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Lib.  m.  Chap.  5.     Of  Eftatcs  upon  Condition.     SeQ:.  (1)325. 


JP  S  TA  TE  S  que  homes  ount  en 
*^  terres  ou  tenements*  fur  condi^ 
tion^Jhnt  de  deux  maners^  fcilicet, 
J  au  lis  ont  efiatefur  condition  enfait, 
-•M  Jitr  cofidition  en  ley,  ||  <5rr.  ISuf 
condition  en  fait  ejiy  fkotne  un  home 
ferfcuttmdentenfmffa  un  outer  en  fee 
%JunpIe^  refervant  a  lay  et  afes  heires 
annuahnenl  certaine  rent  payable  a  un 
feaji  on  a  divers feajis per  an,  fur  con-- 
dition  que  ft  le  rent  joit  adereity  S^c. 
que  bien  iiji  al feoffor  et  a  ces  heires  en 
m^ines  les  terres  ou  tenements  de  entrer^ 
Sfc,  Ouji  terrefoit  alien  a  un  home 
tit  fee  rendant  a  luy  certaine  rent,  i^c. 
ets*iihappa  que  (e  rentfoit  aderereper 
unjemaigue  apres  afcunjour  depay^ 
munt  deceo,  ouper  un  mom  apres  aft  an 
jour  de  payment  de  ceoj  ouper**  un 
denWf  Sfc,  que  adonques  bieulirroit  a  le 
Jenj^or  et  a  les  heires  d'entrer,  4r^.,ff 

Jin 

(x)  [See  Note  S4.^ 

•  /kr  cooditiOH  noc  in  L.  and  Mi  nor  Rok. 

■f  J^'-'iM  10  L.  and  M-  and  Rolu 

{  ou  aot  in  I«.  ax&d  M«  nor  Koh. 

Vol.  II. 


"T  STATES  which  men  have  in 
"^  lands  or  tenemento  upon  condi- 
tion are  of  two  Ibrts,  viz.  either  rhey 
have  eftatc  upon  condition  in  deed, 
or  upon  condition  in  law,  &c.  Upon 
conaition  in  deed  is,  as  it' a  man  by 
deed  in  den  ted  en  feoffes  another  in  fee 
iimple,rererviag  to  him  and  liis  heires 
yearely  a  certaine  rent  payable  at  one 
feaft  or  divers  I'eafts  peramium,  on 
condition  that  if  the  rent  be  behind, 
8cc.  that  it  ihall  bee  lawful!  for  the 
feoffor  and  his  heires  into  the  fame 
lands  or  tenements  to  enter,  &c.  And 
if  it  happen  the  rent  to  be  behind  by 
a  week  after  any  day  of  pay  meat  of  it, 
or  by  a  moneth  after  any  day  of  pay- 
ment of  it,  or  by  halfe  a  yeare,  &.c. 
that  then  it  fliali  be  lawful!  to  the 
feoffor  and  his  lieires  to  enter,  8tc.  In 
theie  caiies  if  the  rent  be  not  paid  at 

fuch 

J  &c,  not  in  L.  and  M.  nocHoh. 
\fimpU  nof  in  L.  ami  M.  nor  Roh. 
*•  un — d€my  no:  in  L.  and  M.  nor  Roh. 
]t  Et  added  in  L.  and  M.  ^d  Kub. 


Lib.  3.       Cap.  5.  Of  EiUtes  .  Seft.  325. 

En  ceiu  cafes  fi  le  rent  nefoit  paie  a  fuch  time^  or  before  fuch  time  limited 

tiei  temps  oudevant  tiel temps  Itmtet  and  fpecified  vvithin  the  condition 

Jpecifie  deins  le  condition  comprifes  en  compriled  in  the  indenture,  then  mar 

itndenturef  donquespoit  lejeoffor  ou  the  feoflbr  or  hisheires  enter  into  fuch 

fes  heires  entrer  en  tielx  terres  ou  tene*  lands  or  tenements,  and  them  in  his 

mentSt  et  eax  en  Jon  primer  eftateaver  former  eftate  to  have  and  hold,  and 

tt  tener,  et  de  ceo  ou//e  le  feoffee  tout  the  feoffee  quite  to  oufte  thereof. 

net.  Et  ejl  appelle  ejiatefur  conJitiony  And  it  is  called  an  eftate  upon'condi- 

purceoqueteflatelefeaffeeeftdefeafi'-  tion,  becaufe  that  the  ftate  of  the 

bUjfi  lecondition  nefoit  pejfbnne,  o;c.  feoffee  is  defeafiblcj  if  the  condition 

bee  not  performed,  8cc. 

Clanvill.  lib.io.  *'  CUR  condition,"   Littleton  having  before  fpoken  of  eltates  ab- 

cHp.  8.  Bracton  folute,  now  Ijeginueth  to  entreate  of  eftates  upon  condition, 

r^ifc  "**  *'  **  ^^^  *  conilition  annexed  to  the  realtie,  whereof  Littleton  here 

lib.  4!  fol.  St  3.  fp<^ttketh  in  the  legall  underflanding,  ^  modus^  a  qualitie  annexed 

Brit.  cap.  36.  &  by  bim  that  hatb  eftate,  intereft,  or  right,  to  the  fame,  whereby  an 
fol.  89,  99. 114.*  eftate,  &c.  may  either  be  defeated,  or  enlarged,  or  created  upon  an 

«07  9?9 '  ^^^^  incertaine  event.     Conditio  dicitur  ciim  quid  in  cafvm  incertum  qui 

Fleta  lib.* 3.  P^tcji  tendcre  ad  eje  out  non  ejfe  confertur, 
cap.  9.  tc  lib.  5. 

ca.  5.    Mirr.  **  Stir  condition  en  fait ^'^  quctejtfa^i,  that  is,  upon  a  condition 

cap.  tf.  (eS,.  15.  exprcfled  by  the  partie  in  legall  termes  of  law. 

K  17  • 

(Plow,  ea  a.  "  Oufur  (;qndition  en  /ey,  ^•c."  quct  tjljurisy  that  is,  tacit^  created 

1  Roll.  Abr.  by  law  withotrt  rniy  words  ufed  by  the  partie.  Againe,  Littleton 
4^0.  t  Rep.  jbibdivideth  conditions  in  deed  (though  not  in  expreflfe  words)  into 
^^')  conditions  precedent  (of  which  it  is  faid.  Conditio  adimpUri  debet 

prii/yyiWMyfgiw/iir  e/^<^iM J  and  conditions  fubfequent.     Againe,  of 
conditions  in  deed  lome  be  affirmative,  and  feme  in  the  negative ; 
and  fome  In  the  affirmative,  which  imply  a  negative :  fome  make 
the  eftate, whereunio  they  are  annexed,  voydable  by  entrie  r^^-    v. " 
or  cUyme,  and  fome  make  the  eftate  void  ipfofaQo^  with-  L^t^l  •  D.^ 
out  entrie  or  claime. 

Alio  of  conditions  in  deed,  fome  bee  annexed  to  the  rent  re- 

ferved  out  of  the  land,  and  fome  to  coUaterall  atts,  &c.  fome  be 

Mir. cap. «.  fe6l.  Single,  fome  in  the  conjundHre,  fome  in  the  disjunctive,  as  fhall  evi- 

16  tc  17.  dently  appe.ire  in  this  Chapter,  where  the  examples  of  tbefe  divi- 

fions  (hall  be  explained  in  their  proper  place. 

*'  £/i  leyy  Sfc"    Of  conditions  in  law  more  (hall  be  faid  here- 
after in  this  Chapter. 

"  Sur  condition  en  fait  f/?,  Jicome  un  home  per  fait  indent ^  4"<^-** 
Here  Littlrton  putteth  one  example  of  fixe  feverall  kinds  of  condi- 
tions. Thiit  i's,  firfl,  of  a"  fmgle  condition  in  deed.  Secondly,  of 
a  condition  fubfequent  to  the  eftate.  Thirdly,  a  condition  annexed 
to  the  rent,  &c.  Fourthly,  a  condition  that  defeatcth  the  efiate. 
Fifthly,  a  condition  that  defeateth  not  the  eftate  before  an  entrie. 
And  laftly,  a  condition  in  the  affirmative,  which  iniplieth  a  nega- 
tive, (as  behind  or  unpaid  implieth  a  negative)  viz.  not  paidL 
All  which  doe  appeare  by  the  exprelie  words  of  Littleton. 

"  Rend'  a  luy  certaine  rent,  ^cJ'     Here  by  this  (^r.)  is  im- 
plyed  for  life,  in  taile,  or  in  fee. 

•«  Ei 


Lib.  S.  ttpon  Condition.  Se6l.  325. 

"  Eten  cefi  cafcji  k  rent  ne/oit  pay  a  tiel  tanpSf  S^c,  donquei  poet 
U  feoffor  ou  fes  keires  ehtrer,  SfC, "  By  this  Section,  and  by  the 
'(4rc.)  therein  contained,  fixe  things  are  to  be  undei  flood. 

Firft,  Where  our  author  faith,^'  le  rentfoit  arere^  that  though  the  f^,]  40  Aff.  11. 

rent  be  behind  and  not  paid  [6],  yet  if  the  feoffor  doth  not  duinand  20  H.  6. 30, ax. 

the  fame,  &c.  he  (hull  never  re-enter  (i),  becaule  the  l^id  is  the  ^  '^-  ^^  ^• 

principull  debtor ;  tor  the  rent  iffueth  out  of  the  land,  and  :n  an  ]1  fj*  ^'  ^^' 

ailife  tor  the  rent  the  lind  fhall  be  put  in  view;  and  it  the  land  Le  ^i^  u'  ^  ^ 

eviAed  by  a  title  p  iramount,  the  rent  is  avoyded,  and  alici  Much  pj.  Com    Kid- 

evidion  the  perion  of  the  teotfee  fh  Jl  not  be  chained  iheieWiili,  wr-iy's  ca.e.  lo. 

for  the  perion  of  the  feolfee  was  only  churned  w*th  ihe  rent  in  re-  *"•  *  *^*''  **^ 

fpea  of  the  grant  out  of  the  land.  ^^J^J^^  »  "^*' 

Secondly,  The  demand  mull  be  made  upon  the  l^nd,  becaufe  the  (\q^  ^3.  iRqJI. 

land  IS  the  debtor^  and  that  is  the  place  of  demand  appointed  ^y  Abrr469,  460. 

law  (2).  Perk.  lect.  ySf7, 

If  the  king  maketh  a  leafe  for  yeares,  rendring  a  rent  piiyable  ^**>  *^'^ 
Bthis  receipt  at  IFejimin/tery  and  jfter  the  king  granteth  tne  re- 
verfion  to  another  and  his  heires,  the  grantee  fliafi  demand  the  rent  LJb.  4.  fol.  7% 
upon  the  land,  and  not   at  the   king's   receipt  at   U^/lminfter ;  73.  BurougU's 
for  as  the  law  without  expieffe  words  doih  appomt  the  leflee  m  the  cafe. 
'  king's  cafe  to  pay  it  at  the  king's  receipt,  fo  in  cafe  of  a  fubje^ 
the  law  appoints  the  demand  to  be  on  the  land  (3). 

If  there  be  a  houfe  upon  the  f  aue,  he  niufl  demand  the  rent  at  49  Afl*.  5. 
the  boufe.     And  he  cannot  demund  it  at  the  backe  doore  of  the  15  Eliz.' 
boafe  but  at  the  fore  dooie,  becaufe  tbe  demand  muft  ever  be  made  ^^-^^9' 
at  the  moil  notorious  place.    And  it  is  not  material  whether  any 
perfon  be  ther  or  no. 

AL)eit  the  feoffee  be  in  the  hall  or  other  part  of  the  houfe,  yet 
'  the  feoffor  neede  not  [c]  but  come  to  tbe  fore  doore,  for  that  is   [r]  Bendlowea 

the  place  appomted  by  liw,  albeit  the  doore  be  open.  Trp£i»  4*5. 

[202    a-1      M'^*^^^  *^^^*^''^^"^  w^re  niad^i  of  a  wfK>d  only,  thede-   f'V^.'v"'^' 
*•       '       J  mand  muft  he  in.tdcat  the  gate  of  the  wooa,  or  at  lome  li»^h  |j  j^^  gj^^ 
way  leading  through  the  wood  or  other  mufl notorious  place.  And  if     ^ 
QDn  place  be.  as  notoi  lOus  as  another,  tbe  teolfor  hath  elc6l.on  to  de-   /Ante  14j.  s.) 
mand  it  at  which  hee  will,  and  albeit  the  feoffee  be  in  fome  other 
part  of  the  wood  redie  to  pay  the  rent,  yet  that  fliall  not  availe  him. 
El  fie  de  JimhJtm^, 

Thirdly,  And  if  the  feoffor  demand  it  on  the  ground  at  a  place 

•  which  is  not  moft  notorious,  as  at  the  backe  doOre  of  a  houfe,  &c. 

and  in  pleading  the  teofibr  alleadge  a  demand  of  the  rent  gentr  Jly 

at  the  houle,  the  feoffee  may  triverfe  tbe  df-mind,  and  upon  the 

evidence  it  (hall  be  found  for  him,  for  tliat  it  was  a  void  dem.ind. 

Fourthly,  If  the  rent  be  referved  to  be  paid  at  any  place  from  ^jj,  4  ^^ 
the  land,  yet  it  is  in  law  a  rent,  and  tbe  feoffor  muft  demand  it  at  roushe's  cafe^ 
the  place  appomted  by  the  parties,  o.jfeivin^  that  which  hath  beene  foi.  73. 
laid  before  concerning  the  moft  notorious  pLice.  ^^*  ^•Jt^ni.f  0. 

Fiftly,  And  all  this  is  to  be  underftood  wbeh  the  feoffee  is  ab- 
(uit ;  for  if  the  feoffee  commetli  to  the  feoffor  at  any  place  upon 
iny  part  of  the  greund  at  the  d.iy  of  payment,  and  offer  his  lent, 
albeit  they  be  not  at  the  moft  notoriuu;>  place,  nor  at  the  laft  infUAt, 

the 

(i")  t^ce^o^c'fl  mentary  on  that  Sefljon.        > 

•»)  For  the  pix   <;f  perform" ng  tbe  con-         (3)  J[Scc  N^te  S6.j 
ditioD,  ice  Liu,  S^^.  ^fo,  and  tbe  Com* 

Ba 


lib.  5*      Cap.  5.  Of  Eftates.  Sea.  32 J. 

(Toft,  f  11     \    ^^  leoffoj  is  bound  to  receive  it,  or  clfe  he  fliaH  not  take  any  ad- 

'    ToDtage  of  any  demand  oi  ihe  rent  for  that  day  (i). 
(7  Bep.  28.)  ^ixtly,  Tbereloje  the  place  of  demand  being  now  known,  it  is 

fordier  to  be  known  what  time  the  law  hath  appointed  for  the  Dune. 
Tliis  partly  dppecireth  by  that  which  hath  beene  laft  (aid.  For  air 
belt  the  lafl  time  of  demand  of  the  rent  is  fuch  a  convenient  time 
before  the  funne  fettiug  of  the  laic  day  of  payment  as  the  money 
may  be  nnmbred  and  received,  notwithftanding,  if  the  tender  be 
made  to  him  that  is  to  receive  it  upon  any  part  of  the  land  at  any 
time  of  the  lail  day  of  payment,  and  he  retiifeth,  the  condition  is 
MRap.  114.  b.)  iaved  for  that  time,  for  by  the  exprefle  refervation  the  money  is  to 

be  paid  on  the  day  indefinitely,  and  convenient  time  before  the 

laft  inftant,  is  the  uttermoft  time  appoibted  by  Uiw,  to  the  intent 

(lOo.  4^.500.  (*2)  that  then  both  parties  (bould  meet  together,  the  one  to  de* 

mand  and  receive,  and  the  other  to  pay  it,  fo  as  the  one  (hould 

not  prevent  the  other.     But  it  the  parties  meet  upon  any  part  of 

the  land  whatloever  on  the  fame  day,  the  tender  (hall  ikve  the  con* 

dition  for  ever  for  that  time. 

lib.  5. 6)1.1 14-       And  if  the  refervation  of  the  rent  be  (as  here  Littleton  putteth 

iVade*!  cafe.       the  cafe)  at  certaine  fealts,  with  condition  that  if  it  happen  the 

Fl.  Com.  Hill,     rent  to  be  behind  by  the  fpace  of  a  weeke  after  any  day  of  pay* 

ctGrsui:e'scaIe,  m^nt    ^c.  in  this  cafe  the  feoflfor  needeth  not  demand  it  on  the 

toii  &.30  31.  ('^^^y*  but  the  uttermoft  time  for  the  demand  is  a  convenient 

6  IL  7. 5k  '     '  ^i^n^  (^  ^^^^  beene  faid)  before  the  laft  day  of  the  weeke,  unlefle 

before  that  the  feo^'jc  meet  the  feofibr  upon  the  land  and  tender 
the  rent  as  is  aforefaid(3). 
Mich.  40  &  41.  If  a  rent  be  granted  payable  at  a  certaine  day,  and  if  it  be  be- 
Eliz.inteiSianlj  hinde  and  demanded  th^t  the  grantee  Ihall  diftreine  for  it,  in  this 
¥*?V*r  9R  ^^^  *^^  grantee  need  not  demand  it  at  the  day ;  but  if  he  demand 
IMUaiide^cmfe.    **  *^  *°y  ^^^  ^^^^  ^*  ^^^  diftreyne  for  it,  for  the  grantee  bath 

eledion  in  this  cafe  to  demand  it  when  he  will  to  inable  him  to 
diilreine. 

aH.7.T.b.  '*  ^  euxen/on  primer  eff ate  aver ,  S^cJ*    Regularly  it  is  true. 

^  *  that  he  that  entreth  for  a  condition  broken  (hall  be  feifed  in  his 

fird  eftate,  ur  of  that  eftate  which  bee  had  at  the  time  of  the  eUate 
liiadt  upon  condition,  but  yet  this  fayleth  in  many  cafes. 
4H.6.  f.  lib.  8.       !•  Ijn  refped  of  impoffibility.     As  if  a  man  feift'd  of  lands  in 
fo.  43, 44.  the  right  of  his  wife  inaketh  a  feoliment  in  fee  by  deed  indented, 

WhittiDgbani'i    upon  condition  that  the  feoffee  ihould  demife  the  land  to  the  feof- 
^['^  ^  for  for  his  life,  &c.  the  hufoand  dieth,  the  condition  is  broken,  in 

(Foft.  S97.  b.)  ^^  ^^^^  ^^  heire  of  the  hufband  fhall  enter  for  the  condition  bro- 
ken, but  it  is  impoffible  for  him  to  have  the  eilate  that  the  feoffor 
had  at  the  time  of  the  condition  made :  for  therein  he  had  but  an 
eftate  in  the  right  of  his  wiftsy  which  by  the  coverture  was  diflblved. 
.  ^  And  therefore  when  the  heire  hath  entred  for  the  condition  bro- 
ken and  defeated  the  feoffment,  his  efiate  doth  vaniifa,  and  pre- 
fently  the  ftate  is  veiled  in  the  wife. 

2.  In  refped  of  neceffity.  If  Cejly  que  u/e  after  the  ftattite  of 
JL  3,  and  before  the  flatute  of  ^7  if.  8,  had  made  a  feoffment  in 
lee  upon  condition,  and  after  had  entred  for  the  condition  broken ; 


{i)  For  tbt  difference  of  the  demand  to  cafe  of  an  entry  to  diftniBj    (See   befora 

be  made  in  cafe  of  a  re-entry  to  avoid  an  144.  a. 
eftate,  or  the  forfeiture  of  a  fum  nomitu        (a)  [See  Note  t/.] 
f4imsi  and  of  the  demand  to  be  made  in       (i^  [$<cNote  SS.] 


Lib.  S.  upcto  Condition.  Sed;  9^^ 

in  this  cafe  he  had  but  an  ufe  when  the  feofifinent  was  made,  but 
now  be  (hall  be  feiied  of  the  whole  Hate  of  the  l^d.  So  that  as  m  • 
the  fonner  cafe,  the  auceilor  had  fomewhat  at  the  making  of  the 
coDditidiy  and  the  heire  (hall  have  nothing  when  he  hath  entred  lor 
the  condition  broken,  fo  in  this  cal'e  the  t'eofTor  had  no  eltate  or  in« 
tere(k  la  the  land  at  the  time  of  the  condition  made,  but  a  b^  ufe  ; 
j^t  aft«r  his  entrie  for  the  condition  broken-be  (hdll  be  feifedof  the 
whole  ftate  in  the  land,  and  that  alio  for  necelfitie,  for  by  the 
feofiinent  in  fee  of  Cejii/  que  vfe,  the  whole  eftate  and  right  was  de- 
Tefted  out  of  the  feotfees.  And  tberibre  of  neceditie  the  feoffor 
matt  g^tne  the  whole  eftate  by  his  entrie  for  the  condition  broken. 

Tenant  in  fpeciall  taile  hath  idiie,  and  his  wife  dieth,  tenant  in 

taile  maketh  a  feoffment  in  fee  upoti  condition,  the  iflTue  dieth, 

hnnt   h  1  ^^^  condition  is  broken,  the  feoffor  re-enters,  he  (hall  have 

*•        •  ^'J  but  an  edate  for  life,  as  tenant  \n\sX\&  apres  poffibility  of  (8  Rep.  43,  <4.) 

iifue  extind  by  the  re-entry,  and  yet  he  had  an  eflate  taile  at 

the  time  x>f  the  feoffcment,  and  that  alfo  for  necedity. 

'  3.  In  fome  cafes  the  feoffor  by  his  re-entry  (liall  be  in  hit  former  (Aate  103,  %^ 
eftate,  but  not  in  refpe^  of  fome  collateral!  qualities.  As  if  tenant 
by  hom^e  anceftrell  maketh  a  feoffement  in  fee  upon  condition,  and 
enitreth  upon  the  condition  bi*oken,  it  (l^all  never  be  holden  by 
homage  ancedrell  againe.  And  fo  it  is  if  a  copihold  efcheate,  and 
the  lord  majce  a  feoffement  in  fee  upon  condition,  and  entreth  for  the 
condition  broken.  And  the  reafon  in  both  thefe  cafes  is,  for  that  the 
cuftome  or  prefcriptioa  for  the  time  is  interrupted. 

(1)  Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in  feifin  of  15  AC  It. 
his  rent,  the  lord  granteth  his  feignory  to  pother  and  to  his  heires  ^*  *^^P*  ^*  ^^ 
upon  condition,  the^  tenant  attorneth  and  payeth  his  rent  to  the 
grantee,  the  condition  is  broken,  the  lord  dilbreineth  for  his  rent, 
and  refcous  is  made,  he  (hall  be  in  his  foimer  eflate,  and  yet  the 
former  feilin  (hall  not  enable  him  to  have  an  aiTife  without  a  new 
feilin. 

■  Jf  tenant  in  taile  make  a  feoffment  in  fee  upon'  coiiditiv>n,  and  "^H.  7.  T* 
dieth,  the  iffiie  in  taile  wjthin  age  doth  enter  for  the  condition  bro- 
ken, he  fliail  be  firft  in  as  tenant  in  fee  (imple  as  heire  to  his  fa- 
ther, and  confeqnently  and  inflantly  he  (hall  be  remitted.  But  if 
iht  heire  be  of  full  age,  he  fhal  not  be  remitted,  becaufe  he  might  (J^oSl,  350.  k) 
have  had  his  fonncdon  againll  the  feoffee,  and  the  entrie  for  the 
condition  is  his  owne  ad ;  but  more  (hall  be  faid  hereof  in  his  pro- 
per place  in  the  Chapter  oi  Remitter, 

U  a  man  make  a  feoffment  in  fee  of  Blacke  Acre  and  White  Acre  2  H.  6. 4.     " 
Bpon  condition,  &c.  and  for  breach  thereof  that  he  (hall  enter  iutb  iji^"* 
Biaeke  AcrCy  this  is  good.  '^ 

'  li  tenant  for  life  make  a  feoffment  in  fee  upon  condition,  and  en-  43  Aff<  47.    . 
trstfa  for  the  condition  broken,  he  fhall  be  tenant  for  life  againe,  but  ^\f  ,5%\ 
M^cd  to  a  forfeiture,  for  the  flate  is  reduced,  but  the  forfeiture  is  |g  ^^'  ^^ 
■ot  parged.  (2)  11  H.  5. 25. 

16Aff.4r.    (1  Roll.  Abr.  85fi.    roft.S52.<u) 
(l)  [StsNottSfO        ('«}  [$«e  Note  90.] 


B  3  SeA- 


•  0«         %i/3.p»  0» 


Of  Eilates 


Sea.  326,  327.' 


w)6Ct»  386* 

Tp  N  mefrne  U  manner  ^  eft  fi  terre$  T  N  the  fame  manner  it  is  if  lands  be 

•^^  font  dones  en  le  tai/e,  oil  leffia  a  given  in  taile,  or  let  for  terme  of 

terme  de  vie  ou^da  ans,  fur  f  condi"  life  or  of  yeares^  upon  condition^  &c. 
tion,  Sfc. 

'  '^  Sur  condition^  Sft!*    This  implyeth  the  fcverall  kindes  of 

coaditioas  in  deed  be^re  fpecified. 


Se6l.  327. 


TijT^SIxm  feoffment  eft  ffiit  decer^ 
•^  ^  tame  tenes  refiuxant  ceitain 
renff  If.  Sfcjhr  tiel  canditioit,  ^ue fi  le 
rent  ft  tit  adcrere^  %  gue  Ll'n  ivroit  al 
Je(ff)i  et\fe$  heires  d'entrer,  ^*et  la 
tei  re  ten^r  tanque  ils  foietit  fathjie$ 
ou  miyesdeie  rent  odd  ete^  &c.  en  cefl 
cafe  ji  le  rentfoitadeier^y  et  lefeoff&r 
cufi's  heiies  enter,  le  feoffee  n  ejtjpas 
exriude  de  ceo  tout  +  net,  mes  lejeof 
for  ate)  a  et  tiendra  la  terre,  et  pren^ 
dia  ent  les  profits,  tuufjue  44  il  fort 
fatislie  de  le  rent  aderere;  et  quant  il 
eftjatisjie,  donque  poit  le  feoffee  Jf 
re-entrer  en  mefrne  la  terre,  et  lea, 
terur  \\\\  come  il  tenoit  adcvant.  Car 
en  tiel  ca*  le  feoffor  avera  ^  la  terre 
Joifque  en  mt.ncr  come  pur  un  di/tres, 
tanrjue  **  iifoit  fail  fie  de  leient,  S^c: 
tomait  'Wqut  il  prendre  les  p?  opts  en 
k  nieane  temps  f^  a  fan  ufe  demejne, 


V 

19  K 

S8 

d 

PI.  Cm  51/4 

j[6j  i:0  h..3.  tit.  covenant.  S. 

•  a  trmi  iHded  in  L.  am?  M.  anti  Ruh, 
•f  tiJ  nil(ic(l  in  L.  ami  M^-aod  Roh« 
J  (Sc  not  1!'  L.  and  M. 

i7^d  <e»  i     I..  :*nd  M. 

a^  M<d  ip  L.  and  M. 
**  enla  terre  Unus  dc  eux  i>  L.  and  M. 
\  de  atk:.d  in  L.  atui  M.  and  Roh. 
W^ui  added  in  L.  aiid  M.  and  Roh« 


T5  UT  where  a  feoflFment  is  made 
ofcertaine  lands  referving  a  cer-. 
taine  redt,  &r.  upon  fuch  condition, 
that  it  the  rent  be  behind,  that  it  (hall 
be  lawtull  for  thcfeoHbr  and  his  heires 
to  enteri  and  to  hold  the  land  until! 
he  be  fatisfied  or  payed  the  rent  be— 
hinde,  &c.  in  thisciie  if  the  rent  be' 
behind,  and  the  feoffor  or  his  heires 
enter,  the  feoflbe  is  not  altogether  ex- 
cluded from  this,  but  the  feoffor  (hall 
have  and  hold  the  land,  and  thereof 
take  the  profits,  until  he  be  fatisfied 
of  the  rent  behinde ;  and  when  he  is 
fatisfied,  then  may  the  feofiee  re-en- 
ter into  the  i'ame  land,  and  hold  it  as 
he  held  it  before.  For  in  th is  cafe  the 
feoiforihal  have  the  land  butin  maner 
as  for  adi(tre(1'e,  until  he  be  fatisfied 
of  the  rent,  &c.  ttiongh  he*  take  the 
profits  in  the  meane  tiiiie  to  his  ovvne 
u(e,  8ic. 


5 


}-f  u-imtrtr-^enin  in  L.  and  M.  and  Rufi. 

II H  cwnt — ttment  m  L.  and  M.  and  Roh. 

^§  a*vera  la  Urre^r^cio  avtr  in  L.  and  M# 
anri  K''». 

••  qui  added  in  L.  and  M.  and  Roh. 

4f  que  n<'t  in  L.  atui  M.  nor  Roh. 

XI  a  fen  ufe  demefm  not  in  L.  andM 
nor  Koh. 


lib.  5.  :.  upon  t^ondition.  .Scft.  527* 

ieaft  of  Eqfier^  with  fuck  a  condition  as  is  afore  faid,  the  feoffor  at 
the  feail  day  demands  the 'rent,  the  feoffee  paieth  unto  him  6 
markes  parceU  of  the  rent,  the  feofiqa:  entreth  into  the  lands  and 
taketh  the  profits  t6wards  fatisfa^lion.  Afterwards  the  feoffee  doth 
tender  the  two  markes  refidue  of  the  rent  to  the  feoffor  upon  the 
r^  -1  land,  who  refiifeth  it.     It  hath  beene  adjudjied  that  thii 

L*'  V*  ^ J  feoffee  upon  the  refiiia]  may  enter  into  the  land;  (i)  for 
when  the  feoffor  is  fatisffed  either  by  perception  of  the  profits  or  by 
payment  or  tender  and  refufall,  or  partly  by  the  one  and  partly  by  the 
other,  the  feoffee  may  re-enter  into  the  land.    And  this  is  within  (Aatrement  io^ 
the  words  of  IMtUton^  viz.  (untill  he  be/atisfiedj    And  albeit  the  c^^®  «*«  obllga^ 
feoffor  had  accepted  part  of  his  rent,  yet  h^  may  enter  for  the  con-  **°"  °!ft*^*^  D^' 
dition  broken,  and  retaine  the  land  tintill  he  be  fatisfied  of  the  pja,'^xo9.>    ^' 
whole.    All  which  i$  worthy  of  obfervation. 

*^  Ei  en  fiel  cafe  U  feoffor  avera  la  terreforfque  en  rjumn^  come  un 
^reje^  tanque  ilfoit  fatisfie  dt  la  rent^  SfC."    By  this  it  appeareth  (Sid.  fffS.  t$t. 
that  the  feoffor  by  his  re-entry  gaineth  no  efhite  of  freehold  (3),  344.  PIvw.  4$4. 
bat  an  intereft  by  the  agreement  of  the  parties  to  take  the  pro-     ^^ 
fits  in  nature  of  a  diftreffe.    And  therefore  if  a  man  maketb  a 
leafe  for  lite  with  a  refervation  of  a  rent,  and  fuch  a  condition,  if  he 
enter  [upon]  the  condition  broken,  and  take  the  profits  of  the 
land  quoufquCf  SfC.  he  fhall  not  haye  an  adion  of  debt  for  the  rent 
orrre,  for  that  the  freehold  of  the  leffee  doth  continue,  and  there- 
fore the  booke  [c]  thatfeemeth  to  the  contrary  is  falfe  printed,  [c]iE9.fo.7, 
and  the  true  cafe  was  of  a  leafe  for  yeares,  as  it  appeareth  after* 
wards  in  the  fame  page  of  the  leafe. 

But  herein  alio  a  diverfity  worthy  the  obfervation  is  impYyed, 
?ii.  If  a  man  make  a  leafe  for  yeares,  referring  a  rent  with  a  con- 
dition, that  if  the  rent  be  behind,  that  the  leHbr  fhall  re-enter  and 
take  the  profits  untill  thereof  he  be  fatisfied,  there  the  profits 
fhall  be  accounted  as  parcell  of  the  fatisfadion^  and  during  the  time 
that  he  fo  taketh  the  profits  be  fhall  not  have  an  a^ion  of  debt  for  .90  E,  3. 7. 
the  rent  for  the  fatisfa)6lion  whereof  he  taketh  the  profits.     But  if  Vid.  femblable. 
the  condition  be  that  he  fhall  take  the  piofils  untill  the  feoffor  be  ^!!  9"  J*  1: 
fatisfied  or  paid  of  the  rent,  without  laying  (thereoQ  or  to  the  3^  ^^  *pi  gg^ 
likeeffed,  there  the  profits  (hall  be  accounted  no  part  of  the  fa-  Vi.l.  leflatute' 
tisfaSion  but  to  haflen  the  [leffor]  to  pay  it,  and  as  littUton  here  d«  Morton  ca. 
faith,  that  untill  he  be  fatisfied  he  fhall  t*ike  the  profits  in  the  ^:  *"^  ^'^i*'^* 
meane  time  to  his  own  ufe  (3).  Jjj^  :i^';,^ 

•  cipere  poi&at  dupliceiB  valorem,  &c.    £t  9.  7,  wUhoat  this  word  (iode)    (S«e  aot.  8S.  b.]t 

(1)  [See  Note  91.3  (3)  JSec  Noit  93.J 

^^)  [Sec  Npte  91.J  .*  * 


64  Sea 


Lib.  S.    Cap.  5. 


OfEftatcs 


Seft.  538,  S29* 


Seft.  328. 


JT'EM,  dkers  parolx  (enter  |||| 
auters)  yjhnt^  queuxper  vertue  dk 
eux  mefmesjOnt  e/iate» Jar  condition; 
vn  eji  Uparoi^  fub  conditione :  fir 
come  A.  enfeoffa  B.  de  certaine  terre. 
habendum  et  tenendum  eidein  jB.et 
haeredibus  fuis,  fub  *  conditione, 
qu6d  idem  B.  et  hasredes  iui  folvant 
feu  folvi  Faciant  praefat'^.  et  hajredi- 
bus  fuis  annuatim  talem  redditum, 
&c.  En  cejl  cafe  fans  afcun  pluis 
dire  le  feoffee  ad  eftatefur  condition^ 


A  LSO,  divers  words  (amongft 
"^^  others)  there  be,  which  by  ver- 
tue of  themfelves  make  eftates  upon 
coudition ;  one  is  the  word  (fub  coti^ 
die.)  as  if  A.  infeoffe  B,  of  certaine 
land,  to  have  and  to  hold  to  the  £ud 
JB.  and  bis  heires,  upon  condition, 
that  the  faid  B,  and  his  heires  do 
pay  or  caufe  to  be  paid  to  the  afore- 
faid  A.  and  his  heires  yearely  fuch 
a  rent,  &c.  In  this  cafe  without 
any  more  faying  the  feoftee  bath  an 
eftate  upon  oondition. 


SubCou.  XT  ERE  in  this  and  the  next  two  Sef^ions  Uttleton  doth  put 
ditione.  f^^j.  examples  of  words  that  make  conditions  in  deed :  and 

l38'WHr8.15.  ^^A^  conditioner    This  is  the  ipofl  expreffe  and  proper  condition 
13  H.  4.  ' ,     '■  in  deed,  and  therefore  our  author  beginneth  with  it. 
£nier  Cong^  57.         p  Aff.  7.         S3  AS.  11.         40  Afl*.  13.         Braaoo  ubi  fopra,         Fleta 
lit^  4.  ca.  9.    Brit,  caip.  36.  &e  ubi  fupra. 


Vi4.Sea.3t5i 


<«  Talem  redditum^  S^c!*   This  (4-c.)  implieth  any  other  r^^^^    t.  "i 
rent  or  fum  in  grolTe,  or  any  coUaterall  condition  whatfoever,  L^^S*  ^« J 
either  to  be  performed  by  the  feoffee  (whereof  our  author  here  put- 
teth  his  cafe)  or  by  the  feoffor,  and  extendeth  to  all  kinds  of  condi* 
tions  in  deed»  before  fpecified^ 


Se6t.  3 £9. 


jI  UXYy  fi  lesf  paroh  fueront 
"^  tielxj  Pro vifo  femper quod  pras- 
dict'  J5.  folvat  feu  folvi  faciat prsefato 
Jl.  talem  redditum,  8ic.  oufueront 
tiefx,  Itaqu6d  praedift'  B.  folvat  feu 
folvi  faciat  praefeto  J.  talem  reddi- 
tum, 8cc.  en  cevx  cafesfaunspluis  dire, 
Iefeqffee\\ji'adejiatefojfqueJ'ur  con- 
dition ;  ijffint  que  s'itne  performafi  le 
condition^  lefeojfor  etfes  heires  poyent 
entrer,  S^c, 


ALSO,  if  the  words  were  fuch, 
'^^  Provided  alwaies,  that  the  afore- 
faid  B.  do  pay  or  caufe  to  be  paid  to 
the  afbrefaid  A.  fuch  a  rent,  8ic,  or 
thefe,  So  that  the  faid  B.  do  pay  or 
caufe  to  be  paid  to  the  faid  J.  fuch 
a  rent,  &c.  in  thefe  cafes  without 
more  faying,  the  feoffee  hath  butaa 
eftate  upon  condition ;  fo  as  if  he 
doth  not  performe  the  condition, 
the  feoffor  and  his  heires  may  enterj^ 

«  PBOFISQ 


!g  les  added  in  L.  and  M.  an^Y  Roh.  •  jfis  added  in  L.  and  M.  and  Roh. 

\fiib  ccmtitiimc'-m^  ton^Um  in  L.  and       f  farois'^e§mtUi99u  in  L.  and  M.  and 
M  and  Rob,  Roh. 

-     to'«^-«i/iaL.andM« 


Db.  $.  upon  Condition.  ^         Se$t.  SJO, 

^*  pRO  VIS 0  fimptr,  qyhd  B.  fokai,  SfC,"  Prorifo.  Vid. 

Out  author  putt£th  his  cafe  where  s,provifo  commeth  al(me.  ^^^  '^-  ^'*^- 
Aod  fo  it  is  if  a  man  by  indenture  letteth  Lmds  for  yeares,  pro  ^'  ^*  g*  [^!'  J?^ 
Tided  alwues,  and  it  i&  cov$;naDted  and  agreed  between  the  faid  15.  13  11/4^ 
pdities»  that  the  lefiee  fhouid  not  alien,  anditw^s  adjudged  thdt  £utreCong.5r. 
this  was  a  condition  by  force  of  the  provi/Oy  and  a  covenant  by  ^«e"»or  Crom- 
ibrcc  of  the  other  words  (i ).  J^l^'^  Sf ';i'^ 

8.  to,  71,  71?.  at 
large.    95  H.  8.  tit  condition.    Br.  lib.  8.  89.  Francrx'  cafe.    ($  Rep.  70.  b.) 

This  word;?ror7/b  fhall  be  alfo  taken  as  a  limitation  or  qualifica* 
lion,  as  hereafter  in  hi&  proper  place  ihall  be  faid.     And  lometime . 
itfhdl  amount  to  a  covenant.    All  which  dp  appeare   by  the  au-  t*]^H'.8.l5» 
thorities  in  the  mar^eol*.  *^'     _     » 

For  the  (djrc.)  in  this  Seftion  explanation  U  made  in  the  Sedion  pfeta  ijb?  4 
sext  before.  ca.  9.    Braaoa 

nbi  fupra.    Britton  abi  fapra, 

*'  Oil  Jiieront  tiels,  Ita  quod."    This  is  the  third  condition  in    ^Dyei  is.  b.) 
deed,  whereof  our  author  maketh  mention. 


T 


Se6t.  330- 

TEMy  atiters  paroh  font  en  tin     A  L  S  O,  there  bee  other  words  in 

^  fait  queux  canfont  Us  tenements  "^  a  deede  which  caufe  the  tene-^ 

eftre  conuitionais.     ISicome  fur  tiel  nients  to  beconditionalL  Asif  upon 

feoffment  un  rent  efi  referve  aifeojor^  fiich  feoffment  a  rent  be  referved  to 

Ac.  et  puis  foit  mitte  en  lefait  *  cejt  the  feoffor,  8cc.  and  afterward  this 

parot^  Quod  li  contingat  redditum  word  is  put  into  the  deed.  That  if  it 

-  praBdictum  a  retro  fore  in  parte  vel  happen  the  aforefaid  rent  to  be  be 

in  toto,*^  qi)6d  tunc  bcn^  licebit  ale  hind  in  part  or  in  all,  that  then  it 

feoffor  et  afes  heires  d*entret,  S^c,  ceo  (hall  be  lawful  for  the  feoffor  and  his 

^  un  fait  fur  condition*  heires  to  enter,  Scc.  this  is  a  deed 

upon  condition. 

**  QUODjiamtnigatySfc:*  (Ant.  14«. b.JT 

This  is  the  fourth  condition  in  deed  fet  downe  by-  oar  5.  ^»  *•  ^"*!!* 
«..hor.  '  ^-ff^"*-*- 

adjudged.  Quud  fi  contingat.  Pafch.  37  EHa.  Rot.  S54.  inter  Sayer  et  Hares  in  Com.  B^neo. 

•r  -|      **  D'entreTy  SfC,"    Hereby  it  is  evident,  that  fome  words 

l^^^  ^*  J  of  themielves  do  make  a  condition,  and  fome  other  (whereof 

our  anthour  here  and  in  tbe  next  Sedion''^  putteth  an  example)  do  *  Vid.  $ed.S51« 
not  of  themfelves  make  a  condition  without  a  concluiion  and  claufe 
of  rc-entrie  :  and  manie  times  (JiJ  makes  a  condition,  and  fon^-  p.**"  ^ '['      ^ 
limes  a  limitation,  as  hereafter  (hall  be  jfaid  in  this  Chapter.  Bm^.  H.  4. 

fo.  SIS.  b.   Xfi  Rop,  9.) 

Jntjfepoteji  donationi  wodvs,  conditio^  Jive  cauja.    ^  Scito  quhd  ♦4Mar.Djr€r 
Cut)  modus  efi  (fi)  conditio  (quia J  cau/a,  \SB.  b. 

Conditio  is  exphuned  betore.  Modus  is  at  this  day  properly  taken  Bra&ubirapfit 
tor  a  modification,  limitation,  or  qualifiration,  for  the  which  alfo 
tbe  law  hath  appointed  apt  words ;  and  becaufe  Li^^/e^on^  fpeaketh 

of 

(?)  [See  Note  94*]  *  afi  parol  not  in  !«•  'nd  M.  nor  In  Rclb 

f  ^Tc.  added  jn  L*  and  Af^  and  in  Roh.' 


Lib.  S.      Cap.  5.  OfEftates*  Sed.  S56. 

of  tbis.&lfo  in  this  end  of  the  Chapter,  I  will  refenfe  this  matter  to 
his  proper  place,  where  the  reader  ihall  perceive  excellent  matter 
of  learning  touching  this  point. 

Caufoy  the  caul'e  or  confideratiori  of  the  grant.    And  herein 

there  is  a  diveriitie  betweene  a  gift  of  lands,  and  a  gift  of  an  an* 

'nuitieor  fuchhke.     For  example,  if  a  man  grant  an  anuuitie  f^ro 

^^  tmd  acrd  terrot,  in  this  cafe  this  word  pro  fheweth  the  caufe  of  the 

fuQh4\4k       ff'^^^y  ^^^  therefore  amouuteth  to  a  condition;  for  if  the  acre  of 

10  Krp.  42.        I^>^^  ^  evi^ed  by  an  elder  title,  the  annuitie  ihall  ceafe,  for  cef- 

•  Yhu  141.  a.       /ante  cavfd  cejfai  effeftus, 

7  Rrp.  9.  b.  And  fo  if  an  annuitie  be  granted  j9ro  decmis^  SfC.  if  the  grantee 
10. 28.  b.  ^jg  un',uftly  difturbed  of  the  tithes  the  annuitie  ceafeth.  And  fo  it 
9  R(>p.  50." a.  ^  ^^  ^^  annuitie  be  granted /)ro  confilioy  and  the  grantee  refufe  to 
Poit^sr.H.)  give  couufell,  the  amiuitie  ceafeth.  So  if  an  annuitie  be  granted 
9  £.  4.  20.  quod  pratfiaret  conjilium^  this  makes  the  grant  conditional!. 
52E.d.Annu.80.  g^^  jf  J,  pro  confilio  impenfo,  SfC,  make  a  feoffement,  or  a  leafe 
15  F  4  f  b       ^^^  ^^^*^'  ®^  *"*  acre,  or  pro  und  acrd  terra,  SfC.  albeit  he  denieth 

8  H.6.\s.  '  counfell,  or  that  the  acre  be  evided,  yet  J.  ihall  not  re-ienter,  foria 
5  E.  2.  lit.  this  cafe  there  ought  to  be  legall  words  of  condition  or  qualifica- 
Ann.  44.  tion,  for  the  caufe  or  confideration  ihall  not  avoyd  the  ilate  of  the 
t\  S"  ?'  ^?'  feoffee  ;  and  the  reafon  of  this  diverfitie  is,  for  that  the  ftate  of  the 
Tie  342.             ^^"^  ^^  executed,  and  the  annuitie  executorie. 

21E.4.49.      <2£.4.28.     55H.6.f.      IOE.3.44.      5  £.  2.      9B.4.20.     15  £.  4.  S. 

Flft.  K.5.  ca.d4.  -^^^  y^^  fometime  in  cafe  of  lands  or  tenements  Ccou/aJ  ihall 
34  AC  1.  make  a  condition.     As,  if  a  woman  give  lands  to  a  man  and  his 

40  Aflf.  13.         heires,  cov/Z!  matrimonn  prcslocutiy  in  this  cafe  if  ihce  either  marrie 

the  man,  or  the  man  refufe  to  marrie  her,  ihe  iliall  have  the  land 
TeJ  5E.  2.  cai  againe  to  her  and^to  her  heires.  [e]  But  of  the  other  fide,  if  a 
in  vita  si.  tit.  man  give  land  to  a  woman  and  to  her  heires,  cav/dmatrimonu  pnc* 
CondW.oii  Br.  locvtiy  though  he  marrie  her,  or  the  woman  refufe,  he  ihall  not  have 
5  H.  4. 1.  ^]2^  lands  againe,  for  it  Hands. not  with  the  modeltie  of  women  in 

this  kind,  to  aike  advice  of  learned  counfell,  as  the  man  m^y  and 
*  12 E.  1.1.  ought:  *and  the  rather,  for  that  in  the  cafe  of  the  woman  ihee 
fcofFementi  Se  may  averre  the  caufe,  (for  the  reafon  aforefaid)  although  it  be  not 
^*xr*i*'      -    contained  in  the  deed,  yea  though  the  feoffement  be  made  without 

jF.  N.  B.  205.  L.  j^^ 
\  'u\   ^pA-  *?<55       wccti, 

i\d  tacieud*  ea        If  a- man  maketh  afeoifement  in  fee,  ad  faciendum^  or  fadendo, 

iiilcntion^&cc  Or  edintentumCy  or  ad  fffe^m^  or  ad  propojitum,  that  the  feoifee 

D^f«r  138.  fhall  doe  or  not  do  fuch  an  ad,  none  of  thefe  words  make  the  Aate 

51    v*R**t  "*  *^®  ^^^^  conditionall,  for  in  judgement  of  law  they  are  «o  words 

Coni.Vtioni9.Br.  of  condition;  and  fo  it  wasrefolved,  HiL  i8  EUz,  in  Com.  Banco, 

Pi.  C'>in.  142.  in  the  cafe  of  a  common  perfon  ;  but  in  the  cafe  of  the  king  the 

38  H.  6.  S3.  faid  or  the  like  words  doe  create  a  condition,  and  fo  it  is  in  the  cafe 

36.  ^'  ^    ^  of  a  will  of  a  common  perfon,  which  cafe  I  myfelfe  heard  and 

P<f*S'"d.  obferved. 

ii.  2.  ca.  W. 

27  H.  8.  VB.  a.        32  E.  3.        Brer.  291.         (1  Roll.  Abr.  407,  408,  409, 410.         Moore  57, 

2  Lea  33. «      3  Eep.  64.  a.        10  Rep.  42.  a.) 

But  for  the  avoyding  of  a  leafe  foryearcs,  fuch  precife  words 
of  condition  are  not  fo  llri^ly  required  as  in  cafe  of  freehold  and 
[jf]  7  E.  6.         inheritance.     [/]  For  if  a  man  by  deed  make  a  leafe  of  a  manor 
iJ^'  ^^'  yeares,  in  which  there  is  a  clanfe  (and  the  faid  leflee  ihall  con- 

IT  27  a  fub.  ^"^J  ^^^H  ^pon  the  capitall  mcffuage  of  the  faid  manor,  upon 
pcena  ieriaifiic-  p^ine  of  forfeiture  of  the  faid  terme)  thefe  words  amount  to  a 
tunc.  iV)ndition« 

And 


I^b.  3. 


upoD  Condition. 


Seft.  331. 


And  ib  it  is  if  fiieh  a  claiife  be  in  fucli  a  leaft,  Quhd  non  Ucebit^  Q^o^  non  lice* 

to  the  ItSet,  dare^  vatderey  vel  cancedtre fiaium^  et J'uh  pemd forU»  ^^-  ^^f'cs 

faHurct^  this  amounts  to  make  the  Icafe  for  yeares  defeafible,  and  4^3^/13^^ 

fo  it  was  adjudged  in  the  court  of  common  pleus  [^]  in  queene  f^]  HiII.  40. 

Elizabeth's  time  ;  and  the  reafon  of  the  court  was,  that  a  leaie  lor  Slu.  Rot.  16 10. 

yeares  was  but  a  contra^  which  may  begin  by  word,  and  by  word  *°^*^*"  Browue 

»ay  be  diflolvcd.  mpriio-. 

14f .  Br.  add  BeAooe's  cafe. 


[204-   b.] 


Seft.  331. 


JT^lEiS  fV  eft  diver  fiiy  per  enter  ceft 
^  parol  (fi  contingaty  &c.)  et  les 
parobprocheine  avantdits.  Car  ceux 
paroix  (fi  contingat,  &c.)  ne  va/ent 
fiens  a  tiel  condition,  Jinon  que  il  ad 
parotx  I'vbjiquents,  Que  bien  lift 


TJU  T  there  is  a  diverGtie  between 
^^  this  word  /f  fOw/iViga^,4rc.andthe 
words  next  afbrelhid,  &c.  For  thefe 
words,  /i  contirigatfJSfc,  are  notight 
worth  to  fuch  a  condition,  uplefle  it 
hath  thefe  words  following,  That  it 
Ihali  be  hivvfull  for  the  feoffor  and  his 
beires  to  enter,  &c.  But  in  the  cafes 
aforefaid,  it  is  not  nccelfarie  by  the 
law  to  put  fuch  <:jlaufe,  fci/icet,  that 
the  feotfor  and  his  heires  may  enter^ 
&c.  becaufe  they  may  doe  this  by 
force  of  the  words  aforefaid,  for  that 
ihey  containe  in  t hem felves  a  condi- 
tion,^nV/ce/,  that  the  feoffor  and  his 
heires  may  enter,  8cc.  Yet  it  is  com- 
monly ufed  in  all  fuch  cafts  aforefaid 
to  put  the  claufes  in  the  deeds^yci- 
litet,  if  the  rent  be  behind,  &c.  thatit 
(hail  be  lawfull  to  the  feoffor  and  his 
heires  to  enter,  8cc.  And  this  is  w«ll 
done,  for  this  intent,  to  declare  jind 
expreffeto  the  common  people,  who 
are  not  learned  in  the  law,  of  the  man- 
ner and  condition  oi'the  feoffement^ 
&c.  Asifamanfeifed  of  landletteth 
the  fame  land  to  another  by  deede 
indented  for  terme  of  yeares,  1  ender- 
jng  to  him  acertuine  rent,  it  is  ufed 
to  be  put  into  the  deed,  that  if  the 
rent  be  behind  at  the  day  of  pay* 
ment,  or  by  the  fpace  of  a  weeke  or  a 
moneth,  8cc.  that  then  it  (hall  be 

lawfull 


in  L.  and  M.  and  Roh.  M.  and  Roh* 
f  /is  tiiU  ia  L.  and  M.  and  Roh.  §  come  de  fremhenimeni  added  in  JU  uA 

%  en  la^dt  in  L.  and  M.  de  la  in  Rob.  M.  and  Roh. 
\de  ia  matmer"'^'^  uuUat  in  L«  and       ••  Et  added  in  L.  and  M  and  Roh.     . 


al  feoffor  et  a  Jes  heires  d'entrer,  8^c, 

laies  en  les  cafes  avantdits,  il  ne  be-  ' 

joigne  per  la  ley  de  mitter  tiel  clauje, 

(fcilicet)  que  te  feoffor  et  fes  het/res 

poyeut  entrer,  S^cpurceo  queifspoi/ent 

j'aire  ceo  perforce des par ols  avantdits, 

pur  ceo  que  its  impreignont  *  a  eux 

mefmesen  ley  unrandition,  fcilicet,9«e 

le  feoffor  etjes  heires  poi/ent  entrery  S^c. 

Vncoreilejtcommnnementuf'e  en  touts 

tieh  cafes  avantdits  de  nutter  -^  les 

ciatifesen  lesfaitSf  fcilicet,  file  rent 

fait  adererCy  Sfc.  que  bien  firroit  a  le 

jeqffbr  et  a  fes  heires  d'entrer,  6fc.  Et 

ceo  eft  bienfaity  a  celintent,  pur  decla^ 

rer  et  exprejj'er  a  les  lays  gents,  que  ne 

fmt  apprijes\  en  la let/y^dele manner 

et  le  cotidttion  de  lefeojferjientyt^c.  Si- 

come  homefeijte  de  terre  §  leffa  mefme 

la  terre  a  vn  auter  per  fait  indent  pur 

terme  des  am,  rendant  a  luy  certain 

rent,  il  ejt  ufe  de  mitter  en  lefait,  que 

Ji  le  rentfoit  arere  aljour  de  payment, 

ou  per  un  femaigne  ou  per  un  mois, 

ifc.  que  adonque  bien  lirroit  al  lejjor 

a  diftreyner,  o^c.  **  uncore  le  lejjor 

poit  dijireiner  de  common  droit  pur 

U 


.  3.       Cap.  5. 


Of  Eftates 


Se6t.  35!?. 


le  rem  arere,  iff.  foment  gne  tiek 
parols  ne  uuque  fuerofU  mfj'es  en  le 
fait,  ifc. 


hwfiill  to  the  lefTor  to  difireine,  tec. 
vet  the  leflbr  mav  diftrevne  of  com- 
mon  riaht  for  the  rent  behind,  ficc* 
though  fuch  words  were  not  put 
into  tl^e  deed,  &c. 


**  Ttz  ne  bf/oigne  per  la  ley  de  mitter  tUl  clayfe^  Vjrc.'*  Quit  j-^q  r  |^t 
dvhitctioftix  coy/d  tvlUndtt  imfcfyittiirf  commynfm  Ifgfm  non  ■-  ^*  ^| 
htdttmt,     Et  exprejfio  eontm  qwt  iaciti  m/in/y  mikU  operatur,  l 

I 

**  Per  ttji  mays,  Sfd*  Here  albeit  the  dauff  of  diftreiTe  bee  added; 
that  if  the  rent  lie  behind  by  the  fpaceofa  weeke  or  amonetb» 
that  the  leiVor  may  diftriiine,  yet  he  may  diftraine  within  the  weeke 
or  moneth,  becanfe  a  difrreiTe  is  incident  of  conunon  right  to  every 
rent  fervice.  And  the  words  be  in  the  affirmative,  and  therefore 
Ccinnot  reftraine  that  which  is  incident  of  common  right. 

The  other  (JSfC)  in  this  Sechon  upon  that  which  bath  beene  imA 
are  evident* 


k^CCt.  3«>2* 


f 


TTE  M,  fi  ^feoffment  foil  fait  f 
•*  fur  tie/  condition^  quefi  le  feoffor 
p^a  al feoffee  a  cet  taine  jour,,  6fi\  40 
/?.  d'argent,  que  aduique  le  feoffor 
pott  re^entrery  6:c.  en  ceo  cas  le  feoffee 
efi  appell  tenant  en  morgage,  que  eft 
autant  a  dire  en  Franccis  come  2nort- 

age^  et  en  Latin  mortuum  vadium. 
t  il  femble  que  le  catfe  pur  que  il 
efi  appe/le  mortgage^  ejl,  pur  ceo  que 
tlejioyt  en  aiveroujiji  le  feoffor  j  votft 
payer  al  jour  limitte  titl  Jumme  ou 
non:  etsil  ne paya  pas,  donque  le 
ierre  que  il  mitter  en  gage  fur  condi- 
tion de  payment  de  le  money,  eji  ale 
de  lay  a  touts  jours^  et  iffinl  mart  |{  a 
Ivy  Jut  condition,  dfc.  Et  s'il  paya 
le  money  J  donques  ejl  le  gage  mort 
juant  a  le  tenant,  4rc. 


TTE  Af,  if  a  feoflTment  be  made 
upon  fuch  condition,  that  if  the 
feoffor  pay  to  ihe  feoffee  at  a  certain 
day,  &c.  40  pounds  of  money,  that 
then  the  feoffor  mav  re-enter,  &c.  in 
this  cafe  the  feoffee  is  called  tenaniin 
morgage,  which  is  as  much  to  fay  in 
French  as  mortgage,  and  in  Latine 
mortuum  vadium  (1).  And  it  feemeth 
that  the  caufe  why  it  is  called  aK>rt« 
gage  is,  for  that  it  is  doubtful  whe- 
ther the  feoffor  will  pay  at  the  day  li- 
mited fuch  fumme  or  not:  and  if  he 
doth  not  pay,  then  the  land  which  is 
put  in  pledge  upon  condition  for  the 

Eaymentofthe  iaouey,is  takeafrom 
im  for  ever,  and  fo  dead  to  him 
upon  condition,  8cc.  And  if  he  doth 
pay  the  money,  then  the  pledge  is 
dead  as  to  the  tenantj  &c. 


le]  Olanvil.  lib.       «  MortgagfT  is  derived  [c]  of  two  French  words,  vi«.  inorf, 

Kb  ^  ^  ^6    ^^^^  '*  mortuum,  and  gage,  that  is  vadium,  or  pigmu.  And  it  it  cal- 

.       o«p.     ,  1^^  .^  Latine  mortuum  vadium,  or  morgagium.  Now  it  is  called  here 

mortgage  or  morluum  vadium,  both  for  dfie  reafon  here  exprefled  by 

JLitticton,  as  alfo  to  diftinguiJh  it  from  that  which  is  called  vvcum 

vadium,     Vvcum  autem  dicitur  vadium,  quia  mmqtum  moritur  ex  aU* 

,  qud  parte  quod  es/uis  proventubui  acquuratmr.    As  if  a  man  borrow 

a  huDdred 

*  a/hm  added  b  Roh.  bnt  iMt  in   ^.        |  «  knjitr  emMmi,  9c.    Et  ^jl  pa^  It 

^nd  M.  mtmn  dint  f/f  le  gage  mart,  not  in  h^  aikd  M* 

f  a  afam  bom$  added  in  Roh.  but  not  in  no  Roh. 
!•  and  M.  (i)  [See  Note  96.] 

X  ^9^^fet,  m  L«  and  M«  and  Roh« 


I^ib.  d« 


upon  Condition.  Se£l.  333,  334; 


ajuiodred  ponnds^of  anotber,  and  maketh  an  eftatcfof  lands  unto 
him,  untill  he  bath  received  the  faid  fumme  of  the  ifl'ues  and  the 
profits  of  the  land,  fo  as  in  this  cafe  neither  money  nor  land  dieth, 
or  is  loft,  (whereof  Littletonhixth  fpoken  [(/]  before  in  this  Chap- 
tar)  and  therefore  it  is  called  vivum  vadium. 


[d]  Vi(L  Sea. 
327. 


[305.  h.] 


Sea.  333- 


TTEM,  ficome  home  poit  faire     A  LSO,  as  a  man  may  make  a 
X   r-^iT — *  ^.    r^..    -4« * >,     *^  feoffment  ill  fee  in  morgagCjfo  a 

man  may  make  a  gift  in  tayle  in  mor- 
tage, and  a  leafe  for  terme  of  life,  or 
for  terme  of  y cares  in  morgiige.  And. 
all  fuch  tenants  are  called  tenants  in 
morgage,.  according,  to  the  efiatea 
whidi  they  have  in  the  land,  &c. 


/^o/f/rt€«i  efi  feis  en  mortgage^ 
*iffint  home  poit  faire  done  en  taite 
en  mortgage^  et  vii  leas  pur  terme  de 
me,  ouptir  terme  de$  ans  en  mortgage. 
*!*  Ei  touts  tiels  teiMtUs  font  appels 
tenants  en  mortgage^  Jolonque  les 
ejtates  que  ils  out  e^n  la  terre,  cfc. . 


This  SeAioD  upon  that  which  hath  beene  faid  n^edeth  no  furth^ 
eipUcation. 


.Sea.  3.S4. 


JTE  AT,  fi  feoffment  foit  fait  en     A 


mortgagejur  condition,  que  lefeof- 
for  payera  tiel  fumme  a  tieljour,  o^c, 
{ome  ejl  %  enter  euxper  lour  fait  e«- 
dent  accorde  et  limit,  coment  que  le 
feoffor  moni/i  devant  lejour  de  pay- 
tnent,  isc.  uncorefi  le  heire^  lefeojffor 
paya  mefme  le  fumme  ^  ae  fhoney  a 
m^me  lejour  a  le  feoffee,  ou  tender  a 
luy  les  deniers,  et  lejecffee  ceorefufa 
de  receiver,  donquepoit  r  heire  entrer 
en  le  terre;  et  uncore  le  condition  eft, 
que  fi  lefeoffouT  patera  tiel  fumme  a 
tiel  jour,  l^c.  nientfeafant  t^iention  en 
le  condition  d'  afcun payment  d*  e/lre 
fait  per  fon  heire,  mespur  ceo  que  le 
heire  aainterefj'e  de  droit  en  le  condi- 
tion, 4'c.  et  I'  ententfuitforfque  ^ue 
ies  deniersjerront  pmes  at  jour  affejje, 
Sfc.  et  le  feoffee  n' ad  plots  damrnage, 
fi>  ilj'oit  pay  per  tkeire,  que  s'iljuit 
fmv  per  te  pier,  Sfc.  et  pur  ceft  cauje, 
fi  le  heire  paya  lesdeniers,  ou  tendera 

les 

m 

*  ifitt  boMi  poit  faire  dam  en  tmU  iM 
fif^ig^^f  fiot  in  L.  and  M.  nor  Roh. 
t  £/  not  in  L.  aod  M  nor  Roh. 


LSO,  if  a  feoffment  be  made 
inmorgageupon  condition^  that 
the  feoffor  Thall  pay  fuch  a  fumme  at 
fuch  a  day,  8cc.  as  is  betweene  them 
by  tlieir  deed  indented  agreed  and 
limited,  although  the  feoffor  dyeth 
before  the  day  of  payment,  8cc.  yet 
if  the  heire  of  the  feoffor  pay  the 
fame  fumme  of  money  at  the  fame 
day  to  the  feoffee,  or  tendre  to  hioi 
the  mon©y,  and  the  feoffee  refufe  to 
receive  it,  thenooaay  the  heire  enter 
into  the  land ;  and  yet  thecondilioa 
is,  that  if  the  feoffor  fliall  pay  fuch  a 
fumme  at  fuch  a  day,  &c.  not  mak- 
ing mention  in  the  condition  of  aiiy 
payment  to  bee  made  by  his  heire, 
but  for  that  the  heire  hath  intereft'of 
right  in  the  condition,  &c.  and  the 
intent  was  but  that  the  money  ihould 
bee  payed  at  the  day  afferfed,  (Sec. 
and  the  feoffee  hath  no  more  lofft^, 
if  it  be  paid  by  the  beir,  than  if  it 

were 


X  entir^^per enter,  L.  and  M.  and  Roh. 
de  added  in  L.  and  M.  and  Roh. 
di  nwiej  aot  ia  X«.  aad  M.  nor  Rojb« 
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les  demen  n  le  jour  affiffe^  tfc.  et  were  paid  by  the  fSatther,  &c.  there* 

Vauter  ceo  rtfufaf  il  poet  entrer,  6^c.  fore  if  the  heire  pay  the  money,  or 

Mtifi  un  ejiranger  de  fa  tejle  de-  tender  the  money  at  the  day  limited, 

mejhe,  que  tCad  afcun  mterelje,  Sfc.  &c.  and  the  other  refufe  it,  he  may 

voiie  tender  its*  avantdits  denien  dl  enter,  &c.   But  if  a  ftranger  of  his 

feoffee  a  le  jour  ajjeffef  le  feoffee  own  head,  who  hath  not  any  inte- 

n^ejt  f  pa$  tenus  de  ceo  receiver.  reft,  8uj.  will  tender  the  aforefaid 
money  to  the  feoffee  at  the  day  appointed,  the  feoffee  is  not  bound  to 
receive  it. 

«7 H. 8. 19.  b.  ^  QUE  k  feoffor  pmera  a  iieljovr,  S^cr  Albeit  conditions  bee 
lib  8.  *[ol-9i.        ^^^  not  favoured,  yet  they  are  not  alwaycs  taken  literally,  but 

liRoU*4«6*i     ^  ^^'®  ^**^®  ^^^  ^**^  enableth  the  lieire  that  was  not  named  to  per- 
'      ''     forme  the  condition  for  fouie  caufes.  (i) 

(PoiLS19.  b.)        Firft,  Becaiiie  theie  is  a  day  limited,  foas  the  heire  comnteth 

within  the  time  limited  by  the  condition,  lor  otherwife  he  could  not 
doe  it,  as  (h  jii  be  faid  heyaiter  in  this  Chapter. 

Secondly,  For  that  the  condition  delcends  unto  the  heire,  and 
therefore  the  law  that  giveth  him  an  intereft  in  the  condition,  giveth 
liim  an  abilitie  to  pertbrme  it. 

Thirdly,  For  that  the  feofee  doth  receive  no  dammage  or  pre- 
judice thereby  (all  thefe  reafoos  are  exprefly  to  be  coUeded  out  of 
the  words  of  Littleton),     And  thele  things  being  obi'erved, 

Fourthly,  I'he  intent  and  true  meanin|  of  the  condition  fliall  be 

performed.    And«wb«re  k  is  here  fad,  that  the  heire  may  tender 

at  jour  q/pffe^  fyc.  herein  is  implyed,  that  the  executors  or  r^r^fi       i 

adminidrators  of  the  morgcigeor,  or  m  default  of  them  the  L*^^^'  ^  J 

'  Ul  ^^*  ^^^    ordinary  may  aUo  tender,  as  ihall  be  f.ud  [J  ]  hereafter  in  this  Chap- 

337.  ter.    But  what  if  the  condition  had  beene,  if  the  niorg,ii^eor  or  his 

heires  did  puy,  &c.  and  hee  dyed  belbre  the  day  without  heire,  fo  as 
the  condition  became  impoflible,  here  it  is  to  be  obferved,  that  wh^re 
the  condition  becommeth  impolTible  to  be  performed  by  the  a6l  of 
God,  as  by  death,  &c.  the  (late  x>t'  the  feoffee  ftiall  not  be  avoyded, 
as  Ihdll  bee  laid  hereafter  in  this  Chapter.  And  therefore  the  law 
here  mibleth  the  heire  (of  whom  no  mention  was  made  in  the  condi- 
tion) to  performe  the  condition,  leH  the  infaentunce  fhould  be  loll, 
wherein  divers  d>veriitres  are  worthy  of  obfei-vatioo.  (•) 

Firft,  betweene  a  condition  annexed  to  a  ftate  :n  lands  or  tene- 
ments upon  a  teoflfment,  j^ift  m  t<x;le,  &c.  <tnd  a  condition  of  an 
r<rm  Co         obligdtiont   recognizince   or  lU(^h  hke.    [g]  For  il  a  condition 
il^.    Wrothe*»  annexed  to  1  iruis  bee  pofHble  at  the  m-ikin^  of  the  condition,  and 
cafe.  become  impoflible  by  the  aft  ot  God,  yet  the  ttate  ot  the  I'eofFee,  &c. 

14H.  7. 3.  '  0ial]  not  bee  avoyacid.  As  it  a  mmmaketh  a  feoffment  m  fee 
**?*ai  upon  condition,  that  the  feoffor  flidil  within  one  yeare  goe  to  the 

38  H  6.  S  3       ^^'^®  oi  Paris  about  the  aflarcs  of  the  leoflee,  and  pieienlly  alter  the 

feoffor  dyeih,  to  as  it  is  impoflible  by  the  a6tof  Ood  that  the  con- 
dition ihonld  be  perfonned,  yet  the  «(ldteof  the  iei>ftee  is  Ijecome 
abfolute ;  for  though  the  condition  lie  inbfequeiTt  to  the  ilate,  yet 
there  is  a  precedency  before  the  re-entry,  vie.  the  perioimroice  of 
the  condition.  And  if  the  land  ihould  by  conltiucbon  of  Kw  be 
taken  liom  tie  feoffee,  tlus  iliouid  work  a  dautma^e  to  tKe  koflte, 
for  that  the  condition  is  sot  peilormed  which  WciS  made  lor   his 

benefit. 

•  amtmtitU  not  in  L.  and  M  but  in  Roh«         (  0  [^e  Note  97.] 
tM^n^tioL.  audJ^  butio  Jloh.  [206.  ^1 

(ij  [SeeNotcpg.] 
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}KAefil«  And  it  appoareth  by  LUtkton,  that  it  nuift  not  be  to  the  dam* 
msige  of  the  feorfee  ;  and  fo  it  is  if  the  feoffor  ihall  appeare  in  fuch 
a  court  the  next  tearme,  and  before  the  day  the  feotior  dyeth,  the 
eitiiteof  the  feodee  is  ahfohite.     [A]  But  if  a  man  be  bound  byre-  pq  15'H.  7.  l& 
cognisance  or  bond  with  condition  that  he  (hall  appeare  the  next  Si  H.  6. 
tearme  m  fuch  a  court,  and  before  the  day  the  couufee  or  oM.^or  ^arr«'.60. 
dyetb,  the  recognizance  or  obligation  is  faved ;  and  the  reafon  of  ^  .  ^   *ifij' 
the  diverfitie  is,  becaafe  the  A.ite  of  the  land  is  executed  and  fettled  jw^  \^^  ^^  ff^ 
in   the  teofiee,  and  cannot  be  redeemed  back  againe  but  by  mater  Laui;hter'suUe. 
fublequenty  viz.  the  performance  of  the  condition.     But  the  bond  or  38  ii.  6.  2. 
recojpiizance  is  a  thing  in  action,  and  executory,  whereof  ho  ad- 
vantage can  be  taken  untill  there  be  a  default  in  the  obligor  ;  and  Fleta  lib.4l  c«p. 
theretore  in  all  cafes  whve  a  condition  of  a  bond,  recognizance,  &c.  ^-  ^  Braaou  ^ 
is  podlble  at  the  time  of  the  making  of  the  condition,  and  beiore  the  ^"^^^"  ^ 
fame  can  be  performed,  the  condition  becomes  Impoflible  by  the  a£l 
of  God,  or  of  the  law,  or  of  the  obligee,  &c.  there  th^  obligation^   ' 
&c.  is  faved.    But  if  the  condition  of  u  bond,  &c.  be  impoffible  at 
the   time  of  the  making  of  the  condition,  the  obligation,  &c.  is 
finale.     And  fo  it  is  in  cafe  of  a  feoffment  in  fee  with  a  condition 
fubfequent  that  is  impoflible,  the  ftute  of  the  feoffee  is  abfolute ;  but 

[^_ /r    h  1  i^^^*  condition  precedent  be  impoflible,  no  ftate  or  intereft    .  •  ^ 
*00.  D.J  Qjjj  grow  thereupon.     And  to  illuflrate  tbefe  by  examples  ir^'aJ^'    • 
jroa  ihall  underlland.     If  a  man  be  bound  man  obligation,  &c.  with  420.  Cro.  £1. 
condition  that  if  the  obligor  doe  goe  from  the  chui  ch  of  St.  Peter  in  ?9i.  864.) 
ff^edminfier  to  the  church  of  St.  Peter  in  Bxnne  within  three  hours,   **  ^'  ®-  *'• 
that  then  the  obligation  fliall  be  voyd.     The  condition  is  voyde  and  1  u  7  / 
impoflible,  and  the  obligation  flandeth  good.  g  £,'4'  |f 

S8  H.  8.  S5.  lib.  5.  lo.  28.     Laughtei'a  cafe.  &  75.    39  H.  3.  5.     17  U.  6.    OUigat.  18;. 
5  £i.  Dier  ftt2. 

And  fo  it  Is  if  a  feoffment  be  made  upon  condition  that  the  feof- 
fee fhall  goe  as  is  aforefaid,  the  ftate  of  the  feofiee  Ls  abfolute,  and 
the  condition  impoflible  and  voyde. 

*  If  a  man  make  a  leafe  for  life  upon  condition  that  if  the  lefliee  •  p].  Com.  F«U 

goe  to  Rtfme,  as  is  aforefaid,  that  then  he  fliall  have  a  fee,  the  con-  ler's  cafe,  art. 

<tition  precedent  is  impoflible  and  voyde,  and  therfbre  no  tee  Ample  O  ^il-  Abr. 

ean  grow  to  the  kflea.  tUtlf'  ^^^' 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feof-  55  h.  6.  tit. 

fee  IhaU  reeufeofle  him  before  fuch  arday,  and  before  the  day  the  berre  S62. 

/eofibr  difleife  the  feoffee,  and  hold  him  out  by  force  untill  the  day  37  H.  6.  btrre 

be  paft,  the  ftate  of  the  feoffee  is  abfolute,  for  "  the  feoffor  is  the  ^?:    ^^•^-  ^• 

caafe  wherefore  the  condition  cannot  be  perforuicd,  and  therCiOre  23  h  8^30 

ihall  never  take  advantage  for  non- performance  theieof.  [i]"  And  (Scii  Rep.  8*1.  t. 

.fo  it  if  if  j4.  be  bound  to  B,  that  /.  S,  ihall  marj-y  Jane  G.  before  92.  a.  Hob.  4t^.) 

foch  a  day,  and  betbre  the  day-  jB.  marry  with  JaHC,  ha  flmll  never  ['iji  ^^*  ^-  ^« 

take  advantage  of  the  bond,  tor  that  he  himfelfe  is  the  mciine  that  f^  h^^^J^'^' 

the  condition  could  not  be  performed.     And  this  is  regularly  true  i^  f)rote£lion. 

in  aU  cafes.  ,  10  H  7.  18. 

But  it  is  commonly  holden  [k]  that  if  the  condition  of  a  boij4»  C^^*  ^l»'^30.> 

Sec,  he  a^gamft  law,  that  the  bond  i'tfelfe  is  voyd.  .  W  V**J.Braa«a. 

Bat  herein  the  law  diflinguiflieth  between  a  condition  againft  law  Qbri^u'^'pa  ^^ 

for  the  doizig  of  any  adt  that  is  vialum  infe^  and  a  condition  againft  Brti^u  lib.  J. 

Itfir  (that  concemeth  not  any  thing  that  is  malum  in  fe)  hui  there-  ful.  100. 

ibre  is  againft  law,  becaufe  it  is  either  repugnant  to  the  ftate,  or  '^  H  ^-  ^' 

egainft  fome  maxime  or  rule  in  law.     And  therefore  the  common  5  ?'  5  J^  A^i 

opinion  is  to  bee  underftood  of  conditions  againft  law  for  the  do*  4  ^j  /  4,'  ^ 

ins  of  fojue  aift  that  19  tMhm  inji,  and  yet  therein  alfo  the  Itw  dif-  10  H.  7.  ss. 

tinguiflieth.  UU.  8.j(d. 
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4f  B.  3. 6.  S3,    tkigaifheth.    Ad  ii  a  mau  be  bound  upon  ^dodition  that  be  Biall 

418.PI0. 64.b.)  "^ 

1  H.  4.  9.        («  Veil.  109.) 

(F).  Com.  But  if  a  man  make  a  feoffinent  upon  condition  that  the  feoffer^ 

Browning*!  (^\  tiH  /.  S,  the  clutf  18  abfolutc,  and  the  condition  voyd. 
cafe  133.)  |£  ^  ^^^j^  make  a  feoflfhitnt  in  fee  upon  condition  that  he  ftiall 

(Poft.  Sea.  36a  not  alien,  this  condition  is  repugnant  and  ag^inft  law,  and  the  ft  %te 

Ho^Yto^*"  of  the  feofl'ee  is  ablolute  (whereof  more  ihall  beefaid  m  bis  proper 

1  RolL  Abr.  place).     But  if  the  feoffee  be  bound  in  a  bond,  that  the  feoffee  or 

419.)  his  heires  ihall  not  alien,  this  is  ^ood,  for  he  may  notwithftanding 

aLen  if  he  will  iorie.t  his  U>nd  th.:t  he  himfelfe  hath  made. 
7  tL  6.  43.  b.         So  i^  is  ^  ^  ^'^^  mJne  a  feotfinent  in  fee  upon  condition  that 

21 H.  6.33.  the  feoffee  ihall  not  t^ke  the  profits  of  the  Laid,  this  condition  ii 

21  H.  7.  11.  repugnant  and  againft  Liw,  and  the  ftate  is  abiolute. 
20E  4  8^  But  a  bond  With  a  condition  that  the  feoffee  <h  ill  not  tike  the 

(Moore's  10.  prOlits  is  good.    If  a  man  he  bound  with  a  condition  to  enfeoffee 

Poft.  225.)  *  his  wife,  the  condition  is  voids  and  againil  law,  becL^uie  it  is  againU 

Pi.  Com.  IB  the  ma.^ime  in  law,  and  yet  the  k)ond  is  good  t  hut  if  he  be  bound 

^7Tm^'*  to  pay  his  wife  money,  that  is  ^.ood.     Et  Jic  de  Jhnilibus^  whereof 

27  H.  8.  ^  there  bee  plentifull  authorities  in  our  bookes  (i). 

Vide  Sc6t.  325.      "  Tender  lei  denien  al  jour  qfeJTe^  SfC."    Note,  hereby  is  im»  , 
(» Rep.  111.)     plyed,  that  albeit  a  cunven  ent  time  before  fun  fet  be  the  laft 

time  given  to  the  feoffor  to  tender,  yet  if  he  tender  it  to  the  per- 
fon  of  the  morgigee  at  any  time  of  the  d^y  of  payment,  and  hec 
refufetH  it,  the  condition  is  faved  for  that  time. 

,  **  II  pod  aUrer^  i^c**    And  fo  may  his  beire  after  his  death. 

* 

**  Mcsji  efiranger  dcfa  tcfic  dcmefnfy  que  n'ad  afcun  tntereffey  4'^. 
t;oi7c  tender  Ics  aiantdits  denkrsal feoffee  aljour  of/tjj'c^  k  feoffee  iCejk 
Tide  S«6t  401.  p<w  tcnuH  de  ceo  receiver!'  Nota^  by  this  period  and  the  (4"C-)  it 
Hill.  28  Elix.  is  implyed,  thj,t  if  the  morgager  dye,  his  he^re  within  age  of  14 
iu  Banco  Regis  yeares  (the  Und  being  holden  in  focage),  tie  next  of  kinne  to 
&*AX  f/*k  ro  ^^'^^^  ^^  1^^  cannot  defcend  being  his  ^gardian  in  focage  may 
terrii  in  Com.  tender  in  thc  name  of  the  heire,  becaufe  he  hath  an  interefl  as  gardian 
Drvon.  45  E.  .3.  in  focage.  Alfo  if  the  heire  be  within  age  of  a  1  yeares,  and  the  land 
tit.  Reieafe  28.    \%  holden  by  knights  fervice,  the  lord  of  whom  the  land  is  holden 

32  E.^i-^J'        may  make  the  tender  of  his  intereft  which  he  (hall  have  when  thc 

33  11'?  13.       condition  is  performed,  for  thefe  in  refpe^^f  their  intereft  are  not 
(1  Leo.  34.*       accounted  eftrangers. 

Moore  2:^2.  Botif  the  heire  be  an  ideot,  of  what  age  foever,  any  man  may 

Pofk  225.  b.        make  the  tender  for  him  in  refped  of  his  abfolnte  difsdiility,  and 
225.  a.)  ^^  j^^  -j^  ^-jj  ^^  ^g  groimded  upon  charity,  and  fo  in  like  cafes. 

96  H.  6.  tit  "  he  feoffee  rCeft  pas  iema  de  ceo  receiver."    And  note  that  Lii^ 

barre  166.  tteton  faith,  that  he  is  not  bound  to  receive  it  at  a  flranger's  hand. 

?^'-^' m'  But  if  anyftranger  in  the  name  of  the  morgageor  or  his  prtA*?        1 

SSkT  heire  (without  his  confcnt  or  privity)  tender  the  money,  L^^'-  a-i 

judgement  254.  <^^  ^^^  morgagee  accepteth  it,  this  is  a  good  fatisfa^tion,  and  the 

0|^nt.  180.  U  morgageor  or  his  heire  agreeing  thereunto  may  re-enter  into  the 

Pot.  245.  %  land,  omnis  raiikabitio  retro  trahitur  et  mandato  wquiparuitur.     But 

^^*  *')  iht  morsafeor  or  his  heire  may  difagree  thereunto  if  he  will. 


morgageor  or  his  heire  may  difagree 
(lO  [See  Note  99.1 
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I^^GCCa      %JU\)» 


7-  T  memorandum  que  en  tiel  casy 
ion  tieh  tender  de  le  money  eft 
fmitf  Sfc.  tt  le  feoffee  dc  receiver  ceo 
ref'tijii,  per  que  le  feoffor  oufes  heires 
'i^itroiit,  S^r.  donque  le  feoffee  n^ad 
afcun  retnedy  d'aver  le  money  per  le 
common  /ey,  "par  ceo  que  ilferra  rette 
fafoUie  que  il  refnfa  le  moneys  quant 
toyultendre  de  ceo  futi  fait  a  lay. 


A 


N  D  be  it  remembered  that  in 
fuch  cafe,  wher^.fuch  lender  of 
the  money  is  made,  8tO.  and 'the 
feoiFee  refufe  to  receive  it,  by  which 
the  ^feoffor  or  his  heiresr  enter,  &a 
then  the  i'eoiFee  hath  no  remedy  bj 
the  poipipon  law  to  have  this  monej^ 
becaufe  it  (hall  be  accounted  his 
own  folly  that  h<^  refufed  the  mo^ 
ney,  when  a  lawful. tetider  of  it  wai 
made  unto  him.  (1)  «  .  • 


••  HINDER  de  le  money  eft  fait,  Sro."    Here  is  implyed  at 
the  due  time  and  pladq  aecordiAg  to  the  condition. 


<« 


Eniront,  ^c.'*    viz.  into  the  lands  or  tenements. 


**  Donque  le  feoffee  n'ad  afcun  rcmedie  (Tatter  le  money  per  le  com* 
nwn  ley,  SfC.*'    And  the  realon  is,  becaufe  the  money  is  .coUateraU  8  £.  2.  tit.  AIT. , 
to  the  land,  and  the  feoffee  bath  no  remedy  tberfore.  Sij9-  31  AS.  Z% 

If  an  obligation  of  an  bandred  ■  pound  be  made  with  condition 
Sor  the  payment  of  fifty  pound  at  a  day,  and  at  the  day  the  obligor 
fender  the  money,  and  the  obligee  remfeth  the  fame,  yet  in  adhoii  (3  RoH.Abr. 
of  debt  upon  the  obligation,  if  the  defendant  plead  the  tender  and  ^'^^^  ^^^'  Si^I-  - 
refiiiall,  he  muft  alfo  plead  that  he  is  yet  ready  to  pay  the  money,  J^-*^^^'^^^*) 
.and  tender  the  fame. in  court.     But  if  the  plaintife  will  not  then  re-  ^i  E  4  is' 
ceive  it,  but  take  iiTue  upon  the  tender,  and  the  fame  be  found  je3£.8.  5.* 
againit  him,  be  hath  lod  the  money  fur  ever>     ^  Lib.  9.  lo.  79. 

If  a  man  be  bound  in  200  quarters  of  wheat  for  deUverie  of  a  H.Peytoe's  c4« 
ioo  quarters,  if  the  obligor  tender  at  the  day  a  1 00  qyarters,  &c.  l«l^^*  ^Vi  h 
^  ihali  not  plead  uncore  prift,  beqaufe  albOit  it  be  parcell  pf  the  gs^aTwS.)  ^ 
condition,  yet  they  be  bona  perUura,  and  it  is  a.  charge  for  the 
obligor  to  keep  them.    And  the  reafon  wherefore  in  the  cafe  of  the 
obljygation  th^  fumn^ie  mentioned  in  the  condition  is  not  lofl  by  the  s  £.  2.  tit. 
tender  and  refafall,.is  not  only  for  that  it* is  a  duty  and  parcel  of  Aff.'5d9. 
the  obligation,  and  therefore  is  hot  loft  by  the  tender  ^d  refufall, 
bat  alfo  for  that  the  obligee  hath  remedy  by  law.  for -the  fame. 
And  in  diis  cafe,  liberata  pecvnig  nan  hberdt  offerentem, 

/    But  if  a  man  make  a  Angle  bdnd,  or  knowledge  a  ilatute  or  re>^  (f  gAufid.  48.) 
eogpizance;  and  afterwards  m»d6«  defetifanc&  for  the  payment  of  f'H.  4. 18. 
^leilerfumat  a  day,  it  the  ouligor  .or  conVifor  ten4^  the  lefler  iSMar.  Dicr  i50- 
ioQune  at  the  day,  and  the  obligee  or  conufee  xefuleth  it>  he  (ball  ^J  5*  ^  ^^' 
oerer  have  any  remedy  by  law  to  recover  it,  because  it  is  no  par-  33H.6^«.b. 
cell  of  tbe  i^^^  .contained  ui  tjie  obligatiou,  Itatute,  or  recogni£anc^,  17  Ak.pl, «. 
being  contained  in  the.  defeafance  made  at  the  time  or  after  the  ^  £•  4. 1.  b. 
^Heation,  iiatnte,  or  recogmzance.    'And  in  this  cafe  in  pleading  L^^'  ^^' 
of  we  tender  and  refufall  the  partie  fhall  not  be  driven  to  plead,  ^^ z.t\^ 
tJkathe  is  yet  ready  to  pay  the^sone  or  to  tender  it  in  court:  nei-  ig  jj.  7.  is. 
ther  hath  ^  obligee  jor  comifee  any  remedy  by  l^w  to  recover  is  £.  s.  ftk. 

'  ,  ,  the  fl"  F- 4. 4, 5. 


Vat,  II, 


(0  [See  Note  xoo.] 

c 


3.      Cap*  i. 


OfEftates 


SeBt.  336 


to  H.  8. 1«. 
97  H.  8. 1.  t. 

H^J  h,  6. 99.  tit. 
A^emrntll. 

v9  J^*  9*  Sa 

19  H.  6.  U. 

to]  He..ry  Pey. 
toe  t  ctfe,  ubi 
ibpni.  SI  ACtfS. 
MH.4.35. 
|H.  6.  8. 

115. 

lib.  9.  fc.  78. 
(5  Krp.  114. 
tVude'i  cafe, 
♦  Inf.  579.  74«. 
3  lot  93.) 


Armatft.  lib.  5. 
C9p.  8. 

(Cm.  Car.  89. 
Trovt*randC()ii- 
Trrfion  lies  for 
Booo  J  dut  of  a 
ba«.) 

(•)  t  H.  5. 
ibt.  2.  cap.  7. 
(Cro.  El.  841.)' 


the  fumme  contained  in  the  defeafance.  [oj  Aad  fo  it  is  if  a  mai 
make  an  obligation  of  loo  pound  with  condition  for  the  deliveiii 
of  cornCy  or  timber,  &c,  or  for  the  pertormance  of  an  arbittejoient 
OP  the  doing  of  any  ad,  &c.  7his  is  collateral]  to  the  obligation 
tha^  is  to  fay,  is  not  parcell  of  it,  and  therefore  a  tender  and.  rehiial 
is  a  perpetual  barre  (2). 

But  if  a  man  be  bound  t6  make  a  feoffement  in  fee  to  the  obli- 
gee, and  he  make  a  leofe  und  a  releafe  to  him  and  his  heires,  aHieh 
this  be  8  collaterall  condition,  yet  it  is  well  performed^  b^caufe  tbil 
amounts  in  law  to  a  feoffment  (3). 

Con.  Fosse's  cafe,  fo.  6.    (Mooie  36, 57.    Folk.  236.  b.) 

*^  Money^  m^ntia^  legaHs  moneta  AngUcs^  lamrfnl  mone^  of  £11^ 
hmd^  either  in  gold  or  niver,  is  of  two  forts,  vie.  the  Enghjk  money 
toynedby  the  king's  authoritie,  0|-  forraine  coyne  by  procla-  r^^«. 
mation  made  currant  within  the  reokue.  Coyne,  cuna  *-  '" 
dicitur  4)  cudendoy  of  coyni;ig  of  money.  In  French  coine  figoifieth  a 
comer,  becanfe  in  ancient  time  money  was  fquare  with  comers,  as 
it  is  in  fome  countries  at  this  day.  Some  fay  that  coine  dicitur  i 
ttorMf ,  id  tjt  contmunisy  quhdjit  omnibut  rebus  commtam.  Moneta  di- 
cihtr  d  moncndo,  not  only  becanfe  he  that  hath  it,  is  to  be  warned 
prtmdently  to  ufe  it,  bnt  alfo  becaufe  nota  iUa  de  authore  et  rahrt 
admonet,  Pccvnia  dicitur  d  pecu^  beafls,  omncB  emm  veterum  <&cituB 
in  ottimaHbus  conj^ebant ;  and  it  appeareth  that  in  Homer^s  time 
there  was  no  money  but  exchange  of  cattel,  &c.  (1) 

>  Nummvi^  Mro  th  t^fjim^  quia  kgtfit  non  natura.  Vide  {*}  the  ila<* 
tute  of  9  .H.  5.  of  the  noble,  ha]fe  noble,  and  farthing  of  gold,  which 
i^  the  fourth  part  of  a  noble^  and  that  is  twenty  ponce^ 


Seft.  336. 


TTEM,  fi  feoffment  foit  fait  fur 
"^  tiel  conditiofi,  quefi  hfeoffeepaya 
of  feoffor  ^tiel  Jour  intcf  cux  limit 
XX  L  *adonques  le feoffee  avera  la  ter- 
re  a  luyct  afeskeires;  et$*ilf€ttiede 
pai/er  /«  deniers  a  le  jour  f  ajfeffe, 
;):  gue  ndonque  bien  lijl  a  lefeq^or  otL 
cjes  heires  denirer,  ope.  et  puis  devant 
hjour  affejffiy  le  feoffee  venda  la  terre 
a  un  auteTf  et  de  ceo  fait feofment  a 
luy^  en  ceji  cafeji  lefecond feoffee  voile 
tender  lefummedeiet  deniersa  lejour 
ojjeffe  a  le  feoffor,  et  le  feoffor  ceo 
refufUf  S^c.  aonque  U  fecona  feoffee 

ad 


(%)  [S*  Note  101.] 
(3)  [See  Noic  loar.] 


A 


L  S  O,  if  a  feofiment  be  mad^  oii 
this  condition,  that  if  the  feof^^ 
fee  pay  to  the  feoffor  at  fach  a  da/j 
between  them  limited twentypoundj 
then  the  feoffee  ihal  have  the  land  u 
him  and  to  bisheircs;  and  if  hefaili 
to  pay  the  money  at  the  day  aj 
pointed,  that  then  it  (hall  be  lawf 
TOf  tbeieoffor  or  his  lieires  to  ent< 
&c.  and  afterwards,  before  the  daj 
appointed,  the  feoffee  fel  the  Ii 
to  another,  and  of  tliie  miiketh 
feoifinent  to  him,  in  this  c»1e  ifih 
fecoud  iebffee  wil  tender  the  fum 

mon< 


[107.  b] 
(1)  [See  Note  lo^]     ' 
*  quf  added  in  L.  and  M.  and  Roh. 
t  /#— arr.  L.  and  M 
}  fo^  Kiaca  in  Koh«  but  not  in  L.  and  Mi 


, 


Lib.  3.  upon  Condition.  SeS.  33^. 

id  eflate  en  la  terre  clerement'.fam    money  at  the  day  appointed  to  the 
amdition.    Et  la  caufe  eft,  pifr  ceo .  feofFor,  ami  the  feo(Jor  refijfeth  the 

ft  kfecor^  feoffee  avoit  intereft  en  fame^  &c-  then  the  fecocid  feoffee 
cMMtignpurJa^t'SaHgTideJlJo^tte':  .hath  an^eftate  in  the  land  cleerely 
nancie,  Ejten  cejl  cafe  ilfemole  que  without  condition,  ^nd  the  reafoa 
fie  primer  ftqffif  apres  tul  vender-  is,  forjUiat.the.fecond  feoffee  h»th 
it  la  terrey  noite  tender  h  mone^fuJe  an  intereft  in  the  cpndition  for  the 
pwr  afjeffe,'  Sfc.a  le  feoffor,  ceo  ferra  fafegard  of  his  tenancy.  And  in  t^jis 
effeb  bone  pur  falvation  d'eftaie  de  cafe  it  feemes  that  if  the  firft  FepiTee 
\tjecondfeoffee,pur  ceo  que  le  primer  after  fuch  fale  of  the  land,  i^U  teo« 
fiXifftt  fuitprivie  al^  condition,  et  der  the  money  at  the  day  appointed^ 
tJS»/  le  tender  de  afcun  de  eux  deux  &c.  to  the  feoflfbr,  thls^maU  be  good 
^  affets  bone,  Sfc.  enough  for  the  fafegard  of  the  eftate 

ofthefecond  feoffee;  becaufe  the  firft  fegffee  was  privie  to  the  co&ditrodri 
aod  fo  the  tender  of  either  of  them  two  is  good  enough,  &.c. 

''VTiilfailedepmerksdemers,3icr  .  '  .,     :  '     .      '.  13E.3. 

If  a  mau  make  a  feoffment  of,  lands,  to  have  aid  to  hold^  S'r's  ^' 
tokim  and  his  faeires,  upon  condition^  that  if  Ijie  feafke  pay  to  -^-^  ^q' 
tbfcoflbr  at  fach  a  day  twenty  pounds,  that  th^n  the  ffoiee  (h^H  it  Aflf.  k 
b&fe  tht  lands  to  him  and^  his  heires,  if  the  condition  had*  not  pro-  Pk>.  4ai. 
oeeded  further,  it  had  beeu  vojd,  for  that  the  feofiee  hud  a  fee  fi^n*-  (5  Rep.  117.) 
pie  by  the  firft  words,  and  th^re£ore  the  ^worda  ftibfequent  (2)  ate  ^ .  -  - 
naterially  added,  (and  if  he  fiuk,  to  pay  .l^he  money,  &c.)  ^oiKlJ^  Jci«? 

"  I^fectmd  feoffee  voile  tender  lejumme  cfc*  deniers,  S^^/'  "* 
Albeit  the  fecond  jfeoffee  bee  not  naii>ed  in  the  condition,  yet 
0^  bee  tender  the  iumme  becaufe  he  is  privie  in  eftate,   and  in 
Jiidgmeiit  of  law  hath  an  eftate  and  intereft  in  the  condition,  (2A 
iditkton  here  (kith)  for  the  falvation  of  his  tenancy.     Vid,  Se!ft.  (ffKep.  4f.  b.) 
334*    And  note,  he  that  hath  intereft  in  tha  condition  on  the  one  (2Cro.  9.  ^4.5.) 
^  or  in  the  land  on  the  other,  may  tender.  hl5.  fb.iti,!^ 

Audit  is  to  beeobferved  alfo,  that  the  feoffee  may  tender  any  Wade's cafip. 
n»Dej  that  is  currant  within  the  Tealme,  albeit:  it  be  forreine  coine, 
^ai  it  b^  corranc  by  ad  of  pcoiiament,  or  by  the  king's  prOdaour 
tUi^(3)ashath  beene-faid. 

[iOS  a.1  '**'^*'^'"^/'^"»*'^-''  -5Tie  feoffee  may  tender  the  money 
^  '  A  in  plir£es:or  bagges;  without  ihe wing  or  telling  the  fame,  for 
^dotbduic  which  he«06ht,  vizj  to  bring  the  money  in  purfes  or 
^$6%  wjiieh'i»the  nfuairmtmnet  tOrcaTiy  money  in,  and  then  it  is 
^  psFtoif  the  party  ^hat  is  to  pecetve  it  to  put  it  out  and  tell  it. 

ft 
*i  ffimer  feqfee,"  Here  it  ^peareth,,  that  the  firft  feoffee 
«ay,  astwithfoiii'ding  his  feoffment,  pay  the  money  to  the  feoffor, 
^aufii  he  is  p^Vtie  and  privie  to  the  condition,  and  by  hisr  tender 
^  iave  the  eftate  of  hi9  kcSw,  which  in  ati  good  dealing  ha 
••^Wdoe,<i)   '  - 

I  jfaiH-/^  L.  and  M.  and  Roh.  .   £«o8.a.3 

it\  See  r.oce  1 .  foh  xi6,  (2)  [bee  Note  105.I 

(3)  [See  Note  104.] 


Q  3  S^* 


JLib.  3«      Cap.  5. 


Of  Eftatw 


Sei^:*  337. 


OCCC*   i^«5/ • 


TTEM,  fifeofftment, 
"^  eomdition,  que  ji  It  J 


'aitfur 

vertaime  funuae  dfargtnt  at  feojfee^ 
adanjua  biem  lirroit  a  feoffor  et  ajcs 
Aeirts  d  entret* :  en  cejt  cajefi  lefeof- 
for  devie  devant  k  payment  fait ^  et 
theirt  voile  tender  at  feoffee  les  de- 
fliers,  tiel  tender  ejt  vo^,pur  ceo  que 
le  temps  deins  quel  ceo  doit  ejlrefait 
ejl  paj/e.  Carquuunt  le  condition  eji. 


ALSO,  :f  a  feoffuient  bee  niude 
"^  upon  condition,  that  if  the  tVof^ 
for  pay  a  ccrtaine  lumme  of  money 
to  tbe  feoiFee,  then  it  Uial  be  lawlull 
to  ^he  fcolfur  and  his  heires  to  enter : 
in  this  cafe  if  the  feoffor  die  before 
the  payment  made,  and  the  iieire 
wil  lender  to  the  feoffee  the  inonev, 

,  becauie  tbe  time 
within  which  this  ought  to  be  Jooe 
id  pair.  For  u  hen  the  condition  is, 
that  if  tlie  leoffor  pay  the  money  to 
the  feofiee,  &.c'.  this  is  as  much  tu 
fay,  as  if  the  feoffor  during  his  life 
pay  tbe  Qioney  to  tlie  ieoffe^,  &c; 
and  when  the  feofibr  dyeth,  tiiea 
the  time  of  the  tender  is  paih 
But  otherwife  it  is  where  a  day  of 
payment  is  ]imited,  and  the  feof-? 
ior  die  before  ihe  day,  then  inay 
the  boir.e  lender  the  money  as  is 
aforefaid,  for  that  the  time  of  the 
tender  was  not  pad  by  the  death  of 
|he  feoffor.  Alfo  it  feemeth,  tliat  in 
fuch  cafe  where  ilie  feoffor  (heth  be- 
fore the  day  of  pavment,  if  lUe  exe- 
cutors of  the  ieo£k>r  tender  the  mor 
Aey  to  the  feolfee  at  the  day  of  pay- 
ment, this  tender  is  good  enough  ; 
and  iFthefeoflee  reftileit,  the  heires 
the  reafon  is,  for  that  the  eJtecutors 
&c.  CO 

[fl]  14 H. 7. 31.  'l^H  IS  diverCitie  is  plains  and  evideat,  and  agreeth.with  (fl)  our 
15  H.7. 1.  books,  and  yet  Ibraewbat  ihal  be  obferved  hereupon :  for  here 

jt  appeareth,  that  feeing  no  .time  is  limited,  the  law  doth  appoint 

tlie  time,  and  that  is  during  the  life  of  the  ;'e;pflbr.    Wherein  di^ 

vers  diverfitics  are  worthy  the  olTervation  : 

Firit,  betweene  this  cale  that  IJitkiou  here  putjteth  of  tbe  condi- 

.tion  of  a  feoffment  in  fee,  for  the  payment  of  money  where    no 

._.^. time  is  limited,  aiMl  tbe  condition  of  a  bond  for^the  payjnent  of  a 

33  H.  6. 45.  &  /umme  of  money  whci*e  no  lime^  is  limitecl :  for  in  fuch  a  cohditicNn 
4^E  4  29  ^^^  bond  the  money  is  to  be  payd  prefently,  that  is,  in  conyemenc 

9  £.  4.  vs.*         time,  [b]  And  yet  io  cafe  of  a  condition  of  a  bond  there   is  a 
15  E.  4.30.     9l£.  4.  38.  b.     9H.  7.  17.  b.     10^.7.15.     14  H.  8.  21.  a.  &  39.  b. 
lb]  Lib.  6.  fbl.  so,  Si.  J^thie's  afe.        33  H.  6.  47, 48. 

diverfitic 


gueji  le  feoffor  pa^a  les  deniert  al 
feoffee,  Sfc.  ceo  e/i  tant  a  dire,  que  fi  le 
feoffor  durantfa  vie  pay  a  les  denier s 
alfepffeej  S^c,  et  quant  le  feoffor  mo- 
rufi,  donques  le  temps  de  le  lender  eft 
paffe.    Mes  outer ment  eft  lou  un  jojur 
de  payment  eji  limit ,  etU feoffor  devie 
devaunt  lejour,  donque  poet  le  heire 
tender  les  derders  come^ejt  avantdit, 
pjir  ceq  que  le  temps  de  le  tender  ne 
fuyt  pat'e  per  le  ni^rt  del  feoj^or, 
Aujy  itfemble,  J  que  en  tiel  caje  lou 
le  feoffor  devy  decant  lejour  de  pay- 
ment ^  fi,  les  executory  de  le  feoffor  teji- 
dront  les  deniers  jal feoffee  at  jour  de 
payment y  eel  tender  eji  affets  bone ;  et 
J^  le  feoffee  ceo  refuje,  -f  les  heires  de . 
feoffor  poieni  entrer,  i^c.    Et  le  caufe 
eft,  pur  ceo  que  les  executors  reprefenr 
tont  le  perjon  lour  teftgtor,  i^c.  • 
of  the  feoffor  may  enter,  &c.     And 
jeprefent  the  perfon  of  their  teftator^ 


(Ai»t.  47. 
Poft.  !219.  a. 
2  Cro.  244.) 
(3  Co.  70.) 


44  E.  3.  9. 


*  ^c.  sulcled  in  L.  and-M.  and  Roh. 
[ftoS.  b.] 
t  fM  not  in  L.  and  M.  and  Roh. 


f  domques  added  in  L.  andMi  and  Rok« 
(i)  [See  Note  io6.] 


Lib.  3 


upon  Condition. 


Sea.  Si)/. 


3  diveriliie  betwetne  a  conditioD  of  an  obligation,  which  concents  the  (iBul).  Abr. 
doing  of  a  tranfitohe  al^  without  limitatiou'of  any  time,  ag  payment  ^^') 
of  immey^  delivery  of  charters^  or  the  Uke^  for  there  the  condition  is 
to  bee  performed  prefently;  that  is,  in  convenient  time ;  and  when 

r'o   u  1  ^y  ^^^  condition  of  the  obligation  the  adk  that  i»  to  bee  done 

(-Go.  u-JjQ  tlig  obhgee  is  of  his  owne  nature  locally  for   there 
the  obligor  (no  time  being  limited)  hath  time  dui ing  his  life  to  (6  Hep.  51. 
per^me  it,  as  to  make  a  feofiment,  &c.  if  the  obligee  doth  not  jjoothie's  c«fc. 

h  hifften   the  fame  by  requeft.     In  cafe  where  the  condition  of  the  ' 

obligation  is  loctiliy  there  is  alio  a  diverfitie,  when  the  concurrence 
of  the  obligor  and  the  obligee  is  requifite,  (as  in  the  laid  cafe  of  (2  Roll.  Abr. 
the  feoffment)  and  when  the  obligor  may  performe  it  in  the  ab-  436^  437.) 
fence  of  the  obligee,  as  to  knowledge  fatlsfadion  in  the  court  of  ^ 

king's  bench,  [*}  although  the  knowledge  of  fatisfadion  is  locall,  [*]  Boothie'i  ' 
yet  becaufe  he  may  doe  it  in  the  abfence  of  the  obligee,  he  muil  cafe,  ubi  fupra. 
doe  it  in  convenient  time,  and  hath  not  time  during  his  life,  ^7  x'  ^^**  ^^^* 

^       Another  diverfity  is,  where  the  condition  concemeth  a  traniitoiy       '^ 
OT  locaJI  aifl,  and  is  to  be  performed  to  the  feoffee  or  obligee,  and 
\rhere  it  is  to  be  performed  to  a  ftranger :  as  if  i^.  be  bound  to  B. 
to  pay  ten  poupds  to  C.  A.  tenders  to  C.  and  he  refufeth,  the 
bond  is  forfeited,  as  in  this  Sedion  (hall  be  faid  more  at  large.  ' 

5  Another  diverfitie  is  betweene  a  condition  of  an  obligation,  and 
a  condition  upon  a  feoffment,  where  the  ad  that  is  locall  is  to  be 
done  to  a  firanger,  and  where  to  the  obligee  or  feoffor  himfelfe. 

As  if  one  make  a  feoffinent  in  fee,  upon  condition  that  the  feoffee  Aide  ant  Se£t 
&all  infeoffe  a  ftranger,  and  no  time  limited,  the  feoffee  ihall  not  Ss^O 
have  time  during  his  life  to  make  the  feofl&nent,  for  then  he  fhould  ?^^r*"  •  f*?l 
take  the  profits  in  the  meane  time  to  his  owne  ufe,  which  theeitran-  f^,  79%.  ' 
ger  ought  to  have,  dhd  therefore  hee  ought  to  make  the  feoffment  Seignior  *Crei&- 
asibone  as  conveniently  he  may;  and  foit  is  of  the  condition  of  well'icafe. 
an  obligation.    But  if  the  condition  be,  that  the  feoffee  fhall  re*  ^  ^*  ^'  ^- 
infeoffe  the  f(doftbr,  there  the  feoffee  hath  time  during  his  life,  for  |^^*3*^ 
the  privitie  of  the  condition  between  tliem,  unlefTe  he  be  haftened  39  ^ '5, 67.7d.« 
by  xequeil,  as  (hall  bee  (aid  hereafter.  76. 4  E.  4. 4.  b. 

6  Another  diverfitie  is,  when  the  obligor  or  feoffor  is  to  enfeoffe  a  ^6  H.  8. 9.  b. 
firanger,  as  hath  been  (aid,  and  when  a  ftranger  is  to  enfeoffe  the  i^i^^^*^*^''    ' 
feoffee  or  obhgee  :  as  if  ^.  enfeoffe  B.  of  Black  Acre^  upon  condi-     ^  *   *'^ 

tion  that  if  C  enfeoffe  B.  of  White  Acre^  4-  (hall  re-enter,  C.  hath  (Vide  poit  Se^ 
time  during  his  life,  if  JB.  doth  not  haften  it  by  requeft,  and  fo  of  558,  d53»  354.) 
an  obligation. 

7  But  m  fome  cafes  albeit  the  condition  be  collateral!,  and  is  to  be 
perfomied  to  the  obligee,  and  no  time  limited,  yet  in  refped  of  the 
nature  of  the  thmg  the  obligor  (hall  not  have  time  during  his  life 
to  performe  it.     As  if  the  condition  of  an  obligation  bee,  to  grant  14  £.3.  pet. 
anannuitieor  yeerelyrcnt  to  the  obligee  during  his  life,  payable  138.  U.  8.  lo.  80. 
ycarely  at  the  feaft  of  Eajer^  this  annuity  or  yeerely  rent  muft  be  ^Jj^J^i 
granted  before  Eajlery  or  elfe  the  obligee  ftiall  not  have  it  at  that 
feaft  during  his  life,  et  Jic  de  jimilibus  ;  and  fo  was  it  refolved  by 
the  judges  [*]  of  the  common  pleas  in  the  argument  oi  Andrews'^  [•)  Vid.  l>yer. 
cafe,  which  I  my  lelie  heard.  .  J^  ^  f ^^• 

laftly.  When  the  obligor,  feoffor,  or  feoffee  is  to  doeafole  aft  ijooiulc'jcafc.) 

or  l4bour,  as  to  goe  to  Romey  JeruJ'alem^  &c.  m  fuch  and  the  like 

12ft  >    n  1  ^'*^^^^9  *^®  obligor,  feofror,  or  feoffee,  h'athtiine  during  his 

I     9"  ^  J  life,  and  cannot  be  haftened  by  requeft.     And  fo  it  is  if  a 

ftranger  to  the  obligation  or  feoftinent  weie  to  doe  fach  an  a^  he 

hath  time  to-doe  it  at  any  time  dunng  his  life.  *    ^ 

C3  «5» 


Crom- 
icale. 


Lib.  3.      Cap.  5«  Of  Eftates  Sea*  337. 


<^«»-^)  -^'^SikgexeatanMfeofartoidrm^^i^J'    Seat  bow  it  appear* 

^i^^  irdajris  limited)  pay  tbe.monej;  aod  ibaUD  may  the  adminiftm- 

r/]  VH.  Sea.  ter  of  t^  feoflcr  doe,  if  the  feoffor  dye  inleAate  [/] ;  and  this 

S^-  o^ay  the  ordioarie  doe  if  there  be  obither  eaecytoar  nor  udminiftri* 

(Sc"  HMOoe's  ^Qf  ^  ii^  Ijqq^  ^^ 


^  Ei  lefrqfee  rrfuft,  la  knrt%ddfn^Qr  pokni  tntrery  Src."  Noia^ 
a  tender  by  the  executors  or  admioiibrators,  and  a  retufall,  doth 
give  the  heire'of  the  feoffor  a  title  of  entrie.    And  here  by  this 
(4-c.)  if   a  diverfitie  implyed,  when  a  tender  and  refiiialf  Audi 
give  a  third  perfon  title  of  entrie. 
3S  H.  6l  16. 17.       I^  A  ^^^^31^  ^  bound  to  A.  in  an  obligation  with  condition  to  en- 
36ii.  6.  H.         feoffe  B.  (who  is  a  meere  ftranger)  before  a  djy,  the  obligor  doth 
^^'*%S-      ,  offer  toenfeoffe  B.  and  be  refoferh,  the  obligation  is  fohfeitt  for 
It  e!^  tk^      ^^  obli^r  bath  taken  upon  him  to  infeoff  him,  and  his  retufall 
at  £.  5.  .  caimot  latisne  the  condition,  becaufe  no  feofiinent  is  made ;  but  if 

banv  a64.  the  feoflbicnt  had  beene  by  the  condition  to  be  made  to  the  obligee, 

7  E.  3.29.  or  to  auy  other  for  his  benefit  or  behoofe,  a  tender  and  refbian 

lOH^V*  14  h^  ^^  ^^^^  ^'*  ^MiDd,  becaufe  he  hmifelfe  upon  the  matter  is  the  caufi^ 
55  11.  a  Diero  '^bci'^f^i^  ^^  condftion  could  not  be  perfcrmed,  and  therefore  ihiA 
56b  lih^  foLiS.  AOt  gjrve  himfelfe  cacfe  of  aftion:  But  if  A.  be  bound  tO  B.  with 
lambc'ttcaTe.  condition  that  C.  (haSd.  enfectflfe  D,  inthis  cafe  if  C  tender,  and  P. 
( '♦J^*-!*-  Jf"  «  ^&fe*  ^^c  obligation  is  laved,  for  the  obligor  himfelfe  undertaketh 
p£«n.  i^  -  |o  ice  no  aa,  but  that  a  Rfangcr  ihadl  enf<&offe  a  ftranger.  And  it 
j^ag.  ^0^* a.)  :  .it  l^o}deh  "in  b<V>kes  [kj  th^t  in  this  cafe  it  (hall  be  intended,  that 
{ik]  8  £.  4. 14.^  the  (M>ffipient,(hoidd  h^  made  for  the  benefit  of  Che  obligee.  Some 
SE.  4.  «da  ,  lo  reconcile  the  bookes  feeme  to timke  a  difference  between  an  ex* 
^f"^  ^^  preUe  'feWfall  df  the  "lirJifiger,  and  a:  readinefle  of  the  obligor  at  the 

day  and  place  to  make  performance,  and  the  abfeoce  of  the-fttaii- 

gu :  but  that  c:m  make  no  (fifference.    I  take  it  rather  Id  he  ^ 

error  of  the  reporter^  aiid  the  records  themfelves  are  neceiary  ta 

^'"be  leeae-;  for  the  law  herein  is,  as  it  hath  beene  before  declared. 

ft fl»d-  9K.'      -    'f  ^"  enfeofiee  one  in  fee  upon  condition  -to  enfeofie  f .  S.  and  his 

(2  Rcfk  S9.       Iieires,'  the  feofiee  tender^  the  feoffment  to  /.  S,  and  he  refnfeth  it, 

iRilLAbr^iSS:  the  feoffor  may  re-enter,  for  by  the  expreflc  intent  of  the  condi- 

1  Bep.  I3i  h.)  ij^j^  jjjg  feoffee  fhoutd  not  have  and  retaine  any  benefit  or  eftats  in 

the  lan<^  but  is  as  it  were  an  inibument  to  convey  iP/tr  the  land. 

2  B.  4.  Entne  '  ^^^  ^  ^^^  ^^^«  ^  the  condition  were  to  make  a  gift  in  tayle  to 
M^  zs.-  L  SI  and  he  refofeth  it,  and  a  fender  and  refoiall  is  made,  there 
'       -       -        the  feoflbr  fh.ai  not  It-enter,  for  that  it  was  intended  that  the  feof- 

- '  >  :  .  .  fee  fhodd  have  an  dhite  in  the  land.  And  fo  it  is  if  a  feoSpient 
bee  made  upon  condition  that  the  feofleeihall  grant  a  rent  ch4rge 
to  a  Urai^r,  if  the.^eo£fee  tender  the  grant  and  he  refofelh,  the 
feoffor  (hoU  not  re-enter/ becaufe  the  feoffee  ^^as  to  retainef  the 
land;  Wuchpoint3  are  worthy  of  due  obfervation.  ^^ 

Here  in  the  cafe  ofLUtUton^  when  the  exemtor^.make  the^ten^ 
der«  and  the  &ofie#t  refofeth,  albeit  the  hehe  be  a  third  p«^n, 
'  vet  is  he  iio  Ibanger,  but  he  and  the  executort  idfo  are  pfiirfta  in 
Jaw.  .         n  f^ 


"*  -*■  V.    -L 


(Poft.a09.h.)        **  Ltftrfm  Miefutor,  4^.*    This  is  to  beennderftood  con- 

cerantt  goads  and  cltetteb  either  in  poff^^a  4Kr  in. ai6tiop» 'fnd  the 

"  W3rtMiibr*diHb  aapra  aai>aliyw»<ai»uahaupMfaft^af  ifcftieftator, 

than  the  heiie  do|)i  jhe  peifaa  nf  the  anoeAor.    for  if  a  man 

M  bindeth 


Lib.  S.  upoQ  Condition.  S^.  338, 339^ 

biacleth  bimfel&t  i^^  ex^tttort  iir»  hottiid  tbouoh  tb^.  bee  not  V^^v?-  ^^-i 
9aiiied«  but  fo-it  i&jft^t  ci'tbe  beire  :  fcitheTmorp,  here  tbe  admini-  ^ 

A'^a^xs^^iiid  thi&  Qrdimizy  alfo  are  impljed,  t^  beibre  b4tli  beu)e 


SeQ.  338. 

Tf^Tnotaygue  en  touts  cafes  decon^  A^^  note,  that  in  all  caffes  of 

'^-  idtion  de  fk/ymetit  de  certti^im  "^  condition  for  payment  pf  a  cer* 

JUm/jse  en  groj^e  toiichant  terres  on  taine  fumme    in    groffe  touching 

itnemmtSyfi  toyaU tender Jbit  unfoits  larids  or  tenement^  if  lawfuJl  tender 

rejujiy  ceiuy  que  duijjott  tender  le  be  once  refufed,  he  which  ought  tp 

money  efi  dt  ceo  ajfouth,  et  pleinment  tender  the  money  iis  oi  this  quit,  and 

difthargt  pur  touts  temps  apres.  fully  difcharged  fo]r  ^ver  afterward^i.* 

.*T*HIS  18  to  be  underftood,  that  he  that  ought  ^o  tender  the.  Vja^Sea, 
money  i»  of  this  difcharged  fur  ever  to  make  any  other  ten-  fe^^oenu 
j-h^t  ifit  were  a  dutie  before,  though  the  feoffor  enter  by  force 


r^       ^^vof  The  condition,  yet  the  debt  o>  dutie  nejnayneth.    As  if  A, 
V^^9'  ^^'i^horwveih  a  hundred  pound  of  B.  and  after  mortgageth  (9  Rep. 79.  t.) 
land  to.,  .^*  upon  condition  for  payment  thereof;  if  4.  tender  th« 
^jmofH^yto  B-  iud  he  refufeth  it,  A.  may  enter  into  the  land,  and  tbt 
Lind.  is  freed  tor  ever  of  the  condition^  but  yet  the  debt  reihaineth, 
maj^  may  oe  recovered  by  aftion  of  debt.     But  if  ^,  withbut  any  ^  - 

kkMse,  de  jt,  or  dutie  precedmj}  infepffe  £.  of  land  ttpon  condition  for 
4ke;pciy,ipent.  of  a  huudred  pounds  to  J3. 4n  nature  Of  a  gratuitie  0^ 
£i|t ;  m  that  cale  if  he  tender  the  hundred  pound  to  hinl  according 
|o  tbe  c/anditiQii,  and  he  refufetb  it,  B.  hath  no  rem^di^  thercffo^e  ;  '    ^ 
^q4  fe  is  our  anthoi'  ift  Uu>  and  ^s  otb^r  cafe^  of  V^  natuxe  tp  b»      ' 


Seft.  33$. 


.s 


tt*t1^ K  J  le  fepfee  en  moHgage  A  ISO,  if  tl(^ft«fl&e1n  morgage 

-^   itepapt  k  jour  dif  paymerit  qu^  "^^  before    tlie  day  of<  fii^ttreht 

JerroitfaiJt  ^juytfac^Jesexecut(yt,s  et  which  (hpuld  be  mi^cfipi  Jo  him,  makes 

ei  fim  heire  enter  en  ie  terre  his  executors  iin4  <}i^,  anc{  his  heire 


^€ameiidevoitii^*  iljembleencejicas  entreth^  into  the;  jfknd  as  he  ought 

mse  ie  feoffor  doit  payer  le  motiey  <z/  ^c^  it  fceipistb  in  this  gale  that  tbe 

J^tfr  a^iye  ai  erecutors,  et  nemy  af  ieofiovr-pu^  to  nay  the, money  at 

keire  (efeoffeey  pur  ceo  que  le  money  al  tbe  day  appoiyatea  to  the  executors, 

tonunencenient  trenchajl  al  feoffee  en  and  not  lo-tbe  Jneire  of  the  feoffee^ 

tmner  come  un  dutie.  etferra  entet^  becaofe  thennoneyiat  the  beginnings 

d^  q  'fe  te/iatefuitjait  pur  caufe  de  trenched  to  the  feoftee  in  m  an  ner  a$ 

le  prompter  de  (e  money  per  hfeoffee^  a  dntie>  and  fhall  be  intended  that 

^ssjfw;  cqufc  ^autqdutie^  etpur  ceo  the  efiate  was  made  by  reafon  of  the 

,h  payment  ne  ferra  fait  at  heire,  lenditig  of  the  money  by  the  feoffee, 

^xmne  il  fernt^ie%  mes  ie$  pdrols  del  or  for  tome  other  dutie ;  and  there- 

4u»ditum  poyent  efire  Hels,  que  le  fore  the  payment  ijhall  not  be  made 

faymmt  ferrafait  ul  hfire.  ymefi  to  the  hwe,  ad  it  ie^metb,  but  the 

.     .       .     .  5v  .  .    ,  words 

#1}- rSce  HotA  ief  J]-'  tmfsifiwSitrititUf^Ufafmtntferr^fmit 


t* 


C4 


Lib.  5.      CajJ.  5.  Of  Eftates  Se^.^  3.S<?. 

le conditionfidt,  queji  k' feoffor paya    wdrds  of  the  condition  may  be  fbeK, 

dl  feoffee,  ou  afes  heires,  tielfnmme    as  the  payment  (hall  be  made  to  the 

a  tiefi  jour,  Sfc.  la  apres  la  mart  le    beire.  As  if  the  condition  were,  that 

feoffee  ^ii  moru/i  devant  lejour  limit,    if  the  feoffor  pay  to  the  feoffee  or  t6 

♦  It  payment  doit  ejkrefait  at  heir  al    his  heires  fuc  h'  a  fumrae  at  fnch  a 

jour  ajfejjky  Sfc.  day,  &c.  there  after  the  death  of  the 

feuffeej  if. heidietH  before  the  dat  limited j  die  payment  pught  to  be  made 

.f9  the  beire  at  the  day  appointed,  8cc. 

•rt^'1/oft^^*  "  P^I^/i-^  tiel  fimme  a  tUl  jour,  ^c."    Here  iii  implyf<i: 
G^'hu's  cafe  ^^^  ^**  payment  ought  to  bee  reall,  and  not  in  ftiew  or 

«19  H.6  54.        appearance.     For  if  it  be  ajpreed  bietweene  the  feoffor  and  the  ex- 
'so £.3.  Ac.       ecutors  of  the  feoffee  that  the  leofibr  (hill  piy  to   the  execif- 
"couVit  Pi:ro.   '    torfe  but  part  of  the  inoney,  and  that   yet  in   appearance    life 
(5  Bcp.  lir.)      vholc  fumme  (hall .  be  paid,  ^nd  that  the  relidue  (hsW  bee  repaid, 

and  accordingly  at  the  day  and  plac^  the  whole  lumme  is  piid,  und 

after  the  reiidue  is  repaid,  tbip  is  no  peiformancc  of  the  condition, 

for  the  ftate  ihall  not  be  divelkd  out  of  the  heire,  whirh  is  a  third 

(5Kep.  96.)       perfon,  without  a  true  and,  effecluali  piymcnt,  and  not  by  a  fhadovr 

or  cdour, of.  payment,  and  the  agreement  precedent  doth  guide  the   ' 
pajrmtAt  fiibfequeht. 
(Ant.  S09^  •.  ^^^  ^y  ^^^  Sedbion  alfo  it  appearetbi  that  the  executors  do  mete 

9  Rep.  39.)        reprefent  the  perfon  of  the  teftator,  then  thie  heire  doth  to  the  aun- 

ccftor ;  for  though  the  executor  be  not  nami»d,  yet  the  law  r  '  ''  -i 
appoints  him  to  receive  the  money,  but  fo  dolh  not  the  law  L  *-'•  &•  J 
appoint  the  heire  to  deceive  the  money  unlelTn  he  be  named. 

.    "  Doit  efire  fait  al  heire  al  jovr  ajhje,  SrC."    And  here  it  al*b 

appe'aireth,  'that  if  the  condition  tipon  the  morgage  Ite  to  pay  to 

the  morgagee  or  his  heires  the  money,  &c.  and  before  the  day  6f 

"*  •    payment  the  morgageedieth,   the  feofibr  cannot  pay  Ae  money  to 

Vid.Hh.5.  fo  ^.  ^^®  executors  of  the  miJrgagee  :'  for  lAttleton  laith  that  in  this  cafe 

Gopdal<>*s  c^re.  the  payment  ought  to  be  in«ide  to  the  heire.  Etin  hoc  cafa  drjigna- 

DlerSjEHi.  181.  tio  UTiius  ferfon(B  eft  exdujio  alterttoi,  et  exprejjum  facit  cejare  td^- 

44  E.  3. 1.  b.      tim,;  and  the  law  (hall  never  feeke  out  a  perfon,  when  the  partios 

(Ant.  47.  a.)       themfel ves have  appointed  one.     But  if  the  cdnditibfl  be  to  pay  tBe 

moiley  \6  the  feoffee  his  heires  or  executors, .  then  the  feofibr  hath 
r«]  It  E.  8.       eleftion  t6  pay  it  either  [w]  to  the  heire  or  executors. 
ConditioQ  &  &        If  a  man  ntalte  a  feoffment  in  fee  upon  condition  that  the  feoffee 
?a  Re    73  ^       ^^^  ^^y  '^  the  fcofjbr  his  heires  or  aJBgn6s  20  pound  at  fuch  a  day,  ' 
^       ^*     '^       and  before  the  dxiy  the<  feofibr  make  his  executors  and  dieth,  the 

feoffee  may  pay  the  fame  either  to  the  heire  or  to  the  executors,  fpr 
they  are  his  aflignes  in -lawL  to  this  inlent.  But  if  a  man  make  a  feoff- 
ment in  fee  upon  condition  that  if  the  feojfor  pay  to  the  feoffee  his 
heires  or  afTignes  20  pound  before  fuch  a  feiil,  and  before  the  feaYl 
the  feoffee  maketh  his  executors  and  dyeth,  the  feoffor  ought  to  pdy 
the  money  to  the  heire,  and  not  to  th^  executors,  for  the  executof  s 
in  this  cafe  are  no  aflignees  in  law ;  and  thi^  reafon  of  this  diverfitie    . 
is  this>  for  that  in'  the  firfl  cafe  the  Idw  muft  of  neceflitie  finde  out  af- 
(%  Koll.  Abr.       fignes,  becaufe  there  cannot  be  ^iny  aifignes  in  deed,  for  the  feoffor 
421,)  '      *      hath  but  a  bare  condition  and  noeilate  in  the  land  which  he  can  qp^ 
'Agne  over.     But  in  the  other  cafe  the  feoffee  hath  aneflate  in  the 
(Hob.  9.)  l^'^d  which  he  may  aiGgne  over ;  and  where  there  may  be^  af- 

...  .*     .  firiiees 

*  dMfMti  added  in  h,  and  M.  and  Rob. 


Uh.  3: 


upon  Condition. 


Sefl:,  340. 


fignees  in  deed,  tbe  law  ihall  never  f^eke  out  or  appoint  any  aflignes  . 
in  law.     And  albeit  the  feoffee  made  ono  aflignment  of  the  eftate,  ^'^  ^^'  '•  ^• 
.yet  the  executors  cannot  be  alBgnees,  becauie  affignes  were,  onely  m^^Jq 
intended  by  tbe  condition  to  be  afliguees  of  the  ellate ;  and  fo  was 
it  refolved  (*)  Mkh.  23  4-  24  £/«.  by  the  two  chiete  juflices  in  ^)^'^''^^'  ^■ 
the  couit  of  wards  betweene  Randall  and  Browne,  which  I  obfcrved.  Wardorom  inter 

But  if  the  condition  be  to  pay  the  money  to  the  feoffee  his  heires  Kandal  & 
or  affignes,  and  the  feoffee  make  a  feoffment  over,  it  is  in  the  Browne.  Vid. 
'election  of  the  feoffor  to  pay  the  money  to  the  firft  iL^offee  or  to  the  **^^***  ^**'  ^®^* 
•fecond  feoffee;  dndfoif  tbe  firA  feoffee  dyeth,  the  feoffor  mayei-  ^*.n'»Taf«ie6^ 
•thcr  p^y  the  money  to  the  heirc  of  the  firft  feoffee  or  to  the  fecond  i^es.  Vid. Good-. 
feoffee,  for  the  law  will  not  enforce  the  feoffor  to  take  knowledge  ale's  cafe  Kb.  5. 
of  the  fecond  feoffment,  nor  of  the  validity  thereof,  whether  the  <o-96,97. 
•ilune  be  effeAuall  or  not,  but  at  his  picture,  aod  thefirft  feoiee  and  ^  ^^'  ^^'  *' 
.  has  heir^s  are  expreily  named  in  the  condition  (1).  ubi^fupw!"  * 

(Mo.  243. -Ant.  008.  a.) 


Sea. 
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J^TEMy  ffur  Hel  cafe  de  feoff-' 
ment  en  mortgas^e,  ^uefiion  ad  ejie 
'demaunde  eii  quel  liai  le  feoffour  eft 
tenas  J  de  tender  les  denier  s  a  le  feoffee 
at  jour  qffejj'e',  S^c.^  Et  dfcuns  out  dit^ 
que  fur  la  terre  i(fint  §  tenu^  en  mof" 
gage,  pur  ceo  que  Ic  condition  hji  de- 
pendant  far  le  terre,  Et  ont  dit  jj  que 
fi  le  feoffor foit\fur  le  terre  lit  preji  la 
paler  le  moncif  al feoffee  a  le  Jouraf- 
Jeffe,  et  le  feoffee  adonque  nefoitpas 
ia^^  adonque  le  feoffor  eft  djfouth  et 
cttufe  de  paffment  de  lemony,  par 
ce3  *que  hul  default  ejien  luy.   Met  il 
fe/nb/e  a  afvum  que  fa  ley  eji  contrary , 
el  que  default  eli  en  luy  ;  car  U  jsji 
tenui  de  querer  lefeoffeesUlfoit  adon- 
que en  **  afcun  qiuter  lieu  dehu  le 
roialme  de  Engleterre.  CQmeJihome 
foil  oblige  en  un  obligation  de  20  /f. 
fur  conmion  endorcefur  mefme  Cob-' 
ligation,  "que  iilpaya  a  celuy  a  que 
Fobligation  efi  fait  a  tieljour  10  li^ 
•ff  adonque  f obligation  de  20  li.ner^ 
dra  fa  force,  etferra  tenusperjiul;  en 
cefl  casilcovient  a  celuy  que fifi  obli- 
gation 

(1)  [SccNot^ioS.] 
fJitt'^eH  L.  and  M.  and  Roh. 
J  ifr— tf,  L.  and  M.  and  Roh. 
4  tiJius  not  in  h,  and  M.         ■    ■; 
I  pii  notin  L.  and  M  but  in  Roh. 


A  LSO,  upon  fuch  cafe  of  feoff- 
•^  ment  in  morgage,  a  queftion 
hath  been  demanded  in  wJiat  place 
the  feoffor  is  bound  to  tender  the 
money  to  the  feoffee  at  tbe  day  ap- 
pointed, &c.  And  fome  have  fa^d, 
upon  the  land  fo  bolden  in  morgage, 
becaufe  the  condition  is  dependine 
upon  the  land.  And  they  have  lain 
that  if  the  feoffor  be  upon  the  land 
there  ready  to  pay  the  money  to  the 
feoffee  at  the  day  fet,  and  ihe  feoffee 
bee  not  then  there^  then  the  feoffor 
is  quit  and  Sxcufed  of  the  payment 
of  the  money,  for- that  no  default  is 
in  him.  But  .it  feemeth  to  fome  that 
the  law  is  coptrafy^  and  that  default 
is  in  him;  for  he  is  bound  u>  feeke 
the  feoffee  if  hee  bee  then  in  any 
other  place,  with  in  the  realm  of  Eng- 
land. As  if  a  u)an,be  bound  in  an 
obligation  of  20 pound  upon.condi- 
tion  endorfed  upon  the  fame  obliga^ 
tion,  that  if  he  pay  to  him  to  whoih 
the  obligation  is  made  at  fuch  a  day 
10  pound,  then  the  obligation  of  20 

pound 
-        .  .  .     .       •     ,   « 

4a  fur  le  terre  la,  not  in  L.  and  M.  nor 
Roh. 

4-  que  added  in  L.  and  M.  and  Roh. 
,    **  apsuttr^uM,  I^.  and  M.  and  Roh.    . 

if  que  added  in  L.  and  M.  and  Roh« ' 
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gaiion  it  querer  cetuya  que  PobUgq^  pound  ihall  lofe  his  force,  and  bee 

tkmeftfaU^iilJoit aeimEngleterr€y  nolden  for  nothing;  in  this  cafe  it 

€t  al  jour  ttffiffe  de  iendre  a  iay  les  behoovetb  him  that  made  the  ob)i«. 

diti  10  Ik  auierment  it  forfeficra  la  gation  to  fcek  him  to  whom  the  obli*  • 

Jumffude^oli.comprifeaeins  fohliga*  gation  is  made  if  he  be  in  England, 

ffoii,||4rc.  Etiffinfilfemble  en  tauter  and  at  theday  iet  to  tender  untohim 

cat,  3rc»    ^t  coment  que  qfunsont  the  faid  lopoundyOtherwife  heihall 

dit,  que  le  condition  ejt  depef^dant  fur  forfeit  the  lumme  of  20  pound  com- 

l^  terre,  uncort  ceo  ne  prove  que  le  prifed  within  the  obtigation,  &c* 

JiaJamdelecoiHiitiond*efireperf'ormef  And  fo  it  feemeth  in  the  other  caie, 

coment  ejlrefaitfurla  terre,  Sfc  nieni  &c.   And  albeit  that  fome  have  laid 

plui  que  Ji  le  condition  fuit  que  le  thutUie  condition  is  depending  upon 

feoffor ferra  a  tieljourfSfc.  un  ejpecial  the  land,  yet  this  proves  not  that  the 

corporallfervice  alfeoffee^  nient  nof  making  of  the  condition  to  bee  per- 

mant  le  lieu  ou  tiel  corporaljervtce  formed,  oaght  to  be  made  upon  the 

ferrafait.   En  tiel  cos  le  feoffor  doit  land,  &c.  no  more  then  if  the  condi- 

faiie  tiel  corporal  Jh-vice  al  jour  li-  tion  were  that  the  feoffor  at  fuch  a 

mitte  al  feoffee^  en^uecunque  lieu  d*  day  (hall  do  Ibme  (peciall  corporall 

Engleterre  que  le  feoffee  eily%^il voile  fervice  to  the  feoffee,  not  namiag 

aver  advantage  de  le  condition^  i^c.  the  place  v\  here  fuch  corporall  fer- 

Iffint  ilfembie  en  Pauier  cas,    Et  il  vice  Iliali  be  done.     In  this  cafe  the 

Jembkaeuxqueilferroiipluisproper-  feoffor  ought  to  do  fuch  corporall 

ment  dit^  que  fejiateJe  laterreefi  fervice  at  the  day  limited  to  the 

dependant  jur  la  condition^  *  que  f  feoffee,  in  what  place  Ibever  of  £ng* 

0  dire  que  le  condition  efi  dependant  land  that  the  feoffee  bee,  if  be  w  ill 

fur  la  terre,  Sfc.    Sed  quaere,  &c.  have  advantageof  the  condition.  Sec. 

So  it  feemeth  in  the  other  cafe. 
Ahd  it  feemes  to  t{iem  that  it  ihall  bee  more  properly  (aid,  that  the  efiate 
of  the  land  is  depending  upon  the  condition,  then  to  fay  that  ihe  coa*> 
ditioQ  is  depending  upon  the  land,  Sao'.    Sed  quare^  S^c. 

a  JTEMyfur  tiel  cafe  deferment  en  morgagCy  qvefiion  ad  ^e  de» 
^  mandjCy  dfc"    Here  and  in  other  places,  that  1  may  fay  once 

\9)  Vid.  ScSu  for  ail,  where  Littleton  maketh  a  doubt,  and  fetteth  dowo  feverall 

170.  SOf .  375.  opinions  and  the  realoni,  he  ever  fetteth  downe  (')  the  better  opi* 

14'' f  1^*4*62  ^^^  ^^  ^^®  O^n^  laft,  andfo  he  doth  here.    [»]  For  at  this  day 

17  Aff.  p!  2!  ^^*^  doubt  is  fettled,  having  beene  oftentimes  relblved,  that  po  |  ^    t  -1 

17  E.  3.  i.  feeing  the  money  is  a  fumme  in  grofle,  and  coilaterall Jo  the  l*    ^*  "'J 

31  H.  7  Keyl-  title  of  the  land,  that  the  feoffor  muft  tender  the  money  to  the  per- 

waj74.  I6£lts.  f^^  Qf  ^^  feoffee  according  to  the  later  opinion,  and  it  is  not  iufficient 

^yiinBoi  ^  ^^^  ^^^  ^  tender  it  upon  the  land  ;  otherwifc  it  is  of  a  rent  that 

yoiigh*t*cafe.*  iffueth  out  of  the  land.  But  if  the  condition  of  a  bond  or  feoSmtni  be 

f  1  e.  4.  6.  todeliver  twenty  quarters  of  wheat,  or  twenty  load  of  timber,  or  fuch 

(5  Kep.  05.  like,  the  obligor  or  feoffor  is  not  bound  to  cafty  the  iam^  aboat 

sc'^^'fisaS  .andfeekcthe  feoffee,  but  the  obligor  or  feoffor  before  the  day 

16  E  ^«  muft  goe  to  the  feoffee,  and  know  where  ha  will  appoint  to  receive 

19  fif.  ^  iU  &&d  there  it  nuift  bee  delivered.    And  fo  note  a  diveifitie  be- 

Pct.  17a.  tweene  money  and  things  ponderous,  or  of  great  waight.     If  Che 

(Aat.  906.  b.  condition  of  a  bond  or  feoffment  be  to  make  a  feoffment,  there  it 

a  »i?  413  y  *®  fufficient  [b]  for  him  to  tender  it  upon  the  land,  hecaufe  the 

(Ant.  208.)  ftate  muft  paffe  by  hverie. 
[hj9JL4  3.  ^Detm 

I  ar^ .  not  in  |««  ind  M.  «Milin  Roh.  •  9fc,  added  L.  sad  M.  and  Roh. 

t  ^  4  «Mi,  addsdi..  and  M.  and  Rob. 
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«'  Deim  k  roMn  tP&igkttrre  (i)."  ^or  it  he  Im  out  of  the 
realme  of  EmgUmd  hee  is  not  bound  to  feeke  bim«  or  to  goe  out  of 
the  realme  un^o  him.  And  lor  that  the  leuffee  is  the  caufe  that 
the  feoffor  cannot  lender  the  money »  the  feoffor  (hall  enter  into  the 
land  as  if  he  had  duly  tendered  it  according  to  the  condition. 

**  Un  efpeciall  corporallfcmce  al  feoffee."    This  is  a  iiverfitybe- 
tweeoe  a  rent  iffumg  out  of  land,  and  a  corporall  fervice  iffuing  out 
hii    n  l^f  *^"^<^»  for  it  fufficeth  (as  hath  beene  faid)  that  the  rent 
I       .  ^-Jijee  tendered  upon  the  land,  (i)  out  of  which  it  tfRieth.  But  ji  E.  3to. 
homage  or  any  other  fpecial  corporal  fervice  muft  be  done  to  the  per-  CO  H-  <l.  Si. 
fon  of  the  lord,  and  the  tenant  ought  by  the  law  of  conveniency  to  97  E.  3.  34. 
iteke  him  to  ivhom  the  fervice  is  to  bee  done  in  ai^  place  within  ^  p  4  ^' 
England.  .  «iE.'4/ir. 

fO  £.  Avowrie  llS.  45  E.  3.  9>  46  £.  3.  Burre  f  16.  Mich.  €«  &  SS  Elis.  in  Banke 
le  Roy,  which  I  inyfclfe  heard  and  obCerted.  19  £Iiz.  pier  354.  Lib.  8.  fol.  93.  in  France's  cafi^ 
(Cro.  Jac.  9) 

If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
life  at  a  place  certaine,  the  obligor  cannot  tender  the  money  at  the 
pl<ice  when  he  will,  for  then  the  obligee  ftiould  bee  bound  to  per- 
petuall  attendance,  and  therefore  the  obligor  in  refpe^  of  the  in- 
' certainty  of  the  time  muff  give  the  obligee  notice  that  on  fuch  a 
day  at  the  place  limited,  he  wil  pay  the  money,  and  then  the  ^i  |{o]].  ,/^hr. 
obligee  muff  attend  there  to  receive  it :  for  if  the  obligor  theh  and  453.  Aar.  tif. 
there  tender  the  money,  he  fhall  fave  the  penaltie  of  the^bond  for  S^O-) 
ev«r. 

•    The  fame  law  it  is  if  a  man  make  a  feoffment  in  fee  npoir  condi-  IS  SKc  Djer 
^DB,  if  tbe  feoffor  at  any  time  during  his  life  pay  to  the  feoffee  ^^ 
twenty  pound  at  fuch  a  place  certaine,  that  then,  &c.     In  this  cafe  /^  ^^^  ^^ 
the  feoffor  muff'  give  notice  to  the  feoffee  when  he  will  pay  it,  for  3  Eep.  6^) 
withput  fuph  notice  as  is  aforefaid,  the  tender  will  not  be  fufficient. 
Butlzi  both  thefe  cafes  if  at  any  time  the  obligor  or  feoffor  meete  ^?^^\«* 
the  obligee  or  feoffee  at  the  place,  he  may  tender  the  money.  t  Cro  910* 

If  A,  be  bound  to  J3.  with  condition  that  C.  ffiall  enfeoffe  D.  on  '   *     '* 

fuch  a  day,  C.  muff  give  notice  to  D.  thereof,  suid  requed  him  to  Xbr^S.* 
be  on  the  land  at  the  day  to  receive  the  feoffment,  and  in  that  cafe  ^  q^,.  9.) 
he  is  bound  to  feeke  JD.  and  to  give  him  notice. 

^  De  tender^  or  tendre^  is  a  word  common  both  to  the  Engliflt  (fi£,<4a.Jk4.) 
anil  French^  in  Latme  offerre  ;  and  in  that  fenfe,  and  with  that 
LaCjfn  word  it  is  alwayes  ufed  in  the  common  law.-    Fide  Sed. 
514,  tbe  tender  of  the  halfe  marke.    And  before>  Sed.  333,  334, 

337- 

[211.  b.]  Sea.  341. 

WfESfifee^neta  enfeefoitfait,  T^UT  if  a  feoffinem  ra  fee  hoe 

**%  isefervani  al  feoffor  tm  amnud  ^-^  made,  leferviDg  to  the  feofior  a 

rcnfy  ei'mrdefauk  de  fMtymevit  anri"  jfrely  rent,  and  f^  de^lt  of  pay-* 

'  enipie^  kc^  en  ctfi  cafe  il  ne  befbigne  *■  ment  a  re-entrie,  &c.  in  this  caie  the 

'  'ie  tenant  a  tender  I^terU,  quanta  ii^  tenant  needeth  not  to  tender  tha 

■    artf^fjfotfyuefw' le  terrl:]  pur  ceo  ^e  rent^whetiitisbehiiidybuttiponthe 

^  Uep^itntiffkaM'h&r^laierre^iurY  land,  becau^  this  is  a  rent  iffuing  put 

-^    ^  e^  '  of 

(s  )  [See  Note  xogf.]  •  a  added  L.  and  M.  and  Rob. 

^^aia.i*:]    •  .t^M4d«djAf»4M.JMiiaph^  f 

'    ;.  t:(i).[aieKot[t]tOv] 
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eA  rent  fe-ke.    Car  fi  ie  feojforfoii 
jeifit  it  a  foits  de  c^/t  rehi,  et  ptus  ii 
vieatjhr  la  lerre^  ^r.  et  le  rent  luy 
joit  deMCy  iipoeC  aver  ajj  fe  de  iSovol 
DilleiiiiJ.     Car  tOihent  que  ii  poet 
end  er  per  caufe  de  le  coiiaition  en^ 
Jreintf  6ic.  un  ore  U  pyet  ej^ier  icili- 
cei,  de  relin^fjijher  Jon   entrie,   ou 
d'aver  un  aj/Je,  6fc.    ht  ijitnc  e/i  ^i- 
verjiti'ej  quant  at  tender  de  le  lent  que 
eJiiiiuaHt  ho/a  de  la  ierre,  et  del  ten- 
der d*auter  J  uai/ne  en  groJley  que  ne 
pajjc  ijjuant  hors  d'ajcun  terre. 


oF  the  land,  which  is  a  rent  (ecke. 
For  if  the  feoffor  bee  ieiled  once  of 
this  rent, and  after  hee  com meth upon 
the  land,  &x:.  and  the  rent  is  denied 
him,  he  may  have  an  aiiife  of  "Novel 
Diffeijin.  For  albeit  he  may  epter  by 
realon  or  tbe  condiaun  biroken,  8ce. 
yet  hei*  may  cnoofe  either  to  reiiii- 
Gui(h  his  entrici  or  to  have  an  aiiife, 
occ.  And  lb  ti  lere  is  a  di verfit  ie,  as  to 
the  tender  of  a  rent  which  is  iifuing 
out  of  the  land,  and  of  the  tender  of 
another  fufnme  in  groU'e,  which  is 
not  iifliing  out  of  any  land. 

XJERE  the  diverfitie  appearetb  betweene  a  fumme  in  groiTe, 
and  a  rent  iflumg  out  ot  the  land,  as  h.iih  oeene  toliched  before. 
»  '  • 

"  Uncore  t/  poet  ^/iier,  fcilicet,  de  relinqui/hcr /on  entry ^  ou  de 
acer  un  affife.** 

Here  It  appeaieth,  that  if  the  condition  be  broken  for  non  pay* 
meat  of  the  rent,  yet  if  the  feoffor  brin^eth  an  :tfliie  for  the  rent 
due  at  that  time,  he  (hal  never  enter  for  tbe  condition  bnoken^ 
becdufe  he  <illiiiueth  the  rent  to  have  a  continuance,  and  thereb/ 
Wdyveth  tbe  condition.  And  16  it  is  if  the  rent  bdd  bad  a  clau& 
of  diflrefle  annexed  unto  it,  if  the  feoffor  hud  deilrained  for  the 
rent,  for  non  p^iyment  whereof  tbe  condition  was  broken,  he  fhould 
never  enter  for  tbe  condition  broken,  but  be  may  receive  that  rent 
and  acquite  tbe  fame,  and  yet  enter  for  th(  condition  broken.  But 
47a.  Poft.  ;$73.a.  if  he  accept  a  rent  due  at  a  day  after,  bee  fhall  not  enter  for  the 
Koy.  7.)  condition  broken,  becaufe  he  thereby  affirmeth  the  leafe  to  have  a 

continuance  (i). 


(Ant.  145.  a.) 
14  E.  3.  E'ltre 
congeab  e  45* 
14  .\fr.  11. 
45  AC  5/ 
6  H.  7.  3. 
17  E.  3.  73. 
Pl.  Coqu  133. 
ft  H.  6.  57. 
(S  Rep.  64,  65.) 
(1  R«ilJ.  Abr. 


(I  Roll.  Abr.  445,  446.) 
(2  Cro.  IS,  14.) 


Se^.  342. 


'JP  r  pur  ceo  il'ferfa  Mrie  etfure 
■^  chafe  pur  cdutf  que  voetjaire  tiel 
feoffmeut  en  mortgage,  de  mitter  un 
ejpecial  lieu  lou  les  deniers  feront 
payesj  et  le  pluis  efpeciall  que  eji  mis^ 
le  nie/ior  ejt  pur  le  feoffor.  Sicome 
A.  infeoffe  B.  a  aver  a  luy  et  afes 
heiree,  Jwr  tiel  condition,  que  ft  A. 
paya  a  jB.  en  U  Fea/i  de  Haini  Mi- 
chael JJJrchangeU  procheine  a  re- 
ner^  en  efglife  cathcdrail  de^Faules  en 
Londres^  aeins  quater  heuree  pro^ 
cheine  decant  le  heuTe.de  fioone  de 
mefine  le  Feaji,  a  leRood  loft  de*  ie 

Rood 


,  A  N  D  therefore  it  wil  be  a  g6od 
•^  and  furc  thing  for  him  that  will 
make  fuch  feoflinent  in  morgage,  to 
appoint  an  efpecial  place  (2)  \\  here 
the  money  (hall  be  payd,  and  the 
more  fpeciall  that  it  bee  put,  the 
beti'er  it  is  for  the  feoffor,  p  ^ 

As  if  ^.infeoffe  B.t6  haveL*^'^.  a.J 

to  him  and  to  his  heires,  upon  fuch 
condition,  that  if  A,  pay  to  jB.  on 
the  Feaft  of  Saitit  M,ichael  the  Arch- 
An^ell  next  comming,  in  the  cath'e- 
drari<;:hur€h  of  St.  Pauls  in  London, 
widtin  foure  houres  next  before  the 

hour 


(i)f  See  Note  i»i,J 
(i)  [See  Note  iii.} 


*  Ii  Rmddi  U,  not  in  L.  and  M.  nor  Rob* 


Lib.  3^ 


upon  Condition. 


Se6t  3431 


,Roodde  ie  North  dobre  deins  mrfme  hour  ctf:nd6no  of  the  fame  F^aft,  at 

It  ef^Iif^i  Qu  Jetombe  de  S:  ErkeU'*  the  RoocI  Ibfi  of  the  Kol>d  pf  the 

f^a/Jy  ou  di  kuifdetielrhappe{/,OHa  North doorewithintiielaine  church, 

tulpijkry  deins  mej/ne  I'cJ^fife,'  que  or  at  the  torn  be  of  Saint  Erkenvvald, 
iuTonque^fnefi  Jiji  al^iiivantddA,' et  a 


J'es  heire^  d'entrer^  ^r.  en  (iei  cafe 'it 
ne  bejbigne  de  quercr  Ic feqfec  en  aw- 
ter  lieu,  lie  d'cjtre  en  outer  Ueu,fofJ^ 
que  en  le  iieu  comprife  en  rendentuje, 
ne  d'eftre  la  p/uis  ionge  tempstfdele 
temps  fperijie  en  mefme  I'endeniure, 
pur  iendar  ou^paj/er.  le.m(fn^,a  le 
feoffeey  6^c,    '        '  ^  ^ 


or  at  the  doi-re  of  ludi  a  chappell, 
or  atluch  a  piilai*,  Uithiri  the  lame 
church,  that  then  it  flial  be  lawfull 
to  the  aforefaid  A.  and  his  heires  to 
entec,  &c.  in.  this  cafe  he  needeth 
not  to  ieek  the  feoffee  in  an  other 
place,  nor  to  bee  in  any  oi her  place, 
but  in^he  pjaae  coinprifed  -uv-ibe 
indenture,  nor  to  bre  it)ere  longer 


than  tb'e  time  fpecified  ill  the  fajne*  indbuture,  toteudef  or  pay; the 


money  to  the  feoffee,  &c. 

. .  '       ■''11^,1 

■  s 

4  ' 

IT  ERE  is  good  counfell  and  arivice  given,  to  fet  doWne  in 
convey  uJires  every  thing  In  rctvunfieand  pLirtWuliritle,  for 
certaintie  is  tte  mother  ot' quietneCe  and  repofe,  and'ftict^rtaintib 
the  caufe  of  vjriin.^e  and  contentions;  and  tor  obt»:in^rg  cl'  th^ 
ene,  and  avoy^ing  of  the  other,  the  beft  me>inreis,  in-iin  afiur- 
luiceSf  to  take  coanfell  of  learned .  and  well-exp^iefi^dd  men,  and 
pot  to.truft*oiiely  without  advtre  to  a  prece«lekit.  Fur  as  the  rule 
19  coac^^n^iog^^c  ft^i^c  ^^  ^  m.Vs'  bodib,  Nullum  m€dsciWf'^tu'?n  rft 
idem  omnibus^  fo  ^]t}^e  (late  and  airqrance  of  a  man's  land,  Nullum 
exemplufn  i^  idem  oinnibus, 

•      ■  r  •  • 

"  At  twnhe  de  Samt  ErkenuoalfU  Src.^  This  Erkcnioald  was  a 
youngtjr  (bnne  6^  A'nnay  king  orthe  E'tjl  Saxons^  and  w^  firft  ab* 
bot  (S(^hcr/ey  in  Surrey  which  he  had  founded^  and  uUer  h»ihop  6t 
London,  a  hgly  and  devout  mm,  and  lieth  buaed  in  the  fouth  ifle, 
aboTe  the  quire  in  Saint  VauV^  church,  where  the  tombe  yet  re- 
hiaineih,,  x\\i\X  Littleton  fpe  xketh  of  m  this  place :  he  flourilhed 
about  the  yeaie  of  our  Lord  68o.  •'" 

The  refidue  of  this  S^dion  and  the  (c^-c.)  are  evident. 


'\ 


Sea.  343. 


TTEMy  en  tid  cofe,  lou  le  lieu 
T  ^de  payment  ejl  Itmittef  lefeojfee 
fi  tllX  oblige  de  receiver  le  payment 
en  not  cuter  lieuforftfue  en  mefmete 
Sen  ifhni  limit.  Mes  vnrore  fi  il  re? 
fceivftle  paifhtent  en  auV*r  lieu  ceo  ejl 
a'Jftshone^  etavxy  fort  pur  le  feasor 
jiromt  fe  rereit  uji  ejteen  thefme  le  lieu' 
ijfint  limit  J  Sfc.        , 


4*  dtpqjfmihtt  not  in  L.  and  M.  nor  Rob. 


ALSO,  in  fuch  cafe,  where  the 
"^  place  of  pay  mentis  limited,  thfe 
feoffee  is  not  bound  to  recei  v'e  .the' 
p«vment  in  any  other  place  but  iii 
the  fame  place  To  luiiitted.  But  yet 
if  he  doe  receive  the  payment  in 
another  plac*,  this  is  good  eno'j.i^h 
and  as  Ihong  (or  inc  feoffor  as  if  the 
receipt  bad,  beehe  in  tue  fame  £lacc 
foiJuated,.8cc,      .       t 

J  /fat  added  ii*  L.  and  M.  and  V  ch. 

.     :..  "HEREBY 


lib.  3.      Cftp.  5. 


Of  Eftates 


Se^.  344. 


IJ  EREBY  itappearetli  diBit  tbt  fhet  is  bvt  a  circomftance  ^ 
and  tbcrdnre  if  the  oUi|Siee  reoeiveth  it  at  any  other  place, 
it  is  {afficieot,  thoa^  he  be  aot  boand  to  recehre  it  at  any  other 
piaoe.    And  fo  it  is  if  the  mony  be  to  be  paid  on  fuch  ^  ro\4>   K  1 
i^yetif  themMiejrbeleadieda&draoeindatany  tiiae  L'^^^*  ^*J 
bofore  the  diy,  it  iswCcimr  (1). 


Sed.  344. 


TT£  iff  miiet  cafe  de  feoffment  cm 

mortgage,  fi  U  feoffor  vaya  at 

Jet^fee  uu  ckiva/,  ou  haaap  Jf  argent, 

m^wn  annel  d*or,  ou  outer  tiel  ckofe 

em  plein  fatisfa&ion  del  money,  et 

Fauter  ceo  receiv/i,  ceo  eft  qffets  bone, 

et  auxyfort  Jicome  it  ufi  receive  la 

fumnu  del  money,  comentque  le  chi- 

vol  ou  router  ckofe  nejuit  de  vin* 

iifmepart  del  value  de  jumme  de  le 

money,  pur  ceo  que  i* outer  avoit  ceo 

accept  enpleinefatisfaciionJ^ 


A  LS  u,  in  the  cafe  of  feoffment 
•^** in  moraage,  if  the  feoffor  payech 
to  the  feoTOe  a  horfe,  or  a  cup  of  ill* 
ver,  or  a  ring  of  gold,  or  any  fuch 
other  thing  in  fiil  fatisfa/6lion  of  die 
money,  and  the  other  receiveth  it^ 
this  is  good  enough,  and  as  ftrong 
as  if  hee  had  received  the  fumme  of 
money,  though  the  horfe  or  the  other 
thing  were  not  of  ihe  twentieth  part 
of  the  v^ue  of  the  fum  of  money*, 
becaufe  chat  the  other  hadfaoc^t* 
ed  it  in  fill  fatisfiiAioa. 


5  H.  r.  4.  b. 
9H.r.  J.6. 
11H.7.  tfd,2i. 

}9E.4.1.b. 
4r  £.  S.  94. 
SS  E.  4.  24. 

S7  H.  6.  96. 

Ii.9.  fo.ra. 

Vtytoe's  cafe. 

(1  Roll.  Rrfi. 

f96.) 

IS  H.  4.  9S. 


XJEREUPON  are  many  diverfities  worthy  ofobfervatioB. 

Firft,  there  ii  a  diverfitie,  when  the  condition  is  for  payment 
of  money ;  and  when  fof  the  deliverie  of  a  horfe,  a  robe,  a  ring, 
or  the  like :  for  where  it  is  for  payment  of  money,  there  if  the 
feoffee  or  obligee  accept  an  horfe,  &c.  in  fatisfai6Hon,  this  is  good  : 
but  if  the  condition  were  for  the  deliverie  of  a  hoiib,  ^r  robe,  there, 
albeit  the  obligee  or  feoffee  accept  money  or  any  other  thing  for 
the  l^i[ty^c.  it  is  no  performauce  of  the  condition.  The  like  law 
is,  if  the  cotiditipn  bee  to  acknowledge  a  recognisance  of  twentie 
poimds,  &c.  if  the  obligee  or  feoflfee  accept  twenty  pounds  in  fatia- 
^  ,  fadion  of  the  condition,  it  is  not  fufficieut  in  law,  *  but  notinth- 

nU  ru^ '  ^      ilanding  fuch  acceptance,  the  conditio^  is  broken.     And  fo  it  is  4^ 

all  other  collaterall  conditions,  though  the  obhgee  or  feoffee  him* 
felfe  accept  it. 

Secon(fly,  in  caie  when  the  ciHMiition  is  for  ps^ment  of  money, 
there  is  a  diverfide  when  the  money  is  to  be  payd  to  the  partie,  and 
when  to  an  efbanger ;  for  when  it  is  to  bee  payd  to  an  eftraAger, 
there  if  the  ftranger  accept  an  horfe  or  say  coUateiaH  thing  in  lb* 
tisfadion  of  the  money,  it  is  no  performance  of  the  condition,  be* 
caufe  the  condition  in  that  cafo  is  ihridHy  to  be  pesformed.  Bat 
if  the  condiUon  be,  that  a  {^ranger  ibal  pay  to  the  oibTiye  or  feof^ 
fee  a  fum  of  money,  there  the  obligee  or  feoflfee  may  receive  mi 
horfe,  drc.  iu  fadsiadion. 

Thinfly,  where  the  cohdidon  is  for  payment  of  twentie  pounds, 
the  obligor  or  feoflbr  cannot  at  the  time  appointed  pay  a  leffer 
fumme  in  fetisiaidion  of  the  "whole,  becanfe  it  is  appirant  that  a 

lefler 


«bi  Tupra. 
(AnL^tOr.) 

4R.7.4.Dy. 
35H.S.56. 
tr  H.  8. 1. 
(AAl.SOa.b.) 


Vh.S,to.tiT. 


Ci}L9KNotiii3.] 


;  tfi:.  added  in  L.  and  M.  sad  Roh. 


3. 


upon  Condition. 


Sea.  345. 


lefie¥  funune  of  motnty  cannot  be  a  fatisfaftion  of  a  greater.    But  26  U.  6.  dt. 
if  the  obligee  or  feoifee  doe  at  the  day  receive  part,  and  thereof  ^V*^'*     « 
make  an  acquitt«aice  under  his  feale.  iu  hill  fatisiadion  of  the  whole,  1 A '  t\^^^  % 
It  IS  futncieixtv  by  realon  the  deed  an>ounteth  to  an  acquittance  of 
the  whole.     If  the  oblji^or  or  leflor  pay  a  leQer  funune  either  be- 
fore the  day,  or  at  another  pLice  than  is  limited  by  the  condition, 
and  the  obligee  or  feoAee  receive th  it^  thrs  is  a  good  fatisTadllon. 

Fourthly,  not  onelv  things  in  poiVefiion  may  be  given  in  fatis-  SO  £.  3.  ^ 
Cft^on,  (whereof  Ltf^/e^o/t  putteth  his  cafe,)  butalfo  if  the  obligee   (Uub.  68^69.) 
«r  feoffee,  accept  a  fcatute  or  a  bond  in  fatis^iadion  of  the  money,  it 
b  a  good  iati&h&dion. 

If  the  obligor  or  teofibr  he  bound  by  condition  to  pay  qh  hundred  n  xl  t.  tie. 


[213 


-1  markes  at  a  eertaiue  day,  and  at  the  day  the  pai  ties  doe  Barre  3. 43. 


account  together,  and  for  that  the  feoflbe  or  obligee  did  owe  (*  R«^*'-  Abr. 

twe&tie  pound  to  the  obligor  or  feofibr.  that  fumme  is  allowed,  and  fw^'l^tfli 

the  refidue  of  the  hundred  markes  paid,  this  is  a  good  fatistadion,  5  I'^'p,  117.) 

mod  yet  the  tw'^ty  pound  ffjJk  a  chofe  in  aiftion,  and  no  payment  S7  H.  &  s& 

vas  made  thereof,  but  by  way  of  retainer  or  difcharge  (1).  46  £.  d.  S5. 

•^        '  ®  54H.6.17. 

«  En  pUme  /aO^a^Honr    Nota,  in  fatiafadion  and  in  full  fatit-  ^*  ^'  *'  ^'  ^ 
ia£doa  is  all  one. 


Sea.  S45. 

TTE  Mfi  hofne  ^feoffa  un  anter  *  A  L  S  O  if  a  man  infeofFe  an  other 

fur  condition^  que  tl  et  fes  heires  '^   upon  condition,  "that  hee  and 

rendrant  avn  eftrange  home  4r  o  fi^  his  heires  (hall  render  to  a  Granger 

keirei  un  annuel, rait  de  20s.  ifc.  et  -and  to  bis  heires  a  yearely  rent  of 

fi  ilaufes^^resfailont  de  patient  de  ao  (hillings,  &c.  and  if  hee  or  his 

heires  faile  of  payment  thereof,  that 
then :  it  ihall  bee  lawful!  to  the  feof- 
for and  bis  heires  to  enter,  this  is  a 
good  condition :  and  yet  in  this 
cafe,  albeit  fuch  annual!  payment  be 
ciJied  in  fhe  indenttue  a  yearely 
rent,  this  is  not  properly  a  rent.  For 
if  it  fliould  bee  a  rent,  it  muft  bee 
rent  fervice,  rent  charge,  or  a  rent 
fecke,  and  it  is  not  any  of  thefe.  tor 
if  the  ftranger  were  feifed  of  tliis, 
and  after  it  were  denied  him,  hee 
Ihall  never  have  an  aflife  of  this,  be- 
cauie  tliat  it  is  not  ifluing  out  of  any 
tenements ;  and  fo  the  ftranger  hath 
not  any  remedy,  if  fuch  yearely  rent 
*^  behind  in  this  cafe,  but  that  the 
Jor  aufa  hehH  tntnmi^ptit.iiefaiU  ^leoflFor  or  his  heires  may  enter,  &c. 
dejMnfmeMfadonquetietrentejiatea  And  yet  if  the  feoffor  br  his  heires 
touts  jours.  Et  ijjini  tiei  rent  %  n*eji    enter  for  default  of  payment,  then 

forfyae  fuch 


ceo^  queadqnju^jbien  lirrott  al feof- 
for et  afesbeires  de  entrer^  ceo  eft  bon 
comtitiof; ,  eti  umore,  en  cefl  cm^  eo* 
ment  qu€  iiei  e^nnuaU  pc^ment  ejl 
appelie  enx  Vendenture  un  ounuaU 
rent,  ceo  tiefi  pas  properment  rent. 
(Jar  s'iiferroit  rent,  tl  eovient  give 
reMfervicey  ou  rent  charge,  ou  rent 
ferke,  et  f  il  n*eft  afcun  de  eux.    Car 
fi  I'ejirangifiiitjeijie  deceo,  etpttisil 
jidta  luy  denie,  if  n*avera  uuqueaf- 
fife  de  ceoy  pur  ceo  que  il  neft  J  pas 
tj^MfOnt  ^  kopis  d'afcun  tenements;  et 
tjiint  fefironge  n  ad  afci^n  r€medie,Ji. 
tiel annuai.rei^  foit'aderere  en  reji 
eaSf  mes  fne  k  feoffor  ou  fes  heires 
poiententrerfSfCi  Ef'uneOrefliefeof' 


<i)  [See  Note  114] 

*  imfee  sdJeJ  L.  tni  M*and  Rob* 

^  f«#  added  L.  and  MtJoidRotb* 


J  pai  notin  L.  and  M, ' 

II  /o'S  ntn  in  L.  and  M. 

^  iC  tf^^fi,  L.  and  M.  and  Roh* 


Lib.  3.      Cap.  5.  ,       Of  Eilates 


Sea.  345. 


forfque  m  peine  ajf'ejfe  a  le  tenant  et 
fek.  heirei,  que  s'ils  nevcilent  payer  ced 
folonque  la  forme  del  vtdentvre,  ih 
perdront  lour  terre  per  I'entne  det 
feoffor  ou  fes  heires  pur  default  'de 
paimejit,  Et  eh  cejl  cds  ilfemt)le)pie 
le  feoffee  etfes  heires  doyent  querer  le 
granger  et  heires  silt  font  deins  En^ 
gteterre,  f  pur  ceo  que-  fiul  Jiea  e/i 
limit  Vou  U  payment  ferra  fait,  et 
pur  ceo  que  tiel  rent  v^eji  pas  i^juant 
%  hors  d  afcun  terre^  Sfc, 


fuch  rent  is  taken  away  for  ever. 
And  fofuch  a  Yent  is  but  as  a  paine 
let  upoa  the  tenant  and  his  heires^ 
that  it'  iJjey  will  not  pay  this  accord- 
ing to  the  forme  ot  the  indenture^ 
they  ftiall  lofe  iheir  Igind  by  the  en- 
trie  of  the  feofioroir  his  heires  for 
(^efauit  of  payment.  And  in  this 
cafe  it  feeffle(.h  that  the  feoffee  aod 
his  heires  ought  to  feeke  the  ftraa- 
^er  and  his  heires  if  they  bee  witLia 
Jingland,  becaufe  there  is  no  place 


lin^ited  where  the  payment  fliail  bee  made,  and  for  that  foch  rent  is  not 
ilTuing  out  of  any  land,  &c. 


(Dr.  and  Stud, 
cap.  to.) 
[u]  Lib.  8.  fol. 
70,71. 

(Pla.  243.  fcra 
bon  in  cafe  le 
Roy.  Ant.  47.  a. 
Cro.  Car.  t88. 
Ant.  145,  b.) 


[h]  6E.«.  cntr 

600^.  d6.  recir 

pcre.    8  Aff.  34-  reveriere. 


"  J?ENDRONT  a  «»  e^range  home un  annuel re^t,  ^c." 

This  r^fervation'ismeer^ly  void  [a]  for  the  teafons  here^ 
after  iti  this  Je^ion  alleiid^ed  by  LUtletoriy  and  alfo  for  that  no 
ellate  moveth  from  the  iiranger,  and  tHdit  he  is  not  t>artie  to  the 
deed. 

And  albeit  it  bee  a  voyde  refervation,  and  can  be  no  rent,  and 
the  words  of  the  condition  be,  that  if  the  feoti'ee  or  his  heires 
failc  of  payment  of  it,  (that  is  of  the  annuall  rent)  that  then,  Sec. 
vet' it  appeareth  that  the  condition  is  good,  and  aiinuall  rent  fholi 
bee  taken  for  an  annuall  fumme  of  nKHiey  in  giofTe,  and  not  in  the 
proper  fignificiaion  tliereof,  viz,  to  bee  a  rent  ifluing  out  of  land, 
\rhich  is  "to  bee  obfcrvcd,  that  words  in  a  condition  (hall  bee  taken 
but  of  their  proper  fenfe,  w^  res  magis  valcat  qvttm  pertatj  and  fo  in 
like  cafes  it  is  holdcn  [6]  in  Our  bookcs. 


{1  Reji.  76. 
Godboit448.) 


(Ant.  148.  a. 
Sea.  ^tU) 


But  if  A.  bee  feifed  of  certaine  lands  and  A.  and  B.  joynt  in  a 
feoffment  in  fee>  refcrving  a  rent  to  them  both  and  their  heires^ 
and- the  feoffee  grant  that  it  (htdl  be  lai^U  for  them  and  their 
heires  lo  difbreine  for  the  rent,  this  is  a  good  grantof  a  rent  r.-.  ^  -»  i  •« 
to  them  both,  becaufe  hee  is  partie  to  tb«  deed,  and  thel-'^^«>*  P->J 
clauie  of  diftrefl'e  is  a  grant  9f  the  rent  to  A.  and  B.  as  it  appeareth 
before  in  the.  chapter  of  rents.  But  if  B^  had  beene  a  ft  ranger  to 
the  deed,  then  B.  had  taken  nothing.  And  upon  this  divetfitie  sit 
all  the  bookes  [c],  vrhichprimdfacic  feeme  to  vary,  reconciled. 

"  Car  s^ilferra  rentj  U  covient  {ftre  rentjervice,  rent  charge^  ou 
rentfecke,  et  it  rCeJl  md  de  eux,'*'  This  'is  a  good  logicaU  argument 
1^  divifione,  4*  argumentum  d  dvoi/ione eft'forttj/ifnumlnltge.  [d]  Lit' 
tleton  ufeth  this  argument  elfewhere,  where  fee  more  of  this  matter. 

^\Pur  default  de  payment."  Note  here,  feeing  it  is  but  a  fumme 

in  groife,  there  need  no  demand  of  the  rent;  for  Ldttleion  here 

faith,  that  the  feoffee  ought  to  feeke  the  perfon  of  the  ftrang^r  to 

.  pay  him  the  fumme  of  mon^y,  becaufe  it  is  a  fumme  io  grofle  and 

not  ifluing  out  of  the  land. 

-  ffur  ceo  que  mil  lieu  ^  Umt  /*  eu  UUy^       %  h^*  'ot  ia  h*  ind  M  nor  Roh. 
ment  firrafat,  «r,  qoc  io  If .  a^id  M.  nor  Roh* 


fcJlSE-S. 
Afl*.  501. 
f6b.8.f. 
13  K.  2.  feoff- 
ment* U  faits 
108.  31  AH*. 
pL31. 

fd]  Vide  Sea 
381. 


9ea. 


Li)).  3. 


upon  Condition. 


jSect.  34)5. 


•    •   « 


Sea.  346. 


"pT  hie  hota  deux  chofes:  un  eft, 
que  nnl  rxnt  (que  proferment  eji 
dit  rent')  poit  ejtre  referee  fur  afnin 
feoff'fiienl,  done^  on  lens,J\)rfqnc  iant- 
foieinent  al  feoffor y  oxi  al  donor,  'mi 
ai  leflor^  on  a  lour  keires,  Sf  en  md  |j 
maner\  it  port  ejlre  rcferve  a  afcun 
eft  range  j^erfon,  Mes  fi  deuj^joyn- 
tenants  Jont  un  leas  per  fait  ejident, 
refervant  a  un  de  eiix  un  rertaifie  an- 
nuall  fenty  ceo  ejt  affets  bon  a  luif  a 
fu#  le  rent  eft  referee,  pur  ceo  que  it 
eft  privjf  a  le  Icaje  S^  nemy  cjirange  a 
le  leas,  i^c. 


AND  here  note  two  things:  one 
^  is,,  that  no  rent  (which  js  pro- 
perly fald  a  rent)  may  be  relerved 
tipoii  any  feoffment,  c^ift,  or  leafe, 
but  oiiely  to  the  feoiior,  Or  to  tlic 
donor,  or  to  the  lelFor,-  or  to  tlicir 
heire-,  and  in  no  manner  it  mav  bee 
referved  to  any  ftrange  perfon.  But 
if  two  joihtenants  make  a  leafe  by 
deed  indented,  relerving  to  one  of 
them  a  certain  yearcly  rent,  this  is 
good  enough  to  him  to  whom  the 
rent  is  referyed,  for  thatheeis  privie 
to  the  leafe,  and  not  a  ftranger  to  the 
leafe^  8cc. 


"   J  Lc  feoffor y  donor,   4'C.  ou  a  lour  heires*'     Hereby  it  may 

feem  that  if  a  man  mak«  a  feoflfment,   gift,  or  leafe,   that 

(omitting  himfclfe)  be  may  refer ve  a  rent  to  his  heires(i).     But 

Littleton  is  not  fo  to  be  underftood ;  his  meaning  is,  that  either  the 

feoffor,  &c.  may  referve  tbe  rent  t^  himfelife  only,  or  to  himfelfe 

and  his  heires.  "  And  yet  it  is  holdfen  [e]  in  our  bookes,  that  a  man 

may  make  a  feoffment  in  fee  referving  a  rent  of  forty  (hillings  to 

t-  -1  the  feoffor  for  tearipe  of  his  life,  and  after  hi«  deceale,  a 

1^214*  ftj  pouud  of  comyne  tp  his  heires,  that  this  is  good. 

If  a  man  make  a  feoftemeht  in  fee,  referving  a  rent  to  him  or 
his  heirs,  it  is  good  [f]  to  him  for  tearix^e  of  his  life,  and  void 
to  his  heire. 

9 

**  Mes  ft  ^joyntenantsfont  un  leafe  per  fait  indent,  S^c.'*  (i) 
This  cafe  being  by.  deed  indented,  i?  evident,  and' it  hath  been 
touched  before ;  but  if  that  two  joyntenanta  without  a  deed  in- 
dented make .  a  leafe^  for  life,  refecving  a  rent  to  one  of  thenF,  it 
jhall  enure  to  them  both  in  refpe^  of  the  jpynt  reverfion.  And  fo 
it  is  of  a  furriender  to  one  of  tbeiny  it  ihall  enure  to  them  both.  . 

If  two  joyntcnants,  thja  one  for  life,  and  the  other  in  fee,  joyne 
in  a  leafe  for  life,  or  a  gift  in  tayle,  referving  a  rent,  the  rent  fhal 
enure  to  them  both ;  for  if  the  particular  eftate  determine,  they 
Ihali  be  joyutenants  againe  in  poireffion;  Butaf  tenant  for  hfe,  and 
he  in  the  revedidn  joyn  in  a  leafe  for  life,  or  a  gift,  in  taile  by 
deed,  referving  a  rent,  Jhis  fhall  enure  to  the  tenant  for  life  onely, 
.'ikirhig  his  life,  and  after  to  him  In  the  reverfion,  for  every  one 
grants  -that  which  he  ipay  Fawfully  grant ;  and  if  at 'the  common 
£nr  they  had  made  a  feoffment  iti  fee  g^nejrally,^  the  ieoffee  (hould 

.  .  .  .  have 


(Hob.  130. 

2  Roll.  Abr. 
4ir.  Pott.  386. 
8  Rep.  71.  Ant. 
39.  b.) 

W  5  E.  3.  27, 

28. 

(Ant.  16  (.  a.) 
(10  Rep.  106. 
Hob.  130.) 
(Ant.  47.  a.) 
\J]  Lib. .5.  fol. 
111.  Mkllorie'f 
cal"e.  • 


5  E.  4.  4.  a. 
S7  H.  8.  16. 
Vide  Seft.  ^K 
(Poft.  318.  a. 
Aiit.  47.  a.) 

(Ant.  192.  a. 

6  Kep.  1.5. 
Ant.  43.  a.  45.  a. 
bS.  b.  198.  a.) 
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have  holden  of  the  tenant  for  life  during  his  life,  and  after  of  him  im 
reverfion,  and  fo  it  was  holden  [g]  in  the  King's  Bench.  '    ' 


Seel.  347. 


z 


E  Jtcond  chofe  ♦  e/?,  que  nul  en- 
trie  ou  reentrie  (que  ejt  tout  itn  )\ 
pott  etre  referve  ne  done  a  ajcun  per^ 
JoHj  forfque  tantfolement  al  feoffor ^ 
ou  al  oonQr,  ou  al  leDor,  ou  a  /our 
heires:  8f  tiel  J  reenter  ne  poi/t  ejire 
grant  a  un  auter  perjon.  Carji  home 
leffa  II  terre  a  un  auter  pur  ternie  df 
vie  per  indenture,  rendar^i  allejfor  et 
afes  heires  certaine  rent,  Sf  pur  de- 
fault  de  payment  un  reentry,  S^c.  Ji 
apres  le  ieffor  per  unfait  granta  le 
reperjiondela  terre  a  un  auter  en  fee, 
et  le  tenant  a  terme  de  vie  attuma^ 
^c,  Ji  le  rent  apres  foit  aderere,  le 
grantee  de  h  reverfionpoit  difireiner 
pur  le  rent,  pur  ceo  que  le  refit  eji  in- 
cident a  le  reverfion;  rnes  il  ne  poit 
entrer  en  la  terre,  Sf  oufte  le  tenant, 
Jicome  le  leffor  puiffoit  oujes  heires,  fi 
le  ^everfion  uji  ejie  continue  en  eux, 
i^c'  Ut  en  ceji cafe  Vcntrie  eji  tolle 
a  touts  temps ;  car  te  grantee  de  le  re- 
verfion nepoit  entrer,  caulS.  qua  fu- 
pra.  Et  le  leffor  ne  fes  heires  ne 
poj/ent  enter;  car  fi  le  lejjbr puijjint 
entrer,  donques  il  covient  que  ilfer- 
rait  %  en  fan  primer  efiate,  3)o.  et  ceo 
nepoit  ejire,  pur  ceo  que  il  ad  alien 
de  luy  le  reverfion. 


nPHE  fccond  thing  is,  that  no  en- 
try  nor  reentry  (which  is  alJ  one} 
njQy  be  referved  or  given  to  any 
gerlbn,  but  only  to  the  feoffor,  or  to 
the  donof^  or  to  the  leffor,  or  to 
their  heires:  and  iuch  reentrie  can- 
not be  given  to  any  other  perfon. 
For  if  a  man  lettetHmnd  to  anotVier 
for  tearme  of  life  by  indeniure,  ren- 
dring  to  the  leffor  and  to  his  4ieire5 
a  certaine  rent,  and  for  default  of 
payment  a  reentry,  &c.  if  afterward 
the  leffpr  hv  a  deed  fi^ranteth  the  re- 
verfion  of  the  land  to  another  in  fee, 
and  the  tenant  for  teruie  of  life  at- 
tome.  Sec.  if  the  rent  be  after  be- 
hiad,  the  grantee  oi*a  reverfion  majr 
diftreine  for  the  rent,  h^caufe  that 
the  rent  is  incident  to  the  reverfion^ 
but  he  may  net  enter  iiito  the  land, 
^and  oufte  the  tenalit,  as  the  leffor 
might  have  done,  or  his  heires,  if  the 
jceverfion  had  beene  continued  in 
them,  8cc.  And  in  tliis  cafe  the  en-^ 
jtrie  is  taken  away  for  ever;  for  the 
grantee  of  the  reverfion  cannot  en- 
ter,' cqufa  quafuprd.  And  the  leffor 
nor  his  heires  cannot  eater;  for  if 
the  leffor  might  enter,  then  he  ought 
to  be  in  his  former  ftate,  &c.  and 
this  may  not  bee,  becdufe  nee  hath 
aliened  from  him  the  reverfion. 


(IKoll.  Abr. 
473.) 


**  f\UE  nut  entric,  SfcJ'  Here  Littleton  rccitsth  one  of  tht 
maximes  of  the  common  law ;  and  th&  feafon  hereof  Is, 
for  avoyding.of. maintenance,  fuppreflion  of  right,  and  ftirring  up 
of  fuites  :  a^d  therefore  nothing  in  adion,  entrie,  or  re-entrie,  cau 
bee  granted  over ;  for  fo  upder  colour  thereof  pretended  titles 
pi^ht  bee  granted  to  great  men,  wherby  right  might  bee  trodden 
downe,  ^nd  the  weake  opprefTed,  which  the  common  law  forbid- 
iieth.  as  men  to  grant  before  they  be  in  poiTedion. 

'  •  '^^  Fur 


•  ^  not  in  Koh.  bat  in  L.  andM. 

f  »e  added  in  L.  and  M.  and  Koh. 

i  rtiuter-^rint  in  L.  and  M.  and  Roh«  ' 


I  cfrttbti  added  in.  L.  and  M.  and  Rob. 
§  fff-^  in  L.  and  >1*  and  Roh/  * 


Lib.  3.  upon  Condition.  Se6l.  347. 

;,        K  1     **  ■^"'"  ^^/'^^^^  ^'^  payment  un  recntrie^  SfcJ*  Hereupon  is  to  (10  Rep.  4?.) 

-  4-  O.J  ^^g  colieiied  cLveis  diveriities.    Firft,  betwettn^  a.condition 
tbdt  requiretb  a  re-eiitrie,  and  a  limltdtion  that  ipjojux^lo  dfetennin-   (PIo.  24?.  a. 
cth  the  eftaie  without  any  entry.  Of  thisfirft  forj  noilikin^er,  as  Jut-  ^  ^^^^'  *^^^' 
iHon  iaith,  Ih.ill  take  any  advantage,  as  hath  beeue  laid.     But  of  f?  a  -^g  •> 

iimitations  it.  h  other  wile.    As  if  a  man  make  a  le.ife  quoafque,  that 
is,  until!  /.  S.  come  from  Ronie,^ the  li^iTor  grant  the  reveifion  over  *        . 
to  a  liran^er,  /.  S.  cpmes  from  l?o//|<',  the  grantee  fhjj  take   acj- 
vanta-;e  ot  it  and  eliUr,  becauie'the  ellate  by  the  expreile  hniitatiQn 
wu«  determined.     ,  *  i 

So  it  is  if  a  mm  make  a  Icafe  to  a  woman  quamdlu  cajla  xlxe"  Reglftcrf46. 
n'f,  or  if  a  mm  make  a  leafe  for  life  to  a  widow,y2  tiamdiu  in  purd  Jj'S^*"'*  ^^' 
xlduitatc  vievern.     So  it  i^  If  a  man  md.ke  a  leafe  for  a  loo  yeares  if  i^J^u/^j*    gg 
the  le*Iee  l»ve  fo  toRg,  the  leflbr  grants  over  the  reveiCon,  the  lef-  i,\  jj.  B.  sjOi: 
fee  dies,  the  graiijter  may  enter,  caufd  qu/lfuprd,  I,ib.  lo.  fo.  3*. 

I     In  Another  diyeriitje  is  betweene  a  condition  annexed  to  a  fre^-   M^n*- Horuug- 
Uold,  itnd  a  copdition  anne.xcd  to  a  leafe  for  years.  ^^if^  ^^^^'-  • 

For  if  a  man  make  a  gift  in  tailc  for  a  leafc  for  life  upon  con-  (P'o-  «4S.  8.) 
dltion,  that  if  the  donee  or  lellce  goeth  not  to  Rome  before  fuch  a  l^.*"""^®  ^^^  ^"*^- 
diy  the  gilt  or  leafe  Ihall  ceaie  or  be  vuirf,  the  grante^  of  the  rp-  ^^ijj  ^j\  '\*!w 
verilon   fliall  never  take   advantage  of*  this  conditio^,' becaure  t^e   puHon  (U- Brom- 
^llate  caniiot  ceafe  belbre  an  entrie  ;  but  if  the  Icafc  had sb-'ere  j-jy.  loE.  .5«. 
,fcat  lor  yeares,  there  the   grantee  ihaiild  have  J^ken  advautagG  of  '^^'^^'  V^;?^ 
the  like  condition,  becaufe  the  Itafc  for  yeares  ipjv  facia,  by  the  f!'|9'*»'^7* 
breach  of  the  condition  without  any  eiiiry  was  void;  fop"a.l^fe   19  r  ^* 
for  yeares  may  begin  without  ceremony,  and  fo  may  end  without  Dane  10. 
ceremony;  but  an  ellate  of  freehold  catmot  begin  nor- end  without  (i  KuH.  Ai>r. 
ceremony.     And  of  a  yoide^  thing  an  efuanger  niay  take  benb-  f ^7'  ^^^ ^' 
nt,  bat  not  of  a  voidable  efiate  by  entiy.  ,.  i.  .  f   ',    .-  ,     .  ;      8ll^^^>  95^^^ 

**  Al  feoffor,  OH  al  donor  J  SfC,  on  a  hur  keircSy  ^^c."     Tlere  is  to  ^**^^  215.  b.) 
be  obfeVved  a  diverfitie   betweene  a  refervation  of  a  rent  and  a  P'-  Cora^  Si5, 
re-enti^' ;  for 'as  it  hath  k'ene  falJ)  a  rent  cannot  be  referved  to  3 14.  in  ScoUfu- 
the  heire  of  tbfc  t'jotfor," but  fhe  heire  may  take  adviintage' of  a  con-  f^^^lj^iSO  \ 
dition,  v/hicji  the  feofibr  could  never  doe.     As  if  I  infeotl'c  another 
of  an  acre  of  ground  upon  Condition  t^i&t  if  mi^ifi  heire  pay  to  the 
feoffte,  &c.  "20  Jhilliujs,  that  he  and  his  heire  fh  ill  re-enter,  this  .  .  , 

condition  is  good ;  and  if  after  my  deceafe  my  heire  pay  the  ao 
killings,  hee  liiall  re-enter,  for  he  is  privy  in  blood,  and  eiijoy  th6 
kad  as  heire  to  me.  '  * 

•  .  -  •■  #,       ■ 

I 

**  Forfque  tantfolement  al  feoffor,  <S-c.  ou  a  lour  hcires."     Our  au^  ft  H.  7. 18.  a, 
-  thor  fpcaketh  here  of*  natnrall  perfons  for  an  example,  for  if  a  bi-  (Aait.  46.  b.J 
.toop,  arclicleacon,  parfon,  prebend,  or  any  other  body  politique  or  .  »        *' 

corporate,  ecclefiafticaler  temporal,  make  a  leafe,  .Sec.  upon  con- 
■  ditioD^  his  fuccei!br  may  enter  for  the  condition  broken^  for  they  ar^ 
privy  inright.  ;      . 

And  fo  if  a  man  have  a  leafe  for  yeares  and '  demife  or  grant 
the  ikme  upon  condition,  &c.  and  die,  his  executors  or  admlnillra- 
ton  (bail  enter  for  the  condition  brolven,  for  they  ars  privie  in 
right,  and  reprefent  the  perfon  of  the  dead.  .-  ' 

*>'  "-J  condition,  the  feoffees  ftiould  not  enter  for  the  condition 
I'lffolten,  for  they  are  privie  in  eftate,  but  not  privie  in  blood.        ' 

Another  diverfitie  is  in  cafe  of  a  leafe  for  yeares,  where  the  (4  B*p.  5«. 
odiition  is  that  the  leafe  (hall  ceaf.%  or  be  void,  as  is  aforef  lid,  Ant.  211.  b. 
ffkd  where  tE'e 'c(mdition  is,  that  the -ieffor-lhaii  re-enter,  for  there  1  J}'»'I- A^r-4r5- 
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(Plo.  175.  jb.) 


the  grantee,  as  Littleton  faitb,  fluU  never  take  benefit  of  the  con? 
dition. 
Pl.Com.BroMm-       And  it  is  to  be  obfervcd,  that  vrbere  the  eftate  orleafe  is   ijify 
inga  cafe,  136.    Ja^o  voide  by  the  condition  or  limitation, no  acceptuuce  of  the  reut 

afl.er  can  make  it  to  have  a  coiitmuance :  othervile  it  is  of  uQ 
eftate  or  leafe  voyrfablc  by  cntrie.  (i) 

Anotber  diverlitie  is  hctwcene  conditions  in  deed,  whereof  fuA 

*    ficienthath  beene  faid  ^eioic,  and  conditions  in  law.     As  if  a  man 

'    make  a  leafe  for  hfe,  there  is  a  coriditioi)  in  law  annexed,  imtp   it, 

that  if  the  lelleQ  doth  make  a  greater  elldte,  &c.  that  then  the  lef> 

for  may  enter.     Of  this  and  tlni  like  conditions  iji  law,  whiclPHio^ 

give  an  entrie  to  the  lellbr,  the  letTor  himfelfe  and  his  heires  ihul] 

not  onely  take  benetit  of  it,  but  alfo  his  ailignee  an({  the  lord  t>y 

efcheat,  every  one  for  the  condition  in  law  "broken  in  their  own< 

(%  8a«ri.  €37,      time.     Aftojther  diverfity  there  is  betweene  the  judgement  of  the 

tS8,  239;  «40,    commoii'law,  whjjreof  Littleton  wrote,  and  the  law  at  this  dny  bj 

ms«H  8         force  of  .thje  ftutute  [*]  of  3a  //.  8.   cap.  34.     [a]   For  by  the 

ctD  .S4.  ill  le       common  law  no  grantee  or  afljgnee  of  the  reverfion  coulid  (as  halt 

preamble.  beeij  faid)  take  advantage  of  a  re-entrie  by  force  of  any  condition 

[a]  ?§  H.  6.  tit  For  at  the  coqimon  l;iw,  if  a  man  had  made  a  leafe  for  life  referv- 

•nt.  cog.  49.        inga  rent,  kc.  and  if  the  rent  be  behind  a  re-entrie,  and  tbe  lef- 

for  grant  the  reverfion  oyer,  the  grantee  fliould  take  no  benefit  o; 
the  condition,  for  the  caufe  before  rehearfed.  Bjit  now  by  the  faic 
(latute  of  32  //.  8.  the  grantee  may  take  advsffitage  therof,  anc 
japon  demand  of  the  rent,  and  non-payment,  he  may  re-enter.  Bj 
which  adl  it  is  provided,  that  as  well  every  perfon  which  Ihall  havi 
any  grant  of  thjp  kingpf  any  reversion,  &c.  Of  any  lands,  &c.  whicl 
pertained  to  mooaf^eries,  ^c.  as  alfo  all  otiier  persons  being  gran 
tees  or  affignecs,  x^c.  to  or  by  any  other  perfon  or  peri'ons,  anc 
their  heires,  executors,  fucc^flbrs,  and  alTigpecs  (hal  have  like  ad 
.vantage  againll  the  leirees,  &c.  by  entry  for  non-payment  of  th( 
rent,  or  for  doing  of  wurte  or  other  forfeitiire,  &c.  as  the  faid  lef 
fors  or  grantors  thenifelves  ought  or  might  have  had.  Upon  thi 
aft  divers  refolutions  and  judgements  have  beene  givep,*which  ar 
jieceflkry  to  be  kno-vne. 
f^]  Pl.Cpm.  1.  That  tlxi  faid  ftatute  is  general!,  viz,{b'\  that  the  grantee  c 

H.ll.  and  ^jie  reverfion  of  every  comi^on  perfon,  as  well  as  of  the  King,  fhal 

.take  advairtage  of  conditions. 

2.  That  the  fiatute  doth  extend  to  grants  made  by  the  fucceflbi 
jof  the  king,  albeit  the  king  be  only  Mmcd  in  the  aft. 

3.  That  where  the  flatute  ipciikethof  lefl'ees,  that  the  fame  d<4 
not  extend  tp  gifts  in  taile. 

4.  That  where  the  ilatute  fpeakes  of  graqtees  ajqd  affignees  i 
T^Fl-  Com.  ^^®  reverfion,  [d]  that  an  aflignee  of  parX  of  the  Hate  of  the  revt 
Kid weHyc's  cafe  fipn  may  take  advantage  of  the  condition.  As  if  leflfee  for  life 
69.  Vidi  Dyer  &c.  and  the  reverfion  ^  granted  for  life,  &c.  So  if  Uilee 
Mich.  14  Sc  15  yeares,  &c.  bee,  and  the  reverfion  is  graiited  for  yeares,  the  gn 
EUz.  309.  ^^^  £^j.  yeares  ftiall  take  benefit  of  ^he  condition  in  reQjeA  0/ 
47«.PoiL385.a.  ^'ord  (executors)  ip  the  a<t. 

Ante  148.  a.     1  Roll.  Abr.  471 .      Mo.  93.)    -Vide  7  E.  3.  54.     Simile  adjadged  tn  Com 
B»nco  m  the  Lord  Oyer's  time.  P.  17  Eliz.  Mich.  14  &  15  Eiiz.  D^jer  S09.  adjuOgcd  Winter's 

[f]Ub.5.fo.54r      5.  That  a  grantee  of  part  of  tbe  reverfion  (hall  not  {e] 
Wufte^acjfe       a<ivwitagc  of  the  condition;  as  if  the  leafe  be  of  three 
abi  fapra.    Kalfht'f  cafe  M  fepra. 


!h']  PI.  Cpm. 
b.U.  and 
Grunge's  cafe. 
175, 176. 
M.  10&11 
Etiz.  180. 
D'lCT.  ibid. 
t4  Elix.  Dyer 
309.  Wymer's 
cafe; 


nfe 


{x)  fSee  Note  117.] 


: 


Lib.  3.  iipon  Condition;  Sefl;.  347# 

rcferving  a  rent  upon  condition,  and  the  rever.(ion  is  granted  of  tw6 
acres,  the  rent  lh:i.il  be  apportioned  by  the  a^l  of  the  parties,  but 
the  condition  is  deltroyed,  for  that  it  is  entire  and  againlt  common 
light. 

6.  That  in  the  king's  cafe,  the  .condition  iii  that  cafe  is  not  de* 
Cboyedy  bat  reuiaines  Itill  in  the  king. 

.7.  by  a/6t  in  law  a  condition  may  biee  apportioned  in  the  cafe  of 
a  common  peiloil;  as  if  a  leafe  tor  yeares  be  made  of  two  acres,  jjh.  4.  fo,  ii9, 
one  of  the  nciture  of  Burrou^h  Englifh,  the  other  at  the  common  Dumpcr's  cafe* 
Uw,  and  the  leflbr  having  ilfue  two  fohnes,  dieth,  each  of  them  (4  Leo.  27,  28, 
(kiU  eater  tor  the  condition  broken,  and  iikewif^  a  condition  fhall  29, 30.  Mo.202« 
be  apportioned  by  the  ad  and  wrong  of  the  lellee,  as  hath  been  203.) 
faid  ID  the  chapter  of  Rents. 

8.  If  a  leafe  for  life  be  rnade,  referving  a  ren^  upon  condition,  Refolvcd  in 
&c.  the  lellbr  levies  a  fine  of  tlie  reveriion,  he  is  grantee  or  affisnee  Duke's  cafe, 
of  the  reverfion ;  but  without  atturnment  hee  Ihall  not  take  advan-  *■!?"•  *"  ":***• 
tage  of  the  condition,  for  the  makers  of  the  ftatute  intended  to  ««„  ^  ||a"io. 
have  all  DeceiTary  incidents  obferved,  otherwife  it  might  be  mif-  ^ie's  cafe  lib.  5. 
chievous  to  the  leflbe.  (i)  113.  b, 

9.  There  is  a  diverfuy  betweene  a  condition  that  is  compul(pry> 
and  a  poWer  of  revocation  that  is  voluntaiy :  for  a*  man  that  hath  a  (i  Boll.  472. 
power  of  revocation  may  by  his  owne  ad  extinguish  his  power  of  Hob.  SlS/Poft. 
revocation  in  part,  as  by  levying  of  a  fine  of  part ;  and  yet  the  *^I*  ^^'  ^' 
power  fliall  reinailie  for  the  refidue,  becaufe  it  is  in  nature  of  a  li-  ^^^  ^'      * 
mitation,  and  hot  of  a  condition;  and  fo  it  was  refolved  [6]  in  the  m  14  bi;^ 
eark  of  Shrewlburie's  cafe  in  the  court  of  wards,  Pafch.  39  Eliz.  Dytt'39. 
md  MicA.  ^o  Sf  j^.i'Eliz,  <» 

10.  If  the  IcObr  bargaine  and  fell  the  reverfion  by  deed  indented  (i  Rep^  17S.  "b. 
mid  inroUed,  the  bargainee  is  not  in  the  per  by  the  bargainor,  and  4itep.  119.  b.) 

r     ^    hi  y^^  ^^^  ^®  ^^  aiTignee  within  the  flatute.     So  if  the  iefibr  (^  j[^*'*  ^^^ 
[^210*  D-J  grant  the  reverfion  in  fee  to  the  ufe  of  A,  and  his  heires,  A.  /J^p  gj,  i,\ 
m  a  fufficient  alfignee  within  the  iUtute,  becaufe  he  conies  in  by  the 
ad  and  limitation  of  the  partie,  albeit  he  is  in  the  pofl,  and  th^  words 
qi  the  Itatute  be,  to  or  by,  and  they  be  affigoeesto  him,  although  .   . 

they  be  not  by  him  :  but  fuch  as  come  in  meerly  by  ad  in  law,  A 
the  lord  of  the  villeine,  the  lord  by  efcheaf ,  the  Idfd  that  eutreth  or 
claimeth  for  mortmaine,  or  the  like,  fhall  not  take  benefit4>f  thib 
ftatvte. 

11.  If  the  leflbr.  inthe  cafe  before  baf^aine  and  fell -the  jWeN  Tii^.  5.  fo.  lis. 
fion  by  deed  indented  and  inrolled,   or  if  the  leflbr  make  a  feoff-  MjUorie'scafe. 
mentiQ  fee,  and  tfie  lefTee  re-enter,  the' grantee  or  feoffee  fhaU  «i' ®:,_.??' 
not  take  any  advantage  of  any  conmtion,  wttntiut  makmg  notice  (Cro.  Jac.  9. 
Co  the  leffee.  1  BoLl.  46.) 

la.  Albeit  the  whole  words  of  the  ft^te  be,  for -^dn-payment 
of  the  rent,  or  for  doitig  of  waft  or  other  forfeiture,  yet  the  grann 
tecs   or  affignees  ihall   not  take  benefit  of  every  forfeiture,   by  ^'J^/^.^'l? 
force  of  a  condition,  but  only  of  fuch  conditions  as  either  are  in-  JeJJgcafe  Ml^h^ 
cident  to  the  reverfion,  as  rent,  or  fbr  the  benefit  of  the  Hate,  as  ^4  ^nd  15  Eli*.* 
for  not  doing  of  wafl,  for  keeping  the  '  houfes  in  reparations,  for  in  Commuui 
making  of  fences,  fcouring  of  ditches,  for  preferving  of  woods,  or  Bancb,  andof- 
fuch  hke,  and  not  for  the -payment  of  any  fumme  in  groffe,  deli-  yidelT^^Sob 
▼cry  of  cottie,  wood,  or  the  like,  fo  as  other  forfeiture  fhall  be   .pj^^  gj"      * 
taken' for  otlier  forfeitures' like  to  thofe  examples  which  were  there  isaan.  240. 

put,  1  Leo.  62^ 

'(»)  [S«eNoteii$.] 
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Lib.  3.       Cap.  5.  Of  Eftatea  Seft..  348. 

*  • 

put,  (^videlicet)  of  payment  of  rent,  and  not  doing  of  waft,  which 
are  tor  tlie  benefit  of  the  reverfion.  (i) 


Sea.  348. 


TTE  M fifoytfeignior  tt  tertanty  et  A  L  S  O  if  lord  and  tenant  bee,  and 

'^*  le  tenant  fait  an  ticl  leaj'e  pur  "^  the  tenant  make  a  leafc  for  lenne 

ter/nc  de  vicy  rendant  a  iejjhr  et  afes  of  life,  rciidering  to  tlie  lellbr  and 

heireSi  tkl  auiiuat  rcnty  et  pur  default  his  heyres  fuch  cin  aniiuall  rent,  and 

de  payment  un_  reentfie,  i^c.  fi  apre$  (ov  default  of  payment  a  re-entrie, 

/e  islfor  inorujifans  heire  durant  la  tie  i^.'\  i  f  after  .the  lelfor  dy eth  u  i thou  t 

le  ienaunt  a  tcr/ne  de^ie,  per  que  k  heircduf-ing  the  life  of  the  tenant 

reverjion  devient  at  fcignior  per  voy  for  iifc,  wheteby  the  reverfion  com- 

d'ef'heat,  et pitia  h  rent  de  le  tenaunt  iiU^tli  to  the  lord  by  way  of  efchear, 

a  te/medev.ieJb'it'(idei'ere,lefcignior  'a\id  after*  the  rent  of  the  tenant  for 

p(fet  dejireiner  le  tenant  pur  le  rent  life  rs  beliind,  the  lord  may  diftrein 

arere;  mes  il  ne  poet  entrer  en  la  the  tenant  for  the  rent  behind;  but 

tP.r  re  per  force  del  condition,  S^c,  pur  h6  may  not  enter' into  the  land   by 

ceo  que  il  neji  pas  heire  al*  lejjor,  force  of  the  condition,  &c.  becaule 

&c,  that  Koe  is  not  heire  to  the  leflbr,  &c. 

(F.N.  B.  144.  b.)   <«    yj  T^  feignianr  pir  i>oy  de  efoheat^  S^c.** 

f  .'  Note,  here  it  uppeareth,  that  the  lord  by  efcheat  fhaJl 

1dE.S  '  diftreine  lor  the  rent,  and  yet  tie  rent  was  jCierved  to  the  lefibr  ' 

2l«^ccit  14.  ^^^  his  Leires ',  but  both  alfi^nees  in  deed  and  afli^nccs  in  law 

ihal  have  the  rent,  becanfe  the  rent  being  lelerveii  of  ufhentance 
to  bim  and  his  heirs,  is  incident ^to  th«  revciiton,  and  goeih  with 
the  fame.  But  if  the  rent  were  referved  to  him  and  his  lUTigncs, 
and  the  leflbr  affigned  over  the  reverfion,  and  dyeth,  the  aOij^nee 
Ihdll  not  have  the  rent  after  his  dece  ife,  becaufe  tlie  rent  deter- 
(Ant.  1.  h*  mmed  by  his  death,  for  that  it  was  not  referved  to  him,  his  beirSi 

4T.4.)  and  aflr.^nes. 

,    "  Mes  il  ne  poet  tntrer  en  la  tcrre  pur  force  del  conditiouy  Src." 

Hereby  it  appeareth,  that  at  the  common  law  neither  afiignes  ill 
'  deed  nor  afli^nes  in  law  could  have  taken  the  benefit  of  either  entrit 
or  re  entne,  by  force  of  a  condition. 

.*'  Pvr  ceo  que  il  iCcfi  pas  heire  allejor^  ^c-" 
Ifi'V^  ^^'  T'l^'       The  gardian  in  chivjJrie  [/  ]  or  in  focage  fhall  in  the  right  6f  tb^ 
10  v^^r    d      heire  take  benefit  of  a  condition  by  entrie  or  re-entrie,  by  the  com« 

113  114.  '^^^  ^**'^'  ^^^  *^  ^^  ^^  ^^^®  implyed. 

18  AfT.  pi.  18.  lib.  T.  lol.  7.     The  earl  of  Bedford's  cafe. 


( I )  [Sec  Note  1 1 8,]  •  Ufcr'-'feoffor,  L.  and  M,  and  Roh. 


Sedt 


Lib.  3. 


upon  Conditipn: 


&e€t.  349* 


[.m6.  a.] 


Sea    34^- 


(8  Rep.  r*. 
Piow.48l.) 
(Anr.  96,) 


TTEMJi  terre  foit .  graunt  a  un 
*komepur  terme  ae  deUsX  ansfur  tiel 
condition^  que  $il  payeroit  al  grantor 
danslesdits  deux  ans  40  marksy-^  a- 
donques  il  averoit  la  terre  a  luy  et  a 
fa  heiresy  Sfc.  en  cejl  cafe fi  le  grantee 
enter  perforce  de  ieghmtjatis  afcun 
Ikerk  dtfeifinfait  a  luy  per  legran- 
tofy  et  puis  il  paya  ul grantor  Its  40 
wirke*  deifis  le$  deux  aus,  uncore  il 
Had  rietis  en  la  terre  forfque  pur 
Urme  de  deux  dhs,  pur  ce&  que  nul 
liverie  defeijin  a  luyfuitfait  at  com-' 
nencemeut, .  jCar  s'il  averoit  frank^ 
tenement  etfee  en  cejl  cafe^pur  ceo  que 
il  ad  performe  le  condition,  donque 
il  averoit  frajiktenenient  per  force 
d^l  prime  graunt,  Vou  nul  liverie  de 
fajin  de  ceo  Juit  faity  que  ferroit 
lincotivenienty  4*c.  Mes  Ji  le  grantor 
f^fait  liverie  defeifm  al  grantee  per 
forte  de  la  granty  donque  averoit  te 
grantee  lejranktenernent  et  le  fee  far 
mefme  le  condition. 

then  fhduld  the  grantee  have  the 
condidoiiv 


A  LSOif  land  be  granted  to  a 
man  for  terme  ot  two  yeares 
upon  fuch  condition,   that  if  hee 
Ihall  pay  to  the  grantor  within  the 
faid  two  yeares  fortie  marks,  then  he 
flial  have  the  land  to  him  and  to  his- 
heyres,  &c.  in  this  cafe  if  the  grantee 
enter  by  force  of  the  grant,  without 
any  liverie  of  feifiu  made  unto  him 
by  the  grantor,  and  after  he  payeth 
the  grantor  the  forty  markes  within 
the  two  3'eares,  yet  he  hath  nothing 
in  the  land  but  for  terme  of  two 
yeares,  becaufe  no  livelrie  offeifin 
was  made  unto  him  at  the  beginning. 
For  if  he  (hould  have  a  freehold  and 
fee  in  this  cAie,   becaufe  he  hath 
performed  the  condition,  then  he 
fliouH  have  a  freehold  by  force  of 
the  firft  grant,  where  no  liverie  of 
feifin  was  matfc  of  this,  which  would 
be  inconvenient,  &c.     But  if  the 
grantor  had  made  liverie  offeifin  to 
the  grantee  by  ibrce  of  the  grant, 
^eehold  and  the  fee  upon  the  lame 


>T£R£  fixe  things  are  to  he  obferved.  Firil,  Littltton  here  ptit- 
teth  an  example  of  a  condition  pr.ccedent  (1).  Secondly,  ttiat 
.ibch  a  condition  which  create th  an  eAate  may  be  made  by  paroU 
wiihoat  deed.  Thirdly,  that  liverie  of  feifm  in  this  cale  uiuft  bee 
made  before  the  lelfee  enter,  (as  Littleton  here  faith  at  the  begin-  vide.  Scdt  60^ 
ning)  for  after  his  entrie  liverie  made  to  him  that  is  in  pofleflion  is  (Ant.  48.  a.) 
void,  as  hath  been  faid.  Fourthly,  that  if  no  liverie  of  leiiln  be 
^e,  that  no  fee  fimple  doth  pall'e,  although  the  money  be  paid* 
TiitUy,  that  it  is  inconvenient  that  the  fee  fimple  (hould  pafTe  in  this 
cafe  without  livery  of  feifin.  Sixtly,  that  argumcntvm  ab  ificonve^ 
«e«/i,  is  forcible  in  law,  as  often  hath  beene  and  fball  be  obferVed. 
^  more  of  this  kind  of  condition  in  the  Sedion  next  following  (a). 

"  Et  a  fes  heires,  SfcJ*    Here  («^c.)  implyeth  an'  eftete  in  taile^ 
or  a  !ca(e  fdr  life.  • 

*      I  • 

*Um  not  in  L.  and  M.  nor  Koh.  '(1)  See  fome  o^fenrations  bn  conditions 

t  ({*t  addfd  in  L.  and  M.  and  Roh.      ,^  ^precedent,  and  conditions  fubfequenty  ^in  tbft 

t  mcwvenienty  ^c.-^'-encontri  ftafon  in  L.  laft  note  upon  this  chapter. 

u<  M.  and  Roh.  (1}  [See  Note  1x9.] 
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Lib.  3.       Cap.  5.         Of  Eftates 


Sed.  350 


TTEM  fi  terre  foyt  graunt  a  tin 

home  pur  terme  de  5  arts:,  fur  con* 

dltiorHy  que  s'il  paj/^al  giaiitor  deins 

les  deux  primer  ans  40  marhes,  que 

adonque  il  avefoitj'tey  ou  autermcnt 

fotfr/ue  pur  terme  de  Ics  's  or.Sy  et  //- 

verie  de  jeijin  ejljait  a  tuij  pur  force 

de  le  graunt,  ore  il  fidfeejijnpiecon^ 

ditiottell,  S)C.  '  Et  .Ji  en  ceo  cafe  le 

graunteenepaia  my  al  grantor  (e$  40 

markes  deins  les  p timers  deux  am, 

donques  immediate  apres  mefntcs  les 

deux  anspaffeSy  hf-^  est  le  franklene- 

mcnt  ejl  eljhrra  adjudge  en  le  guin-  1 

tor,  pur  ceo  que  le  grantor  ne  poet 

apres  les  dits  deux  ans  mainienant 

enter  fur  le  graunteey  pur  ceo  que  le 

grantee  ad  uncore  title  per  trois  ans 

d^avef  et  occupier  la  terre  perforce 

de  mefme  le  grunt.    Et  iffint  pur  ceo 

que  le  condition  del  part  le  grantee 

eji  enfreint,  et  le  grauntor'  ue  poet 

entrer,  la  ley  mitt  era  le  fee  et  le 

franktenejnent  en  le  grantor.     Car 

Ji  le  grantee  en  cefi  cafe  fait  wajt, 

donques  apres  le  enJreindcY  de  le  con-^ 

dition,  S^c.   apres  les  deux  ans,   le 

''grantor  averafo?i  brief ede  zcaji,  Et 

ceo  ejl  hone  prooje  adonque,  que  le 

reverjion  eJi  en  luy,  S^c. 


350. 


A 


[216.  b.] 


(5  Eep.  98i) 


SlE.  l.tit 
fait!ill9. 


LSO  if  land  be  gianted  to  a 

man  tor  term  ot  nve  vt^ires,  up*. 

on  condition,  that  it*  lie  pay  to  tiie 

grantor  witliin  the  two  tirlt  }  cures 

forty  niarke>',  that  then  he  iluil  liave 

fee,  or  othcrwile  but  for  tenne  of 

the  five  VL-arcs,  and  livery  ot  leitin  is 

made  to  him  by  force  or*  the  grants 

now  lie.  hath  a   foe  funple  condi- 

tttiiiali,  &c:     And  if  in^iis  cale  the 

grantee  doe  not  pay  to  the  ^^j'antor 

the  fortie  markes  within  the  tirlt:  two 

yeares,  then  hnniediaitly  after  the 

laid  two  yeares  palt,  the  fee  and  the 

freehold  is  and  ihall  be  adjudged  iii 

the  grantor,  becaufe  thsit  the  grantor 

cannot  after  the   laid    two  yeiires 

prelently  enter  upon  the  grauntee, 

for  that  tli<?  gtauntee  hath  yet  titfe 

by  three  yeares  to  have  ana  occupie 

the  land  by  force  of  the  lame  grant. 

Aii(^  h)  becaufe  that  the  condition 

of  the  part  of  the  grantee  is  broken^ 

aiid.  the  grantor  cannot  enter,  the 

taw  will  put  the  fee  and  the  freehold 

in  the  grantor.   For  if  the  grauntee 

in  this  cafe  niakes  wall,  then  after 

the  brea(;hof  the  condition,  8wc.  and 

after  the  two  yeares,  the  grantor 

fliall  have  his  writ  of  wafte.     And 

this  is  a  good  proofe  then,  that  the 

.  reverCon  is  in  him,  &c. 

,"  r)^^  il  fid  fee  Jimfle  conditioruUl,  ^c."     The  like  is  of  iin 
ellute  in  taile,  or  tor  lil'e.     Many  are  of  opinion  againft  Lit- 
tleton in  this  c^fe,  and  their  reafon  is,  becaufe  the  fee  Ihriple  is  tt> 
cdmnience  upon  a  condition  precedent,  and  therefore  cannot  paife 
'until  the  condition  bee  performed  ;  and  that  here  Littleton oi  a  con- 
dition precedent  doth  (hetofe  the  pertbimance  thereof)  make  it 
fubfequent:  and  for  proofe  of  their  opinion  they  avouch' many  fuc- 
ceflions  of  authorities  that  no  fee  finiple  Ihould  palfe  betore  the  con- 
'  ditioH  perfoimed.     31  -E.  1..  tit.feq/fments  S^Jaits  1 19.     A.  letleth 
a  niiilinor  to  B.  for  term  of  twenty  years,  and  tlie  deed  would,  that 
after  th^  terfne  of  twenty  yeaies  that  ii.  and  his  heir?  fliould  hold 
the  faid  mannor  for  ever  Uy  twelve  pounds  rent,  A.  takcth  a  wiie,  and' 
dyeth  betore  the  term  be  pafi,  the  wife  of  A,  demands  di^wer.    And 
there  Way  land  cbiefe  juftic'e  faith,  that  the  fee  and  the  frank- tene- 
.  mcnt  doth  repofe  in  the  perfon  of  the  leflbr  untill  the  terme  be  pafr, 
for  before  that  the  condition  is  not  performed ;  for  if  the  leflbr  had 
]  eliened  the  land  before  tlie  end  of  the  terme,  B,  ihould  not  recover 
ty  a  writ  of  aflife,  and  by  the  death  of  the  klTor  the  chiefe  lofd 

Ihoulii 


Lib.  3.  •       'upon  Condition.  Se6l.  350. 

P^  a  1  ^^"^^  ha^^e  had  thewardftiipof  the  heire  of  the  leflbr,  and 

[-1  7-     .J  ^y  judgeiuent  the  wife  recovered  dower,  tor  the  termor  could 
not  have  let,  all  which  be  the  words  of  that  booke. 

1-2  £.  *i.  tit  voucher  265.  .  I  letteth  lands  to  B,  for  eight  yeares,  12  E.g.  (if. 
and  it  the  lelVor  pay  not  a  hundred  markes  to  the  leflee  at  the  end  of  \  «uch<;r  atS. 
:he  learme,  that  then  he  Ihall  have  fee  :  by  the  non-payment  of  the  (J^  Hep.  73. 
niony,  the  lee  and  franktenement  accrueth  to  him,  and  Jjctorej  the      ^<>*'-48i.) 
leliee  cannot  be  impleaded  in  a.pr(ecipe,  neither  (hall  he  vouch. 

[or]  7  £.  3.  10.  I.  Ittteth  certaine  lands  to  N.  for  the  terme  of  [jr]  7  E.  5.  lOi 
ten  yeares,  lendring  a  hundred 'ihillin^s  by  the  yeare  to  him  and  his  ^l  Couj.  bay^i 
beires,  and  granted  by  detd,  that  it  he  held  the  lands  over  to  him  ^*^^  *^-* 
and  his  heires,  that  he  ihould  render  by  the  yeare  twenty  pounds: 
the  lelior  during  the  tearme  brought  aii  action  ot  debt  lor  the  rent. 
And  there  IJtrle  thiefe  juftice  ol  tlie  common  pleas  giveth  the  rule, 
that  (iurmg  the  teaime  the  leflee  had  but  for  yieaies,  and  therefore 
the  attion  of  debt  maintenaLle. 

[y]  44.  E.  3.  tit,  attaint.  22  and  43  4f'  P*  ^'V-  D.  and  j4.  infeoffe   [y]  44  2*5, 
the  two Iplainiififs  in  the.  aifife,  they  let.thoie  lands  to  S,  for  tearme  tit.  kUAuit.'H. 
of  nme  yeares,  upon  condition,  that  if  the  plaintife  m  the  aflife  pay  a  4S  Aff.  i».4i. 
hundred  ihillmgs  to  5.  durin^^  the  tearme,  that  S.  (liail  have  it  but  ibr 
naie  yeares,  and  if  they  pay  it  not,  that  6'.  ihall -have  fee.  .  S,  con- 
tmueth  his  eftate  by  one  yeare,  and  after  granteth  his  eilate  to  one 
H.  which  H.  contmueth  his  eltate  by  two  yeares,  and  granteth  the 
Tefidue  oi  the  tearme  to  jR.  and  within  the  tearme  of  mne  yeaies  the 
plaintites  in  tlie  aiiiie  pay  the  hundred  fhillm^s  to  S.  R.  continueth 
his  poiieilkifi  after  the  .tearme,  and  infeofleth  jD.  which  infeoff'eth  the 
lord  Furnixall^  agamlt  whom^nd  others,  without  any  claim  or  entry 
-made  by  the  plainiiies;  after,  the  nine  yeares  ended,  he  brought  his 
aflife,  and  after  adjovmment  recovered.   .      ^ 

[2]  10  £.  3. 39  and  40.  li,  doth  let  certaine  lands  to  J.  for  tearme   r^  jqK.  5.  39, 
t>f  twelve  yeares,  and  jnfuretie  of  his  tearme  he  maketh  a  charter  of  40.  10  AIT.  la. 
.the  fee  upon  condition,  ithat  if  he  be  diftwbed  within  the  teaime,  tif.  All'.  161. 
that  he  caAnot  hold  the  lands  untill  the  end  of  the  tearme,  that  then  ^  *^^'",'- , 
.he  iliall  hold  the  lands  to. him  and  his  heires  for  ever,  and  ieiiiu  was   ij,57""'^  »  ca  • 
delivered  upon  the  one  charter  and  the  other,   it.  withia  the  tearme 
plowed  and  lowed  the  lanid,  and  tooke  the  profits  againft  the  will  of 
/.  and  i.  upon  this  difturbahce  had  fee  and  recovered  in  aflife. 

•  6  ii.  a,  tit.  Quid  juris  dainat.  20.    If  a  leafe  be  made  for  a  tearme   6'R.  2.  tit.  quid 
•uponcocditioD,  if  the  lelVee  pay  a  certain  lumme  within  the  tearme,  jurw  claiuat.  20. 
.that  then  he  ftiall  have  fee,  if  he  ptiy  the  money  he  Ihall  have  the 

fee,  but  if -before  the  day  of  payment  the  lefibr  levieth  a  fine  to  an- 
other, thelefi'ee  ought  to  attorn  by  proteftation,  and  if  he  pay  the 
money,  the  cohufee^hal  have  it,  and  the  conufee  (liall  have  the  rent 
referved  untill  the  day  of  payment ;  and  if  land  beletten  for  tearme 
of  yeares  upon  condition, .  that  if  the  lefliee  be  oufted  within  the 
tearme  by  the  Itftoi",  that  he  fliall  have  fee,  if  he  be  oufted,  he  fhall 
have  fee  by  the  condition,  and  notwithllandlng  he  fhall  not  have  any 
'afUfe,  but  he  muft  have  poflelTion  after  the  oufter,  and  of  this  he  ihall 
have  an  aflife.      ^   :  ,  : 

•  And  generally  the  bookes  (*)  are  cited  that  make  a  diveifitie  be-  (»)  i5H.7. 1.  a. 
tween  a  condition  precedent  and  a  condition  fubfequent.  14  H.  8. 18. 20. 

And  laftly,  they  cite  Dter,  \a\  10.  Eliz.  a8l,  and  in  Say  and  FuU  ^  ^•^-  ^-  *** 
/fKs  cafe,  P/.  Com,  272,  the  opinions  of  Dyer  and  Broxvne.  10  Elil*^28l. 

Notwithftanding  al  this  there  aic  tfaofe  that  defend  the  opinion  pi.Com.«7i. 
xytLittktonf  both  by  reafon  and  authority.    By  realbn,  for  that  by 
L  'the 
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the  rule  of  law  a  liverie  of  feifin  mud  pa-Te  a  prefent  freehold  to  foprie  ' 
peifon,  and  cannot  give  a  fieehold  in  JufurOy  as  it  mufl  doe  in  thris- 
Ciife,.if  after  liverie  of  feifin  made  the  freehold  and  inheritaAce  fhould 
•  pot  pjifle  prcfenrly,  but  expecl  untill  the  condition  be  performed  j 
fejid  therefore  if  a  leafe  for  }'earc8  be  made  to  begin  at  Michaelmas' p 
the  remainder  over  to  another  in  fee,  if  the  lefibr  make  liverie  oif 
feifm  before  Michaelmas,  the  liverie  is  voide,  ))ecaufe  if  it  fliould 
worke  at  all  it  muft  take  eftedt  prefently,  and  cannot  e.xpeft. 

Secondly,  they  fay  that  when  the  leflbr  makes  liverie  to  the  lefletf  , 
,  it  cannot  ftand  \tith  any  reafon  that  againil  his  owne  liverie  of  feiAn 
a  fi  eehold  (hould  remaine  in  the  leH'or,  feeing  there  is  a  perfon  able 
to  take  it.  But  if  a  man  by  deed  make  a  leafe  for  yeares,  the  re- 
mainder to  the  right  heires  of  /.  5.  and  the  leflbr  make  liverie  to  the 
\Q^ttfccundvmfonnam  c//flr^(r,  this  liverie  is  voyd,  bccaufe  during  the 
life  of  /.  S.  his  right  heire  cannot  take  (for  nemo  eft  h(tre.H  tiventis^, 
and  in  that  cafe  the  freehold  fhall  not  remaine  in  the  leflbr,  and  ex- 
jped  the  death  of/.  S,  during  thetearme  ;  for  albeit  /.  5.  die  during 
the  tearmc,  yet  the  remainder  is  void,  becaufe  a  liverie  of /eifin  c;ui- 
oot  expe<^. 

And  they  f«iy  further,  that  feeing  all  the  bookcs  aforefaid  r,p ,  >-    i^  "i 
prove  that  fnch  a  condition  is  good,  and  that  the  livery  L       /•    '^^  J 
made  to  the  leflee  is  etfcduall,  by  confequence  the  freehold  and  in- 
heritance muft  pufle  prefently  or  not  at  all.  II-;  , 

And  it  is  is  not  rare,  fay  they,  in  our  bookes  that  words  IhaJl  be 
tranfpofed  and  marfhallcd  fo  as  the  feoffinent  or  grant  may  take  ef- 
fed.  [.!•]  As  if  a  man  in  the  moneth  oi  February  make  a  leafe  for 
yeares  refeiTing  a  yearely  rent  payable  at  the  feafts  of  Saint  MicAcc/ 
the  Archangell,  and  the  Annunjiation  of  our  Lady,  during  the 
•*tl;arme,  the  law  (in  this  cafe  of  refcrvatipn)  fhull  make  tranfpofition 
t)f  the  feafis,  riz.  at  the  fenlts  of.  the  Annunciation,  and  of  Saiht 
Michael  the  Archangi^l,  that  the.  rent  may  be  paid  yearely  during  the 
teamie.  And  fo  it  is  [c]  in  cafe  of  a  grant  of  an  annuitie.  And 
further  they  takje  a  diveifilie  in  this  cafe  betweene  a  leafe  for  life 
and  a  leHfe  for  vfiares*  TP'or  in  cafe  of  a  leafe  for  life  with  fuch  a 
condition  fo  have  fee,  they  agree  that  the  feefimple  paffeth  not  be- 
fore the  performance  of  the  condition,  for. that  the  livery  may  pre- 
fently worke  upon  the  freehold  ;  but  otherwife  it  is  in  the  cafe  of  a, 
leafe  for  years.  Alfc  they  take  a  diverfitie  Letween  inheritances  that 
lie  in  grant  and  inheritances  that  lie  in  livery.  For  they  agree  that 
if  a  man  grant  an  advGv.fon  for  yeafes  lipon  condition,  that  if  the 
grantee  pay  twenty  ifhiilings,  .&c.  within  the  tearme,  that  then  he 
fiiafll  have  fee,  the  grantee  fhall  ;nbt  have  fee  untill  the  condition  be 
performed.  Et/ic  defimlibu^.  Fut.otherwife  it  is  where  liverie'of 
feifin  is  requifiti?,  and  therefore,  if  the  king  make  fuch  a  leafe  for 
yeares  upon  fuch  a  condition,  the  fee  fimple  fliall  not  pafle  prefently^ 
becaufe  in  that  cafe  no  livery  is  made. 

They  alfo  make  feverall  anfwers  to  the  authorities  before  cited. 
For  as  to  the  cafe  In  31  E.  1.  they  fay  that  either  the  cafe  is  mif- 
reported,"or  elfe  the  law  is  againft  the  judgement.  'For  the  cafe  is 
but  tbisp  that  a  man  make  a  leafe  of  a  mannor  to  B.  for  twenty  yearfes, 
*"and  that  after  the  twentie  yeares  i>*.  fliall  hold  the  manuor  to  him 
and  his  heires  by  12  pound  rent,  end  (as  it  muft  be  intended)  mak^th 
livery  of  feifin,  in  this  cafe  it  is  cleere  (fay  they)  that  B.  Hath  a  fee 
fimple  maintenanty  for  there  is  no  condition  precedent  in  the  cafe. ' 

Ai  for  the  cafe  in  J2  £.  a.  the  cafe  (as  it  is  put  in  the  book^)  is, 
that  Johf^  de  Marre  made  a  charter  to  John  de  Burford  of  fee  fifhple,  * 

and 


I 
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and  the  fiiine  day  it  was  covenanted  betweene  them  that  John  dt 
Barford  iHr.nid  hold  the  Time  tcneTrienta  lor  eight  years,  and  if  he  dia 
cot  pay  ahTJiid:e(i  uidrhcs  :it  the  end  of  the  tccurnc  that  the  land  QkoH 
Temaine  to  Jofni  dc  Durjord'axi^  h?s  heires.  In  which  cafe,  fay  they, 
there  is  direct  repn^nancy ;  for,  firll,  the  charter  of  the*  fee  fimple 
TTiis  uiilclutc,  and  alter  the  fame  day  it  was  covenanted  between 
tbeui,  ^c.  th:S  covenant  being  made  after  the  charter,  could  neither 
*lteT  the  abioiute  charlef,  nor  upon  a  condition  precedent  give  hini 
a  fee  Hiiiple  that  bad  a  lee  fmiple  before. 

•  To  .til  the  other  bookes,  xiz.  7  E.  3:  10  £.3.  10  AJf.  44  E.  3. 
43  -^IT'.  .an<i  6  it.  2.  tbey  fay,  that  being  rightly  underftood  tbcjr 
are  gec/d  law  ;  far  in  fome  of  ihefe  bookes,  -as  namely  m  10  £.  3. 
id  ^Jf\  6fC.  It  appeareth  that  there  was 'a  charter  made  \tk  furety  of 
the  tearm,  which,  fuy  they,  muft  be  intended  thus,  xiz,  a  man  nrdketh 
a  teafe  for  yej.res,  the  Icflee  entin  s,  an^  the  lelfor  m^ikes  a  charter  to 
the  Icfiee,  and  theeby  doth  gftint  unto  him,  that  if  he  pay  unto  the 
ledbr  a  hundred  m^ikes  during  the  teinne,  t^iat  th^n  he  ihall  have 
and  hold  the  luids  to  him  and  to  his  heires.      *       .      ?    '  »    .*■»   • 

In  this  c<iie,f  ;y  they,  there  heed  no  liveiy  of  feifin,  but  doth  enqrc  F.  Com.  ja" 
^  an  execul«rVy  graiit  by  inrrealing-of  the  ftate,-  and  m  that  Cafe,  Nicbor«c«f# 
without  queftiou,  the  fee  fimple  pjtflieth  not  before  the  condition  per-  *^^* 
formed.  -    -  *         "/  '     r 

And  therefore  Littleton  warily  ^utteth-hi«  cafe  of  aheftate  made 
all  at  one  time  by  one  conveyance,  end  a  livery  made  thereupon. 

For  LittlctQJi  hinlclte  in  the  •  5f(^/iow  before  faith,  that  in  that 
cafe  without  a  livery  nothing  piifleth  of  the  freehold  and  inheri- 
tance. •    '       :  ^ 

*    And  this  diveHity  (fiy  they)  is  prov*}d  •by  books;  and  thereupon 

they  cite  [d]  10  JE.  ;v  54.     In  a  writ  ot  dower  the  tenant  vouched  [fl  10  R  3.  54i 

to  warranty;  the  vouchee  as  to  part  pleaded  that  tlie  hufband  was 

never  feiled  of  any  eftate  whereoi  fhe  might  be  endowfed  ;  as  to  tbe> 

reitdue  the  ten-Ant  pleaded  that  he  it^fed  to  the  hufband  m  gage  upon 

condition  that  if  the  lefTor  paid  ten  markes  at 'a  certiime  day,  that 

he  (hould  re-enter,  and  if  he  failed  of  payment,  that  the  land  ihould 

remaine  to'  the  huiband  and  his  heires,  which  mufl  be  mtended  tube 

yohe  *hy:1)n^  entire  aft,  atid  pleaded*  thiit  he  paid  the  money  at  the 

day,  whiich  is  allowed  toLe  a  good  plea  ;  ErgOj  the  fee  fimple  pafied 

by  the  Jiyefy,ptherwife  the  plea  h  Ji  amoui)ted  that  the  bulbaad  was 

never  feiled.  &c.    And  Taythcy,  that  it  cannot  be  ii)tended  thut  the 

judges  (hould  be  of  one  opinion  in  Trinitie  tearme,  and  of  another 

opinion  in  Michadltfiaffe  tearm  in  the  fume  yeare,  and  therefore  (they 

hold)  their  feverall  opinions  are  in  refpeft  of  the  faid  diverfitie  of  the 

cafes.  ■ '  ,  .  '      .    a 

[e]  32  J5.  3.  tit,  garr.  30.  A  tenant  by  the  cUttefie  made  a  leafe  W  32  E.  3.  tit. 
for  yeares,  and  in  furety  of  the  tearme,  &c.  made  a  charter  in  fee  **""•  ^' 
fimple,  and  made  livery  according -to  the  charter  (note  a  fpeciall 
Vol  R  ft  1  ^^'^^on  made  of  livery  in  this  cafe) ;  and  iffue  being  taken 
j^2i  o.  a.J  jjj'jm  tiflife,  whether  the  tenant  by  the  courtefie  demifed  In 
fee,  upon  the  fpecial  matter  found,  it  was  adjudged  that  a  fee  fimple 
pafiedy  and  that  the  heire  might  enter  for  a  forfeiture,  which,  fay  ' 

they,  in  cafe  of  Irvery  is  an  exprelTe  judgement  in  the  point  agreeing 
with  the  opinion  of  LiV//rfon.  '^  »  <    • 

'     C/l  43  ^-  3*35*     'i'  ^^  aftion  of  wafl  againd  one  iti  lands  ifj  45 £,  3.50, 
'>hieh  hee  held  for  tearme  of  yearesj  Belknap  p&aded  thus  for  the 
fiefeodaat :  that  the  defendant  was  feifed  in  fee,  and  infeofied  the 

plaintife, 
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plaintife,  &c.  and  after  the  pLdntife  demifed  tlie  land  .back  ugaine 
to  the  defendant  for  yeares  upon  condition,  that  if  tke  defendant 
'paid  certtune  money,  ^c.  that  then  the  defendant  might  retaiue  the 
land  to  him  and  to  his  heires,  and  if  not,  the  plaintife  might  enter,  &:c. 
and  pleaded  that  the  tearme  endufnl,  and  that  the  day  of  payment 
was  not  come,  and  demanded  judt,eiiient,  if  the  plaintite  may 
maintciine  an  action  of  \v  iftt',  inafniueh  as  the  defendant  had  now  £k 
fee  iimple,  and  (Ijewed  forth  the  indenture  of  leafe  with  the  condi- 
tion (which  agreeth  with  LittletorCti  cafe)  all  being  done  at  one  tmie^ 
and  by  one  dv*ed,  and  a  liveiy  intended,  and  with  Littleton's  opinion 
alfo.  It  is  true,  fay  they,  ihut  Cuvendijh  accounfell  with  the  plain* 
[z]  *0  Afll  pL  tife  ofiered  to  denxurre,  but  never  p;oceeded. '  (^)  Vide  20  Affi 
20.  pLio, 

Other  authorities  thry  cite,  but  thefe  (as  I  take  it)  at'e  the  prin- 
cipail,  and  therefore  for  avoyding  of  t'cdioufneire,  having  I  feare_^ 
beene  too  long  upon  this  point,  the  others  I  omit.  Only  this  thfiy 
adde,  that  Lilt  It  ton  had  fe^ne  iiiid  coniidered  of  the  faid  bookcs,  aiid 
have  fet  downe  his  opinion  where  livery  of  feifm  is  made  upon  a  con- 
veyance made  at  one  time,  as  hath  becne  faid,  that  he  hath  fee  fiui- 
pie  conditional!. 
I.ib.  e.  fo.  90.  Bcftigne  ledloff  .Utere  tuo  judiciOf  nihil  enim,  impedid.     Conditio 

FranceV  cafe.       beiieficiatis  quacjiatum  conjiruif  baiigne  /eclindum  vcrborum  intcn^ 
Sl)ver45.  riow.  (iofif^fn  cjt  interpretanday   odiofa  autem  qmejiatum  drjlruii  Jlri&h 
^'  fscundum  cerborj^  proprittateiu  ejl  acdpiendit. 

A  leafe  is  made  toa  niiin  and  a  woman  for  their  lives  upon  condi- 
tion, that  which  of  them  two'/liall  firft  marry,  that  one  fhall  have 
iee,  they  eiitefraarry,  neither  of  them  ftiall  have  fee,  for  the  incer- 
tainty.  ' 

(^o.  461.  a.  Note,  if  the. condition  be  to  increafe  an  eftate  (that  is  to  fay)  t6 

Ant.  ^06.  a.  b.)    have  fee  upon  payment  of  money  to  the  lellbr  or  his  heires  at  a  cer- 

taine  day,  before  the  day  the  hiTor  is  attainted  of  t.eafon  or  felony, 
and  alfo  before  the  day  is  executed,  now  is  the  condition  become  im- 
.poffible  by.  tht)  ad  and  ofience  of  the  leiibr,  and  yet  the  lelTee  (hafi 
not  have  fee,  becaufe  a  piecedcnt'Ccndition  to  encreafe  ah  edate 
.mull  be  "pxirfornied,  and  if  it  become  impdilible,  no  eftate  flial 
rife. 

.  n.  Com.  ^    "  'Pur  ceo  qne  le  granior  ?ic  poet  entrcr,  Stc"  Regularly  when  any 

drowning  fc  J^ij^,  ^i\\  tai^e  advantage  of  a  condition,  if  hcc  may  enter  bee  muft 
iTri)"^^*  ^  enter,  and  when  lie  cannot  enter  he  muft  make  a  claiine,  and  the 
(2  licp.  5S.  b.)     reafon  is,  for  that  a  free-hold  and  inheritance  fhall  not  ceafe  without 

entry  or  clay  me,  and  alfo  the  feoflbr  or  grantor  may  waive  the 

condition  at  his  pleafure. 

As  if  a  man  grant  an  advowfon  to  a  man  and  to  his  heires  upon 
Vid.  Littleton  condition,  that  if  the  grantor,  &c^  pay  20  pound  on  fuch  a  day,  &c. 
cap.  Viliein.         ^j^g  (^^jg  ^f  ^^g  grantee  ihall  ceafe  or  be  utterly  >oid,.(i)  the  grantor 

payeth  the  money,  yet  the  ftate  is  not  revefted  in  the  grantor  betbre 
{d)  PI.  Com.        a  claime,  and  that  claim  muft  be  made  at  the  church,     (d)  And  fo- 
Browning's  cafe   j^  jg  of  a  reverfion  or  rercmnder  of  a  rent,  or  common,  or  the  like, 
^^^'  **•  there  muft  be  a  claime  before  the  ftate  be  revefted  in  the  grantor  by 

force  of  the  condition,  an<i  that  claime  muft  be  made  upon  the  land. 
4«  E.  9, 1.  A  fortiori,  in  cafe  of  a  feoliment  which  pafleth  by  livery  of  feifih, 

there  muft  be  a  re-entry  by  force  of  the  condition  before  the  ftate 

be  voyd. 

•if 

{i)Acc.2.    And.  $• 


Lib.  3.  upon  Conditioji.  Se9:.  350. 

If  a* man  bargaineth  and  felleth  land  by  deed  indented  and  inrolled   Lib.  2.  fo.  50. 
with  a  j>rdri/b,  that  if  the  bargainer  pay,  &c.  that  tbeii  the  llate  SirHi.j<h^ 
Ihiil  ceafe  and  be  void,  he  payeth  the  money,  the  ftateis  hot  revefted  Choliult-y^s  cafe. 
in  the  bargainer  before  a  re-entry,  (q)  aiid  fo  it  is  if  a  bargain  and  ^ 

fale  be  m-Ade  of  a  reverfion,  remainder,  advowfon,  rent,  common, 
^c.  And  fo  it  is  rf  lands  bee  devifed  to  a  mah  and  to  his  heirs  upori  (6  Rfp.  34. «,  b. 
condition,  that  if  the  devifee  pay  not  ao  ponrtd  at  fuch  a  day,  that  ^/"*  ^^'^-   •) 
his  cllcile  Jhall  ceife  arid  b<?  void,  the  money  is  not  paid,  the  Hate 
fhali  not  be  vefted  m  the  he:r  before  an  entry.     And  fo  it  i§  of  the 
TCver$on  or  remainder,  an  udvowfon,  rent,  common,  or  the  like.  (3) 
"    3ntthe  faid  rule  hath  divers  exceptions.     Firft,  in  this  prefent 
QvStoi  Utileton,   for  that  he  can  make  no  entry,  he  Ih'all  not  be  Vid.  Lib.i.  fo. 
driven  to  make  any  claimc  to  the  ireverfion  :  for  feeing  by  conllruc-    ^^  *  ^'^J*j.*^"  q* 
tion  of  law  the  freehold  and  inheriUince  pafleth  inaintenant  out  of         .... 
the  leifor ;  by  the  like  conJtrudioh,  the  freehold  and  inheritance  by 
the  default  of  the  leffee  llVall  be  revelted  in  the  leffor  without  entrie 
orclaime. 

2-  If  I  grant  a  rent  charge  in  fee  out  of  my  land  upon  condition,  PI.  Com.  Brown 
there  if  the  condition  be  broken,  the  rent  /hall  be  extinct  in  my  hmd,  ii^gVcaie  133  b. 
hecaufe  I  (that  am  in  pofl'eftion  of  the  land)  need  make  no  claime  20E.  4. 19. 
upon  the  land,  and  therefore  the  law  fhall  adjudge  the  rent  voide 
without'any  cHime.    '  '  "' 

3.  If  a  man  make  a  feoffment  unt6  me  in  fee  upon  condition  that  $0  E.  4. 19. 

I  ihall  pay  Unto  him  20  pound  at  a  day,  he.  befote  the  day  I  let  20  H.7, 4.  b. 
r  n  L  1  unto  him  the  land  for'yeares,  referving  a  rent,  and  after  faile  ^^  ^^'  ^^•) 
•1^2 1 5.  D.J  of  payment,  the  feofiie  fhall  retaine  the  land  to  him  and  to  V      ^'  ^^'^ 

his  heirs,  and  the  fent  is  deteirnined  and  extin^,  for  that  the  feoffor 

could  not  enter,  nor  need  not^  daime  upon  the  land,  for  that  he  him- 

felfe  was  in  polVefTion,  and  the  condition  being  collateral!  is  not  fuf- 

pended  by  the  Icafc,  otherwife  it  is  of  rent  referved. 

■  4*.  If  a  maii  by  his  deed  in  confideration  of  fatherly  love,  &c,  co-  Lib.  t- 174. 

venant  to  ftand  feifed  to  the  nfe  of  4iimfelfe  for  life,  and  after  his  de-  D^g^^s  ch1>. 

ceife  to  the  iife.  of  his  eldeft  fonne  in  taile,  the  remainder  to  his  a^gg^^^^T^' 
*  (econd  fonne  in  taile,  the  remainder  to  his  third  fonne  in  fee,  with  a  gi5,  a.) 

proujb  of  revocation,  &c.  the  father  doth  make  a  revocation  ac-    * 

colMing  to  the  provifOy  the  whgle  eftate  is  maintenant  revelled  in 

"him  without  entry  or  claime  for  the  caufe  aforefaid. 

"  he  grantee  ad  uncore  iUlf  pur  3  atis."  By  this  it  appeareth  that 
albeit  the  lelVee  had  pro  tempore  a  fee  fimple,  yet  after,  that  fee  fim- 
ple  is  deveiled  out  of  him,  and  v^fled  in  the  leflbr,  he  fhall  hold  the 
lands  for  three  yeares  by  the  exprefle  limitation  of  the  parties. 

If  a  man  Qiake  a  leafe  for  40  years,  the  lefl'ee  afterwards  taketh  a  p|.  Com.  j,, 
Jeafe  for  20  yeares  upon  condition  that  if  he  doth  fuch  an  aft,  that  Fulmerltotie's 
then  the  leafe  for  20  yeares  Ihall  be  void,  and  after  the  leffee  breake  c*f^  i^-  b.  ' 
the  GonditPon,  by  force  whereojf  the  fecond  leafe  is  yoid,  notwith-  li^^a-'^Air 
.ftanding  the  leafe  for  40  yeares  is  f ^irrendred,  for  the  condition  was  ^^^3'  ^i^g\ 
annexed  to  tlie  leafe  for  ao  yeares,  but' the  furrei;ider  was  abfolutc*  (■>  Rrp.  11.  a. 
So  it  is  if  a  nlan  make  a  leafe  for  40  yeares,  and  the  leflbr  gratit  the  1  Hoil.  Abr. 
.reverfion  to  the  lefiep  upon  condition,  and  after  the  condition  is  412*<)' 
broken,  the  tearqit^  was  abfolutely  furrendred.     And  the  ^Lv.erfitio 
is  when  the  'lefTpir  grants  the  reverfion  to  the  lefTee  upon  condition, 
and  when  the  lefTee  grants  or  furrend^rs  his  eflate  to  the  leffor ;  for  7  £.  4.  f 9, 
A  (onditiOA  annexed  to  a  furr^der  ijaay  revefl  the  particular  efiate,  14  £.  4.  6. 

becaufe^^*^'  • 
(•)  [S^Nolc  i«o.J  (3)  [See  Note  i»i.] 


Lib.  3.        Cap.  5. 


Of  Eft  at  OS 


Sea.  351,  352, 


•        becaufe  the  furrenier  is  condition  ill.     But  when  the  leflbr  grants 

the  reverfion  to  the  lelTee  upon  ro3d;tton,  there  the  condition  is  an  - 

aexcd  to  the  reveriion,  and  the  fi^rrender  ahfolute.  (i) 

8E.  s.  AC  395.       A  g^rd.an  m  chiv  tine  tu)k  a  !efi:r:uent  of  the  intant  within  age 

/  th  it  v/a  in  h^s  w.ird,  and  I  he  iniuit  brought  an  nlTiie,  and  the 

gi.d:an  ihdJi  \tt  .idj"«ije.d  utlisicilor,  wliicn  proveth  that  the  leoff- 
mc:it  as  ^^ain*r  the  inUi.t  w.is  vov.!,  <iud  yet  by  accept.ince  thereof 
..h*'  ii.tL.vj  .»i'  Vkt  j^i-diifi  \v.i^  M'.iT:  :\'r*-A\ 
W  E.  3.  ?7.         •    A  III  Ji  ji.  l^.a^  »-  i"  .U  Jor  tL  l::u.  irl  l.fe  hy  deed,  referving  th<5 

iirW  I'uvi  :i  vl.uls  a  n«u;,  aii'l  if  tlie  UCii.c  will  hold  the  land  after  the 
(even  yj  >  «>,  t v  p.iy  a  rent  iq  riDncV;  the  letVee  wiU  ni»l  hold  over, 
but  i'uficii.igc  lits  tciniR':  in  this  c  tft  in  judgement  of  law  he  had 
but  a  t^iarme  for  feveii  ye  ires.  AnU  fo  ii  is  if  a  man  make  a  l?:ife 
for  lift,  i.nd  if  ti.e  \■^^K^f  witliin  one  yrrire  p  ly  not  20  Jh'Ilings,  that 
he  fhall  h  ive  hut  a  t'*arme  for  two  ye  ires,  it  ijce  pay  not  the  nK»ney 
*lie  ett  tte  hjt  life  is  dcieniiincJ,  aiw  he  ihall  Ji  ive  the  land  but  tor 
two  yeares. 

"  Ceo  ffi  lone  proofs  aJongu^'s^  que  le  rcrtr/hn  eft  in  lay^  S^c.*' 
Jlere  is  imply*  a  thd.t  no  rn  tn  c.ai  h  ivc  an  a  tioii  of  walle,  unlellc  the 
reveiffon  he  in  him,  and  h\  thi  .;'u'.i.#r:Lr.  of  oar  author  the  reafa;4. 
;of  a  Cu.fc,  arid  well  applyed,  it  a  ^  •  ri  praolu  la  Liw.  (^i) 


Sect.   361. 


Jif^S  ^^  ^^/^  c^/^s  de  fcof merit    T^t/T  in  fiich  cafes  of  feoffment 
fur  condition.  Von  Ic/coffor  pait     ^  tipon  condition,  where  the  fcof- , 
aim 


alment  entrerpur  (e  cimditim  ck- 
ifreint;  Sfc.  *  la  k  Jeo^r  nf/t:  /e 
franklentment  dcvajUjon  erUrie,  ^c. 


for  may  huv  fully  Ciiter  for  the  condi- 
tion broken,  &c.  tlu»re  the  feoffor 
b-aili  i:ot  the  freehold  before  his  eu^. 
trie,  &,c.  (3) 

This  upon  th-.tt  v.  l.ir'a  hath  be:ne  (tiid  is  evident,  and  needetb  |i« 
further  explanation.  ' 


Sea.  35  a, 


JTEM,  a  ftof.ncntfoitfaitfur 
tiel  condiiion,  que  iefccffce  dufic- 
ra  Ic  terre  al  fevfl-ry  ct  a  la  feme  del 
feoffor^  a  aver  ei  tcner  a  cux,  et  a  les 
heireii  de  lour  deux  corps  engendrcs, 
et  pur  default  de  tiel  itjne.  le  remain- 
der al  droit  hcires  le  feoffor.  En  ceo 
casfi  le  baron  devi/,  vivant  la  femCy 
devant  afcun  eftaie  en  le  tailefait  a 
eux,  *  S^c.  danques  doit  le  feoffee  per 

la 

•  ia — /'  w  in  L. 

(1)  ScealfoDycr  I4J.  2  Roll.  Abr,495. 
(a)  [See  Note  x2i.]     . 


A  LSO  if  a  feoffment  be  made 
"^  upon  fuch  condition,'  that  the 
feoiTee  Ihal  give  the  laad  to  the 
ieolfor,  and  to  the  ^ife  of  the 
ieoHor,  to  have  xmd  to  hold  to 
the4n  j»nfl  lo  the  hcires  of  their  two 
bodyos  engendred,  and  for  default  of 
fuch  iffue,  the  remainder  f o  the  right 
heires  of  the  feoffor.  In  this  cafe  if 
the  hulband  dyeth,  living  the  wife, 

beforf 

and  M.  an^  Rch.  i 

(3)  [Sec' Note  1x3.] 

*  &c,  not  in  L.  aud  M«  nor  Roh. 


Lib.  3. 


upon  Condition. 


Se6l.  352, 


la  lejfjaire  ejiate,a  la  feme  cif  pres 
k  conditiorij  et  auxif  cj/  pres  I'entent 
it  le  condition  que  ilpoUfaire^  cejl- 
afeavoir^  de  leffer  la  terre  alfemme 
par  terme  dt  vie  fans  impeachment  de 
Toaji,  le  remainder  apres  Jon  deceaje  a 
les  heires  de  f  corps  fa  baron  de  Itti/ 
tngendres,  et  pur  default  detiel  ijjue, 
le  remainder  al  droit  heires  le  baron, 
Et  la  caufe  pur  que  le  teafejirra  bi 
cejl  cos  a  la  feme  fole  fans  impeach- 
ment de  tcajl,  eft  par  ceo  que  le  con- 
tUtion  ejiy  que  fejiate  JcrYa  fait  al 
haron  et  a  fa  feme  en  %  tf^^l^r  Et  ft 
tiel  ejlat^  u/l  eftefait  en  le  vie  le  ha^ 
ron^  donques  apres  le  niqrt  le  baron 
f/  II  uji  ewe  eftate  tnt  en  le  taile;  quel 
efiate  eft  fam  impeachment  de  waft. 
Et  ijlint  il  eji  reafbn,  que  cy  pres  que 
home  pott  f aire  ejiate  a  t'entent  de 
condition,  Sfc,  que  if ferroit  %fait,  S^c, 
comment  que  ^  el  ne  poit  aver  ejiate 
en  +  taile Jicome  el  **  puiObit  aver  Ji 
Je  done  en  le  taile  uJi  ejirej'ait  a  ff 
fa  baron  et  J  J  a  Ivy  en  le  vie  -\'\'fa 
baron.  '        -      ' 


before  any  efuite  in  taile  made  untq 
them,  8cc.  then  ought  the  feoffee  by 
the  law  to  make  an  eftate  16  tlic  wife 
as  neer  the  conchtion,  and  alfo  as 
neere  to  the  entent  of  the  condition 
Its  he  may  make  it,  (i)  thacis  to  Ik}-; 
to  lot  thelatid  to  the  tvife  for  tennc 
of  life  without  raipeachment  of 
wafte,  (a)  the  rcmJiinder  aftef  his  de- 
ceafe  to'the  heires" of  the  body  of 
her  hulband  oh  her  l)ej{otten,  (3) 
and  for  default  of  fuch  inue,  the  re- 
mainder to  the  riglit  heires  of  the 
bulband.  And  the  caufe  why  the 
leale  ftiall  bee  in  this 'cafe  to  the 
wifealofie  without  impeachment  of 
wafte  is,  for  tliat  the  condition  is, 
that  file  eftate  flial  be  made  to  the 
hutband  and  to  his  wife  in  taile. 
And  if  fuch  ellate  had  been  made  in 
tlie  life  of  the  hulband,  then  after 
the  death  of  the  hutband  fhee  fliould 
have  had  an  eftate  in  taile,  which 
eftate  is  without  impeachment  6f 
wafte.  And  fo  it  is  reafbn,"  that  as 
neare  as  a  man  can  make  the  eltate 


to  the  intent  of  the  condition,  Sec. 
that  it  (hoaid  bee  made,  &c.  albeit  (he  cannot  have  eftate  in  taile,  as  Ihe 
might  have  h^d'if  .the  gift  in  taile  had  been  made  to  iier  bulband  and  to 
her  in  the  life  of  her  hutband,  &c.         ^    . 


**  QUE  le  feoffee  doner  a,  ^c."     Here  is  no  time  limited,  there-  3  y^^^  ^^^ 

..     fore  the  feoffee  tiv  the  law  hath  time  during  his  life,  unlefle  o^^r  14  Ell£. 

[210.  5^1  he  be  haftened  by  the  requelt  of  the  feoffor  or  the  heires  of  D\cr.  Sii.  b. 

*  .   his  body,  as  LitiUton  faith  in  the  next  feftion.  2  1 1. 4.  5. 

^         ■'^^  -      ,  44  E.  3.9. 

Lib.  S.  fo.  79,  80>  81.  iu  Seignior  Crumwers  cafe.      (Ant.  208.  b.      1  Roll.  Abr.  4$9. 

X  RoU.  Abr.  614,  615.  a.)     (^  Hep.  59.)     . 

■    «♦  8i  le  haron  devie,  Spc."     But  b  this  cafe,  if  the  feoifee  dyeth  (Sea  537.) 
^fore  any  feoffgaent  m^ide,  then  is  the  condition  broken,  becauie  lie 
miide  not  the  eftflitcs,  &c.  within  the  time  prefcribed  by  the  law.  But 
it  the  feoflfment  b«c  jnade  upon  condition  that  the  feotfee  before  the 
fcaft  of  St,  Michael  the  Archangell  next  following  give  the  land  to  the  ^^  J^-  ''•  ^3. 
feoff^raadto  his  wife' ip  taile,  ut  Jhpra,  and  belore  the  day  the  y  eIJ^.^p^cp  ^^' 
• '  •  ito^tt,  ^^l  Pi.  x^^: 

,^«.  Lib.  2.  fo.  79.     Seignior  Cromwell^s  caff.     (Seet  334.) 


'^  t  Us  ctrts  de/QM  baron  ititUiy  ei^indres, 
io  L.  and  M.  and  KfAu 

Xlt  added  ill  L.  and  M.  and  Rob. 

C|i^  rsur— 4^  itfity  in  ^»  and  Mr  and 


\fait  not  in  I#.  and  M  nor  Rob. 


(tJ£See  Note  114.] 


(a)  [See  Note  las.J 


J^f  el — il  in  L.  and  M.  and  Roh. 
'4-  le  added  in  L.  and  M.  and  Roh. 
••  el — i/  in  L.  and  M.  and  Roh. 
Wfa^QH  in  L.  and  M.  and  Roh. 
XX  a  not  in  L.  and  M.  and  Roh. 
\'\fa-^Jon  in  L.  and  M.  and  Roh. 


(3)  [S«c  Note  ia6.] 


Lib.  3.       Gap.  5. 


(t  no!l.  Abr. 

41-9.  Acit. 

(•.'Kep.  79.  a. 
C  llep.  JO.  6.) 


Of  Eftates 


Seft.  352. 


feoffee  cJieth,  the  ftate  of  the  heire  of  the  feoffee  fhrtll  be  ahfolute, 
be(!tUife  a  certhiiic  tune  is  limited  by  the  mutual  agrcoment  6f  the 
panes,  withm  which  time  the  condition  becoinmeth  impolTii&le  by 
the  ac^  of  God,  as  liath  l>eeii  faid  before,  and  therefore  it  is  r,2cef- 
faty  when  a  (fay  is  Umited,  to  adde  to  the  condition,  that  the  feotiee 
or  his  beires  doe  per^brme  the  condition;  but  when  no  time  is 
limited,  then  the  i'e(A\tt  at  his  perill  mult  pertbrme  the  condttioa 
during  his  life  (al thou (j;h  there  be  no  lequeft  made)  or  elfe  the  feof- 
ifor  or  his  heires  inay  re-enter. 

"  Fait  a  ciix,  SfC**    Here  the  (<J*c.)  implyeth  according  to  the 
condition  with  the  remainder  over. 


rr  E.  3. 

•DowTr  IS.V 

Seignior  Cron;- 

well'b  caCe  ubi 

fuprn. 

(6  Rep.  30.  b.) 

(1  K  ,11.  Abr. 

f  1  Koll.  Abr. 
4S8.) 


fleipnioT  Croin- 

'1vell'»  cafe  ubi 

fupra. 

(i  R«p  79. 

Ai\L  :i^U8.  b.) 


"  Al  feoffor  8f  a  lefcme^  SfC*'     Here  it  appeareth  that  albeit  the 
feme  bee  a  ftrangcr,  yet  the  feoffee  is  not  bound  to  make  it  within 
convenient  time,  becuufe  the  feoffor  who  is  privy  to  t;he  condition  is 
to  take  joyntly  with  her.   And  fo  it  is  if  the  condition  be  t(»f-  .    -t 

enfooffe  the  feoffor  and  an  efinmger,  the  feoffee  hath  time  L      9"   ^'J 
during  his  Jife,  unkfl'e  he  be  hallened  by  requeft.     Otherwife  it  is 
(as  hath  beene  faid)  j^'hcre  the  condition  is  to  enfeoffed  a  ftraiiger  or 
Grangers  onely. 

•  If  a  man  make  a  feoffment  in  fee,  upon  condition  that  the  feoffee 
fliall  make  a  gift' in  taile  to  the  feoffor,  the^Teniainder  to  a  ftranger. 
in  fee,  there  the  feoffee  bath  time  during  his  life,  as  !•«  jitorefaid,  be- 
caufe  the  feoffor  who  is  partie,  and  privy  to  the  coifflM9h,  is  la  take 
the  firft  eftate.  But  if  tiie  condition  were  to  mtike  a  t;ift  in  taile  to 
a  ftranger,  the  remainder  to  the  feoffor  m  fee,  there  tbtj  feoffee 
o.u,i;ht  to  dne  it  in  conv«jnient  time,  forthat  tlie  ftranger  is  not  privy 
to  the  rendition,  and  he  ought  to  have  the  profits  piefentl}>  as  be- 
fore  hath  bcene  faid.  . 


j;Ant.  21.  b.) 


"  De faire  ejiate  alfcme  cy  prcs  Ir  condition ^  ci  auxi/  cypres  Ven" 
terii  rhl  foiidition  que  il  poit  fairf,  <3j'C." 

A,  infeoffe  B.  upon  condition  that  B,  ftiall  make  an  eftate  in  frank- 
mariagf  to  C  with  oho  fuch  as  is  the  daughter  of  the  feoffor;,  in 
this  caie  he  cannot  make  an  cltate  in.  fiiajk marriage,  becaufe  the 
eftate  muff  move  from  the  feortee,  and  the  daughter  is  not  of  his 
blood,  but  yet  he  muft  make  an  eftate  to  them  for  their  lives,  for 
this  is  as  rA-er  the  condition  as  he  can.  And  fo  it  is  if  the  condition 
be*,  to  make  to  A^  (which  is  a  meer  4ayraan)  an  eftate  in  frankal^ 
moigne,  yet  muft  he  make  an  eftate  to  him  for  his  life^  for  }he  rea- 
fon  here  yeelded  by  Liitltton. 

A  diverfitie  is  to  be  underftood  between  conditions  that  are*  to 
create  an  eftate,  and  conditions  that  are  to  deftroy  an  eftaite :  for  her^ 
*it  appeareth,  that  a  condition  that  is  to  create  an  eftate,  is  to  be 
performed  by  cbnftruftion  of  law,  as  neere  the  condition  as  may  be, 
and  according  to  the  entent  and  meaning  of  the  oondition,  albeit 
the  letter  and  words  of  the  condition  cannot  be  perfor^ped:  bat 
otherwife  it  is  of  a  condition  that  deftroyeth  an  eftate,  for  that  is  to 
be  taken  ftri<^Hy,  unleffe  it  be  in  certaine  fpeciall  cafes  5  and  of  tbi« 
fomewhat  hath  becne  faid  before  in  this  chapter. 

As  if  a  man  morgage  his  land  to  W,  upon  coridifion,  that  if  the 
Conclit"  Br.  190.  Hiorgageor  and  J.  5.  pay  twenty  ftiillings  at  fuch  a  day  to  the  mor^ 


<t  Roll.  Abr.  ' 
VZ6.  Plow.  7.  a. 
Dyer  45^  a.) 


.10  H.  8.  tit. 


\^  .S3.  H.  8. 
■  Jciiit  Br.  62- 


tit. 


gagee,  that  then  he  ftiajl  re-enter,  the  morgageor  dieth  before  the 
day,  /.  S,  paies  the  money  to  the  morgagee,  this  is  a  good'  perform- 
anr.e  of  the  condition,  and  yet  the  letter  of  the  condition  is  not  per- 
formed. 


lib.  3.  upon  Condition,  Se6t.  95S« 

fcrmed*  Bat  if  the  morgageor  had  heen  alive  at  thd  day;  and  he 
iroiikl  not  pay  the  money,  but  refuled  to  paf  the  fame,  and  i .  5.  alone 
had  teodred  the  moDey,  t£e  morgagee  might  have  refnfed  it.  But  if 
a  man  naake  a  leale  to  two  for  year es,  with  a  provi/o^  if  the  lellcea 
dye  duiiog  the  teami,  the  leflbr  ihall  re-enter,  one  lelfee  alien  his 
part  and  dye,  the  other  le0ee  cannot  re-enter,  but  the  affignee  (hall 
tajoy  the  te^rm  fo  long  as  the  furvivor  liveth,  and  the  realon  is,  be* 
came  the  leafe  by  the  pravifo  is  not  to  ceale  til  Doth  be  dead.  But 
in  the  tormer  cafe,  albeit  the  morgageur  be  deiui,  yet  the  a£t  of 
God  ihall  not  dil'able  /.  S,  to  pay  the  money,  for  thereby  the  moi^a« 
gee  receives  no  prejudice.  And  fo  it  is  iu  that oafe,  if/.  S,  h^ddied 
before  the  day,  the  morgageor  might  have  paid  it. 

And  here  is  to  be  obferved  a  diverfity  when  the  feofiee  dyeth,  for  Li'd.  2.  fo.  79, 
(hen  (as  hath  been  faid)  the  condititni  is  broken,  and  when  the  feof-  8o,  8i.  Seigaior 
for  dyeth,  tor  then  the  eftate  is  to  be  made  as  neer  the  intent  of  the  9u*"4  ^i*  ^*^ 
leondition  as  may  l)e.  • 

"  Alfeme  pur  tenne  defa  vie/an^  impeachment  dc  XDq/l.*' 
Here  it  appeareth,  that  this  eiUte  for  life  ought  to  be  without  im*> 
peachment  of  waft,  and  3ret  if  the  wife  doth  accept  of  any  cltate  for 
life  without  this  claufe,  without  impeachment  of  waft,  it  is  good,  be- 
caufe  the  ftate  for  life  is  the  fubftance  of  the  grant,  and  the  privilege 
to  be  without  impeachment  of  waft  is  coUaterall,  and  onely  for  the  ^  H.  4.  $. 
benefit  of  the  wife,  and  the  omiffion  of  it  oneiy  for  the  benefit  of  the  ^ignior  Oom* 
fccire.  (\  )  ''«^'»  c»^«  "^i 

Alfo  if  the  wife  take  hufband  before  rcqueft  made,  and  then  they  [j'^jj*^  ^^   . 
r220  A.1  '^^^^  requeft,  and  the  ftate  is  made  to  the  hufband  and  wife,  303, 904. 442. 
*•       •  -J  daring  the  life  of  the  wife,  this  is  a  good,  p«rtbrmance  of  the  Ant.  207.  a. 
condition,  albeit  the  eftate  be  t^ade  to  the  hufband  and  wi)!e,  where  Cro^  £i.  45.) 
UtlUton  faith  it  is  to  be  made  to  the  wife,  but  it  is  all  oii^  in  fub-  ilj^'^*  ^^^' 
$snce,  ieeing  that  the  limit^on  is  dtinng  the  life  of  the  wife*  '' 

"  SawM  impeachment  de  wajiy'  Abjquc  impetitione  vqfii,  (that  is)  (C«v  Car  S4?.) 
without  any  challenge  or  impeachment  of  w.ifte,  and  by  force  hereof  iCro,j^c.  ^ne,) 
theleiTee  may  cut  downe  the  trees  iind  copvert  them  to  his  ownc  ufe.  ^'■'® '°  "'-^  *^ 
Otherwlfe  it  is  if  the  words  wereyiiyyw  impeackmait  per  afcun  acHoii  dt  P^'  'j'^J'^  ^^*y* 
so/?,  for  then  the  difcharge  extends  l)Ut  to  the  actiOn,  and  not  to  the  u.  s.  s3. ' 
trees  themfelves,  and  in  that  cafe  the  leflbr  Ihall  have  then>  (1). 

And  it  is  to  be  obferved,  that  after  the  deceafe  of  the  hulband  the 
date  is  not  to  be  made  to  the  wife  and  the  heires  of  het  body  by  her  (4  ]^p.  ^.  t.) 
late  hulb'tnd  ii^endred,  cuid  fo  to  have  an  eft«Ute  of  inheritance  as  ttia 
ibould  have  had  by  furvivor,  if  the  eftdtc  had  bin  made  according  lo 
the  condition,  but  only  an  eftate  for  life  Without  impeachment  of 
waft,  &c.  ioT  thai  by  the  aufhontie  of  Littktofi  is  not  fo  neere  the  in- 
tent of  the  condition  as  the  cafe  that  LiftktOfi  putteth.  But  I  will 
feurch  no  further  into  this  CWle^  but  leave  it  to  the  learned  i^id  judi- 
cious reader. 

"  Ee  ttprcs/on  deceafe  a  la  heires  del  corps  le  baron  de  luy  en*  /^^  jq  ^^ 
fpfdrtsP  j^(j,  i^  xT.  •.) 

iSotc  here,  admit  that  there  were  twdriftbes  in  |aile,  the  Remainder 
ihal  prefently  veff  only  in  the  eldeft,  and  yet  if  hee  dieth  without  if- 
fuc,  it  ihall  per  fir  mam  doni  veft  ifi  the  youngeft,  as  hath  beene  faid 

i^ 


.[210.  a.] 
(1)  [See.Wete  147.3  (i)  [See Note  iW] 
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Sea.  353,  354. 


in  the  chapter  of  Eft  Ate  raile  :  (^)  and  fo  it  it  tabiii  proved  her<, 
for  otberwife  the  condition  (if  there  were  two  idiies)-cpu]d  not  Ific 
performed.  ^ 


Seft.  353. 


TTEM  en  cejl  cafe  fi  h  baron  et 

la  feme  ont  {Due,  et  deviont  (f^vani 

le  done  en  le  taiiefait  a  eux,  S^'c.  don^ 

gttes  le  feoffee  doit  fair  e  efiate  a  I  iffue 

et  a  les  heires  de  corps  fon  pere  etfon 

mere  engendres,  et  pur  defanU  de  tiel 

iffue,  le  remainder  a  les  droit  heires  le 

baron,  8^c,     Et  mefme  la  ley  eft  en 

outers  cafes  fenib/aOles.      lit  fi  tiel 

feoffee  ne  voet  Jaire  tiel  ejtate,  i^c, 

quant  il  eft  reajonablement  requifcper 

eux  que  devoye7)t  aver  ejlatc  per  force 

de  le,  condition,  S^c,  donqne  poet  le 

feoffor  oufes heires  entrer*. 


A  LSO  in  this  cafe  if  J,heliu{ban3 
ttud  wife  liave  illue,  and  die  be- 
fore tlie  gift  iu  tiiiJe  made  to  them, 
&c.  thou  the  feoftce  ought  to  make 
au  efiate  to  the  ilFue,  ami  to  thii 
heires  bf  the  bodv  of  his  father  anU 
his  mother  bcijotten,and  for  defauJt 
of  fuch  iffne,  Sec.  the  rerjminder  to 
tlie  rielu  heires  of  the  hulband,  &c. 
And  Uie  fame  law  is  in  other  hke 
cafes :  and  if  fuch  a  feoffee  will  not 
take  fuch  eftate,  &c.  when  he  is  rea- 
fonably  required  by  tliem  which 
ought  to  have  Uie  ffate  by  force  of 
the  condition,  8ic.  then  may  thp 
feofitir  or  his  lielres  enter. 


(f  Rep.  78.  b. 
79.) 

(Ant.  f  22.  b. 


"  QUANT  il  eft  reafonahlanj^t  reqvife  pet  ^eux  queux  Hevoyent 
aver  efiate  per  force  de  lefondition."  Note  here  it  appear- 
:eth,  that  the  feoffee  hath  time  durfng  his  hfe  to  make  the  eltate,  un- 
lefle  he  be  reafonahly  required  by  tlieoi  that  are  to  take  the  eilate. 
This  is  to  be  intended  of  parties  or  privies,  and  not  of  meere  ftran- 
gers,  for  there  (as  hath  beene  faid)  the  (late  mull  be  made  in  conve- 
214.  b.  208.  b.)  nient  time. 

And  concerning  the  requefl  it  is  to  be  knowne,  that  when  the  re- 

queft  is  made,  th^  party  or  privy  muft  requeft  the  feoffee  at  a  time 

certain  to  be  upon  the  land,'  and  to  make  the  (late  accoVdirig  to  t}ie 

condition,  foi*  feeing  -qp  time  certain  is  prefcribed  for  the  making  of 

(•  R0p..^9.  b.)  *he  flate,  and  it  is  incerlain  wlien  the  requeft  fhaTI  bee  made,  fuch  re- 

"        queft  and  notice  muft  be  jiiade  as  haih  bin  faid  before  in  this  chapter. 

And  of  this  fedion,  with  the  (Sfc)  there  needeth  not,  upon  that 

^which  hath  beene  faid,  any  fariher  exulicarion.  ' 


Se6l.  354. 


[220.   bj 


TTEM  ft  feoffment  foit  fait  fur 
cottdition,  quelefeoffeef  re-infeof- 


A  LSO  if  a  feoffiuent  bee  made 

^    _      .         ^    ^       '^uponcondltion,  that  ifthefeoS- 

/era  plufors  homes,  a  aver  et  tefier  a    fee  fliall  re-enfeoiPTe  many  men,,  to 

eux  have 


•  ef f.  added  in  L.  and  M.  and  Rob.         ,f  fe-ififiijfitra^nfiqffrat  L.  and  M.  and  Roh. 

(i)  See  I  Rep.  95*    s  Rep.  ^i.    it  Rep.  to.  and  the  note  {>ag»  M.  jn  Mr.  PoogUt> 

Reports.  '      ,         r         \       '  , 
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upon  Condition. 


Se6l.  35\T, 


eur  ei  a  lour  hcires  a  fonts  jours,  et 
touts  tea  J  qUe  devoknt  aver  qiate  mo- 
TOfit  dsvant  afcun  eflate  fait  a  eux, 
donqae  doit  le  feoffee  faire  cjiate  al 
l^re  celuy  qne/arveff/ai/i  dc  euj,  a 
aver  et  tener  a  tui/  et  (jl  ies  heire^celuy 
qaefurvefquijif. 


haveand  to  hold  to  them  and  to  their 
heirs  for  ever,  8c  all  thev  wWch 
ought  to  have  eftate  dye  before  any 
eftate  made  to*  them,  then' ought  the 
feoflee  to  make  eftate  to  the  heire  of 
him  which  furvivetj  of  them,  to  have 
and  to  hold  to  him  and  to  the  heires 
of  him  which  furviveth  (i). 


*"  a^^  le  feoffee  re-vfeofera  piufors  homes,"     By  the  r enfeoff-  (^  Rep.  70.) 

ment  it  is  implied  to  be  made  to  the  feofforb,  ior  d  feotfe- 
ment  over  to  ftrangers  .cannot   be  faid  a  re-feoifemcnt,  and  if  the  / 

feoiFeraeiit  ihould  be  made  over  to  ftrangers  onely,  tbeu,  ^as  hatlj 
Leene  oftei;|  faid,  it  uiuft  be  iii.;^de  in  convenient  tiiue. 

**  Al  heire  ceiut/  quefumfjuill,  a  arer  ^  tener  a  lay  Sc  a  Ies  heires 
cehtt/  quejurvcfquijtP  liereupon  queltions  have  beene  made,  where-  ' 

lore  the  hdhendum  is  n<>t  to  the  heires  of  the  heire,  and  tor  what  rea- 
Ion  it  is  by  L'Utltton  linuted  to  the  heires  of  the  iurvivor.  And  the 
ca^fe  is,  for  that  if  it  were  made. to  the  heires  of  the  heire,  tbei^ 
feme  perfons  by  pofiibillty  (hould  be  inheritable  to  the  land,  whi.ch 
ihouid  not  have  inherited  if  the  ellate  had  becne  made  to  the  farvi- 
vor  and  his  heires,  and  confequently  the  condition  broken. 

For  example,  if  the  fiirvivor  to(»k6  to  wife  Alice  Fairejield^  in  this   (Ant»  12.  a.) 
cafe  if  the  hmitation  were  to  the  lonne  and  his  heires,  then  if  the 
'4bt)ne  fhouid  dye  without  heireb  of  his  fiitlier,  the  blood  of  the  Faire- 
^elds  (being  the  blood  of  his  motl):er)  fliould  inherit.     But  if  the  li- 
mitation be  to  the  right  heii  e^  of  the  father,  then  fhouid  not  the 
^bfoodof  the  Fairejidds  by  lUiy  poffibilitji  inherit,  tor  then  it  i*  asi 
mach  as  if  the  ftate  had  beene  iiiade  to  the  fui-vivor  and  his  heires  ; 
and  there 
many  hav 
iind  of  fee 

-bath  beene  faid  to  open  the  meaning  of  Littleton,  and  therefore  I 
will  dive  no  deeper  into  this  p'^int,  but  leave  it  to  the  further  con- 
iideratiou  of  the  learned  read'J.^2)\     '  * 


1/.-  J 


$ea.  4: 


^f 


A 


SeSt.  355. 


TTE  M  fi  feofment  fait  fait  fur 
'T  condition  d*€nfeofferun  auter^  pti 
^  de  doner  en  \\  taile  a  un  auter,  fy. 
ji  le  feoffee  devfint  le  'perfortmnce  del 
^condition  eiifeoffa  un  ejlrauger,  ou 
fait  un  leafe  pur  terme  de  vie,  donques 
poet  le  feoffor  etfes  heires  entrer,  S^c, 
pur  ceo  que  il  ad  luj/  mefine  difahte  de 
'.*...*  jyef former 

''+  fif^.  added  in  L.  and  M.  and  Rob. 

%di  not  in  L.  and  M.  lior  Rob* 

1* 

$  (l)  [See Note  119.] 


A 


LSO  if  a  feoffement  be  made 
upon  condition  to  enfeoffe  an- 
other, or  to  make,  a  pr\h  in  tailis  to 
another,  &c.  if  the  ftqii'ee  before  the 
perfor^pahce^f  thc'condition  en- 
feoffe a  ftianger,  ox  make  a  leafs2  for 
life,  then  may  ihefeoftbrandhiaheh-s 
ciiter,  86C.  l;ecauiL  he  bath  difable4 
-     •  .;    ■■'.  >'    '/  bimiel% 


B  k  added  in  L;  and  Mrand  RcK. 


'1      tyt0 


'-'/>•* 


(2)  See  the  note  «,  on  page  i?-  >. 


/'S 


Ea 


J. 


Lib.  3.       Cap.  5. 


Of  Eftates 


SeGt.  356* 


ptrformer  k  eondttion  eniant  qui  U   (i)  himfelfe  to  performe  the  condi^ 
ad/ait  efiate  a  un  outer,  ifc  tion,  inafmuch  as  he  hath  made  an 

efiate  to  another,  8cc. 

J^ITTLETON  having  fpoken  of  debalts  of  performance^  x>r 
exprefle  breach^  of  conditioiiSy  fpeaketh  now  in  what  cafes  the 
feoffee  in  judgement  of  law^doth  difable  himfelfe  to  perfoim  the 
condition:  and  of  difabilities  feme  bee  by  a^  of  the  party ,  and  fozne 
by  a£t  in  law. 

*^  Outt  doner  en  ioiUA  un  imier^  ifc!^    Here  is  implied  an  efiate 
for  life  or  for  yeares,  &c. 

J3  H.  7. S3,  b.       *<  Ei^eqfe Ml  ejhrmiger  oufmt  un  Uaft  fur  terme  de vie*  r<« ^ «    ^ 
■  32  E.  ^'I^f^e     This  is  a  difabilitie  by  the  aft  of  the  partie,  for  herein  the  L^^  ^  •  »• 

ITkff.  iTr!^  ^^^^^  ^^^^  difabled  himfelf  to  make  the  feoffineat  or  other  efiate 
'^'  '  according  to  the  condition.  ^  And  to  fpeake  once  for  all^  the  feoffee  is 
difabled  when  be  cannot  convey  the  land  over  according  to  the  con* 
dition  in  the  fame  plight,  qualitie,  and  freedome  as  the  land  was 
conveyed  to  him,  for  fo  the  law  requireth  the  fame,  as  fhall  mani- 
feilly  appeare  hereafter.  And  here  where  our  author  fpeaketh  of  a 
leoffinent,  he  indudeth  an  efiate  taile  as  well  as  the  fee  fimple. 


(t  lUp.  59. 
1  Roll.  Abr. 
447.) 


(4  Hep.  St.) 
(5  Rep.  96.) 
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F  Nmefme  U  manner  ejl^fi  lefeof" 
•^  /ee ,  aevant  le  comMUon  performe^ 
leffa  mefme  la  terre  a  nn  eftrangerpn^r 
terme  da  ans;  en  cefl  cafe  le  feoffor 
etfes  heire^poyent  entrer^ l^c.tmr eeo 
que  tt  feoffee  ad  hty  difable  aefaire 
ejlate  ae  ie$  tenements  accordant  a  ceo 
que  ejloit  en  la  tenements f  quasU  efiate 
ent  fuit  fait  a  hty.  Car  /i7  voile 
Jaire  efiate  *  de  les  tenements  accor- 
dant n  le  condition^  Ifc.  donquapoit 
le  leljee  pur  terme  d'ans  enter  et  oufie 
mefme  celuy  a  que  Veftate  efifatt^  S^c. 
et  occupier  ceo  durantfon  terme  f. 


T  N  the  fame  manner  it  is,  if  the 
*'  feoffee,  before  the  condition  perw 
formed,  ^tteth  the  fame  land  to  a 
(ixangerfortearmeofyeares;  in  this 
cafe  the  feoffor  and  his  heires  may 
enter,  &c.  becaufe  the  feoffee  hath 
difabled  him  to  make  an  efiate  of  the 
tenements  according  to  that  which 
was  in  the  tenements,  when  the  flate 
thereof  was  made  unto  him.  For  if 
hce  will  make  an  efiate  of  the  tene- 
ments according  to  the  condition, 
8cc.  then  may  the  leffee  for  yeares 
enter  and  oufl  him  to  whom  the 
efiate  is  made,  Sic.  and  occupy  this 
during  his  tearme. 

"  S^  /!e/fo^cc  devant  le  condition  performe  UJa  mefme  la  terre  u 
wt  (glranger  pur  terme  des  ans,  S^,"  Here  the  <f  c.  implyeth  a 
leofe  to  take  effeft  in  fniuro  as  well  as  in  prafenti,  alfo  a  leafe  for 
•    otub  ysare  or  half  a  yeare,  &c. 

.  The  reafon  of  this  is  evidently  fet  downe  before.  And  againe,  of 
difabilities  fome  be  hysB,  in  prce/htti^  vrhereof  Littleton  hath  put  two 
examples,  and  fome  in  futuro,  whereof  now  bee  will  fpeake  in  the 
next  Sedion. 

«"  de  Us  SintTnenU  not  In  L.  and  M.  n«r  Roh.        f  ^c,  added  in  L.  sod  M •  sad  Rob» 

(i)  Upon  the  doarine  of  this  and  the  three  following  Seftions,  fee  Via.  Abr.  vol.  5* 

Sea. 


p.  21X«  t25. 


Lib.  3 


upon  Condition^ 


Sea.  357. 


Sea.  357. 


P"  Tphijonmt  dit,  quefi  tid feoffs 

mentfoUfait  a  tik  homejblejur 

mrfme  condition,  tt  devant  que  it  ad 

performt  mejme  la  condition  il  vretit 

feme,  *  donques  le  feoffor  etfe$  neires 

maintetiant  poient  entrer,pur  ceo  que 

iilfefoit  eftate  accordant  a  la  condir 

tioH,  et  puis  moru/i,  donques  f  la  feme 

firra  endowe,  et  poit  recover  fa  aawer 

per  briefe  de  dower,  S^c.  et  ijfintper 

le  prifet  del  feme  les  tenements  font 

mis  en  un  auterplite  que  fiefueront 

id  temps  de  feoffment  fur  condition, 

pur  ceo  que  adonques  nul  tiel  j;  feme 

fmt  dowable,  ne  ferroit  dome  per  la 


AND  many  havefaid,  that  if  fuck 
^^  feoffment  be  made  to  a  fingle' 
man  upon  the  fame  condition,  and 
before  nee  hath  Derformed  the  fame 
condition  be  taxetb  wife,  then  the 
feoffor  and  his  heires  maintenant 
may  enter^  becaufe,  if  he  bath  made 
an  eftate  according  to  the  condition, 
and  after  dietb,  then  die  wife  fiiall 
be  endowed,  and  may  recover  her 
dower  by  a  writ  of  dower.  Sec.  and 
fo  by  the  Uiking  of  a  wife,  the  tene- 
ments bee  put  in  another  plight  then 
they  were  at  the  time  of  tne  feoff- 
ment upon  condition,  for  that  then 
no  fuch  wife  was  dowable,  nor 
fliould  bee  endowed  by  the  law,  &6« 


piRST,  here  is  aa  example  of  a  difability  both  hy  aft  in  law  and 
infuturo,  for  by  manage  the  wife  is  entided  by  law  to  liower, 
after  the  death  of  her  hufbiuid. 

Secondly,  it  [a]  appeareth  that  albeit  the  wife  by  the  marriage  [a]i3H.  7. 

r         K  1  ^^  ^^  intided  to  have  dower,  .and  the  eftate  which  (he  is  to  ^^3.  b.    34  £.  3. 

[221.  D  J  ij^^g  infi»iuro,viz.  after  the  deceafe  of  her  huftwud,  yet  it  ^^"^^^  ^^^ 

is  a  pre&nt  caufe  of  entrie.  As  a  leafe  for  yeares  to  begin  at  a  day  to  ^'  ^^  ^^  ^^ 

come  is  a  prefect  difabilitie  and  caafe  of  re-entrie,  for  that  the  land  t^Q  Atf.  i*L  4. 

is  not  in  that  freedome  and  plight  as  it  was  conveyed  to  the  feoifee,  ii  u.  7. 7.  6. 

and  after  the  ilate  made  over  according  to  the  cpndition  tlw  land  iib.  i.  ful.  59.  b. 

(hall  be  charged  dierewith,  i^  »\P*  20.  b. 

®  Si. «.) 

**  En  un  outer  plight."    Plight  is  an  old  £ngli(h  word»  and  here  ton's  cafe,  Ub?^^ 

^gnifieth  not  onely  the  eftate  but  the  habit  and  qualitie  of  the  land,  ibl.  59, 60. 

add  extendeth  to  rent  charges,  and  to  a  poftibility  of  dower,  ^  Fide  /^  j^^  ^^^^^ 

Sed.  989,  where  plight  is  taken  for  an  eftate  or  iuteveft  of  and  in  447.) 
the  land  it  felfe^  and  extendeth  not  to  a  rent  charge  out  of  the  land. 

**  Ann  home  fole,**  For  if  the  feoffee  were  married  at  the  time 
of  the  feoffement,  then  the  dower  can  bee  no  difabilitie,  becaufe 
the  land  fliall  remaine  in  fuch  plight  as  it  was  at  the  time  of  the 
feoffinent  made  unto  binw 

"  Donques  k feoffor  etfes  keires  maintenant  potent  cntrer,"  fJcTt 
it  appeareth,  that  feeing  that  for  this  title  or  poftibilitie  the  feoffor 
may  prefently  enter,  that  albeit  the  wife  happen  to  dye  before  the 

huiband. 


•  Jonqtui^-^gne  in  L.  and  M.  and  Rob. 
t  la^m  m  L*  and  M  and  Rob* 


tfnni  not  in  L.  and  M.  nor  Roh^ 


Lib.  3. 


-a; 


o. 


Of  Eibtes . 


Sea.  35  8/ 


2;  £.  4.  55. 


hufbrind,  fo  as  this  title  or  pofTibilitie  tooke  no  effe^,  yet  the  feoffor 
may  re-enter,  for  the  feotfee  being  difiibkd  at  any  time  though  the 
fAiiie  continue  not,  yet  the  feoffor  may  re-enter,  for  in  that  cafe  he 
that  is  once  difabkd  is  ever  difdbled.  And  herein  a  diverfitie  is  to 
he  obferved  betweene  a  difabiUtie  for  a  time  on. the  part  of  the  feof- 

(5 Hep.  21.  a.)    fee,'  arid  a  difability  for  a  time  of  the  part  of  the  feoffor. .  for  if  a 

man  maketh  a  fcoilment  in  fee,  upon  condition  that  the  feoffee  beibre 
.  fuch  a  day  ihall  re-infeoffee  the  feolibr,  the  feoffee  taketh  wife,  and 

the  wife  dyeth  before  the  day,  yet  may  the  feoffor  re-enter,' 
!    So  it  is  if  the  feoffee  ^before  the  day  entreth  into  religion,  and  is 
profeffed,  tmd  before  the  day  is  deraigned,  yet  the  feoffor  may 
re-enter. 

:  So  it  is  if  the  feoffee,  before  the  day  make  a  feoffinent  in  fee,  and 
before  the  day  take  back  an  ellate  to  him  and  his  he  ires,  yet  the 
feoffor  may  re-enter. 

.Albeit  in  thefe  cafes  a  ccrtaine  day  is  limited,  yet  the  feoffee  be- 
ing OTice  difiibled  is  ever  difabled.     And  fo  it  is  when  no  time  is  li- 
hiited  by  the  parties,  but  the  time  is  appointed  by  the  Uw. 
V  Rut  if  a  man  make  a  feoffnieiit  in  fee  upon  condition,  that  if  the 

feoffor  or  his  heirs  pay  a  certaine  fum  of  money  bclbre  fuch  a  d.iy,  the 

(2  Rep.  79.  a.)   feoffor  commit  treafon,  is  attainted  and  executed,  now  is  there  a  dif- 

abilitie  on  the  part  of  the  feoflor,  for  he  hath  no  heir;  but  if  the 

•Trin.   18  Elir.   heire  he  reftoi^ed  before  the  day  he  may  perfOrme  the  condition,  as  it 

in  Communi         ^.^^  refolvcd  "**  Trin.  1 8  Eliz,  in  Communi  Banco  in  fir  Thomas  Wiat*% 

Thomai°vvut's    *^^^^'  "^^^^^  ^  ^^^^^  ^"^  obferved.  Otherwife  it  is  if  fuch  a  difabilitie 

had  growne  on  the  part  of  the  feoffee;  and  the  reafon  of  the  diver- 
fitie is,  for  that,  as  Laltleton  iaith,  mamtefiant  by  the  difabilitie  of  the 
feoffee,  the  condition  is  broken,  and  the  feoffor  may  enter,"  but  fo  it 

427.  Hob.  334.)  is  not  by  the  difabihty  of  the  leoffor,  or  his  heires  ;  for  if  they  pcr- 

forme  the  condition  within  the  time,  it  is  fi>/Ticient;,  for Viat  they  may 
at  any  time  performe  the  condition  before  the  day.  And  fo  it  is  if  the    . 
.feoffor  enter  into  religion,  and  before  the  day  is  d.«^raitined,  ''0^.7    n  1 
he  may  performe  the  condition  for  the  caufe  atbrefaid.  Etjic  L*"*    *     'J 
(lejimil^us.  The  (<5rc.)  in  this  Section  are  luffici^nlly  exjjlaued. 


catf. 

(Flo.  5.73.  a. 
bM.  Cro.  Car. 


Sea.  358. 


ZT*  N  me/me  Ic  marier  cfl,  ft  hftof^ 
fee  charge  la  terre  per  Jon  fait 
d'uH  rent  charge  devant  le  peiform- 
ance  del  condition,  oufoit  oblige  en 
^un  ejiatute  de  lejiap/e,  oujiatnte  mer- 
chant, en  tielx  cafes  le  feoffor  etfes 
heires  poi/ent  entrer,   S^x.  cauia  qua 
fupra.     Car  quecunqne  que  venitjl  a 
les  tenements  per  te  feoffment  de  le 
fooffee,  *  eux  covicnt  ejire  liables,  et 
ejire  mis  en  execution  per  force  de 
V ejiatute  merchant  ou  de  Jiatute  del 
Jlaple,      -f"  Oua^re.   Mes   quant    le 

feoffor 


7  N  the  fame  manner  it  is,  if  the 
feofFee  charge,  the  land  by  his 
deed  with  a  rent  charge  before  the 
peribrmance  of  the  condition,  or  be 
bound  in  a  ftatute  ilaple,  or  Statute 
merchant,  in  thefe  cafes  the  feoffor 
and  his  heires  may  enter,  &0j  anifik 
qua  fupra.  For  whofoever  comnneth 
to  the  lands  by  the  feoffment  of  the 
feoffee,  they  ought  to  be  lyable,  and 
put  in  execution  by  force  of  the 
ftatute  merchant,  or  of  the  ftatut^ 
flaple.       Qudere,    But    when    the 

feoffor 


*  ntx — donques  Us  UMiounis,  L.  and  M.        f  ^^tre^&r.  L.  and  M.  andRoh. 
and  Roll. 


Lib.  3.  .-  i^on  Condition.  •  Se6l,  358; 

feoffor  oil  feB  heires^,  fur  les  cauje^  feoffor  or  bia.heired^  for  the  caufes 

avarit  diis,  itoeront  tntrery  come  Us  aforefaid^  fhal  have  entred^  as  it 

devoiye»t,cqm£ilftmil€f'S^e.tlonqiies  feemes  they  ought,   &c.  then   all 

touts  ticis  chafes  ^le  devttnt  tiel  entne  fuch  things  which  before  fuch  entry 

pmffetit  tronbler  o?/  encumber  les  te-  might  trouble  or  incumber  the  Jand 

nementsifftnt  dones  fur  condition,  S^c.  fo  given  upon  condition,  &c.  as  td 

quant  a  mefraes  les  tenemehls  font  the  fame  land,  are  altogether  de- 

oigierment  defeats,  fedted; 

'^  JpOYENT entrer,  S^c"   A lid  here  it  is  to  be  iinderftood,  that  is  H.  r.  f3.  k 

the  grant  of  the  rent  charge  is  a  prefent  difahility  of  the  44  E.  3. 9.  b. 
feoffee,  and  therefore  albeit  the  grantee  doth  bring  a  writ  of  annuitie,  20  E.  3.  73. 
and  difcbarge  the  land  of  it,  ab  irntio,  yet  th'fe  caufe  of  entri«  heing  ?  |    '^'     ' 
once  given  by  the  a6t  of  the  feoffee  the  feoffor  may  re-enter.    And  ton'itafc  ubi 
fo  it  is  if  the  grant  of  the  rent  charge  were  made  for  life,  ■  and  the  fupra. 
grantee  died  before  any  day  of  payment*,  yet  the  feoffor  may  re-  (i  RoU*  Abr. 
enter.  ^^) 

The  like   law  is  of  any  judgemint  given  againft  the  feoffee  ^     •P'^  .   .) 
wfaerin  debt  or  dommagcs  are  recovered. 

"  Cufoit  oblige  en  unjlatuie  de  lajiaple^  S^c!*    If  the  feoffee  be  -^^  2  fo  59- 

dlfleifed,  and  after  bind  himfelf  in  a  ftatute  ilaple,  or  merchant,  or  go.  Julius  Wvn* 

in  a  recognizance,  or  take  wife,   this  is  no  difabilitie  in  him,  for  nington's  cate.  ' 

that  during  the  dilFeifiji  the  land  is  not  charged  therewith,  neither  is  (2*Rep.  79.  a. 

the  land  in  the  hands  of  the  diffeifor  liable  thereunto.    And  in  that  ^^  ^P*  ^^'  ^'^ 
cafe  if  the  wUe  dicj  pr  the  conufee  releafe  the  ftatute  or  recogni- 
sance, and  after  tbe'diffeife  doth  enter,  there  is  no  difabilitie  at  all, 
becaiife  the  land  was  never  charged  therewith,  and  therefore  in  that 
cafe  the  feoffee  may  enter  and  performe  the  condition  in  the  fame  • 
hght  and  fireedome  as  it  was  coliveyed  unto  him. 

And  it  is  to  lie  obferved,  that  lAttleton  puttcth  thefe  cafes  as  ex-  18  Aff.  PI.  ult. 

amplei^,  for  there  are  fome .  other  difabilities  implyed,  that  are  not  19  E.  3. 39. 

here  expreffed.     '  *^  ^  .       .  Lib.  2.  fo.  80.  b. 

The  lord  CUfford  did  hold  his  barony  and  the  fherifiVick  of  fTf/-  ^f°,°care?"' 
merland  of  the.king  by  grand  feijanty  in  capite^  ahd  the  king  gave  ^4  Bep.  119.) 
him  licence  that  he/mightinfeoffe*  thereof  divers  chaplains  in  tee,  fo 
that  they  fhoulii  give  the  fame  to  the  lord  Ci^ord  and  the  heires 
r-2^9    h  1  ™^€*^^^**  body,  the  remainder  oVer,  &c.  the  lord  Clifford  (Ant.  Se6t  S54i 
[222.  D.J  |^(.ojfi(|igg  iQ  (he  licence  inteoffbd  the  chaplains,  and  betore  1  Roll.  A*br* 
they  made  the  reconveyance  the  lord  'Clifford  dyed,  and  it  was  ad-  *^*0 
judged  that  the  heir  might  enter  for  the  condition  broken.     For  in 
this  cafe  the  feoffees  were  bound  by  law  to  have  made  the  gift  in  tairle 
to  the  lord  Clifford  hunfelfc,  albeit  bee  never  made  any  requeil,  for 
otherwife  they  purfued  not  the  licence,  and  if  they  fhould  maka  the 
ftate  to  the  ifhie  of  the  lord  CUffbrdj  then  might  the  king  leiie  the 
faarony,  &c.  for  default  of  a  licence,  and  that  in  detault  of  the  ieoffees. 
And  then  the  fane  fliould  not  be  in  the  fame  plight  and  freedome 
as  it  was  at  the  time  of  the  feoffement  made  upon  condition,  which 
is  worthy  of  obfervation.  -   •^  ... 

If  a  man  grant  an  advowfon  upon  conditioti' that  the  gra^feeftiall  (eBep.  V9. 
regrant  the  fame  to  the  grantor  m  taile ;  in  this  cafe,  if  the  church  1  Leo.  167./ 
become  void  before' the  rcgrint,  or  before  any  requeft  -  made  by  the 
grantor,  he  may  "Jake  j^dvantage  of  the  condition,  becaufe  the  ad- 
vowfon is  not  in  the  fame  plight  as  It  was  at  the  time  of  the  grdiit    , 
opon  condition.    And  fo  was  it  refolved,  (*)  Pa/cA.  ia.EUz.  in  (•)  Tafch.  14 

E4  \ommuni  ^^^^^'  ^^'^ 


Lib.  3«  Cap*.  5. 


Of  Eftates 


Sed*  350. 


44E.S.9. 


Communi  BancOy  bebreene  Andrewa  aad  JUmi^»  nrhich  I  heard  and 
obferved,  and  which  my  lord  Ditr  hath  oimtted  out  of  hift  repprt  of 
that  cai'e,  and  therelora  the  gnuitee  in  that  cafe  at  hie  pehll  mufi 
regrant  it  before  the  church  become  voide»  or  elfe  he  le  diiabied, 
otherwile  he  hath  time  during  hie  jife  if  he  be  not  haiiened  by  r^* 
9peft. 

If  the  feo&e  fuffer  a  recovery  by  default  npon  a  faigned  title,  be^ 
fore  execution  fuod  the  feoffor  may  reenter  ixK  thift  dilability.  Et 
fie  defimiUbus, 


Seft.  35^. 


TTEMf  fi  itn  home  faii  un  fait 

de  feoffment  a  un  auter,  et  en  le 

ftriteft  nid  condition^  Sfc.  et  quant  le 

^feoffor  a,  fuy  voyle  faire  Hverie  de 

feilin  per  force  de  niefrae  le  fatty  il 

fait  d^luy  le  livery  defeifm  Jar  cer^ 

taint  condition^;  en  ceft  cas  rien  de 

les  tenements  paffa  per  lefait,  pur  ceo 

cue  le  condition  ^iejt  comprife  deim 

tefaity  et  le  feoffment  eft  eu  ttel force 

ficome  nul  tiel  fait  u/l  efiefait. 


A  LSO,  if  a  man  make  a  deed 
'^^  of  fcoflSment  to  another,  and  in 
the  deed  there  is  no  condition,  Slc« 
and  when  the  feoffor  will  make  liv^ 
rie  offeiiin  unto  him  by  force  of  th« 
fame  deed,  hee  makes  (ivery  of  feifin 
unto  him  upon  certain  condition ; 
in  this  cafe  nothing  of  the  tenements 
paffeth  by  ilje  deed,  for  that  the 
condition  is  not  comprifed  within 
the  deed,  and  the  fbofTment  is  in 
like  force  as  if  n6  fuch  deed  had 
beene  made^ 


ttH.6, 


34  AC  pi.  1. 


'*  JP  T  en  te  fait  efi  nol  conditionj  ^Sf^.*"  either  in.  deed  or  in 

kw. 

(4  Itep.  «5.  •)       «  Lt  le  ferment  ejl  en  tiel  force  ficme  nul  tiel  fait  vjt  ^efatP 
18  E.  9. 19.  S6.  Andihe  realbn  hereof  is*  for  thiil  the  elUte  pafleth  by  the  livery  of 

aV  3  a.^      ^^^  ^^^*  "^^  ^  ^^^  ^^^  ^^  feoffor  upon  the  dehvehe  of  feifin 

muft  exprefie  the  fiate  to  him  and  his  heirs,  or  to  the  heiree  of  his 
body,  &a 

If  an  agreement  bee  made  betweene  two^  that  the  one  (hall  eii* 
feoffee  the  other  upon  condition  in  furety  of  the  paiment  of  certaine 
money,  and  after  the  livery  is  made  to  him  and  his  beires  generallyi 
the  ftate  is  holden  by  fome  to  be  upon  condition,  inafmuch  as  the 
intent  of  the  parties  was  not  changed  at  ^oy  time,  but  continued  at 
the  time  of  the  livexy  (?). 

\i  a  man  make  a  charter  of  feoffment  in  fee,  and  the  feoffor  deli* 
ver  feiiiQ  for  hfe,  the  feoffee  ihall  hold  it  but  for  life;  but  if  the  li* 
very  be  expreily  for  hfe,  and  alfo  according  to  the  deed,  the  whole 
fee  iimple  ihall  paffe,  becaufe  it  hath  a  re&rence  to  the  deedt 

*  tf  r.  a<ide<i  In  L.  and  M.  and  ttob. 
(x)  Vid.  ant,  48.  (1)  [See  Note  155.] 


m  T!.  3.  fir. 
Iftoppfli   177. 
lf>  £.  3.  ibid. 

ia4. 


©ec*» 


lib.  3*  upon  Condition.  Se6l.  360. 


Se6L360. 

TT:BMffi/eqfmeni  foit  fuit  Jur     A  LSO,  if  a  feoffment  bemade 
^  HeLcomkion,  que  Ujioffee  ne  ali^    '^^  upon  this  condition,  that  the 
la  terre  a  mdlu^f  cejt  condition    feoffee  ihall  not  alien  the  land  to 


^  iMiu2e«  pur  ceo  que  quant  home  any,  this  condition  is  void,  becaufe 

eft  tnfeofe  *  de  terre$  ou  tenemeMs,  when  a  man  is  infeoffed  of  kinds  or 

it  ad  power  de  eux  aliener  a  afcun  tenements,  he  hath  power  to  alien 

perfau  per  la  ley*    Carji  tiel  condi^  them  to  any  peribn  by  the  law.  For 

iiOHferroit  bone^  donque  la  conaition  if  fuch  a  condition  (hould  bee  good, 

luy  ovfieroit  de  tout  le  power  que  thien  tlie  condition  fliould  ouft  him 

la  /ey  luy  dona,  le  qud  J'erroit  en-  of  ail  the  power  which  the  law  gives 

conier  reafon,  Sfptir  ceo  tiel  condition  him,  which  Ihould  be  againft  reafon, 

e^  vcyde.  and  therefore  fuch  a  condition  is 

voidc, 

r  o«       -y"^  JTtU,fifeqfmentMfaii,8pc:'  And  the  like  law  is  trf  (Ant  «05. 

[233*  ••J     •*  a  devife  in  fee  upon  condition  that  the  devifee  (haU  liot  J  ^P-  **• 
alien(i),  the  condition  is  voide,  and  foit  is  of  a  granti  releafe ^  confirm    ^^i  r^io^b** 
atkm,  or  any  other  conveyance  whereby  a  fee  fimpk  doth  pafle.  For  53  a£**  x\.  $4, 
it  is  fid)Aird  and  repugnant  to  reMon  that  he»  that  hath  qo  pofSbility  to  Doa*  aad  Stud. 
have  the  land  revert  to  him,  ihould  reftrain  his  feofifee  in  fee  fimple  of  ^^*  ^^^ 
all  his  power  to^ ien.    And  fd  it  is  if  a  man  bee  poifefled  of  a  leafe  It^  ^'^ 
.  for  jeares,  or  of  a  horfe,  or  of  any  other  chattell  reall  or  perfonall,  Argmaentaia* 
and  give  or  fell  his  whole  intfcreft  or  propertie  therein  upon  condition  ex  abfurdo. 
thaC  the  donee  or  vendee  (hal  not  ali^n  the  fame,  the  fame  is  void,  VideS«6t  7S^ 
becaofe  his  whole  intereft  and  propertie  is  out  of  him,  fo  as  he  hath 
no  poffibihtie  of  a  reverter,  and  it  is  againft  trade  and  tra$qae,  and 
bargaining  and  cdntroAing  betweene  man  and  man :  and  it  is  within 
the  reafon  of  our  author  that  it  (hould  oufter  him  of  all  power  given 
to  him.  /ffigimm  tfl  iatgenrne  konimibue  non  eje  Uberam  rervmjwum  " 
§lienatio»an  ;  and  rerwn  Juarum  qviKbtt  ejf  moderator ,  4*  orhUer. 
And  againe,  reguiitrittr  non  vdUt  paBum  de  re  med  non  ahenendd. 
But  thefe  are  to  be  underftood  of  conditions  annexed  to  the  grant  or 
(ale  it  felfe  in  refped  of  the  repugnancy,  and  no^  to  any  other  co]|»- 
tcraU  thing,  as  hereafter  fhall  appears.    lJVber«  our  anthor  pnttetb  ^^  ^P-  ^* 
hie  cafe  of  a  feoffment  of  land,  that  is  put  but  for  an  example :  for  if  ^^^*  ^"^^O 
a  man  ba  feifod  of  a  feigniory,  or  a  rent,  or  an  advowfon^  or  common, 
or  9ny  olht r  inheritance  that  lyeth  in  grant,  and  by  his  deed  granteth 
the  fame  to  a  man  and  to  his  heirs  upon  condition  that  he  iball  not 
aUan,  this  condition  is  voide.    But  fame  have  Cud  that  a  man  may 
granta  rent  charge  newly  created  out  o£  lands  toa  man  and  to  his 
heircs  opon  condition  that  he  (hall  not  alien  that,  that  is  good,  be- 
caufe the  reiit  isqf  hisowne  creation  y  but  this  is  againft  the  reafon 
apd  q>iniak)  af  onr  atethor^  and  againft  the  heig&t  and  pnritie  of  a 
fee  (imple. 

A  man  beford  the  il^tute  of  guia  eniptoreM  terrdrum  might  have  14  H.  ^ 
made  a  feofiment  in  fee,  and  added  further,  that  if  he  or  his  heires  did  ^  ^'  ^'  ^' 
siien  wi|)iOMtUceiKc>  that  he  (hould  pay  a  fine,  then  this  had  been  *     ^ 

good. 

•  4<N-^,X,  aad  M  {t)  [See  Note  131.} 


Lib.  3.       Cap.  5. 


Of  Eftates 


Sea.  361,  562- 


SI  H.  7,  S. 
]ib.  y  56. 
Knight's  cafe. 


good.  And  fo  it  is  faid,  that  when  the  lord  might  have  reilrained 
the  alienation  of  his  tenant  by  condition,  becauie  the  lord  had  a  pof* 
fibilitie  of  reverter ;  and  fo  it  is  in  the  king's  cafe  at  this  day,  be- 
cauie he  may  refenre  a  tenure  to  himfelft. 

.*,  U  A,  be  feifed  of  Black  Arre  in  fee,  and  B.infeofTeth  him  of  White 
Acre  upon  condition  thi^t  A.  fliall  not  alien  Black  Acre,  the  condition 
n  good,  for  the  condition  is  annexed  to  other  land,  and  ouftcth  not 
the  feoffee  of  his  power  to  alien  the  land  whereof  the  feoffment  is 
inade,  and  fo  no  repugnancy  to  the  ftate  palTed  by  the  feoffment ; 
and  fo  it  is  of  gifts^  or  tales  of  chattels  reals  or  perfonals. 


Sed.  361. 


'/ITE  S  fife  condition  foil  tUly  que 
^y*-  le feoffee  ne  alienera  a  un  tiely 
nofmantfon  no/me,  ou  a  afcnn  de  *Jcs 
heires,  ou  de  ijjues  d'tin  tie/,  i^c.  ou 
hujiii'modi,  les  queux  conditions  ne 
tollent  tout  la  poxcer  d* alienation  del 
feaffeCy  S^c.  donque  tiel  condition  e/i 
bone. 


T>UT  if  the  condition  befuch,tliat 
•*^  the  feoffee  ihal  not  alien  to  lucli 
a  one,  naming  his  name,  or  to  any  of 
his  heires,  or  of  the  ifi'ues  of  iuch  a 
one,  &.C.  or  the  like,  which  condi- 
tions doe  not  take  away  all  power  of 
alienation  from  thei'eoffee,  cic.  then 
fuch  condition  is  good. 


PI.  Com.  77.  a. 
8  H.  7. 10.  b. 
21  E.  4.  47.  a« 

<Py«t  45.  a. 
.  11  Acp.'74.  a.) 


10. H.  7.  11. 

Do^.  and  fitiid. 
.12*.  13n.7.«5. 

Bra^n  lib.  1. 
ful.  13.  a. 


T  F  a  feoffment  in  fee  Bee  made  upon  condition  that  the  feoffee  (hall 
npt  infeoffe  /.  5.  or  any  of  his  heires  or  iHlies,  &c.  this  is  good,  for 
he  ddth  not  rcllraine  tlie  fcolice  of  all  his  power :  the  reai'on  here 
yeelded  by  our  author  is  worthy  of  obfervation.  And  in  this  rtyni%  «  ^ 
cafe  if  the  feoffee  eufeotle  i.  Ns  of  entent  and  purpofe  that  L  *5'  D.J 
lice'lhiill  infeoffe  J.  S.  fome  hold  that  this  is  a  breach  of  the  condition, 
for  quando  aliquid  prokibttur  Jieri^  tx  dirtcto  prohibetur  Sf  per  oUi" 
quwn. 

If  a  feoffment  bee  made  upon  condition  that  the  feoffee  /hall  not 
alien  in  mortmaiue,  this  is  good,  becaulc  fuch  alienation  is  prohibited 
by  law,  and  regularly  whalioe\er  is  prohibited  by  the  law,  may  be 
prohibited  by  condition,  be  it  iiialum  proAibituju,  or  malum  injh.  In 
uticient  deeds  of  feoffment  in  fee  tlierc  was  mod  commonly  a  claufe, 
quod licifum  Jit  donatonrcm^datcon  dart  xci  vcndere  cui  voluerit,  cjt- 
c'epiis  vim  religu^s  ^-  Judim» 


Se6l.  362. 

TT  E  M,  Ji  tenements  foierJ  donees  ALSO,  if  lands  bee  given  in 

"*  en  le  tcuie  fur  tiel  condition f^fie  le  ^    taile  upon  condition,  that  the 

tenant  en  le  taile  ne  Jes  heires  f  we  tenant  ih  taile  nor  his  heires  fliall  not 

alieneront  enfee^  j  we  en  le  taile,  ne  alien  in  fee,  nor  in  taile,   nor  for 

purtermed'autervie^foTJqnepurlonr  terme  of  another's  life,  bat  only  for 

vies  demefney  ijc^  tiel  condition  eft  their  owne  lives,  &c,  fuch  condition 

bone.     Et'ld  eaufe  eft,  pur  ceo  que  is  good.    And  the  rcafon  is,  for  that 

quant  .  ,                                              when  . 


•y?/  not  in  L.  and  M. 
f  &c,  added  in  L.  and  M. 


t  «^— •»  in  L.  and  M. 


Lib.  3.  upon  Condition.  -      Se6l.  362.. 

tjuarU  ilfijt  lid  alienation  ei  difcon-  when  hee  maketh  fuch  alienation  und 

fidtuauceaeletaileilfaitlecontrarie  di Icon timiH nee  of  the  entaile,  hee 

a  I'enfeni  te  donor,  pur  que I'ejtatute  doth  contrary  to  the  intent  of  the 

rfe  W.  2.  II  cap.  i.fuitj'ait,  per  yi/e  donor^ for  which  the  ttatute  of  IV.  2. 

I'ejiatute  /es  ejiaies  en  ie  taile  Jont  cap.  i,  was  made,  by  which  ftatutc 

oideinei,  the  eltates  in  taile  are  ordained  (i). 

"^OTEhere,  the  double  negajivc  in  legall  conftru^lion  (hall  SSACii.  S4.' 

not  hinder  the  negative,  xiz.fub  conditione  quhd  ipfe  necha^redes  '»*>.  6.  40, 41. 
Jui  non  alienattnt.     And  therefore  the  grammHticall  confirudion  is  i1' h"!r^«'i*^*^* 
not  alwayea  in  judgment  of  law  to  be,  followed.  j^  jj"^  ^'  -«' 

21  H.  7.11.       Vid.  Sea.  2«0.  occ      (Cro.  Car.  555.     Hob.  191.     Cro.  iac.S07. 
Ant.  146.  b.     10  Rep.  ISO.     4  iiep.  14,) 

"  Forfque  pur  lour  vies  demefiiey  SfcJ*    And  yet  if  a  man  make  a 
gift  in  taile,  upon  condition  that  he  ihall  not  make  a  leafe  for  his 

cwne  life,  dbeit  the  ftate  be  lawfull,  yet  the  condition  is  good,  be-  (6 'Rep.  43.  a. 

caufe  iJie  reverfion  is  in  the  donor,    ^s  if  a  man  make  a  lealie  for  contra.) 

life  or  years  upon  condition,  thit  they  fliall  not  grant  over  their  2t  H,  6.  SS. 

eftate  or  let  the  land  to  others,  this  is  good,  and  yet  the  grant  or  leafe  ^^  j**  '[•  ?^'  *J- 

fhould  bee  luwtull.     C^)  If  a  man  make  a  gift  in  taile  upon  condition  5^  f]'^  ^ 

that  he  fliall  not  make  a  leafe  for  three  lives  or  21  yeares  accordmg  Djrer  45. 

to  the  ftatute  of  32  //.  8.  the  condition  is  good,  for  the  ftatute  doth  (3  Rep.  64.) 

givfe  him  power  to  make  fuch  leafes,  which  may  be  reftrained  by  (*)I>^er33H.8. 

condition,  and  by  his  owne  agreement ;  for  this  power  is  not  incident  v j*q  j^^    1^  -J 

to  the  eftate,  but  given  to  him  collaterally  by  the  ad,  according  to  i  iJoll.  Abr,' 

that  rule  of  law,  quiUbet  poteft  renunciare  juri  pro  ft  introdu6io,  418.) 

"  Quant  iljift  tiel alienation ^  difcontinvance  deljiate  taile"  And 
therefore  if  a  gift  in  taile  be  made  upon  condition,  that  the  donee,         j.--. :"    :  , 
&fc.  (hall  not  alien,  this  condition,  is  good  to  fome  intents,  and  void  vid.  lib.  6.  40 
to  fome ;  for,  as  to  all  thofe  alienations  which  amount  to  any  difcon-  41.    Sir  Arch. 
tinuance  of -the  ftate  taile  (as  Littleton  here  fpeaketh  j)  or  is  againil  iVrildniaie'scafe. 
the  flatute  of  Wefimin^cr  2,  the  condition  is  good  without  queltiOB.  Vr^^m  a* 
But  as  to. a  common  recoverie  the  condition  is  voyd,  becaule  this  is  4^5  \ 

r.-j^  .        T  no  difcontinuance,  but  a barre,  and  this  common  recovery  is  rj  j^^n    .. 

V^^^'  **J  not  reftrained  by  the  fiiid  ftatute  of  W,  a.     And  thei-etore  4j^,  418.    ^' 
fuch  a  condition  is  repugnant  to  the  eftate  taile ;  for  it  is  to  be  ob-  10  Rep.  35.  b.) 
ferved,  that  to  this  eftute  taile  there  be  divers  incidents. .' Firft,  to  be 
difpunifhed  of  wail.  Secondly,  that  the  wife  of  the  dohee  in  taile  fliall 
be  endowed.    Thirdly,  that  the  hiiiband  of  a  feme 'donee  after  i^ue  2?  E.  3.  9, 
ftial  be  tenant  by  the  curtefie.    Fourthly,  that  tenant  in  taile  may  l7Ei.  343. 
fiiffcr  a  common  recoverie  (1) :  and  therefore  if  a  man  make  a  gift  in  !>>'«• 
taile,  upon  condition  to  reftraine  him  of  any  of  thefe  incidents,  the 
condition  is  repugnant  and  void  in  law/'  And  it  is  to  be  obferved,    / 
(*)  that  a  collateral  warranty  or  a  lineal  with  afiets  in  refpedi  of  the  (•)  is  H.  7. 
recompencf,  is  not  reftrained'by  the  ftatute  oiDonis  cmditionaUbmy  24.  U  ' 
no  more  is  the  coipmgn .  Recovery  in  refped  of'  the  intended  recom-*  ^ 
pence.  And  Littleton^  to  the  intent  to  exclude  thq  common  recovery, 
faith,  tiel  alienation  et  difcontinuance,  joyning  them  together. 

If  a  man  before  the  ftatute  of  Bonis  conditionalibus  had  made  a 
gift  to  a  man  and  to  the  heirs  of  his. body,  upon  condition,  that 

after 
*  >  ■  "•  .  - 

I  cap,  T.  added  m  L.  and  M.  [124..  a.] 

(I)  [See Note  131.]  (1)  [^ee  Note  133.] 


Lib*  3«       Cdsp.-d* 


Of  Eftates 


Sea.  363. 


after  iiTue  he  (hould  not  have  power  to  fell,  this  condition  fliould  have 
bin  repugnant  and  void  (a).  Pari  rationey  after  the  ftatute  a  man 
makes  a  gift  in  taile,  the  law  tacki  gives  him  power  to  faffer  a 
common  recovery ;  therefore  to  add  a  condition,  that  he  (hal  have 
no  power  to  fufTer  a  common  recoverie,  is  repugnant  and  voyd* 

If  a  man  make  a  feoffment  to  a  baron  and  feme  ih  fee»  upon 
condition,  that  the^  fhall  not  alien,  to  (om^  intent  this  is  good» 
and  to  fome  intent  it  is  void :  for  to  reilrain  an  alienation  by  feoff- 
ment, or  alienation  by  deed,  it  is  good,  becaufe  fuch  an  alienation 
is  tortious  and  voidable :  but  to  reilraine  their  alienation  by  fine  i» 
repugnant  and  void,  becaufe  it  is  lawful!  and  unavoidable. 

It  is  faid,  that  if  a  man  infeoffe  an  infant  in  fee,  upon  condition 
that  hee  (hall  not  alien,  this  is  good  to  reftraine  ahenations  during 
his  minoritie,  but  not  after  his  full  age. 

It  is  likewife  faid,  that  a  man  by  licence  may  give  land  to  a  bi- 
fhop  and  his  fucceffoi*8,  or  to  ^n  dutjot  and  bis  fucceffors,  and  add 
a  condition  to  it,  that  they  (hall  not  without  the  confent  of  their 
chapiter  or  covent,  alien,  becaufe  it  was  intended  a  mortmain,  that 
is,  that  it  -^ould  for  ever  continue  in  tliat  fee  or  houfe»  for  that 
they  had  It  en  aiUet  droit y  for  religious  and  good  u£ra. 

10  H.  7. 11.  ^  Leftattae  de  W.  2.  cap,  i."    Hereby  it  appeareth,  that  whatfo* 

Doa.  &  Siud.     ever  is  prohibited  by  the  intent  of  any  aft  of  parliament,  may  be 
t84.  iSH.7.25.  prohibited  by  condition,  as  hath  beene  faid. 


lOH.  7.  It. 
t3  H.  7.  85. 
Lib.  6.  41.  b. 
m  Sii^Antbony 
l^llldemaye't 
Cttfe,  ubl  fupra. 
(TLib.261.  1. 
Boli.Abr.iSl.) 

StudcQt,  124. 


Sea.  363. 


f^AR  U  ejl  prove  per  li$  paroh 
^  comprijes  en  mejme  Vejiatutey 
*que  la  volunt  del  donor  en  iteis  cajes 
Jerroit  ohjerve,  et  quant  le  tenant  en 
ie  tailejait  -{  tiel  difhontinuancef  U 
fait  le  contrarie  a  ceo,  ife.  Et  aiixy 
en  eflutes  en  le  faile  d'afcun  tene-- 
ments,  quant  le  reverfion  dejeejimple, 
X  ou  remainder  enfeejimple  ejt  en  au^ 
tersperfons,  quant  tieldtjcontinuance 
e/ljait,  donques  lefee  Jimple  ||  en  le 
remainder  eji  difcontinue.  Jit  pur 
§  ceo  que  le  tenant  en  taUe  ne  ferra 
tiel  cnofe  encounter  le  profit  %  defee 
ijjiies,  6;  hone  droits  tiel  condition  efi 
honcj  come  ejl  avauntdity  ^isc* 


^  que  fiat  d  meni  it  U  fipmti  de  mifme 
rtfiatuti,  ad<led  in  L.  and  M.  and  Rob. 

f  tiel'^UHf  L.  and  M.  and  Ruh. 

I  ou  nmainder  em  fee  Janflt^  not  in  L. 
and  M.  and  Rob. 


1^  O  R  it  is  proved  by  the  words 
^  comprifed  in  the  lame  ftatute, 
that  ttie  will  of  the  donor  in  fuch 
cales  {hall  be  obferved,  ancf  when 
the  tenant  in  taile  maketb  fuch  dif- 
conUnuance,  hee  doth  contrary  to 
that,  &c.  And  alfo  in  eftates  in  taile 
of  any  tenements^  when  the  reverfion 
of  the  fee  timple,  or  the  remainder  of 
the  fee  fimpl^  is  in  other  perfons, 
when  fuch  difcontinuunce  is  made^ 
then  ttie  fee  fimple  in  the  remainder 
18  difcontinued.  And  becaufe  te* 
nant  in  tiule  fliall  doe  no  fuch  thine 
againft  the  profits  of  his  ififues,  ana 
good  right,  fuch  condition  is  good, 
as  is  afore&id,  &c, 

'  «  qUANT 

B  M  At  rvoerfm  ou  lefee  fimfU^  added  in 
L>  and  M.  and  Rob. 

^  eeO'^oufter  in  1#.  and  M.  and  Rob. 
%  defes  tffuesy  not  in  L.  and  M.  nor  Rob* 
^  &c.  not  in  Li  and  hL  nor  Roh« 


(a)  [See  NoDe  xa4*] 


upon  Condition. 


Lib-  3. 

**  Qt^^^r  &  reurfion  tju  rem'  en  fre  ^  en  outers  perfont!* 
Put  the  cafe  that  a  man  m^ke  a  gift  in  taile  to  A*  the  re- 
mainder to  him  and  to  his  heires,  upon  condition  that  he  (hall  not 
alien ;  as  to  the  date  tdile  the  cond.tion  is  good,  for  fuch  alienation 
is  prohibited,  as  hath  been  faid,  by  the  faid  ftatute.  But  as  to 
the  fee  fimple,  fome  lay  it  is  repugnant  and  voyd,  for  the  reufon  that 
lAitUton  hath  yeelded :  and  therefore  fome  are  oi  opinion,  that  this 
is  a  good  condition,  and  (hall  defeat  the  alienation  ibr  the  eftate 
taile  onely,  and  leave  the  fee  fimpb  in  the  alienee,  itn  that  the  con- 
dition did  in  law  extend  onely  to  the  ilate  taile,  and  not  to  the  re- 
mainder. 


(Poft.  298,33a. 
338.) 

(1  Roll.Alff. 
407.  47t.  474w 
Cro.  Elit.  3tfO.) 

tiH.  r.fi. 

t3  H.  7.  «3,  S«. 
Dyer  2*3. 
Phil.  &  Ma, 


r  K  1    **  Encounter  k  prcfit  de  fes  ijkes/*   riereby  it  appearelh, 

1^2  24*  D.J  ^y^^  ^  reftrain  tenant  m  taife  from  alienation  againfl  the 
.profit  of  his  iflueSy  is  good«  ibr  thatagreeth  with  the  will  of  the 
donory  and  the  intent  of  Uie  da^ute  *.  *  46  E.  3. 4. 

But  a  gift  in  tule  may  be  made  upon  condition,  that  tenant  in  (^  ^'I«  Abr.' 
taile,  &c.  may  alien  for  the  profit  of  his  ifliies,  and  that  bath  been  ^^^-) 
holden  to  be  good,  and  not  reilrained  by  the  faid*  flatute,  and  feem* 
eth  to  agree  with  the  realbn  of  lAttUton^  becaufe  in  that  cafe,  Fo- 
fmto*  dfmatoris  obfervetur,  SfC.  and  it  muil  be  for  the  profit  of  the 
iilues* 


Seft.  364. 


JTEM  home  poit  doner  terres  en 
taile  Jur  tiel  condition,  que  fi  le 
tenant  en  le  taHe  oufes  heire*  alienont 
tttfee  ou  en  taile,  oupur  terme  d*au^ 
ier  vie^  /jfc.  et  auxy  quefi  touts  i*ifjues 
veignants  del  tenant  en  It  taile  foient 
mortsfans  iffue,  que  adonqttes  bien 
Urroit  ed  donor  et  a  fes  heires  de  en- 
irer,  Sfc*  Et  per  tiel  voy  le  droit  H  de 
le  taile  poet  ejirefdh'e  apres  ^  dif' 
continuance^  ci  iffae  en  le  taile,  ft  of" 
can  +  yfoit;  ijjtnt  que  per  voy  d'enr 
tre  w  donor  ou  defes  heires,  le  taile 
ntferra  my  defeat  per' tiel  condition: 
"^  Quaere  hoc.  I^t  uncore  ji  le  te^ 
nant  en  le  taile  en  ceo  cafe,  oufes 
heires,  font  afeun  difcontinaance,  ce- 
bty  en  le  reverfton  oufes  heires,  kpres 
4X0  que  le  taile  efi  determine  pur  de-* 
fault  de  tQke,  8^c.  poyent  entrer  en  le 
terre  ver  force  de  mefme  le  condition, 
etnejerront  my^cohert  defuer  brief e 
deformdon  en  le  reverter. 


I  Je-'-^H  in  L.  and  M.  and  Roh. 
f  Hei  added  in  L.  an^  M.  and  Roh. 
i  ifui  added  in  L.  and  M.  and  Roh. 


A  LSO  a  man  may  give  lands  in 
'^  taile  upon  fuch  conditioD,  that 
if  the  teoant  in  taile  or  his  heires 
alien  in  fee  or  in  taile,  or  for  terme 
of  another  man's  life,  &c.  and  alfo 
that  if  all  the  iflue  comming  of  the 
tenant  in  taile  be  dead  without  iflue, 
that  then  it  (hall  be  lawful!  for  the 
donor  and  Ibr'^his  heires  to  enter, 
8cc.  And  by  this  way  the  right  of 
the  taile  may  be  faved  after  dufcon« 
tinuance,  to  the  iflue  in  taile,  if  there 
bee  any;  fo  as  by  way  of  entry  of 
the  donor  or  of  his  heires,  the  taile 
(hall  not  be  defeated  by  fuch  con« 
dition :  Quare  hoc.  And  yet  if  the 
tenant  in  taile  in  this  caie,  or  hi$ 
heirs,  make  any  difconiinuance,  he 
in  the  reverfion  or  his  heires,  after 
that  the  taile  is  determined  for  de« 
fault  of  iflue,  &c.  n»ay  enter  into  the 
land  by  force  of  the  fame  condition, 
and  (hail  not  be  compiled  to  fue  a 
writ  of  formedon  in  the  reverter. 

"  ALIENONT, 

4*  S^utre  bee,  not  in  L.  and  M.  nor  Roh. 
§  c0i&tfr/-— 0r/r  in  L.  and  M.  and  Rt^b. 


Lib.  3.       Cap.  5.      —      Oftftates  Sed.  S6-*. 

il  H  7. 11.        «  ^LIENONTy  ^SfCftauxyfitovts  les  i/Tues  foient  worts,  iJ-cV 
(iRop.  10.84.)  'Sotey  Liftkton  purpoiely  made  p.ircell  of  ibe  coBil.tion   ijn 

the  copulative,  that  the  tenant  in  tciile  thouhl  alien,  &c.     For  if   £l 
gift  in  taiie  be  nmde  to  a- nun  and  to  the  heirs  of  his  l)odv,  and  if 
he  d^e  without  heiia  oi  hib  }>o<iy,  liuit  thfn  th«*  donor  und  his  heiies 
.(Dyer S43.  b.)     ih.ill  re-enter,  th;8  isavo}U  condition;  for  wh<:n  the  ifliies  faile, 

the  eltiite  deteniuoeth  by  tite  e^tprelVe  hniitiAton,  and  coiifequentl^ 
the  adding  of  the  condition  to  defeate  that  which  is  detci mined  by 
the  limitation  ot  the  ellate,  is  void,  (i»)  and  in  that  c!aff.  the  wife  ^c" 
the  donee  flMll  he  endowed,  &c.     And  therefore  Littleton,  to  make 
the  condition  good,  added  an  alienation,  which  amounted  to   f$, 
wrong,  and  hee  reftrained  not  the  alienation  onely,  (for  tht^Ji  pre- 
featly  upon  the  alienation  the  donor,  &.c.  might  re-enter  and  de- 
feat the  eflate  taile)  but  added,  and  die  without  ifiue,  to  jhe  r^^  i-  ~i 
^nd  that  the  right  of  the  eftate  in  t.ule  might  be  prefei-ved,  L    ^'   ^*  J 
-and  not  defeated  by  the  con<htion,  but  mii^lit  be  recovered  againe  by 
the  ifiiie  in  tayle  in  'Afonn<r(ton, 
(Mo.  39.)               And  UttlttoH  expreffely  faith,  that  the  donor  and  his  heirs  after 

the  difcontinucJice,  and  after  that  the  ettaie  tayie  is  determined, 

may  re-enter,  which  is  the  intention  and  Hue  nie^ming  oi  Littldon 

\n  this  place.     And  where  it  is  faid  ifvthis  fecllon  ((ftnere  hoc  J,  this 

•is  added  by  feme  that  underftood  not  this  cufc,  c<.nd  is  t;ot  m  the 

origihdU. 

(Sid.  457.  Note,  that  in  a  condition  confilling  of  divers  parts  in  the  cpn- 

8R«(».  85.  b.)     jundive,  as  here  iij  the  cafe  of  Littleton^,  both  parts  muf?  be  per- 

[a]  Bracioii  lib.   formed,  according  to  the  old  lule,  Ui]  Si  plurts  conditioncs  afcriptie 

%]  (\^'  ^r*^^  ywf/'/.;/^  (hnatioiii  conjunHinf,  (/mrulitm  (ji  facendmn  tt  ^idxtfitat^jn 

winibrflle'sca'il-   cupulati'i^  rcquititur  qubd  utnyque  pars  Jit  vtra.     But  otherwife  it  is 

&  I'ul.  107.  in       when  the  condition  is  in  tile  disjuncLve,  (i)  for  the  fame  author 

•TiilniPrfunrn        in  that  cafe  faith*  Si  dlvijim  cmtibvt,  rilrtlteri  eonm  futia  eft  obtem- 

■cHfe.    lirttiton    pcrare,     Elindi'tjiwdix'itififliiifaltt'rampat^tefHeJei'tram.     What 

Y4'r,c^'^5o  b^    '**^"  ^^  the  condition  or  llnu^iltio^l  be  both  ii>  the  conjun^ivc  and 

4o  it  wis  ad-      •  disjunclive :  As  if  a  man  ntike  a  leiiie  to  the.  hu(band  and  wife,  Ixfr 

fudged  in  Con-    the  tearme  of  one  und .  twenty  yeares,  if  the  huiband  and  wife  or 

muni  Banco,       any  child  betweene  them  lb  long  (hall  live,. and  then  the  wife  dyetb 

•^^^^^B^ld^'"      without  iffue ;  Ihali  the  leafe  determine,  or  coiiUa*je  during  the  life 

&  Couke,  com-   ^of  the  hu(band?  And  the  anfweris,  that  it/haii  continue,  for  the 

niouly  callfd       disjundive  referreth  to  the  whole,  and  disjoyn^.th  not  only  the  latte?* 

Trupenuie'i         part,  as  to  Uie  child,  but  alfo  to  the  baron  and  fem,  fo  as  the  fenfe 

/*^n  ^    .  •*♦  ^^  ^^^  baron,  fern,  or  any' child  fliall  fo  long  live. 

[fcl  hSj  35  t''3  ^^^  P  jt'lsif  an  ufe  be' limited  to  qertaine  perfons,  untill  A.      . 

EfLentref-        ^^^^^  come  from  beyond  fea,  and  attain  unto  his  full  age,  ordye> 

>«(re  per  le         if  he  doth  come  from  beyord  feu,  or  attains  id  his  full  a^e,  the  ufe 

tSeiRuior  Mor-      dothceafe, 

•iddntversUcorpp  •      J.  "   '    * 

/*Vmux  fo  adjudged  in  the  King's  Bench. 

•.     (i)   See    Borafton's   cafe,    3   Rep.    19.  i  P.  W.  T7o;-»and  Mr.  Fesime^s  EiTaj on 

^Webb  V.  Herring,  Cro.  Ja.  416.     King  v.  Contingent  Remainders,  p«  167.                ; 
Kumball,  Cro.  Ja.  4.481     Chadock  v.  Cow- 

Hey,  ibid.  693.     Fortefcue  v.  Abbott,  Poll.  [125.  a.] 

.479.  and  Sir  Thomas  Jones,  791  and  Good-  (1)  [See  Note  135.3 
jtiile  V.  Whitby,    i   Burr.  aaS.     See  alfb 


*  ,S€5£l. 


Lib.  3- 


upon  Condition. 


Se£t  365. 


Sea. -36*5. 


■"TTli My  borne  ne  pipit  ph^er  tn 

:      afcun  actidn,  fjue  ejiatefult  fait 

tnjee,  ou  en  fee  tai/e,  ou  pur  termt 

de  vie,  fur  condition,  f/iV  he  voucka  \ 

un  record  de  ceo^  ou  monjiia  un  ^- 

cj  ipt  foulh  Jeate,  provdnt  mcfme  la 

condiiion.    Car  ii  eft  un  common  eru-- 

jlUion,  qtie /*ome  p^r  pke  ne  defeat^ra. 

afcun    efiale  de  ft anktenement  per- 

Jorce  d  afcun  tieL  condition yfinon  que 

ii  monflra  h  proof e  de  condition  en 

efcripty  kc.fifion  que  ceo  foil  en  nfcuns 

ejpecibil  cafes^  ifc.     Mes  de  chattels 

teals,  ficome  de  leas  fait  rr  terme  d*a?is, 

ou  de  grants  de  gairfsfait  per  gar- 

deins  in  chhaliic^  ^* livjuftiodi/iic. 

'home  poit  pleder  que  tids  kafas  ou 

grantsfueropt  fails  fur  condilion^  &ic, 

fans  monjire  afcun  efcri^t  de  le  cott" 

dition.     JJJint  m  mejme  ./e..i»^»r 

home  poit  f aire  dcdorieB.Sf  grmits  de 

chattels  pejforuUsy  ^  de  controls  per* 

*Jbnals,  |rc*  ^        -       '    '  ■ 


A  LSQ  a  man-  cannot  plead  i^i 
7^  any  adion,  that  an  eltate  w iis 
rnade  in  fee,  or  in  fee  tajle,  or  for 
teraie  oriii'e,  upon  condition,  if  he 
doUm<H  vouch  .a  record  of  this,  or 
flie^w  a  writing  yuder  leale,  proving 
tlic  lame  cona  i  ti  on .  For  i  t  is  a  co  q^- 
won  learuiug,  that  a  man  by  plea 
flialnot  delbat.slny  eibit&of  freehold 
by  force  of  any  inch,  condition,  un^^ 
klle  he  iheweth  the  proofe  of  th\5 
condition  in  writing,  &c.  unleflfe  it 
bee  in  foine  ipeciall  cxifes,-  Sic.  But 
of  chattels*  reals,  as  of  a  leafe  for 
yoaies,  or  of  grants  of  wards  made 
by  gardians  in  chivalrie,  and  fuoh 
like,  &c.  a  inan  niay  plead  that  fucli 
leafes  or  grants  were  made  ypoa 
condition,  &c.  without  ftiewipg  any 
writing  of  the  condition.  So  in  Ui^ 
fame  manner  a  man  may  doe  of  gift')) 
and  grants  of  chattels  pcrfonciis^  and 
of  contJa<S^ts  perlbnals,  &c.   ' 


4 

**  ^J7^  afcun  afHon,''    Bee  the  aftion  reall,  perfonall,  or  mixt, 
"  *    "T^  if  a  (iondition  be  pleaded  to  defeat  a  freehold,   it  is  regu- 
larly true,  that  a  (feed  muft  bee  fhewed  forth  [a]  in  court  (-2).     Aud 
•'the  rcafon  why  the  deed  fhall  bee  ftiewed  forth  to  the  tourt  is,  lor 
that  to  every  deed  there  be  two  things  requifite:  the  one,  that' ft 
be  fuificient  in  law,  and  tliis  is  called  the  le^iill  part,  and  therefore 
the  judgment  of  that  belongeth   to  the  judges  of  the  law :  thp 
'other  concernes  matter  of  tad,  as  fealmg  and  delivery,  and  ihis  be- 
'JoDgs  to  the  jurors.  And  becaufe  eveiy  deed  ou^iht  to  approve  itfelfe, 
and  be  proved  by  others  too ;  it  ntuft  y  pprove  It  feli'e '  upoi\  th(B 
'ihewing  off  it- forth  in  court  in  two  xnanne  1^3.         *    -•'       .      , 


.; 


39  E.  S.  2f . 
4  E.  4.  35.  ^  ' 
9  K.  4.  2;>.  b, 
96.  a. 

6  H,  7.  a.  h. 
11  H.  7.  5?«.  b. 

7  H-  6.  7.  - 
14  H.  fi.  ?t.K 
28  AIT  p.  1.    * 

(1  Sid.  50.)  ; 

[a]  Lib.  10.  foi 
92.  P.o<et(.r  La>'- 
fiel^f's  cui'e. 
7  £.  3.  57. 
{^5  E.  3.  41.     41  E.  3.  10.  ace.    (Ani.  6.  a.)  ^  (xO  llop.  9f.) 


f'loiz    hi     ^*T^?  ^  ^^  ^^"^  Qompofition  o£  the  words,  that  it  bee  faf- 
i*-5'  ^•JficieBt  in  lav,  and  that  the  court flittli  adjudge. 

.  Secondly,  of  ancient  time  if  the  deed  appeared  to  tiee  rafed  pr  in-  ^|  ^*?-  *^'  ^' 

teritoed  in  places  materiall,  the  judges  adjudged  upon  their  view,  ^  iioih  Abr  • 

the  deed  to  be  voyd  (i).     But  of  latter  time  the  judges  have  left  208.  Cr«.  Oaf,- 

"that  to  the  jurors  to  try  whether  the  rafmg  or  interlining  were  be-  399^  bedt.  PJ«. 

•    *fore  the  daliverie,       y       -        .  eeo.T 

'  '  And  (P*^^-^*''- 

^^   2Cro.  J17.) 

f  que  added  in  L.  and  M.  and  Roh.'  - 
1%)  Sec  2  Bulft.  »59.  160.     C  Mod,  137,     %  Salk.  498.     (0  [Sec  Note  136,] 


Lib.  d.      Cap.  .5.  OfEftate*  Se8t.36S. 

f45S.S.SS.a.  And  there  is  adifierence  betweeoeft  itttt,  aada  rt-tatiy;  tor 
'^^  ^^^*  Qpona  gift  in  taile,  or  a  leafe  for  life,  a  rent  may  be  referved  witl^* 
M.  •.  fioA.  ontdeed,  bnl  a  conditioQ  with  a  re-entrie  cannot  bee^refenred  .in 
^^^  thofecaiei  without  deed 

lib.5.r<il.5t,  ^  Efcrifi  finiA  fcak?  Which  Xif^lefoff  inlendeth  to  bee  a  daed 
59»  <cc.  Pagv't  uo^r  leak. 

cmfe.  6iUt».s.  j^|i4  weU  Cud  littfete, «  ittd  m£er/<^.  For  though  the  deed 
(iluL 74. /tf.  ^  inroUed,  yet hce  eannoe  plead  the  inrohnent  thereof,  though  it 
10  R«p.  9SL)  '  be  of  reeord.    And  thongh  it  be  exemplified  onder  the  grtat  feale, 

a.iu  PattentsBr.  ./on  heic  faith,  and  not  tha  etemplification  (3).  And  fo  when  Idt^ 
IS  H.  7.  le.  b.    li^on  wrote,  no  ONS/Sa/y  or  ii^/pexmnti^  of  the  king'e  letten  patents 

were  availeabie  to  be  fliewed  forth  in  coort,  but  the  letteia  patents 
<tl&ft.eff.  themfoWet  onder  foak.  For  both  the  cof|/fa#  and  tf|^>enNt|Cf  are  but 
6  Rep.  M.  59L)  exemplifications  of  the  inrolment  of  the  charurs,  or  letters  patents : 
^  M  3  &  4  E.  6.  ^^  ^^^^  appeareth  by  the  refobtion  of  two  feverall  i  c]  parliaments, 
capw  4.  wd  one  bolden  in  the  third  and  fourth  years  of  kins  Edward  the  fixtp 
lasiftz.  cap.  6.  and  the  other  in  the  thirteenth  years  pf  qntene  £iiiabeth.  But  now 

bythofe  lUtntes  the  exempbfication  or  coi|^  under  the  gi«at  ieak 

of  the  inrolment  of  any  letters  patents  made  fines  the  fourth  day  of 

Februaiy  anno  ^7  H.  8,  or  after  |o  be  made,  flial  be  fuflficient  to 

be  pleacied  and  ihewed  forth  in  coprt,  afwel  againil  the  king,  as  any 

other  perfon  by  the  patentees  themfelves  (whereof  fberc  ivas  fome 

fin  Drer  1  £li&  ^^^^  W  conceived  upon  the  iaid  ftatute  of  S*  6.)  and  by  all  and 

Jg^f^  every  other  perfon  and  perfons  claymuig  by,  from,  or  under  them, 

(Hsid.  US.)      Which  ftatotes  ajne  general  and  bamficiiol,  iod  eipecially  the  aA  oT 

IS  Eiii.  for  that  extends  not  only  to  lands,  tenements,  and  heredi*. 
ff  SM  146  )  taments,  but  to  every  other  thiog  whsjtfoever,  and  ought  to*  be  fa- 
(1  Mod.  liV.)     vonrably  conftnied  for  adv^mcement  of  the  remedia  and  right  of 

the  fubjeA  (3). 
The  difference  betweene  a  €OJ\Hat^  i^ffexmut^  and  a  vid^sw,  you 
M  Lib.  a.  fots.  may  reade  M  at  large  m  Pagt'^  cafe.  But  none  of  them  by  law 
m  tiie  Prince's  ought  to  be  had,  but  only  of  ihe  inrolment  of  record,  and  not  of  a 
cmTe.VidtsPage't  ^i^^^  ^^j.  jmy  other  writing  that  is  not  of  record,  and  no  deec),  &c..can 
c«is  ubi  fapr».     j,^  jnrolled^  unlefle  it  be  duely  and  lawfully  acknowledged. 

3S  E  3.  S*«d,  .    tf  5,*  noil  qycfoit  en  afcun  efpedall  aifet^  S^c!*  Hereby  is  implyed, 

dARti/Di«rent  ^*^  *^  *  gHrdiiOi  in  chivalne  in  the  nght  of  the  heire  entreth  for  a 

13.    35^  6?  '  condition  broken,  bee  (liall  plead  the  (late  upon  condition  without 

tit.  moDftniiii  (hewing  of  any  deed,  becaufo  his  intertft  is  created  b}'  the  law.  * 

d«$  (aiu  lis.  And  fo  it  is  [/ ]  of  a  tenant  by  Hatute  merchant  or  ftapl/e,  or  tenant 

C/lfO"-^-*-  byekgit.. 

(tCrtltr!)  Ukewife  tenant  in  dower  ihall  ple<id  a  condition,  &c.  without 

(10  Etcf>.  93,  ihewing  of  the  deed.     And  the  reuion  of  thefe  and  the  like  cafes, 

94.)  is,  for  that  the  law  doth  create  thefe  eftates,  and  they  come  not  in 

35  H,  6.  tit.  ]^j  }]iQ^  ^^  entred  for  the  condition  broken,  fo  as  they  might  pro- 

Suf^'l  "b.****  vide  for  the  fliewing  of  the  deed,  but  thev  come  to  the  land  by  au- 

TH.  6.    '  thohtie  of  law,  and  therefore  the  law  will  allow  them  to  plead  the 

17  H.  5. 5,  condition  without  fliewing  of  Jt. 

3  H.  6.  «!.  [/^]  But  the  lord  by  efcheiit,  albeit^is  eftate  he  created  rnnf\  o  "I 

^1  il  a*  8*  ^y  ^**'^»  *'*'^^^  "^^  plead  a  condition  to  delieat  a  freehold  with-  l-^^^»    *-* 

rn  35  H  6,  ^^  ihewing  of  it,  bccauie  the  deed  doth  belong  unto  hiiu. 
ubifupra.'  '  A  tenant 

(i)  On  giving  deedft  of  bare:atn  atid  f4e        (s)  See  alfo  27  EIix.  9.  and  Bull.  Ni« 
in  evidence,    fee  Bull.  Ni.  Pri.  255;    10    Pri.  »26. 
Ann.  c.  tS. ;  and  8  C.  %,  c.  6.  iec.  24. 


[jLib.  3,  upon  Condition,  '  .,      Se6l.  56|. 

A  tenant  by  the  cnrtelie  fhall  not  [g]  plead  a  condition  made  by   [g]  35  H.  6*    • 
wife,  and  a  re-entry  tor  the  condition  broken  without  ftiewing  *»^ifup^*- 
deed  ;  for  afbeit  his  etlate  be  created  by  l*^,  yet  the  )aw  pre- 
leth  that  he  had  the  poliieffion  of  the  dccdes  and  evidences  be- 
bfl^in^  to  his  wife. 

[  {ij  Bat  lelTees  for  yeares,  and  all  others  that  claime  By  any  cofi-  [h]  if  H.  8.  K 
[Tevonce   from  the  p4.Uv,  or  juftilie  as  fervant  by  commandement,  **'•  Com.  149. 
■ki.  muft  (he^^  the  deed".  ■  \  "     "  (iORep.W.93.) 

[(]  IL  brought  an  ejefHone  Jirmx  againft  E\  for  eje6hng  him  out   \j]  44  E.  3. 58/ 
of  the  nfftnior  of  D.  which  he  htld  lor  terme  ol  yeares  of  the 
demife   of  C-   E.  the   defend  int  pleaded  that  B.   gave  the  faid 
BUDOor  to  P.  and  Katharine  Axt^  vjiie  in  taile,  who  hadilfue  £.  the  (?Bcp»38.) 
deleiid.u)t,  and  after  the  .don«es  inieofftd  C  of  the  mannor,  upoQ   ;. 
leoaditiOQ  thjt  be  Qiould  demife  th«  monnor  for  yeares  to  R,  the 
pLunlife.  the  rerntiindcr  to  the  hufbaud  and  to  the  wife,  &c.  C.  did 
fieiA^fe  the  land  to  i?.  the  pliintife  for  yeares,  but  kept  the  rever- 
£on  to  hinilelfe,  wherefore  'Katharine  after  the  d^iccale  of  h^r  huf-  CCro.Car.  442.) 
Hand  entred  upon  the  plaintife,  &c.  for  the  condition  broken,  and  ^*^  *  "Ajc^ 
flicd  ;  after  whofe  deceafe  the  land  defcendcd  to  R.  ihe  iflue  in  taile,  ^^^*  ^If  Rep. 
&c.  now  defendant,  jud^iement  up6n  aftion,  exception  was  taken   Ughtred's  gafe, 
againft  this  plea,  bccaufe  E.  the  defendant  muintiiincd  his  entry  by 
ibrcc  of  a  condition  broken^  and  fliewed  forth  no  deed,  and  the  plea  *  ' 

was  ruled  to  b6  good,  becaufe  the  thing  was  executed,  and  there* 
lore  hee  need  not  ihew  forth  the  deed.  Nota^  lh£  defendant  being 
•ilTue  in  taiie*  was  rei^itted  to  the  eiiate  taile.  (i)  .'i  ^  ,  «      e     ,- 

In  a  prctcipe  quod  reddat  againft  S.  who  pleaded  that  71.  was  fcifed,  1 1  E<J-  S.  tit. 
and  infeofTed  him  in  niprgage  upon  condition  of  payment  of  cer-  Mo"»Y*^*^^* 
tame  money  at  a  day,  Jind  faid  that  ij.  pai/i  the  money  at  the  day,  ^g  e.  s!  8.  ■« 
and  entred  judgement  of  the  writ :  exception  was  taken  to  this  plea, 
for  that   he  Ihewed  forth  no  deed  of  the  condition,  and  it  was  ruled  '♦ 

that  hee   need  not  fhew  forth    the  deed  for  two  caufes.     i.  That 
he  ought  not  to  Oievy  any  deed  to  the ,  demandant,  becaufe  the  de« 
'mandant  is  a  llranger. '  a.  It  might  be  when  R,  paid  the  fnoney,  (Cro.  C*'*  37$.) 
and  the  condition  performed,  that  the  deed  was  re  bailed  to  R.  and   - 
thereupon  the  plea->vas  adjudged  good,  and  the  writ  abated,'* 
-    If  land  be  nwrgaged  upon  condition,-,  and  the  niorgagee  kt- 
tcth  the  lands  for  yeares,  refervihg  a  rent,  the  condition  is  per-  46  E.  3.  8.  b» 
/drmed,  the  "morgagor  re-enters,  in  an  a^iion  of  debt  brought  for  ^^''^^^ 
4be  rent  the  leilee  f hall  plead  the  condition  and  thQ  re-entry  without 
./hewing  fort h' any  deed. 

In  an   affife  the  tenant  pleads  a  feoffment  of  the  anceftcr  of  the   i.o  H.  4.  9  J), 
plaintife  .unto  him,  &c.  the  plaintife  faith  that  the  feoflment  was  4:3  E.  3.  Vide 
upon  condition,  &c.  and  that  the  cc»ndition  was  broken,  and  pieades  i^  ^'  .  * 
a  re-entry,  ami  that  the  tenant  entred  tnd  tooke  away  tlio  cheft  iii 
which  the  deed  was,  and  yet  detaineth  the  fp.me,  the  plaintife  (hdU  '         • 
not  in  this  cafe  be  enforced  to'fhew  the  deed. 

If  a  woman  \give  lands  to  a  man  and  his  heires  by  deed  dr  12E.  l.  Feoff- 
withmit  generally^  (he  may  in  pleading  averre  the  fame  to  be  eatifi  tnents  A  Fjuti 
TJiotrimottii  prctlocufi^  albeit  (he  hath  nothing  in  'ATiting  to  prove  the  ^^'  ^'  ^'  J^* 
ymne,  the  reafon  whereof  fee  Scih  330.     .  .,,..,.-.    •->    Monllrans  de» 

faits  165. 
**  Mes  des  chattels  realls,^come  leaf e fait  d  volu/U  a  termc  des  ans^  4  E.  4  STs  &c. 
fie."    This  is  apparant.  iiH.7. 22,  b. 

t  9  E.  4.  «5,  26.     14  H.  8.  22.  b.     (Doc.  PJa.  51.)     (See  Plo,  23.  a.)     (1  Ruil.  Abr.  413.) 

(i)  tSee  Note  1 37.]  .      :      ,\ 

Vot.  IL  ^        F  ^#a. 
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TTEMy  comtnt  que  home  en  afcun 
"^  aSiion  ne  poit  pieder  un  condition 
que  toucha  i^coucernafranktenemefit^ 
Jauns  monjlrer  efcript  de  ceo^  come  ejt 
avantdit,  uticore  hofn$  poit  eftre  aide 
fur  tiet  condition  per  verdidl^de  xii, 
homes prife  a  large  en  aifife  de  novel 
diiFeifin,  ou  en  afiun  aider  aSlion,  I'ou 
iesjuftices  voilent  prettder  ♦  le  verdiQ 
4exii.  jurors  a  large.    Sicome  mitto^, 
mus,  que  homej'eijle  de  certainc  terre 
en  fee  lejja  mefnie  la  terre  a  un  auter 
pur  terme  de  vie  fans  fait ,  fur  condi^ 
tion  de  render  at  lejjor  un  certains 
rent,  Sf  pur  default  de  paiment  un 
re-^/itrie,  S^c.  perforce  de  quel  le  lef 
fee  ejifeijie  comedefrankteneme^t,  et 
puis  le  rent  eft  aderere^per  que  le  lef 
for  enter  en  la  terre^  et  puis  le  leffeear^ 
raigne  un  aflSfe  de  novel  diffeifin  de 
la  terre  envers  le  U()'or,  le  quel  plead 
que  ilfift  nul  tort  ne  nut  diffeijin,  etfur 
€eo  V.ujfife  foit  pnfe  ;  en  cejl  cafe  Ics 
recozaitors  de  I'lijlife  poi/e7it  dire  et 
render  a  les  jujUces  tour  verdict  a 
large  fur  tout  le  matter,  come  a  dire, 
que  le  defendant  fait fei fie  de  la  terrz 
enfon  demefne  cotwe  defee^et  ijjintjei* 
fie,  mefme  fa  terre  Icffealplaivtifepiir 
i^nne  defa  vie,  rendatit  %ille(jmr  tiel 
annuel  rent paidble  a  tiel feajly'^'c.  fur 
tiel  condition,  quefi  le  renifuit  ade- 
rere  a  afcun  tielfeajl  -f-  a  que  doit  ejire 
jpay, donques  bieit  lirroit  ai  leJjor  d  en- 
trer^  fyc,  per  force  de  quel  leafc  le 
plmntifejmtfeifie  enfon  demefne  coiiis 
defranktenement,  et  que  puis  apres  le 
rent  fuit  joderere  a  tiel  feaji,  J  i^c, 
per  que  le  leffbr  ^utra  en  le  terre  fur 
it  pojfeffion  le  leffee,  et  prieroit  le  dif 
cretioii  de  les  jujiices,  ft  ceo  foit  k/j 
dijfdfitt,  fait  dl  plaintife  ou  nemy ; 
^donque  per  ceo  queappiert  a  les  jus- 
tices^ que  ceo  fuit  Hufjdijjeifinfait  al 

plaintife^ 


yl  CSO,  albeit  a  man  cannot  ijj 
any  action  pleade  a  coaditioi^ 
which  toucbeth,  %  conccraes  a  free* 
hold,  without  ihewing  wTiting  of 
this,  as  is  atorefaid,  yet  a  man  may 
be  aidiod  upon  inch  a  condition  hj 
the  verdiid:  of  1 2  met?  taken  at  large 
in  an  aflife  oi novel  diffeijin,ot  in  any 
other  aftiou  where  the  juftices  will 
take  the  verdjdl  of  la  jurors  at  large. 
As  put  the  cafe,  a  man  feifed  of  cer- 
tainc land  in  fee  lett^tb  the.  fame 
land  to  anotlier  for  terni,e  of  jife  with- 
out  deed,  upon  condition  to  render 
to  the  leiroi'  a  certainc  rent,  and  for 
de&ult  of  payment  a  re-enirie,  £cc. 
by  force  whereof  the  leffee  is  friled 
as  of  freehold,  and  after  the  rent  is 
bebincic,  by  which  theleifor  entereth 
into  the  l^nd,  and  after  the  leffee  ar- 
mine  an  affife  of  novel diffeifin  of  th^ 
land  againftxhe  leflbr,'  who  pleads 
that  he  djU  no  wrong  nor  dilleiiin, 
Aind  upon  tliis  the  ailile  is  taken ;  ia 
this  caie  the  rciiognltojs  of  Ithe  ai- 
fife may  fay  and  x^nA^t  to  the  jus*- 
ticcs  their  verdi<Sl  at  large  upon  the 
whole  matter,  as  to  fay,  that  the  de- 
fendant was  feifed  of  the  land  in  his 
demefrte  as  ^f  fipe,  and  fo  (eifed,  let 
llie  fame  land  to  the  plaintife  fot 
,terme  of  his  life,  rendring  to  the  lef- 
for  fuch  a  yeaiely  rent  payable  at 
fucha  feaft,  8cc.  upon  fuch  condi- 
tion, that  if  the  rent  were  behinde  at 
anyfucj;^  teall  at  which  it  ought  to 
bQepaid,  thea  it  (hould  bee  lawful! 
for  the  lefforxo^ent€:r,  Jfcc.  by  forc^ 
ofwhichleafeiheplaiotife  wasfeiied 
jn  his  demefne  as  of  freehold,  and 
^hat  afterwards  the  rent  was  behinde 
at  fuch  ;i  feaft,  &c.  hy  which  the 
leifor  entred  into  the  land  upon  the 
poffellion  of  the  Jeffee,  and  praye^ 


^ti^^fir  laL.  and  M.  and  £oK 
f -^.not  in  L.  and  M»  nor  Roh« 


X  An  added  L.  and  M.  and  Roll. 
1^  it  added  in  L.  and  M.  and  Ro]i# 
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pfdntife,  entant  que  Ventrie  de  le  lef-  the  difcretion  of  the  juftices,  if  thi^ 

fottrfuitcongeabiefurluy;  iesjujlices  beeadiffeifindone  tothe  plajiitifeor 

jioyent  doner  judgement  que  fe  p/ain^  Jiot ;  then  for  that  i  t  appeareth  to  the 

tife  tie  prendra  riens  per  Jon  brief  e  juftjceis,  that  this  was  no  difreilin  to 

(taffife,    £t  ijjini  en  tielcas  le  kjjor  thepJaintife,  inlbmuch  as  the  entrie 

ferra  aide,  ^t  uncore  nul  efrripCi^re  ot' the leilor  Wjis congeable  on  him; 

liuques  fiiit  fait  del  condition.    Car  tl lejiifl ices  ought  to  giv^  judgement 

dbien  que  le$ jurors poient  aver  vonU*  tl^at  the  plaintiiie  (l)ali  not  take  anv 

jance de  le^leajey  auxy  bicn  iU poipttt  thing  by  his  writ  of  afiile.    And  io 

aver  cotitt^ance  fie  le  condition  que  in  fuch  cafe  the  ieQbr  ihajl  bee  aid^ 

fuit  declareii  rehearjejur  leleas,  ;  ed,andyetnowriting  vvasevermade 

•  of  the  condition.  For  as  well  as  the 
jurors  may  have  conufatjce  of  the  leafe,  they  alfo  as  well  may  have  conu- 
fance  of  the  condition  which  was  declared  and  rehearlfed  npoi*  the  leafe. 

"  J/'ERDIT,  or  ierdia  de  i^  hame^r    (2)  V^rcdiaum,  quaji  (P-ft.  253.  b. 

fH^um  TeritQtiSy  eiAJudicivm  (jl  qvqfi  juris  dithrm,    Etjicut  ad  ^^^-  ^•).      ^ 

qiutfiionem  juri^i  Hon  refpondent  jural  ores  fed'judu^es:  fie  ad  qucef-  y^^  f^'  ^J  13. '  * 

iwnemja^  non  rejpondentjjidiccs  fed  jurat  ores.     For  jurors  aie  to  Lib!  11.  K  \o. 

Toofi    h  1  ^'"y^^®  ^^^  ^^  ^^  judges  ought  to  judge  according  to  the  (Vio.  93.  <?  Lift. 

^iJ.\}.  D.J  j^^  thatrifeih  upon  the  fatl,  tor  ex  facto  Jus  oritur^     .  4^^''-  2  Roll. 

...    .  /      ^  f  J         ^  >.br.  693.694. 

'     •   '        698.  699,  700,  71 1 .  717.  725.      Hob.  1 17.      4  Rep.  65.  b.      Cro.  EL  699. 
1  Sid.  int.  191.  194.  «03.     9  Rep.  67.  b.) 

"  Brife  a  large*'    There  be  two  kindea  of  verdldfi;  m.  one  (9Rcp.  12>13.) 
generall,  and  another  at  large  or  efpeciall.  i  As  in  an  affile  oi  novel  '  .^  . : 

idyfeifiHy  brought  by  ^.  againd  B.  the  plaintife  makes   his  pUmt,  ' 

..Quad  jB.  diffe^it  evmde  20  qcris  teri^a  cvm  pertinentiis ;  the  tenant 
'pleadesy  Qud(/  ip/e  hullam  iujurkanfeu  dijfeifinam  prcefato  A,  iytde 
fecity  4-c.:   iThe  recognitors  of  the  alSife  doe  finde,  Cluod  prccdift.  A. 
uijufii  Sf  fi/iejudicio  diffeifivit  prcedid,  B.  de  prctdia,  20  qcria  terrcs 
cum  pertinent-  SfC,'  This  is  a  generall  verdict.  ,  The  like  Llw  it  is  \i 
tbey  fin4e  it  negatively.    AnA  Littleton  here  putteth  a  cafe  of  a 
verdid  at  large,  or  a  fpeciall  verdict ;  and  it  is  therefore  called  a  (Plo.  93.  a.) 
fpeciall  verdi^l;  or  a  verdid  at  large,  beciiufe  they  fiude  the  Ipeciall  C Poll; 2^7^28:^ 
matter  at  large^  and  leave  the  judgement  of  law  thereupon  to  the 
^coQrt,  of  which  kinde  of  vfcrdid  it  is  laid,  [/]  Omnis  conclufio  bom  mTTln.SSE.l." 
Sf  verijudicii/eqj^itur  ex  bonis  Sf  veris  prcemijis  et  diRisjuraiorum.     Cor«m  Hpge  ' 
And  though  hittleton  here  puts  his  cafe  qi' a  vcrdid  at  large  upon  Nott.iaThei'aoT. 
a  generall  iffiae  (which  in  the  cafe  bee  putts,  \l  was  neceffary  for  the  ,  j  •. 

teaant  to  pleade)'yfit  when  ilTue  is  joyned  upon  fpme  fpeciall  point, 
rthe  iuryf  as  ihall  be  faid  hereafter  m  this  fedion,  may  Ande  tha  fpe- 
ciall matter  if  it  b^  doubtful!  in  law,  for  as  much  doubt  may  arife 
upon  one  point  upon  the  fpeciall  itfue  as  ^pbn  the  generall  ifiue.   .^  pjg  m 
^0V7  '  a  1  "^^^  *^  ^ fpet iall  verdi^  may  be  found  in  Common  Pleas,  s,«„£, 'i,  ^^^ 
j-,    '  •      -» ib  may  it  alfo  bee  found  in  Pleas  of  the  Crgwne,  or  criminal  icw,  i65.Se!?. 
'    .caufes  that  conceme  life  or  member*  comh.  s?84.286, 

'  ^87  44E,  3.1fl. 

41  E.  3.  Coron.  451.     (Cro.  Elij.  474.    lb.  471. 113, 114.  4553.     6  Rep.  4^  h. 

..•'.''•       A  verdid 

X  U^fft  imxy  hiejf  its  poknt  avfr  eonufance  de  /f,  not  in  L.  and  M.  nor  Rob. 

(1)  See  Bacor)  Abr  vol.  5.  a^Si.  Vin.  (G.  14.)  E(lopp«l,  (E.  to.)  Evidence. 
vol.  II.  373.  Com.  Dig.  Abatement,  (A.  5.)  Pleader,  (C.  87.  £.  3^.  K.  i.3« 
j(l.    S4»)  .  Amendment,   (P.)    Appeals,         S.  i.)     Pxtrog^uvei  (D.  76.^  ^  »■ 

/       •  •  .  ' 
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40  £.  3- 15.  A  verdicl  finding  inatter  incertaiufily  or  ambiguoqdy  19  infuffi- 

20  E.  S.  a/nend-  cient,  and  no  judgement  (l^all  be  given  thereupon ;  as  if  an  ex- 

IB^E.  5^49  ecutor  plead  phviment  admini/ire,  and  iHue  is  joyned  thereupon,  a.iid 

ill  Ceffavit.  ^^  jury  fmde  that  the  defenddnt  have  good?  within  his  hands  to  be 

S0£.  s.  t3.  adminiftred,  but  iinde  not  to  %vhat  value,  this  is  ipceftaine,  luid 

r  H,  4.  39.  therefore  infufficient. 

^7  F^«'  47^  ^  veidid  that  finds  part  of  the  iflfue,  and  finding  nothing  for  the- 

18  E.  3  48  refidue,  this  is  iniufficient  for  the  whole,  becaufe  they  have  not  tried 

t?  K.  3!  1.  the  whole  ifliic  wherewith  they  are  charged.     As  if  an  inforinutioo 

18  E.  S.  56.  of  intrufion  bee  brought  againfl  one  for  intruding  into  a  niefua£;e« 

15  £.3.  Qj}^  iQQ  acres  of  land,  upon  the  generall  iifue  the  jury  finde  againii 
tnTT'  *^^'  *^*  defendant  for  the  land,  but  faith  noihing  for  the  houfe,  this  i^ 
7  h!  6.  5!  infufficient  for  the  whole,  and  fo  was  it  twice  adjudged,  [m]  Rut 
7  E.  4.  24.  if  the  JU17  give  a  vjBrdi|ft  of  the  whole  iffue,  and  of  uiore,  dec,  tbat 

28  H.  6. 10.  which  is  more  is  furplufage,  and  fhall  not  [a]  ftay  judgement ;  for 
«^**ii^*Ah^^  t^/j7!r  per  inutile  non  vitiaturf  but  neceflfary  mcidents  reouired  by 
722!"  10  Rep.      law  the  jury  may  finde. 

119.  Hiib.  64.  6  Rep.  47.  2  Roll.  Abr.  702.  706,  Dyer  346.  b.  300.  b.  Poll.  303.  a.  b. 
Do^r.  Pip.  288, 2^9.  Hob.  .54.  Cro.  Ki.  174.  3  Roll.  Abr.  706.  Hob.  18.  9  Ilep.  67.  b.  119. 
4  R?p.  65.  ArU.  114.  B.  Cro.  El.  110.  10  Rep.  97.  b.)  [m]  Hil.  j^ft  Elii.  in  «  writ 
Qt'  error  betweene  Brace  and  ihe  Qiicene  in  die  Exchequer  chuuv>cr,  Mich.  28  &  29  £lix. 
inter  Gomcrfal  &  Gonierfal  in  accouiii  in  ihe  King*s  bench.  [«]  32  E.  3.     Ceflavit.  25. 

Virl.  Sea  484,  485.       (Pot.  282)       Yid.  Se6t  58.       13  E.  3.  gsrr.  26.       15  E.  3.     '  Aif.  SSai.      ' 
J7  E,  S.  6.     18  AC  2.    35  Aff.  8.        ' 

If  the  matter  and  fubflance  of  th^  iifue  bee  found,  it  is  fufficienty 
as  lAttlHon  himfelfe  fayeth  beredfter.  * 

'  Efloppells  which  bind  the  intereft  of  the  land,  as  the  taking  of  oi 

leafe  of  a  man's  owne  land  by  deed  indented,  and  the  like,  being 

.fpeciuUy  found  by  the  jurie,  the  court  ought  to  judge  according  to 

J         the  fpeciall  matter  5  for  albeit  eftoppels  regularly  muft  be  pleaded 

and  relied  ujion  by  an  apt  conclufi9n,  and  the  jury  is  fwome  ^d  vcri- 

tatejn  dicendam,  yet  when  ibey  fmde  veritatetnfactiy  they  pjurfue  well 

[i]  1  H.4.j6.b.  their  oath,  and  the  court  ought  to  adjudge  according  to  law.   [A]  So 

87  H.  8.  2«.  b.    xnay  the  jurie  find  a  warmntie  being  given  in  evidence,  though    ft 

I  •'b^i"i^^-^'      be  not  pleaded,  becaufe  it  bindeth  the  right,  unteiTe  it  be' in  a  writ 

Rawlins"cafp,     "^^  "g^^^,  when  the  niife  is  joyned  upon  the  meere  right. 

&  ibid.  Pledol'g  cafe.  'IJil.  31  Klia.  betweene  Sutton  and  J)icons  in  the  Common  Place,  the  r^c 
•f  the  Iciifa  for  Jcarcs  by  deod  indented.  ^  £.  3.  Droil.'-29.  (Poft.  3:>^.  Am.  47.  b. 
Dog.  Pla.  164     Poli.  28;i.    ,Cro.  £1.  141.)  *  ' 

M  7  R  2.  ^c]  After  the  vardicl  recorded,  the  jury  cannot  vary  from  r^  on    I  I 

pr^ci  ^^r        ^^*  ^"^  before  it   be  recorded  they  may  vary  from  the  iirft  l227*  "-J 
mai'i'icafe  g^l. -oflcr  of  their  verdi6l,-and  that  verditl.which  is  recorded  f hall  Hand: 

II  H.4.  2.       '  alio  they  may  vary  from  a  privy  verdict. 

20  Aff.  12.  An  illue  found  by  vci-di(^l  Ihall  alwayns  be  intended  true  untill  it 

16  A^,  16.  {,£  reverfed  by  attaint,  andtlxereupon  upon  the  attaint  no  fuper/t'4eai 
IhTt.m.         U grantable  by  law.  -    * 

.Pafch-  24  H.-8-  If  thp  jurie  after  their. evidence  given  unto  them  at  the  bam^ 
of  the. report  of  (Joe  at  their  owne  charges  eat  or  drinke  either  befol-e  or  after  they 
fnfh^Km'T""  ^  agre«d  on  their  verd^d,  it  is  finable,  but  it  fliiijlnot  avoid  tbt 
Bench.  "***  .verdid :  but  if  before  tliey  be  agreed  on  their  verdict,  thej' eate  or 
il|i.4. 17.        drinke  at  the  charge  of  the  plaintife,   if  {he  verdid  l>e  given  for 

•35  H.  6.  him,  it  Ihall  avoid  the  verdid :  but  if  it  be  given  for  the  defendant, 

.£]uuuio..l7.  -if 

29  H.  8. 37.    Dier.    (1  Vent.  1260    35  H.  8.  5^.    4  et5  i;ju.  S?l$.     l^U.TU.    20. H.  7^. 

■    ■        ■     '  •       ■  if 


Lib.  rJ.  lipon  Cohclitibh.  Seft*  3C6. 

k  (haU  not  avoid  it,  Sp  Jic  i  cmverfo.     [0  But  if  after  thty  be^  W.  Pifch.  6  E. 

agreed  on  their  verdid  they  eat  or  dnnke  at  liie  charge  of  him  for  ^-  *"  *j^*^  ^^* 

whom  they  doe  paffe,  it  Ih.Jl  not  avoid  the  verdia.  "^"^  ^***'*-  . 

[tf]  If   tEe  plaintife  after  evidence  given^  and  the  jury  departed  [e]iiH.  4. 16, 

from  the   bar  re,  or  any  for  him,  doe  deliver  any  letter  from  the  17".    3  Mar. 

pl^iintife  to  any  of  the  jury  cortcerninfe  the  matter  in  iffOe,  or  any  ^"^°"  ?''•  \ . 
•J  ''       r         1    "^         1  •         1  .        ■•/'*.  1-1        •'     Vide  Dier  ubi 

evicience,  or  any  efcrowle-toachmg  the  matter  m  lUue,  virhich  wa3  fupra^ 

not  giveu  in  evidence,  it  (hall  avoid  the  verdict,  if  it  be  found  for  (2  Roll.  Abr. 

the   plaintit'e,  hut  not  if  it  be  found  for  the  defendant,  Sp  Jic  ^  7i3.  814. 

poxcerjb.     But  if  the  jury  carry  away  any  writing  unfealed,  which  ^^^°'  ^^' 

was  given  in  evidence  in  open  court,  this  Ihall  not  avoid  their  ver-  ^^a'^\^^' 

did,  albeit  they  (hould  not  have  carryed  it  with  them.  Pafch.  6  E.  6. 

By  the  law  of  England  ajury,  after  their  evidence  given  upon  the  ubi  lupra. 

iflae»  ought  to  be  k^t  togetl^r  infome  Convenient  place,  without  (Mo.  452. 

meat  or  drinke^  fire  or  caudle,  which  fome  bookes  {V]  call aii  im-  l\^^\\^l\ft  \ 

^rifonmeut,  and  witboUt  fpeech  with  any,  unlelTe  it  oe  the  bailife,  r  i-i'g^  £  3, 75J 

and  xvith  himt)nely  if  they  be  agreed.     After  they  be  agreed  they  (iCrcJac. 

n&ay  LA  Cifbfe^  between  party  and  party  give  a  verdii^b>  and  if  the  141. 616.) 

court  be  rifen,  give  a  privy  verdid  before  any  of  the  judges  of  the 

courts  and  then  they  may  eat  and  drinke,  and  the  next  morning 

in  open  court  tliey  may  either  affirme  or  alter  their  privy  verdi^ 

and  that  which  is  given  in  court  fliall  dand.     But  in  criminall  cafes 

of  life  or  member,    the  jury  can  give  no  privy  verdidl,   but  they* 

inuft  give  it  openly  in  court.     And  hereby  appeareth  another  di- 

vifioQ  of  verdids,  viz.  a  publiqiie  verdid  openly  given  Jn  court, 

and  a  privy  verdi^  given  out  of  the  court  befoi'e  any  of  the  judgesi 

as  is  sdbrefaid. 

A  jury  fwome  afxd  charged  in  cafe  of  life  orinemlier,  canilot  be  ii  E.3.  la. 

'difcharged^  by  tlie  court  or  any  other,  but  they  ought  to  give  a  C-^"^-  ^^^'  !>• 

verdi€^.     And  the  king  cannot  be  non-fuit,  for  he  is  in  jtedgemei^t  ^  •  ^'  *^*^ 

tf  la^  >ever  -prefent  ia  court:  but  a  common  perfon  may  be  noA- 

liiit. 

"  En  qffifi  at  novel  difcifin^  ou  en  afcuh  miter  a^ion,  t^c.''    Here-  W.  2.  cap.  30. 
it  is  to  bee  obferved,  that  a  fpeciall  verdi<^t,  or  at  Urge,  may  be  ^H.  4. 11. 
given  in  aity  adtion,  and  upon  any  iflbei,  be  the  ifl'ue  generall  or  fpe-  ^  ^'  t^  J^* 
eiall :  and  albeit  there  be  fome  cohu'ary  opinions  in  our  bookes,  yet  ^3  h  8.  tit 
the  law  is  now  fettled  in  this  point.  verdit.  Br.  85. 

4  llEliz.Dier. 

**  Per  que  le  lejbr  entrap     Here  it  cappeareth  thjat  the  condition  ^^»  284. 
is  executed  by  re-entry,  and  yet  the  leilbr  after  his  re-entry  (hall  Jforth  S84  2«« 
^t,  by  the  opinion  o(  Littleton,  plead  the  condition  without  (hewing  43  Adisi. 
'  the  deed,  becacfehcwas  partie  and  privie  to  the  condition,  for  the  2ff"H.  8. 5. 
parties  nmft  (hew  forth  the  deed,  unleffe  it  be  by  the  aft  and  wrong  44  E.  3. 44.   • 
't>f  his  adverfary,  as  hath  beene  faid ;  [fit]  but  an  edranger  which^s  *^tit.  Coron.  9^ 
iOQt  privie  to  the  condition,  nor  claimeth  under  the  fame,  as  .in  the.  ^^  £^3  ^q 
cafes  above(i\id  appeareth,  (hall  not  after  the  condition  is  executed  pi.  Co^  9^. 
in  pleading  be  inforced  to  (hew  forth  the  deed :  and  by  this  diver-  9  H.  7.  3. ' 
tptie  all  the  bookes  and  authorities  in  law  which  feemc  to  be  at  va^  ^  >«*«  *»!>•  9. 12, 
jiaace  are  reconciled.     See  alfo  for  this  matter  .tliefedion  next  ^^,.^*^'*!"*''* 

f  -it      '  cale.     And  fee 

40ll0Wmg.  there  many 

otber  authoritiaa.    31  AiT.  pi.  $1.    10  H.  4.^*9.       '{ml  "See  more  before  ia  this  chapter* 
fea.365.    (Sid.  369.    $  Rep.  38/) 

"  Les  recognitor$  del  qffife  potent  dire^  ^c/*    "Here  ,k  Appeareth  10  AC  p.  9. 
Uiat  the  Jurors  may  fixuie  tiie  f<^l,  albeit  the -deed  be  apt  Viewed  in  '^^  ^^  ^' 

f  3  .evidence,  jj  aC  n\ 


Lib-  3.      Cap.  5.   ^      Of  Ellates 


Se6k.  367* 


23A{r!».  evidence,  and  ihersLther  for  that  the  eonditioo  tipoa  the  livery  ( 

44  F  s  «9    '    ^*^^  bccne  faid)  is  good,  albeit  there  be  no.deed  at  all. 

IOH.4  <>.     rH.5.5. ''9E.4.£6.     18  E.  4.  If.     15  E.  4.  16.  17.  •  llH.7.f2. 
{AnL  dS5.  Cru.  Jac.  ;^.) 

..."  '1 

*    *'  Ei  prieroni  U  difcrttion  detjvjlices"  That  ifi  to  fay,  they  (hav-- 

bg  decldied  tbe  fpeciall  matter)  pray  the  difcretion  of  the  juftices  ^ 

v^hicb  is  as  znoch  to  fay,  asi  that  they  would  difcerne  what  the  law 

adjudgeth  thereupon,  whether  fcrir  the  demandant,  or  for  the  tenant  t 

for  as  by  th*  authoritie  of  Lit t let ajif  difcretio  eft  difcemereper  legem', 

f  quid  Jit  jiffiwn,  that  is,  to  difcerne  by  the^  right  line  of  law,  and  not 

by  the  crooked  cord  of  private'  opinion,  which  the  vulgar  call  dii** 

I   •  ,  :       cretioji ;  Si  ijure  difcedas\  tvgus  eris^  Sp  emnt  omnia  omnibus  incer" 

J4b.  id.  fo.  4.      ta :  'JiiA  therefore  commiffipus  that  authorife  any  to  proceed,  yeciin* 

ecfe  de  Scwerfc    dumfanas  difcretionts  vejircS,  is  as  much  to  fay,  as,  fecundum  legejti 

if  con/uetudiiiem  Anglive.  - 


\ 


t  £.  3  17.  in 

Gracye'*  cafe* 


**  Car  cibien  come  le»  jurors  potent  aver  conufahce^  S^c*'    Hereby 
"it  appeareth  that  they  that  haVe  conufance  of  any  thing,  are  to  have 
conal'ance  alfo  of  all  incidents  and  dependants  thereupon,  for  an  in- 
cident is  a  thing  neceflarily  depending  upon  another. 
•    If  a  deed  bem\de  and  dated  in  a  forraine  kingdome,  0^  Too  ft    ».1 
l<aids  within  England,  yet  if  liverie  and  feifm  be  made  J<?cii/r-  L         •       j 
iumjormtm  cartaiy  the  land  Ihall  paffe,  for  it  paifeth  by  the  livcrie. 


Se6k.  367. 


^3p  N  mefme  h  mariner  ejl  de  ficffe- 
~*  ment  enfecj  ou  done  en  ie  tai^e, 
fur  conditioHy  coment  que  riul  ej'rrip^ 
iure  Unquefiietfait  de  ceo  *.  Et  fi- 
come  tjt  dit  de  -oerditi  a  large  en  affifHf 
ifc.  en  mefaiele  manner  eft  en  bnefe 
d'enire  .foundue  fur.dijjlsifm',  et  en 
touts  autemaCiions  ou  lesjujiicea'voy' 
lent  prediderfe  verditid  utrge^yf  la 
4u  tiel  verdiSt  d  large  ejt  Jail,  la 
manner  d^l  ^ntrie  entire  eji  mis  en 
'iyiie,isc. 


T  N  the  fame  nianne|r  it  is  of  i 
feoffement  in  fee,  or  a  gift  ia  tuile^ 
u()On  condition,  although  no  writing 
were  ever  made  of  it.  And  as  it  is 
ihyd  of  9  verdidt  at  large  in  an  aitife^ 
&c.  in  the  fame  manner  it  is  of  a  writ 
of  entrie  founded  iipori  a  difl'eifin; 
and  in  all  other  a<ftions  where  th6 
juftices  will  take  the  verdict  at  large, 
there  where  fuch  verdiift  M  large  is 
made?  the  manner  of  the  whole  entrie 
is  put  in  the  ilTue^  &A:. 


.* 


Ji  N  D  it  is  to  be  obfefved,  that  the  court  cannot  refufe  a  fpeciad 
verdid,  if  it  bee  pertinent  to  the  matter  put  in  iiTue.    See  th^ 
£^ion  next  precedmg. 

"  Verdift-a  krge!*  It  is  called  a  verdict  at  large  becaufc  il 
'fiodeththe  matter  at  Urge,  and  leaves  it  to  the  judgement  of  the 
couit:  or  it  is  culled  a  fpecial  verdid>  becaufe  it  findetb  the  fpef- 
ci^U  jui«ittex/^c.  ^vi  SiS  hereby  it  appeareth,  that  a  verdid  (as 
hath  beeneidid}  is  twofold^  viz,  a  verdid  at  larg^,  or  a  fpeciall 

^      verdid^ 

L      '  !  '■  '  *  ^  ■         .      ■  •       ■-  .         ■  .         'i 

»^f  L.'andM.  and-'Roh.      '     ':  ;  .       naturt  de  matur  mstn  l^ifue,  L.  an'dM» 
'fpur  iff  M  ial  tfifdia  m  large  fiut  im    and  Koh. 


Hep.  13.) 

)vtc  J  he  fccti  >n 

7lO  R  p.  118. 
Ant.  ^26) 


Lib. 


3. 


1 

lipon  Ccfiidition* 


Sea.  368,  36^, 


Terdiifl,  (which  is  all  one)  ^whereof  Littleton  here  fpeaketh  ;  and  a 
generull  verdidt  that  is  generally  found  according  to  the  iflue,  as  if 
the  iflue  be  not  guilty,  to  finde  the  partie  g»iiltie  or  not  guiltie  ge- 
nerally, i^  Jic  de  cccteris,    There^  is  alfo  a  vcrdift  given  in  open  See  tlie  tieil 
court  j  and  a  privy  vcrdift  given  out  of  court  before  any  of  the  preceding 
jad;^es  of  the  court,  fo  caUed  becaufe  it  ought  to  bee  kept  fecret  and  f«^<w- 
privie  fr6ni  each  of  the  parties,  before  it  be  affirmed  in  cour|« 


Sea--  36'8. 


TTEM  en  iiel  cafe  Vou  Venque^ 
poil  dire  lour  verdiSi  a  /arge,  s'ils 
voilent  prendre  fur  eux  le  conufanee 
de  la  ley  fur  le  matter  ^  ih  poient  dire 
lour  verdi6i  getteralmentj  come  eft 
mis' en  lour  charge;  come  en  le  caft 
avantdit  ih  poient  bien  direy  que  le 
lejjbr  ne  difjeifa  pas  le  leffee,  s'ils 
voi/ent,  S^c^ 


A  LSO  ia  iuch  cafe  wheit  th^ 
"^  enqueft  may  cive  their  verdift 
at  large,  if  they  will  take  upon  them 
the  knowledge  of  the  law  upon  the 
matrer,  they  may  give  their  verdidl 
generally,  as  is  put  in  their  charge ; 
as  in  the  cafe  aforefaid  they  may 
well  fay,  that  the  leflbr  did  not  dil- 
feife  the  leffee,  if  they  will,  &c. 


A  LT  HOUGH  the  jurre  if  they  Will  take  upon  ^  them  (as  Lt7-  (8  Rep.  65,) 

llcton  here  faith)  the  knowledge  of  the  law,  niiay  give  a  generall 
verdid,  yet  it  is  dangerous  for  them  fo  to  doe,  for  if  they  doe  mif- 
take  the  law,  they  nmne  into  the  danger  of  an  attaint ;  therefore  to  (*  R«P'  5S. J 
&id  the  fpeciall  chatter  is  the  fafell  way  where  the  cafe  is  doubtful!. 


[2i8.T>.] 


Se^.  369. 


TTE  M  eft  mefme  le  cttfeyfi  le  cafe 

•*  ftdt  tiely  queapres  ceo,  que  le  lejjor 

avoit  enter  pur  default  de  payment^ 

S^c.  que  le  leff'evft  enter  fur  le  lefjor^  et 

Iny  difj'eififty  en  ceft  ca/e  JiJe*ielJdr  af^ 

raigne  un  ajfife  enversle  leffee,  le  leffee 

luy  pmt  barre  *de  I'-aJ/ffe.'i  car  ilpoit 

pleader  envers  luy  en  bar,  comenf  lit 

ieffbr  que  ejl  plaintifejift  un  leafe  al 

defendant  pur  terme  defa  vicyfavant 

le  rBterfion  alplaintife,  quel  eft  bone 

pled  en  barrCy  entant  que  il  conaft  le 

reverjion  eftre  alplaintife.  *  En  ceft 

.ctffe  le  plainlife  rCad  f  afcun  matter 

deluy  aydeVfJorfque  le  conditiorffait 

Jut  le  leas,  et  ceo  it  ne  poet  pleader^ 

pur  c€0  que  iln*ad  afcun  efctipture  de 


ceo.; 


A  ISb  in  tb*  famecafe^  if  the 
^■^  cafe  were  fuch,  that  after  tha,t, 
'that  the  Icjlfor  had  entred  for  default 
of  playment,  &o.  that  the  leffee  had 
entered  upon  the :leffor,aad  him  dif- 
feifed,  in  this  cafe  if  the  leffor  ar- 
raigne  an  aflifeagainftthe  leliee^  the 
IcHee  may  barre  him  of  the  aflife  ; 
for  hee  may  pleade  againft  him  in 
bar,  how  the  leflbr  who  is  pi.  made  a 
leafe  to  the  defen.  for  term  (^J'  his  life, 
faving  the  reverfion  to  the  pi.  which 
is  a  good  plea  in  bar,inibmuch  as  hee 
iicknowledgeB  the  reverfion  to  be  to 
'the  pL  3a  this  cafe  the  plaintif  hath 
no  matter  to  ayd  himfeife,  but  the 
condition  made  upon  the  leafe,  jSc 

•  tiiis 


•  £/ added  in  L.  and  M.  and  Roh. 


t  a/cufi  not  in  L*  and  M,  nor  Roh. 


/ 

J 


^4 


1 

I 


^£lb.  i.      Can.  5. ,  ()f  Eftates    ,,       .    ,  Se6l.  3^3. 

Cco:  et  entant  que  ilne poet  refponder  .  this  he  cannot  plead,  W^aufe  he  hath 

al  barre,ilj'ena  barre.     Et tjfint  en  not  any  vvriting  of  this:  and  inaf- 

cejl  cajapoyes  veier  one  home  ejt  J  dif^  much  as  be  caimot  an fwere  the  ba r, 

jeflief  efuhcdre  il  navera  ajjijk,    Et  he  (Hal  be,  barred.     And  To  in  this 

uncoreji  le.lejjee  Joil pltiihtijey  et  le  cafe  you  m«ty  fee  that  a  man  is  diG- 

leffor  defendant^  il  barrera  le  lejjec  feifed,  &i  yet  heihal  not  have  afliie. 

per  verdict  d'qffife,  S^c.    Ales-  eft  ceji  And  yet  if  the  leffee  be  pi.  and  the 

-  cafe  l*ou  le  le[jee  ejl  defetkdantl  Ji  it  leHor  def.  he  Ihall  bar  the  lelfee  by 

ne  voile  plead  le  dit  plea  en  b(^rrey  verdict  of  tlie  aHife,  &c.  But  in  thid 

vies  plead  ttul  tort,    nul' dijitifiny  cafe^where  the  lefl'eeis  def.  if  be  \\  tl 

)ionqu€$  le  Isffbr  recovera  per  ajfij'c^  not  plead  the  faid  plea  in  bar,   but 

caula  qua  iv^rk,  plead  tnd  to)t,  nut  di^, '  then  th6 

/  idlbr  (hal  recover  by  aifife^  cauj^ 
qu&fupra. 

"  p UR  ceo  que  il  n'ad  a/cun.  efcriphtre  de  ceo**  Hereby  it  alio 
appearetby  that  ulbeit  the  condition  was  executed  by  le* 
€ntrie,  yet  the  lellbr  cunnot  p&a^  it  without  Ihewing  of  a  <lee<J* 
But  of  this  mutter  fudicient  huth  b^eue  laid  before  in  t£e  two  next 
breceding  I'ectidns. 


1 


58  E.  4. 10.  **  Q**^^  C^  ^^^^ P^^^  f^  bane**  In  a  cafe  where  there  have  beenfe 
Xiak  S8.  fome  varif  tie  of  opihioftsln  oOf  books,  LittiiHw  here  cleereth  tlie 
10  AflT.  16.  doubt,  und  that  upon  a  good  grotind.  For  hee  hinifelle  reporietli 
Ir  \fl*^ir^*ii^  ^^  our-bookes,  tlnit-it  v/'d^i  holdeh  by  all  the  jufureb  of  Kii^lan*!^ 
Sl'M'  J6.          that'aleal^  for  life,  the  revtifioii  to  the  plaintife,  was  a  tood  barre 

59  Ail*.  3.  -in  an  affife,  -artd  iillb  -that , a  leufe  for  yearcs,-  the  reveilion  to  the 
43Afr.  18.  pldintife,  might  bee  pleaded  in  an  aflife  :  and  fo  of  a  feofimeut  in 
4*  Aif.  3.  fee  vi'iih.  warr^ntiei  Alid  herein  the  diverfitie  of  pleading  is  to  be 
»Air  77.'  obferved  ;  for  in  the  ct;le  hereout  hyJ.iitkton  of  a  lealcfor  hie, 
•3i  E.  3.  ihi<*.  ^he  ten.iDt  ihall  ple-^de  it  in  ferre  ;  but  in  a  cafe  of  a  teafe  for 
.97.  18  Aff.  22.  yeares,  or  an  eftale  of  tenant  by  llatute  or  vlvgit^  the  defend-  r^nrx  i 
.4rE.>?^-D>er:2p7.  ant  (haU  not  pl&ad  in  bar,  Us  to  fay,  ajjlfa  non,  ^c,  but  jufti-  L--^9*  ^-J 

rAui^^/ O^    fie  by  force  of  the  leafe,  &c.  and  conclude,  6^  ijjintfam  tort.    And 
'   "  '       *  ''      if  the  tenant  of  the  freehold  be  not  named,  he  fliall  pleade  nul  tenapt' 

' dejrahktenenient  no/me  en  Iq  brief e:  and  in  the  cafe  of  itbe  f^oilment 

with  Warranty  he  muft  relie  upon  the  warrantie. 


Seft.  370. 


■I- 


\'T5rE]Sf\pt/r  ceo  que  tieh  condi^  A  ND  for  that Tucli  conditions  aJTd 

'^  tions  font  plus  cornmvyiement  mis  ^'^  mofl  commonly  put  and  fpeci- 

tfeJperijidsenj(titsenderUes,afcunpe''  ircd  iii  deeds  indented,  foniewhat 

tit  cfiojeferra  icy  dit  (n  tbt/y  monjits)  fhallb€ehcrefaid(tothee,my  fonne) 

"rie  endenturty  et  de  fait  poll, conch-  "of  an  indenture,  (i)  and  of  a  deed 

'nayUs condithins.   *fjf^ df?av'6iri^ue  pol (2) concenfingcondttions.   And 

"^fil'endenturefoit  tipnrtitSydti  tripar-  it  is  to  bee  underliood,  that  if  the  in^ 

'titef^uqtiadripArtite/touis  lespartes  denture  be  bipartite,  or  tripartite;  <w 

de  quadripartite^ 
» 

(1) .[Sec  Nirti  138..3  (1)  [Sec Note  139.] 


1  "  .  ^  I 

Lib.  3*  upon  Condition.  Se€l.  370. 

rfe  l^endenture  nefont  que  nn  fait  en  quadripartite,  all  the  parts  of  the  in- 
fey,  Sfchefam  part  fh  I'endeutwe  eji  tier^ureme  but  one  deed  in  law,  and 
ale  aftxy  grande  force  et  effe6i,jkOme  eve-'y  part  of  tlic  indenture  is  of  as 
touts  its  parts  enfembU.  great  force  and  ellVtl   as   all  the 

!f>aris  together  be.  (3) 

UN  faits  endentcs"  Thoffe  arfe  called  by  fevBrall  cames,  as  Vid.  fc£t.  sir. 
Jlriptum  imlcntatumf  cortahidentateffcnptura  indcntata,  in* 
'dctituruy  ItUra:  indtntata^  An'  iiatieiuure  is  a  writing  containing,  a 
conveyiince,  bar  game,  contract,,  covenants,  or  agreements  betweene 
two  or  more,  and  is-  indented  4n  the  top  or  fide  anfwerable  to  on-  (Ant*  143.  b.) 
other  that  likew.fe  cumprehendeth  the  felf  iame  matter,  and  is 
called  an  indenture,  lor  that  it  is  io  indented,  and  is  called  in  Greeks 

If  a  deed  beginncth,  ha:c  indenfvra,  SfC,  and  in  trdth  the  parchment  Lib.  5.  fo.  so. 

"or  paper  IS  not  indented,  this  is  no  ind^ntuie,  becaufe  words  cannot  SiiJc*ac*rc. 

m^ike  it  indented,     but  if  the  deed  be  adtuiJly  indented,  and  there  (2f«ll.  Abr.st. 

Xe  no  words  of  indenture  in  tlie  deed,  yet  ft  is  an  indenture  in  *  ^^^*  ^^^•) 

'4a w;  for  It  may  he  an  indeiHure  without  words,  biit  not  by  words  (iRep.  I73.b.) 
"Without  indenting. 


t"   •  ♦ 


"  En  faits  indent.       And  here  it  ns  -to  be  linderftood,  that  it  (AntiS5*b  Sfi.i.) 

ought  to  be  in  parchment  or  in  paper.     For  if  a  writing  be  made  14E.3.  Lej^79. 

upon  a  peece  of  wood,  or  upoii  a  peece  of  linen,  or  in  the  barke  of  1  p  Vl**^68 

a  tree,  or  on  a  ftotoe,  or'  the  like,  &c.  and  the  fame  be  fealed  or  de-  f  it  «*  Det.  4.  * 

livered,  yet  is  it  no  deed,  for  a  deed  muft  be  written  either  in  «7  H.  6.  9. 

parchment  or  paper,  as  before  isfaid,  for  the  writing  upon  thefe  F.  ^'.B.  li^S.  L 

is  lead  fubjecl  to  alteration  Or  Corruption.  (*  ^"'^  ^^^• 

**  .Si  rendenfurefoit  bipartite,  oil  tripartite,  <m  qtuidripartile,  SfC^" 
bipartite  rty  whfe'n  thTjrc  be  two  parts  and  two  parties  to  the  deed. 
Tripartite,  when  there  are -three  parts  and  three  parties  ;  and  lo  of 

'quadripartite,  qitiji^uepartite,  ^c. 

..    *  .  ■  '  •  ■  • 

"  Et  defaitpeH"  A  deed  poll  is  that  which  is  plaine  without 
lany  indenti|ig,  lo  called  becaufe  it  is  cut  even,  ^or  polled.  Eveiy 
•deed  that  Is  pleaded  fhall  be  intended  to  bee  a  deed  poll,  uAleffe  it  be 
.alleaaed.fo  be  indented. 

"  Toil f 8  les  parts  del  enderitxtre  fit  font  que  vn  en  ley!*    If  a  man  gg  h.  6.  M»S5^ 
*T>y  deed  indented  make  a  gift  in  taile,  and  the  donee  dyeth  without  9  HTe.  35. 
ifiue,  that  part  of*  the  indenture  which  belonged  to  the  donee  ddth  ^^  H-  ^'  ^* 
^iiow'  belong  to  the  donor,  for  both, parts  doe  make  but  one  deed  in  9  f]  ^'^' 
*law. 


Fl.  Cora.  134 


■     "  Et  chefatnpari  delindeniure eft  de  <tjxy  grand Jbrce^  ^-C."  This 
Tfs  manifeft  of  it  lelfe,  and  is  proved  by  the  bookes  afbrefaid. 
..     It  is  to, be  obferved,  that  if  the  feoffor,  donor,  or  leflor  feale  the 
■part  of  the  indenture  belonging  to  the  feoffee,  &c.  the  indenture,  is 
'*good,  albeit  the  feoffee  never  lealeth  the  counterpart  belonging  to 

sXBe  feoffor,  &c.  '  . 

•',  •  •       '.  > 

;<3;).[Sce.Note  i4o,] 


Sea. 


Lib.  5'.    Cap.  5. 


Of  Eftates 


Seft-  371 


Sea.  371. 


[229.  b-3 


-'it^  7*  feafanct  de  indenture  eft  en      A 
deux  maners.     Vn  e/i  de  /aire    "^ 
eux  en  le  tierce  peifan,     tin  auter  eft 
defaire  eux  en  le  primer  perfon.  JLe 
\feafance  en  le  tierce  perjon  eft  come 
en  tiel forme. 

Haec  indentura  facia  inter  R.  de 
P.  ex  unk  parte,  &  F.  de  I),  ex  al- 
ter&  parte,  teftatur,  qu6  praediftus 
R.  de  P.  dedit  &  vonceHit,  8c  hac 
J>raBfenti  carta  indetitata  confinnavit 
jpracfato  F.  de  D*  talem  terrain,  &c, 
llabendum  8c  tenendum,  *  See.  fub 
conditione,  f  8cc.  In  cujus  rei  tefti- 
moniuin  partes  praedida;  figilla  fua 
if:  prsefentibus  aicernatim  appofue- 
runt.  Velfic:  In  cujus  rei  teftimo- 
nium  uni  parti  huju$  indentiine 
penesjprffifatum  F.  de  D.  remanen- 
ti,  praedidr'  R.  de  P.  figillum  I'gum 
apnofuit,  alteri  ver5  parti  ejufdem 
ihaenturac  penes  R.  deP.Teinanen- 
ti,  idem  F.  de  I),  figilluiii  fuum  ap- 
pofnit.     Dat',  8cc. 

Tiel  eridenture  eft  appel  endcnture 

fait  en  le  tierce  petfon,  pur  ceo  que 

les  verbesy  ^rjbnten  la  tierce  \)crforK 

Et   ticl  fcrihe   d^endcntures  ejt  de 

yluis  fare  feafancey  ptir  ceo  que  eji 

pi  a  is  communement  ife,  S^c, 


N  D  the  making  of  an  indenture 
is  in  two  manners.  One  is  to 
make  them  in  the  third  perfon.  Ar>*^ 
other  n  to  make  them  in  the  firft 
peribn.  llie  making  in  the  third 
perfon  is  in  this  forme. 

Tim  indenture  made  between  R.  of 
P.  of  the  one  party  avd  V.  of  D.  of^ 
the  other  party  witnejjeth,  that  thefaid 
R.  o/'P.  hath  granted,  and  by  this 
prefent  charter  indented  cortfirmed  to 
the  aforefaid  V.  of  \),fuch  land,  Sfc^ 
To  have  and  to  Iwld,  &ic.  upon  condi-^ 
tiofi,  S^c.     In  reitiiejle  whereof  the 
parties  aforefaid  to  ihefe  prefents  iw- 
terchartgeably  have  put  their  feales. 
Or  thus:  In  rvitnefje  whereof  to  the 
one  part  of  this  indenture  remaining 
with  thefaid  V.  «/  D.  the  faid  H. 
(j/'P.  hath  put  hisfeatey  and  to  the 
other  part  of  tknfamc  indenture  re^ 
maining  with  1  he  faid  R.  of  P.  the 
faid  V.  if  i>.  hath  put  his  feate. 
Dateih  Ss\\ 

Such  an  indenture  is  called  an  in- 
denture miide  in  the  third  perfon,  be- 
caufe  iftc  viprhes,  &c.  arc  in  the  third 
j^crlbn.  And  this  forme  of  inden- 
tures is  tlje  moll  fure  making,  be- 
<;aufe  it  is  moll  commonly  ufed,  8cc. 


D-K.  3.  18. 
Vide  the  books 
Biu;e  rehearfed. 


ViHf  40  E.  3.  t». 
7H.7.  14. 
Dtrr«8H.8. 19: 
lib.S.  rol.4&5. 
(Soddard's  cafe. 
(Aiit.  6.  8.) 


J7Eliz.Pi>r 
342.     1  1R.  5. 
14  H.  6.  28. 
I3ab.  1SH4.12. 
50  Aff.  31. 


1 

"    T7T le  fofdhCe  dclindcnture efi  cndcuxmanerSy  SfC^     Here  is 
another  of  our  author's  pei  led  divifiohs.     In  this  and  the 
next  feclion  following  Littlcto?i  doth  illullrate  bis  meaning, by  fetting 
dox^ne  formes  and  examples  which  do  effeChiidly  teach. 

Ih  thefe  two  formes  tliere  are  to  be  obferved  (amongft  other) 
three  generall  parts  of  the  fanie,  liz.  the  J)remifcs,  the  habendum^ 
Hnd  the  in  cujus  rei  tejlinionium.  But  hereof  hath  been  fpokenat 
large,  Scd.  i.  4.  4^  40  ;  for  lAttkion  fpeaketh  not  here  of  the  deli- 
verie,  but  oneJy  of  the  context  or  words  of  the  deed. 

"  Pur  ceo  que  cji  le pluk  eqnmuf^ent\fe!*  Here  it  appeareth 
that  which  is  moil  commonly  ufed  in  conveyances  is  the  fureil  way. 
A  conimuni  obferxaniid  non  eft  recedtmdum^  Spfhinhrt^  mulandafunt 
qme  certam  habaerunt  interpretationem,  Magifter  rerum  u/us.  It  is 
provided  by  the  ftatUte  of  38  £.  3.  cap,  4.  that  ail  penal  bonds  in  the 

third 


*  $fc^  not  in  L.  and  M*  norRo)i. 
f  ^c,  not  in  L.  and  M.  nor  Roh* 


"i  fnefentihtiSi  not  in  L.  and  M.  noc  Rob. 


Lib.  6. 


upon  Condition* 


Sea.  378- 


r    ^  1  ^^^'"^  perTon  be  void  and  lu)lden  for  none,  wherein  fome  of 

1230.  a,  J  our  boOkes  [dj  leem  to  d.fler,  but  they  bemg  rightly  under-   [fl  40  E.  3. 1. 
llood,  there  is  no  diljcrence  at  all.     For  the  ftatute  is  to  be  intended  |  S*  1^  J^' 
of  brands  tikcn  in  other  courts  out  of  the  realme,  and  fo  it  appeareth  **"*•*' 
by  the  preamble  of  that  aft.  And  it  was  principaliy  intended  of  the 
courts  of  Rome^  and  i'o  it  appeareth  by  juftice  Uankfordy  in  2  H.  4. 
in  which  courts  bonds  were  taken  in  the  third  pejlon,  lb  as  fuch 
jbonds  made  out  of  the  re^lm  are  void  ;  but  other  bonds  in  thje  (hir4 
perion  are>  relolved  to  l/e  ^ood,  as  wel  as  indentures  intlh«ihir4 
-perfoD,  by  the  opinion  of  the  whole  court  in  8  £.  4.  (1) 


iSea.  372. 


jy  E  J^eafance  de  hidetiture  en  h 
'^  f  rimer  per/on  e/i  *  come  eu  tiel 
yybmie.  Omaibus  Cbriiii  iidelibus 
ad  quos  prdeientes  literal  indcntatsc 
.pcrvenennt,  Jl,  de  B.  I'alutem  in  dot- 
in  ino  iempitcrnam.  Sciatis  me  de^ 
difle,  cont-eiliffe,  &  hac  praefenti 
-carta  niea  iiViJeiUat&  coDGrmStfre-G. 
de  JD.  talem  terratn,  &c.  keljic: 
Sciant  pra^fentes  &tutiir!,  qu6dego 
jl,  de  li.  decli,  coiitcUi,  &  hac  prie^ 
-fentl  carta  uit-a  indeutaia  coniirinavi 
'C  de  1).  taleiii  terrain,  &c.  Haben- 
dum ^  &  tenendum,  &c.  Tub  condi- 
tione  iiequenti,  &c.  .In  cujus  rei 
tertitnoniuin  taniego  praedictua  A, 
de  B.  qnain  pra^dictus  C  de  D,  his 
indent uris  figilla  noitra  alcernatiin 
-appoi'uitnu9.  Fel  jk:  In  cujus  rei 
teitimoninra  j  ego  {Masfatus  A.  uni 
parti  hujus  indenturaifigiliummeum 
appofui,  aheri  ver6  parti  ejuCrfeni 
indentura!  praediftae  C.  de  jD.  figil- 
lum  fuujn  appoi'uit^  8cc. 


^ 


'Y^'H  E  making  of  aii  ibdentute  iii 
the  firll  perion  is  as  in  this 
forme,  Sf'o  all  Chrijlian  people  to 
whom  ihej'e  prejmts  indented  Jhall 
cofne.  A,  ofB.  finds  greeting  in  our 
*JLord  God  everlajiing.  Know  yee  meo 
to  have  given,  granted,  and  by  thit 
my  pr/fint  deed  indented  confirmed 
■to  C.  0/  D.fuch  land,  4*^.  Or  thus : 
Know  all  men  prefint  and  to  come, 
that  I  A.  o/'B;  have  given,  granted, 
and  by  this  my  prefent  deed  indented 
conjinned  to  C.  of  D.juch  land,  ifc.  ^ 
To  have  and  to  hold,  ^c.  upon  condi'- 
tionfollozt'ingyS^c.  In  witndj'e  where-' 
of,  afwell  I  the  Jaid  A.  ofB.  a^  the 
aforefaid  C.  of  JJ.  to  theje  indentures 
have  interdkanyeabty  put  ourfeales. 
Or  thus:  in  uitnejje  whereoj  I  the 
aforefaid  A.  to  the  one  part  of  this 
indenture  have  put  my/eale,  and  to 
the  other  part  of  thejame  indenture 
the  faid  C.  of  x).  hath  put  hisfealCp 
Sfc. 


1IJ  ERE  Litlkion  fets  down  three  formes  of  deeds  indented  iH  fiie 
[  firll  perion,  brevis  via  per  exempla,  lotiga  pet prcccepta.  It  is  re- 
'quifite  for  everie  ftudent  to  get  prefidents  and  approved  formes  not 
!t»neiy  of  deeds  accor^llng'tp  the  example  of  Uitlcton,  but  of  fines,  Vid.S«6L  371. 
;'afid  other  conveyances^  and  aiHirances,  and  Ipecialiy  of  good  and 
•perfect  pleading,  and  of  the  right  entries,  and  iormes  of  judge-* 
-ments,  which  will  (land  him  ia  gfieUt Head,  both  while  he  itudies^ 
and  atter  when  he  (h^  give  counfelL.  It  is  a  fafe  thing  to  follow 
.fipproveil  prefidents,  lor  nihil Jimul  viventum  eji,  fyperjcctwn^ 

'  f  €ome  not  in  L.  iitd  M.  nor  Roh.  t  ^0  fir^fatus  it,  not  irr  L.  and  M.  oor 

*t  //  ttneudum,  not  in  L.  and  M.  nor  Roh«    Roh. 

(|(t)'%ce  Mr.  Recvct^tftccorate  and  litanied  Hiftofj  of  thcEngUfliXaWi  toI,  a.  p.  67, 


Lib-  3.      Cap.  5;  Of  Eliates 


Sea.  373,  374. 


Scd.  S73. 


A.  N  D  it  fcemeih  that  fuch  inden- 
"^  ture  which  is  made  in  the  firfl; 


TpTilfemhIequetielcndenturc  \\  que 
^fi  /^'^  ^  ^^  primer  per/on  ejl 
auxif  bone  en  la  hi/,  jicotne  Cinden--    perfomis  as  good  in  law,  as  r  .       •    -. 
t  lire  fait  en  le  tierce  pet fony  quant  am-    the  indenture  made  in  the*-  •^   *  ^-J 

ife  lour 


I 


jionqi 
olcmcnt  lefait  legrauntor.  McsTou 


mnitiun  ejt  fait  que  le  grauntee  "ad 
mi^  X  fori  J'eale  a  C indent arCy   ^r. 


third  peribn,  when  both  parties  have 
put  to  this  their  feales;  for  if  in  the 
indenture  made  in  the  third  perfon^ 
or  in  the  fir  ft  peiTou,  mention  be 
made  that  die  grantor  onely  hath  put 
his  Icale,  and  not  the  grantee^  then 
IS  tfie  hulerlture  onely  the  deed  bf 
the  ttran lor.  But' where  mention  is 
marie  that  the  grantee  hath  put  to 


donqucs  efi  ^indenture  auxy  b'ien  it  liis  feale  to  tlie  indenture,  &e.  then 
fait  /e  grantee  come  U  fait  le  grenttor,  is  the  indenture  as  well  the  deed  of 
JiHnt  H  eft  lefait  d*arnhideur,  ft-    the  grantee  as  the  deed  of  the  gran- 


J/int 


an  IV  chefnin  part  de  rindvnture  cji  tor.  So  is  it  the  deed  of  them  both, 
te  fait  d*ambideux  paities^en  ttel  -and  alfo  each  part  of  the  indenture  is 
^,,ii_  the  deed  of  both  pjfrtic^  in  this  cafe. 


f^'/ 


in  this  fpecijill  cafe  to  make  it  thv*  deefl  of  the  feoffee,  itappeareth 
by  Littltton,  that  mention  niuft  l;c  niiide  in  the  deed,  that  hee  hath 
put  to  his  feale,  for  that  lie  h  no  way  made  partie  to  make  it,  being 
.  iiiajde  in  the  lint  perfon,  but  onely  by  tlw  claufe  of  potting  his  feiiTe 
tliereunto.  Otherwife  it  is  of  a  deed  iiKleuted  in  the  third  perfon, 
as  before  it  appeareth,  for  there  hee  is  made  partie  to  the  deed  in 
the  beginning.  And  JJttktons  rule  is  true,  that  every  part  of  an 
indenture  is  the  dede  of  both  parties  ;  tor,  as  it  hath  beene  faid^ 
both  .parts  make  but  one  deed  in  law  in  that  caf«. 


Sea.  37 


i. 


'  T  T  E  M  fi  Mate  fait  fait  per  inden*  A  LSO  if  an  efiate  bee  made  by 

-*  tare  a  an  home  pur  terme  defa  vie,  ^^^  indenture  to  one  for  terme  of  his 

le  remainder  a  un  auter  en  fee  fur  cer^  life,  the  remainder  to  another  in  fee 

taine  condition,  S^c.  S^  fi  le  tenant  a  .upon  a  certaine  condition,  &c.  and  if 

terme  de  vie  avoit  mis fon  feale  at  part  the  tenant  for  life  have  put  bis  feale 

de  V  indenture,  &  puia  morttjl,  ^  il  que  to  the  part  of  the  indenture,  and  aft^r 

e/i  en  le  remainder  entre  en  la  terre  dieth.  and  he  in  the  remainder  en- 

perjorce  defon  remainder,  ^t.  enccji  "hreth  into  the  land  by  force  of  his  re- 

ca%  il  ejl  tenus  de  performer  touts  les  mainder,  8cc.  in  this  cafe  hee  is  tied 

conditions  >                                              to 


I  ^  ^ft»  ^^^  i^  ^-  sin^M.  nor  Roh. 
*jfi  not  in  L,  and  M.  nor  Roh. 
t^*  added  ia  L-  and  M.  and  Roh. 


.Jlfanfealt  not  in  L.  and  M.  norlRok 
II  et  added  ia  L,  and  M.  asd  Roh, 


Lib.  3.  upofi  Condition.  Se6t.  374, 

eqnditiofis  camprife  en  Vendentur^,  iq  performe  all  the  condiiions  com' 
ficome  le  tenant  a  terme  de  vie  devoit  prifed  in  the  indenture^  as  the  tenant 
faire  en  fa  rie,  ct  uncore  cejiuy  en  le  tor  life  ought  to  have  done  in  his 
remainder  ne  ungues  en  Jeale  afcun  life  time,  and  yet  he  inithereinaindei" 
part  del  endenture,  Mes  la  caufe  never  fealed  any  pah  of  the  inden- 
ejl^  que  entant  que  it  enter  et  agreea,  ture/  But  th/e  caufe  is,  for  that,  inaft- 
a  aver  les  terres  per  force  del  cnden"  much  as  hee  entred  and  agreed  to 
ture,  il  ejl  tenus  de  performer  les  con-  have  the  lands  by  force  of  tlic  in- 
ditioJis  deins  mefme  I  endenture,  s*U  denture,  hee  is  bound  to  perfbrinp 
voi/e  aver  la  tare,  ^c,  the  conditions  within  the  fame  in- 

denture, if  he  will  have  the  laud,  &c, 
. ,     ..   .  ^ .  , 

"  QUR  certainc  condition,  4'C-*     ^^^^®  by  this  (^c)  is  implied,  (iRoll.  Abr. 
■    that  the  condition un  this  cafe  doth  extend  both  to  the  eftate  ^^*  ^^*') 

for  life,  and  to  the  remainder,  but  by  fpeciall  limitation  it  may  ex- 

^tend  U)  iiny  ©ne  of  them,  and  not  to  the  ot^er, '  And  albeit  he  in  the  (10  R*p.  I)o£t.  • 

remainder  be  no  party  to  the  iiidiinture  (the  parlies  thereunto  only  Ball's cBte,ti ted 

being  the  klTor  and  the  tenant  fof  Lfe)  yet  when  hee  in  the  remain-  J^f^^  '"^  "'^*  • 

der  entreth  and  asrceth  to  hhve-  the  huids  by  force  of  the  (i)  inden-        * 
tare,  b«  is  bound  to  performe  the  conditions  contained   in   the  399  522T* 
r.  01     a  1  indenture.     And  here  is  alfo  a  diverfitie  to  be  underftood, 
L33  '  •  ^- J  that  any  eftranger  to  the  indenture  may  take  by  way  of  re-  (?  ^^'  ^I?'^' 
mainder,  but  he  cannot  m  this  cafe  take  any  prcfent  eftate  in  ponef-*  W)  * 

.fion,  becaufe  he  is  an  eftranger  to  the  deed.  (1) 

liA.  by  deed  indented  betweene  him  and  B.  letteth  lands  to  B,  5o  E.  S.  tt, 
for  life,  the  remainder  to  C.  ip  fee,  referving  arent,  tenant  for  life  di-  ^'H.  6. 26.  b. 
eth,  he  in  the  remainder  entreth  into  the  lands,  he  thai  be  bound  to  (^  ^^*'  ^V^'^ 
pay  the  rent,  for  the  caufe  and  reafon  before  yceWed  by  Littleton,  ^      ^^     '' 
An  indenture  of  leafe  is  engrolTed  betweene  4'  of  the  one  part,  and  38  E.  3.  8.  a. 
D,  and  il.  of  the  other  part,  which  purporteth  a  demife  for  yeares  3  H.  6.  26.  b. 

'by  i^.to  p.  and  il.     A,  fealeth  and  delivereth  the  indenture  to  D.  ^'^^  ^5  E.  3, 
end  D.  fealeth  the  counterpane  to  .4.  but  il.  did  not  feale  and  deliver  }^*  ^^' 
it.     And  by  the  fame  indenture  it  is  mentioned,  that  J),  and  li.  d:d     ' 
grant  to  be  bound  to  the  plaintife  in  10  pound  in  cafe  that  ceftaine  ^ 

•conditions  comprifed  in  the  indenture  were  not  performed.  And  for 
^his  io  pound  A,  brought  an  ^i^tion  againll  X>.  onely/ aqd  Oiewed 
forth  the  indeniuce.  The  defeudunt  plead^jd,  that  it  is  proved  by  tl:§ 
indenture  that  the  demife  by  indenture  was  made  to  p,  anij  R-  which 
Ji.  is  in  full  life,  and  not  ngimed  in  the  writ,  judgment  of  the  writ» 
The  plaintitip  replyed,  that  R,  did  never  foale  and  deliver  the  inden- 
ture, and  fo  his  writ  )va.s  good  againft  P.  fole.  And  tjieri  the  coun- 
^ell  of  the  plaintife  tooke  a  diverfitie  betweene  a  rent  rcfer\  ed  which 
is  parcell  of  the  leafe,  and  the  Kind  charged  therewith,  and  a  liimme 
in  gro0e,  as  here  the  twentypound  is  5  lor  as  to  the  rent  th«y  agrtc'd 

'that  by  the  agreement  of,  K.  to  the  leafe,  he  was  l^ound  tp  pay  it, 
Wt  for  the  20  pound  that  is  a  fumme  in  grolTe,  and  collateral  to  \he. 

.leafe,  hs^A  not  annexed  to  the  kuid,  ai^d  groweth  due  onely  by  th« 

xleed,  and  therefore  i^  faid  hee^was  not  chargeable  tlifirewilh/  for 

that  he  had  not  fealed  and  delivered  jlhc  deed.    \\\xl  inafmueh  as  hee 

'•tiail  agre€'d  .t(>  the  leafe  which  was  niadfe  1^  indenture,  he  was 

chargeable  by  th«  indenture  for  the^fanni^  /umine  in  grofie  $  and  for 

^at  2L  was  ootjoanied  ii^vthe  writ|  it  was  adjudged  that  the  writ 

JIaA  abale^ 

^  "  Aver 

(0  [See  Nate  i4Xej  (i)  [Set  Note  142.] 


JLJb.  3.      Cap.  5.        Of  Eftates 


d6Ct*  3  /  D« 


"  Aver  la  terre,  Spc.'*    Here  is  implj^ed  an  ancient  maxime  df 
the  law,  viz.  Qui  Jaitit  commodwn  /entire  debet  et  onusf  et  tranfii 
terra  eutn  one're^  '    -.  - 


(5  Rep.  re.) 
(I  Rep.  38.) 


Seft.  375. 


T  T  EM  fi  feoffment  Joit  fait  per 
"^  fait  poll  fur  cofidifion,  *  etpur  ceo 
que  le  condition  Heft  pas  pe  if  or  me  i6 
feoffor  entra  et  happa  iapoljrlfon  de  Ic 
fait  pofffji  le  feoffee  port  un  action  de 
eel  entrie  cnvets  le  feoffor ,  il  ad  efte 
que/Hon  fi  le  ftoffor  poit  pleder  le  con- 
hition  per  le  dit  fait  pod  cncountQr  le 
feoffee*  Et  (funs  ont  djt  que  non, 
entant  qxte  ilfemble  a  eitx  que  unfait 
polly  et  le  properlie  de  mefme  lefait 
appertient  a  celnif  a  que  le  fait  ejifaity 
et  ncmxf  a  celuy  qxve  Jijt  lefait,  Et 
enfant  que  tielfait  ne  attient  al feof" 
for,  ilfemble  a  eux  que  il  rie  poit  pas 
ceo  pfeder.f  Et  outers  ont  dit  le  con- 
trane,  et  ont  mon/ire  divers  caufes. 
Un  ejiyfi  le  cafe  f nit  tiel,  que  en  ac- 
lion  perenter  e^Jx,  ft  le  feoffee  pleder 
mefme  le  fait,  et  monjire  4-  ^ji  %  al 
court,  en  cejt  cas  entaiit  que  lefait  ejl 


A  LSO  if  a  feoffment  bee  made 
^  by  deed  poll  upon  condifioi^ 
and  for  that  the  conduiun  is  not  per- 
formed the  fi.»otibr  enireih  and  get- 
tedi  the  pofl'ellion  of  t fie  deed  poll, 
if  tfie  icoiree  brings  axy  a<^lion  for 
this  en  trie  aa:i:in(l  the  feoffor,  it  hath 
becne  a  qucirion  if  the  feoffor  nitiy 
plead  the  V:ondition  by  the  laid  deed 
poll  againll  the  feoffee.  And  r..^^  ,  i  -» 
ibnie  have  laid  hee  cannot,  ^  '^  '  f 
inafinuch*  as  it  feonies  unto  them  * 
that  a  deed  poll,  and  the  properde 
of  the  fame  deed  belongeiU  to  him 
to  whom  the  deed  is  jnade,  and  not 
to  him  which  oaaketb  tt|edeed.  And 
inafmueh  as  fuch  a  deed  doth  not 
appertaine  to  t!ie  feoffor,  it-feemes 
imto  them  tht'it  he  cannot  plead  it. 
And  others  have  fdid '  tb.e  contrary, 
and  have  fliewed  divers  reafonsi. 
One  is,  If  the  cafe  were  fuch,  that 


en  court,  le  feoffor  poit  monjlrer  al 

court  coment  e//  lefait  font  divers  in  an  aftiou  betweeue  them,  if  the 
conditions  d'e/ire  performes  ||  de  le  feoffee  pleade  the  fame  deed,  and 
part  le  feoffee,  ifc.  et  pur  ceo  que  ils  ne  ihew  it  to  the  court,  in  this  cafe  info* 
fueront  perfoi-mes,  il  enter,  6^c.  et  a    much  as  the  deed  is  in  court,  the 

^  '      '     feoffor  mav  flrevv  to  the  court  bow 

in  the  deetl  there  are  divers  condir 
tions  to  be  p'erform^d  of  the  part  of 
the  feotlbe,  .&c.'  and  becalil'e  thejr 
were  i>ot  performed  he  entred,  &c. 
and  to  this  he  iliall  be  received. 
By  the  fame  reafon  when  fhe. feoffor 
hath  the  deed  in  hand,  and  fhevr 
this  to  the  court,  he  ffiall  well  be  received  to  pleade  it,  &c.  and  namely 
when  the  feoffor  is  privy  to  the  fait,  for  hee  muft  be  privie  to  the  deQ4 
wh^n  be  makes  the  deed,  8cc.  f 

[fl]  Vid.  ff ft.      "LT  ERE  the  latter  opinion  is  clcere  law  at  this  day,  and  is  lattltf^ 
yto,  302.  SM*     f-^  fon'^  ov/ne  opinion  [a],-  as  before  hafb  Beene  obfel^ed.  . 


ceo  il  ferra  refccive.  Per  mefme  le 
reafon  quant  le  feoffor  ad  le  fait  en 
poigne,  et  ceo  monfira  p,  Ift  court,  il 
ferra  %  bien  refceive  de  ceo  pleder, 
S^'c.  et  nofment  quant  le  fhffoi'  eft 
privie  alfait,  car^  covient  ejlre  pri- 
vie alfait  quant  Ufji  lefait,  4i'c. 


*  &c.  added  in  3E'.  and  M*  f nd  Rob. 

f  ^c,  added  in  L.  and  M. 

4.  ciOf  L.  and  M.  and  Roh. 

t  r^  not  in  L.  and  M.  nor  Rob* 

II  di  le  pfrt  le  ftiffee,  &c,  /t  fur  ceo  qut 


ils  ne  fueront  performes^  not  in  L.  and 
'Xiot-  Ruh. 

4  de  ceo  added  in  L.  and  M. 

f^  il  added  in  L.  and  M.  and  ^oh.* 


Lib.  3. 


upon  Condition. 


fSeft.  37^. 


*^ 


Ont  nonfire  divers  cavfes.^' 

Felix  qui  potuit  rerum  cognofcere  caufes. 
Et  ratio  zpelior  Temper  prieyalet. 


CK 


EntoTtt  que  lefait  eft  en  courts  i^c.*'    And  herewith  doe  agree  24  E.  3.  73. 

\li\  many  authorities  in  law.     [c]  And  if  the  deed  remaine  in  one  45  K.  3.  M»>n* 

court,  it  may  be  pleaded  in  another  court,  without  fhewing  forth  ;  0'""*  ^^^  *^*^'* 

fwaleswmcogitadimpqfftbilia.  [6J40Afr34. 

lib.  5.  75.  b.     Wyraark's  cafe,     [c]  12  H.  4-  8.     49  E.  ^.  27.     Wjmark's  cafe,  ubi  i\n>ru, 

38  H.  6.  «.       41  Aff.  29.       J^  W-  4.  8.       7  H.  4.  39.       11  H.  4.  73,  -^  JS.  3.  11. 

F.  N.  B.243.  '  . 

"  Depart  lefeqffetf  Sf^c!^     Here  alfo  is  implyed  if  the  condition 
ibe  to  be  performed  on  the  part  of  the  feoffor  or  by  a  (Iranger ;  and 
\l'  is  to  be  undeiilood  that  when  a  deed  is  (hewed  forth  to  the^court,  i 
the  deed  (hall  renialne  in  court  all  that  tearm  in  the  cuftody  of  the 
cvftos  brevium,  but  at  the  end  of  the  tearme  (if  the  deed  be  not  de- 
nied) then  the  law  adjudge th  the  deed  in  the  cufiody  of  the  party  to. 
whom  it  belongeth,  for  a  man's  evidences  are  as  it  were  the  fmewes 
jof  his  land.     But  if  the  d<^ed  be  denied,  then  the  deed  in  judgment  (i^  Rep.  75. 7j5.) 
of  law  remainetb  in  court  untill  the  plea  be  determined  (1).     The 
pfidue  i)f  thi^  t^&io^  needeth  no  e^Cplication. 


I2J2.  tLJ 


Se€t.  87$. 


AUXY  fi  'itux  homes  font  un 
trefpas  a  un  autery  le  quel  releafe 
a  iin  d'eux  per  foufait  touts  aftians 
perfo^ahy  S^  niefit  objtant  iijuiji  aHibi} 
fie  trefpaffe  envers  Vaster ^  le  defend-- 
ant  bienpoit  monftrer  quele  trefpa^e 
fttit  fait  per  luy\  el  per  un  auterjon 
companion,  et  qiu  It  plaintife  per 
ffonfait  que  il  monjlre  avant  re/effa  a 
fon  compauion  touts  actions  perfonals. 
Judgment  Ji  a&ion,  6^c,  et  ur^core  tiel 
fait  apptrtient  a  fon  companion^  &; 
nemya  luy.  -Mespurceo  que  il  p6it 
aver  advantage  pet*  le  fait,  fi  voit 
monftrer  It  fait  al  court,  il  poit  f  ceo 
bien  pleder^  ifc.  Per  mefme  le  rea^ 
fon  X  poit  le  feoffor  en  Tauter  cas^ 
^uani^  il  doit  aver  advantage  per 
le  condition  |  comprif  dei/ts  le  fait 


A  LSO  if  two  men  doe  a  trcf- 
'^^  paffe  to  another,  whoreleiifes 
to  one  of  them  by  his  deed  all  adlions 
perfonails,  and  notwithftandiag 
lueth  an  aftion  of  trefpaflb  agaiqlt 
the  other,  the  defendant  may  wel 
(hew  that  the  tcef^jaflTe  was  done  by 
him,  and  by  another  his  fellow,  and 
that  the  plaintife  by  his  deed  (which 
he  (heweth  forth)  releafed  to  his  fel- 
low  all  a6lions  perfonals,  and  de- 
mand the  judgernent,  8cc.  and  yet 
fuch  deed  belongeth  to  l:is  fellow, 
ai)d  ^ot  to  him.  Uut  becaufe  he^ 
may  have  advantage  by  the  deed,  \( 
bee  will  (hew  t\\t  deed  to  the  court, 
he  may  well  plead  this,  ^c,  IJy 
the  faroe  jealon  may  thefcoflEbr  in 
the  other  -c^le,  when  he  ought  to 
have  advantage  by  the  conditio)^ 
;3omprifed  >vitiun  i\xz  deed  poll,     - 


'^fin-'mUt  L.  and  ^^.  nnd  Roti. 
f  pur  added  L.  anti  M. 
±  fpl  U/i9ffbr  not  In  JL.  and  M.  tiqr  Ro)). 

(i)  [Sec  Nate  143.3 


4  l^  feoffor,  L.  and  M.  and  Rob. 
I)  ctimpris  not  in  L.  mwA  M.  nor  Rob. 

;«:  ^r.  \idded  L.  and  M.  and  Rblv 


f^Ht 


l^ib.  3.       Cap.  5. 


Of  Eftates 


5e61:.  377< 


f7£.3  85. 
JS  B.  4.  f. 
15  F.  4.  26. 
$1  K.4.  7i. 
ft  E  4.  7. 
a  H.  6.  15. 
20  H.  C.  11. 
>1H.6. 
Arbiiroraent  41. 
f  R.  3.  9.  a. 
14  H.  8.  10. 


**  C  /  deux  homes  font  UA  trtfpqfe  a  un  auier,  SfC,"  Mere  by  this 
leclion  It  19  to  bee  underllood;  that  ^hen  divers  doe-a  tref? 
paiTe,  the  fam^  is  joynt  or  feverulj  ,at  the  wil  of  him  to  whom  the 
wrong  is  done,  yet  if  he  releale  to  one  of  them,  all  are  dilcharged, 
beciulie  his  own  deed  ih  Jl  be  taken  molt  Itrongly  againft  hirafelfe, 
kut  othcrwife  it  is  in  cal'e  oftippe^e  of  dcith,  t^c.  ■  As  if  two  ni€n 
bee  joyntly  and  feverally' bcunden  in  an  oi»ligation,  if  the  ohli^ce  re- 
leattt  to  one  of  th*jiq,  tipth  Jire  dilcharged, ;  and  feeing  the  tiefpaiT- 
ers  are  parties  and  piivies  in  wrong,  the  one  Hiall  not  plead  a  rcleaie 
34  H.  8.  til.  Ri*-  iQ  the  other  withoat  /hawing  of  it  Ibrij,  albeit  the  deede  appcriaiue 

(11  llep.  5.     »  Roll.  Abr.  4lf .     H«»b.  66.     S  Sid.  41.     Ant.  125.  b. ) 


If  an  aftion  of  debt  upon  an  obligation  bee  brought  againft  an 
heire,  he  m  ly  pleade  in  barre  a  releafe  made  by  the  obligee  to  th4 
©xarutors.  Bat  albeit  the  deed  belong  to  another,  yet  mull  he  (heyf 
it  forth,  for  both  of  them  are  pnvie  to  the  teftator.  f ' 


13  E. «.  tit. 

Motift'nosdcs 
I'ttita  At, 
rPlo.439.  b. 
Dver  344. 
6>lep.  7. 

pi  lUp.  93.  b.)       «  p^y  mefme  le  rea/uu*'     Uhi  eadcm  ratio,  ibi  idem  jus. 


Se6t.  377. 


jjUXY  fi  h  feofee  donafi  ou 
•^  grantaji  le  Jait  poll  al  feoffor^ 
ti el  grant  fena  honej  et  donques  /e 
fait  6;  le  propertie  del  fait  appertieni 
at  feoffor^  o(c.  Kt  qaant  le  feoffor 
ad  le  fait  en  poigns,  et  *  eji  plead 
al  court,  il  ferra  plus  tofl  entrnduCy 
que  il  vit'nt  al  fait  per  loj/al  rncaney 
que  per  tortious  men ne.  ^  Et  iffifU.fi 
eux  femhle  que  Ic  feojfor  poet  hicji 
pleder  tiel  fait  potle  aue  comprent 
conniti'  n,  6ic.  s'il  ad  le  fait  en 
poij^ne,f  I<l*.'o  femper  q;ici>ro  de 
dubiis,  quia  per  rationes  pervcrjitur 
ad  legiti:iiaa>  rationem,  &,c.       .    .  . 


(I  Rep.  1.) 


A  L  S  O  if  the  feoffee  granteth  th^ 
"*■       deed  to  the  feoffor,  fuoh  grant 

fludi  bee  good,  and  ihcii^  he  deed  and 
the  propertie  tiiercf  bcjorigetli  to  the 
fcojfor,  &c.  AndwJieu  the  feoftor 
hath  tliodeod  in  hnnd^aiid  is  pleaded 
to  thecoiirt,  it  ihall-be'rat her  intend- 
ed, that  lie  comiueth  to  tiie  deed  by 
lawfuU  iiJCfincs,  lUen  by  fi.  vvrongfull 
moan.  And  (bit  feemetU  iinto  them, 
that  the  lieoffor  iniiy'  wel  '[jjead  fueli 
deed  poll  which  coinprileth  thecon- 
clition,  iie.  if  he  hath  the  fame  in 
hand.  Ideo  fcmpcr  qiiare  de  dubiis, 
quia  per  ratijues  pervenitur  ad  legi- 
tiinam  rationem/iiC. 


(Ant.  214.  a.         a 
Toft.  ^*'60.  'JGO.      man 


"    7"  ^^  jiropertie  dvl  fait  appert'fent  alf tof or  "  Hereby  it appeareth 
that  a  mill  may  give  or  ^raiit  his  deed  ro  another,  aod  fqch 
grant  hy  paroll  is  good.    And  it  is  alfo  implied,   that  if  a  r    .^  ^ 

lanhalli  an  obligation,  though  he  cannot  grant  the  thing  t."^^*'  b.J 
il  R«ll.  Abr.  4  5,   j^  action,  yet  bee  may  give  or  grant  the  deed,  m.  the  parol  meat  anci 
*f;*f;  ,i^'^'    waxe  to  another,  who  may  cancell  and  ufe  the  fame  at  his  plea- 

21!rfri   «rXO.  J  i.  «     V  •        .     r 

*'  ServQ 


fure.  (i) 


•  efl — ceo,  L.  and  M.  and  Roh. 

(:)  [Sec  Note  i44,.3 


t  (^c,  added  L.  2nd  M.  and  Rob. 
,(i)  [bee  Note  145.] 


Lih^  3. 


upon  Cottditibn. 


Sea.  378^# 


"  Sfrra  pluis  tq/i  enfencty  que  il  vient  alfaU  ftr  lo^aU  fneancy  qve 
per  tortious  mcaneJ*  Omnia  pr(fumuntur  tegituni  fada^  dontc  pro^ 
hctar  m  contrarium.    Injuria  non  prcefumitur* 

**  Quare  de  dtibiis.**    There  >>e  three  kinds  of  unhapple  men* 

1.  QjUfcit  Sffton  docety  Uee  that  hath  knowledge  and  teacheth 
not. 

a*  QiM  doeet  4*  non  tivit^  He  that  teacheth,  and  liveth  noMhere- 
after. 

3.  Qui  nefcity  Sf  non  interrogate  He  that  knoweth  not,  and  doth 
not  enquire  to  underftand.  Therefore  lAitlcton  faith,  Quisre  4^ 
duhOs. 

InfeU^  cnjiu  nuUi  fapientia  prodfjt, 
Infelix  qui  re&a  docety  cum  vivit  miqui^ 
Infetix  qui  pauca  fapit  fpemitque  doceri. 

**  Quia  per  rationes  pervenitur  ad  legitimam  rationem."  For  Ratio 
tft  radius  drvim  iuminis.  And  by  reaibning  and  debating  of  grave 
learned  men  the  darknefle  of  ignorance  is  expelled,  and  by  the  ligbt 
of  legall  reafon  the  right  is  difcemed,  and  thereupon  judgment  given 
according  to  law,  which  is  the  perfe^ion  of  reafon.  This  is  of 
Uitleton  here  called  legitima  ratidf  whereunto  no  man  can  attaine 
but  by  long  ftudie,  often  conference,  long  experience,  and  continuall 
6bfervation« 

Certaine  it  is,  that  in  matters  of  difRcultie  the  more  ferioufly  they 
are  debated  and  argued,  the  niore  truely  they  ara  refolved,  and 
tbettby  new  inventions  jullly  avoided. 

Inicr  cunSa  leges,  ^  percundabere  do&os. 


Sea.  3  78* 


JPSTATES  que  k^mes  ont  fur 
'  condition  en  ley,  font  ticU  ejlates 
fMe  ant  un  condition  per  fa  ley  a  eux 
tfwifr,  comment  que  nefoitfpecijie  en 
^cript.  Si  come  home  grant  per  fon 
fait'a  un  auter  Vojfice  de  parked/hip 
de  un  park  a  auter,  et  occupier*  mefme 
F office  pur  terme  de  fon  tie,  Vejlate 
que  Had  en  Cojfice  ejt fur  condition  en 
ley,  (^eftafcavoir,  que  le  parker  bien 
tt  loyalment  gardera  lepark,  etferra 
ceo  que  a  tiel  office  appertient  afairef 
ouauJterment  bien  lirroit  algrauntor 
tt  afes  heires  de  luy  oujie,  et  de  gran- 
ter  ceo  a  un  auter\  s'il  vait,  ^c.  £t 
tiel  condition  que  ejl  entendtus  per  la 
ley  ejire  annexe  a  afcun  choje,  efi 

aviy 

yoL.IL 


•p'STATES  which  m^n  have 
:  upon  condition  in  law^  are  fuch. 
eftates  which  have  a  condition  l)y 
the  law  to  them  annexed,  albeit  thaf 
it  be  not  fpecified  in  writing.  As  if 
a  man  grant  by  his  deed  to  another 
the  office  of  parkerfhip  of  a  park,  tc^ 
have  and  occupie  the  lame  office  for 
t^rme  of  his  life,  the  eftate  which  he 
"hath  in  the  office  is  upon  condrtioa 
in  law,  to  wit,  that  the  parker  (hall 
well  and  lawfully  keepe  tl^e  parke, 
and  Ihall  doe  that  which  to  fuch 
office  belongeth  to  doe,  or  otherwift 
it  Ihall  be  lawful  to  the  grantor  and 
his  heires  to  ouft  him,  and  to  grant 
it  to  another  if  he  will,  8U;.    And 


Ciiy.  5.       Cap.  5.  Of  Eflates  ie&..  ^T^. 

0vxi/fort  ficome  la  condition  fuijfoit    fuch  condition  as  is  intended  by  th<^ 
«jti  *  en  efcript.  law  to  be  annexed  to  anjr  thing,    ik 

as  flroug  as  if  the  condition  were 

put  in  writing. 

"  /JONDlflON  en  ley,  S^d'    Littleton  having  ffToken     <rf 
conditions  in  deed,  now  according  to  hii  orwne  diviiion  com- 
meth  to  fpeake  of  conditions  in  law. 

**  Qw€  ne/ottfpecijie  en  efvript*'    A  condition  in  laW  is  thatwhieii 
the  law  intends th  or  imply eth  without  exprefl'e  wordi  in  the  deed.^ 

<ATTt,t.  a.  115.11.       "  Q^^  ^^  p^^rker  bien  ef  loyabhrnf  gardera  le  parke,' ^c,"  r.-^Qo     a  T 
Cro.  Car.  59,60.  Farke^  this  fhould  be  written  fflr^we",  which  it  o,  French  L-^^*      'J 
S  Inft.  76.  word,  and  fignitieth  that  which  we  vulgarly  call  a,  parkc,  of  the 

4  hiil.^9.  French  word  parquer,  to  imparkc,  to  inclofe.    It  is  called  in  Domef- 

Mutt. ««;  87.;     ^^^^  Parous.   In  law  it  figiiifieth  a  great  quantity  of  ground  inclofed» 

priviledged  for  wild  beafts  of  chafe  by  prefcription,  or  by  the  king's 

grant.  ^ 
(8'Rcp.4S6.)       .  Th<?be'a(fsof  parque,  or  chafft,  ptop^vly  e?ctcnd  to  the  bucke,  the 
(r.N.B.i64.  d.)  doe,  the  foxe,  the  nvArten,  the  roe,  but  in  a  common  and  legall  fenfe, 

to  all  the  be;ilU  of  the  forreft.  There  be  both  beafts  and  fowles  of 
(5  Rep.  104.  b.)  ^j^^  warren.  Beafls,  as  hares,  conies,  and  roes  called  in  records  [rf] 
[rf]HiII.i3E.3.  Capreoli.  Fowles  of  two  forts,  viz.*  7 V/Tr/?/y*  and //^Mff^i/t'**.  Tcr- 
Thefaur*^* '"  ^^J^^'^^  ^f  *^'^*^  ^^^^*»  SUx(Jlres  and  Camptjifcf: :  Ccunpijlrvs,  as  par- 
(7  Rep.  1.5.)       tlidge',  quaile,  railc,  iiQ.    .Silvejlres,  'd%  phcfant,  woodcocke,  &c. 

Aquafilcs,  as  niallard,  heme,  &c.  whereof  I  have  feen  in  this  t^^ 
[f ]  38  E.  .1.  cord  [*] :  Rex  conc([lit  Johanni  de  Bexerly  Armigcro  fvo  quhd  ipje 
ror.  patent  ^^,,,  quihufcuftqve  canihmfuis  ad  qitafcunque  bejiias  J  eras  regis  in 

pars   ,  m.     .      guiimfcyftqveforefiis,  parcisfuis  quoticfcunque  volucrit  venari  pojtty 

et  quo/cunque  fa/cones  pojfit  permitUre  volare  ad  quafcunque  axes  de 

tear  rend  in  quibv/cunqUe  ripariiSf^^c. 
[OHilI.iSE.3.       It  is  refolved  [e]  by  the  julticesand  the  king's  counfell,  thatra- 
cj>rara  rcgc  iu      preoH,  id  cjl  roes,  Tionfunt  bcjlia:  defonjld,  th  quodfvgant  alias/eras. 
Ihaiaur.  Beafts  of  forrefts  be  properly  hart,  hind,  buckt,  hare,  boare,  and 

wolfe,  but  legally  all  wild  beafts  of  venery. 

A  foreft  and  chafe"  are  not,  but  a  parke  muft  be  intlofed.    The 

foreft  and  chafe  doe  differ  in  offices  and  lawes :  every  foreft  is  a 
TxdeSc^l.  1.       chafe,  but  every  chafe  is  not  a  foreft.     A  fubjed  may  have  a  foreft 

by  efpcciall  grant  of  the  king,  as  the'duke  oiLancajler  and  abbot  of 

Whitbie  had;* 
Vide  Vir^R.  Ockarn  cap.  quid  regis  foreftay  faith,  Forefia  cfi  tutaferai^m  manfioi' 

^i.  2J1  iV  0I6.     fi(ffj  qunrumlibetyftdjilvfjlrium^  non  quibufiibetin  lociSffed  ccrtis,  et 
rj'eln'lib' 2  ^^/  hoc  idoncis  ;  undejorijla  E.  mutata  in  O,  quajt  jorrjla,  hoc  rji, 

ctp^S^/si        firanimjlatio.  ^ 

Fifdzcld,  or  fFoodgcld  is  to  be  free  from  payment  of  money  for  tak- 
ing of  wood  in  any  foreft.     But  let  us  now  retume  to  oiir  Little- 
ton. 
(9  Rep.  50.  In  this  Sedion  Littleton  putteth  an  example  of  a  condition  in  law 

^1(1. 14.)  annexed  to  the  office  of  the  keeper  of  a  park,  but  this  example  mull 

be-  underftood  wrth  a  diftfindion ;  for  if  the  parker  doth  not  attend 
5  E.  4. 15.  b.  oh  the  parke  one  or  two,  &c.  dayes,  this  is  no  forfeiture  of  the  office 
Lj^V?"  ^*Ji*  ^^'  of  parkeffliip  ;  but  if  in  his  default  any  deere  be  killed,  and  fo  a 
180.    "'      ^araage  to  the  lord,  thit  is  a  forfeiture  :  for  (that  it  may  be  faid  • 

once 

*  49tmt!firi$  added  ia  L.  and  M.  and  Koh. 
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Lib.  3.  Upon  Condition.  Se6i.  378. 

<         » 

ODce  for  all)  non-ufer  of  itfelfe  without  fo^ac  fpeciall  damage  is  no  *  H.  7.  m 

forleiiure  of  private  offices,  but  no&-ufer  of  publique  offices  which  ^^*p  ^^'f!^^ 

concern  the  adminidratioa  of  juftice,  or  the  common  wealth,  is  of  it  And!  Cu*?cafe,) 

feif  a  caufe  of  forfeiture.  .  • 

**  Luy  oufitr  s'il  Toity  SfC.*^  LittktQn  here  fpeakcth  of  an  oufier 
by  force  of  a  condition  in  law,'  therefore  it  is  to  be  feen  in  what 
other  cafes  the  grantor  may  lawfully  ouft  his  officer,  (i)         .     "" 

There  is  a  diverfitie  between  officers  that  have  no  other  profit 
but  a  coUaterall  certain  fee,  for  there  the  grantor  may  difcharge 
Tooiy     hi  ^^^  ®^  ^^^  fervice,  a^  to  be  a  bayly,  receiver,  furveyor,  audi- 
I  oS'      'J  lor,  or  the  like,  the  exercife  whereof  is  but  labour  and  charge  18  E.  4. 8. 
to  him,  but  hee  muft  have  his  fee  :  for  the  moine  rule  of  law  is,  that  ^^  ^'  ^*  eranti, 
no  man  can  frullrate  or  derogate  from  his  owne  grant  to  the  preju-  ^[j^*^!*^^^*?* 
dice  of  the  grantee.  'And  where  albeit  the  grantee  hath  no  other  ^  Elix.  Dvcr    • 
profit  but  his  fee,  ye^  that  fee  is  to  be  perceived  and  taken  out  of  the  285. 
profits  appertainiiig  to  the  lord  within  his  office,  for  there  the  grantor  (Plo-  ^7*9.  b. 
cannot  difcharge  him  of  his  fervice  or  attendance,  for  that  may  turn  ^}'  t-x'^d  I\* 
to  the  prejudice  of  the  grantee,  if  the  grantor  will  not  grant  the  office  ^  r„ii'  Abr.is*! 
at  alL     But  in  all  cafes  where  the  officer  relinquiffieth  his  office,  9  R^p.  .y>.  Cro! 
and  refufeth  to  attend,  he  lofeth  his  office,  fee,  profit,  and  all.  Car.  55,  ^.  59, 

There  is  another  diverfity  where  the  grantee,  befides  his  certaine  ^»  ^^0         ; 
fee,  hath  profits.and  availos  by  reafon  of  his  office  ;  there  the  grantor 
cannot  difcharge  him  of  his  fervice  or  attendance,  for  that  ihould  be 
to  the  prejudice  of  the  grantee.     As  if  a  man  doth  grant  to  another 
theoffice  of  the  ftewardlhip  of  his  courts  of  his  mannors  with  a  cer- 
tain fee,  the  grantor  cannot  difcharge  him  of  his  fervice  and  attend- 
ance, bccaufe  he  hath  other  profits  and  fees  belonging  to  bis  office, 
wTiich  he  fliould  lofe  if  he  were  difcharged  of  his  office.     And  as  in  22  H.  6. 10,  .^. 
the  cafe  which  Littleton  here  putteth  of  the  office  of  the  keeper  of  a  ^  ^-  ^'  I^»«^r7j, 
parke,  for  that  hee  hath  not  onely  his  fee  certaine,  but  profits  and 
availes  alfo,  in  Vefpecl  of  his  office,  as  deere  (kinnes,  ihoulders,  &c. 
But  now  let  us  proceed  and  fee  what  other  particular  forfeitures  in 
law  bee  Of  this  office  here  fpoken  of  by  Littleton,  and  fomewhat  of 
conditions  in  law  in  generull.     '   '  '        • 

And  it  isto  be  underfttKxi,  that  if  any  keeper  kill  any  deere  with-  (Ant.  54.  a.> 
out  warrant,  or  fell'  or  cut  any  trees,  woods,  or  underwoods,  and  ^'"V^-  *•  '^:  ^» 
convert  them  to  bis  owne  ufe,  it  is  a  forfeiture  of  his  office,  for  tlie  ^g  ^  g^^* 
deflrucHon  of  vert  is,  by  a  nieane,  deftru6tion  of  venifoii.     So  it  is  Bcndloes  enter 
if  he  pull  downe  the  lodge,  or  an>  houfe  within  the  park  fcr  putting  eccfquedel^n- 
of  Lay  into  it  for  feeding  of  tlie  deere  or  fuch  like,  it  is  a  forfeiture  ;  ^/<-'»  "^  Hieroo. 
and  the  reafon  wherefore  the  office  in  thefe  and  in  like  cafes  fhall  be  ^'''*  fj°'  ^^^  ^^' 
forfeited  [^f]  is,  quia  in  quo  quis  dclinquit  in  eo  dejure  eft  puniendtis,  ryj  i^i\^\y^ 

As  to  conditions  inlaw,  you  fhal  underlKnd  they  bee  of  two  na-  SSE.  1. coram 
tures,  that  is  to  fay,  by  the  common  law,  and  by  llatute.  And  thofe  Tcge  iuThefdur. 
by  the  common  law  are  of  two  natures,  that  is  to  fay,  the  one  is  p*^^,t^^lL^  ^'®  . 
founded  upon  ikill  and  coniidence,  the  other  without  ifklll  or  conft-  ^^'r^^^^t^^^l' 
aence  :  upon  ikill  and  coniidence,  as  here  the  omoe  of  -parkennip,  g,.  Hcnric  Ne- 
aud  other  offices  in  the  next  Sedion  mentioned,  and  the  like.  /  viir.i  csfe.  ^ 

Touching  conditions  in  law  without  (kill,  &c.  fome  be   by  the  21  E.  4.  20.  93. 
common  law,  and  fome  by  the  ftalute.     By  the  common  law  as  to  j^iif  s^io^^^*"^ 
every  eftaie  of  tenant  by  the  courtefie,  fenant  in  tayle  after  pofli-  ^yj^  lighttm** 
bility  of  iffiie  e.xtind,  tenant  in  dower,  tenant  for  life,    tenant  for  caio. 

yei^irs, 

(i)   [See  Nrte  146.3 
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tit).  5.       dap.  5.  OfEitate^  §ed.S7^. 

jears,  tenant  by  ilatute  merchant  or  ftaple,  tenant  b  j  elegit^  gardian^' 
&c.  there  is  a  condition  in  law  fecretly  annexed  to  their  eUates,  thatr 
if  they  alien  in  fee,  (i)  &c.  that  he  in  the  reverfion  or  remainder 
may  enter,  etftcje  Jimililms,  or  if  they  claime  a  greater  eilate  iu' 
tourt  of  recojd,  and  the  like. , 

Concerning  conditions  in  law  foiihded  upon  (latutes,  foir  fome  of^ 
tliem  an  entrie  b  given,  and  for  fome  other  a  recovery  by  action  7 
ivhcre  an  entrie  is  given,  as  u{)onan  alienation  in  mortmaine,  &.c." 
and  the  like  :  where  an  ji^ion  is  given,  as  for  waile  againfl  teuanl^ 
for  life  and^  yeares,  and  the'  like. 

"  JS^  tiel  condition  qitc  cjt  entendus  pei\  Id  Uy  ejlre  annex  a  afiiUti 
chofe^  eji  ami  fort,  SfC,"  Here  it  is  worthy  the  obfervation  to  take 
a  view  of  the  divifions  aforefaid  in  fome  particular  cafe.  As  for  ex- 
fCro.  Car.  ?79.)  ample.  Admit  that  an  office  of  p^rkerfliipp^  bee  grtnltlfdor  de* 
Lib.  8.  fo.  44.  fcend  to  an  infant  or  feme  covert,*  if  the  conditions  in  law  annexed* 
.Wirtingham  s  ^^  jjjjg  offTce  which  require  (kill  and  confidence  be  not  obferved  aiicf 
Oio.  92. 1  Cro.  ^ulfill^^V  the  olSc^  is  loll  for  ever,  becaufe,'as  lit  t  lei  on  faith  here,  if 
7.  9  Rrp.  72.  is  as  ftrong  as  an  expre(Te  condition.  But  if  a  leafe  for  life  be  made 
l^lo.  20.>.  to  a  fern  covert,  or  an  inftmt,  and  they  by  charter  of  feofiment  alien' 

Ant  100.)  j,^  fgg^  t[,^  breach  of  this  condition  in  law,  that'  is,  without  ikill,  &c.    ~ 

is  no  abfolute  forfeiture  of  their  edate:  So  of  a  condition  in  law 
given  by  flatut'e.  which  giveth  an  entrie  onely.  A  )  if  an  infant  or 
feme  covert  with  her  hiilbaiid'alicris  by  charter  of  fc  >ffmertt'in  mort" 
*  rnaincy  this  is  no  bane  to  thef  infant,  or  feme  covert.  But  if  a  re- 
covery be  had  againll  an  infant  or  fern  covert  ill  an  a6ti0n  of  wafle^-  • 
there  they  are  bound  and  balVedfdr  evei*. 

And  it  is  to  be  obferved,^  that  a  condition  in  law  by  forte  of  a 
ftatute  which  giveth  a  recovery,  is  inlbnic  cafes  more  Aroiig  than  a 
condition  in  law  without  a  recovery. . ,  For  if  leflee  for  life  make  a 
leafe  for  yeares,'  aiid  after  ^ter  into 'the  land,  and  make  w^e,  and 
tlie  leHbr  recover  in;  an  action  of  wafle,  he  fhall  avoid  the  Jeaf« 
made  before  the  wafie  done,  ,  But  if  the  lelTee'tbr  life  make  a  leaf« 
'  for  years,  and  after  erit^r  u^n  him)'  and  make"*  a  f^ffmeht'  in  fee, 

this  forfeiture  fhall  not  avoid  the  leafe  for  yearA.     Nor  iri'any  of 
the  faid  cafes'  a  precedent  rent  granted  out  of  the  land  fhal  be 
fAht.  185.  a.)     avoyded.  for  if  letTeffibr  hfe  grant  a  reht  charge,  and  after  r.^o  v  oOj 

doth  waffe,  and  the  leflbr  recovereth  in  an  adtion  of  wall,  l  ^^*     *-* 
he  fhall  Irold  the  land  charged  diirid^  the  life  of  the  tenant  for  life, 
but  if  the  rent  were  gi^tLiftVd*  aftet  t)le-  wafle    dbne,  the"  leflbr 
fhali  avoid  if ,  • 

And^the  rekfon  wherefore  the  leafe  fo^  y^arsMn'the  cafe 'aforefaid | 
fliall  be  avoyded,  is  becaufe  of  neceflitie  tne  a&ionof  waiite  mull  be' 
Ijrought  againfl  the  leiTee  for  life,  whicKih  that  cafe  mud  bind  the 
lefl'ee  foi*  yearea,  pr  elfe  by  the  aA  of  the  leflee  for  life  the  lelfor 
(Ant.5l.)  fhould   be  barred' to  recover  hciim  vqfiatum^  which   the  Aatute 

giveth.  (i>*  J 

(Poft.SSS.  b.)  If  a  rtfAnhatfi  an  office  for  lifewhich  reV[mreth  ikill  and  confi- 
dence, -to  wbfch  office  he  hatK  &  honfe  belonging,  and  chargeth  the 
houfe  with  a  rent  during  his  life,  and  after  commit  a  forfeiture  of  his 
office,  the  rent  charge  fhall  not  be  avoyded  dtn-iii{g  his  life',  fot  regu- 
larly a  man  that' take th  advantage  of  a  condition  in  law  fhal  take  the 
land  with  fuch  charge  as' he  finds  it.'  And  therefore  Littleton  ii 
here  to  be  underflbod,  that  a  condition  inlW  is'  as  flrong  as  a 

condition*^ 

(1)  [6ee Note  147.}  (i)'[Scei^ou  143.] 
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JLifc.  3,  upon  Condition-  ^Se^.  syC* 

.condition  in  deed,  as  Xq  avoid  the  edate  or  intereft  it  felfe,  but  not  to 
ayoide  precedent  charges,  but  in  fome  particular  cal'es,  a&  by  that 
wliich  hath  beene  faid  appeareth. 

There  be  at  this  day  more  conditions  in  law  annc;tcd  to  offices  3H.r.  ca.  if. 
jhan  were  when  Littlclon  wrote :  for  example,  for  offices  in  any  wife  Auditor,  t^  *" 
touching  the  adiuinijlration  or  execution  of  juiUcc,  or  clerkUiip  in  reiver,  baiiife, 
any  court  of  record,  pr  concerning  the  king's  tr^ure,  revenue,  ac-  ^^^^  ***  3 
county  cuftonies^  alnage,  auditorihip,  king'$  furveyor,  or  keeping  of  ©f  jj^J  g^^^^. 
any  pf  his  majeilies  cailles,  forfs,  &c.     For  if  any  of  Jthele  officers  i«cperorp«rkec 
b&rgaiue  or  fell  any  of  the  faid  offices  or  any  deputation  of  the  fame^  of  wiy  forreft, 
,or  take  any  money  or  profit,  pr  any  promtie;  covenant^  bond,  or  af-  J'p''j****^*»^^ 
furance,  to  have  any  money  jor  rewa;rd  tor  the  fame^  the  peifon  fo  TrcJbrer*  ^'  ^ 
l>argaining  or  felling,  or  that  thai  take  any  fuch  prpmife^  covenant,  i;eirer,coUe{bf 
Xiond,  or'aliurajice,  ihall  not  only  forfeit  his  eftatje,  but  alfu  ev«iy  baiiite,  && 
peribn  fo  buying,  giving  or  alfuring,  be  adjudged  a  difahled  peribn  C^^'^- Anr,  3.  fi, 
to  have  or  enjoy  the  fame  office  or  offices,  deputation  or  deputations^^  6  E  e''  -^^is 
&c.  and  that  all  fuch  bargains,  ^ales,  promiies,  covenants,  and  af-  ^Qj.^  (^^  ^^ 
faranceSy  as  be  before  fpeci£ed^  .(hall  be  voi^de,  ^exc^pt  as  in  this  faid  Cro.  Jac.  38fi/ 
?ia  is  .excepted.  ,...►,..  3i^ift.jL5^^ 

Sir  Robert  fernon,  knight,  being  covert r  of  the  ki;)g'8  jboufe  of  the 
king's  gift,  and  haying  the  receit  of  a  great  fumme  of  mo^y  yearely 
of  the  king's  revenue,  did  for  a  certaine  fumme  of  money  bargaiti 
and  felj  the  fame  to  fir  A.  /.  a^d  agreed  to  furrender  the  faid  office  to 
the  king,  po  the  entent  a  erant  miglit*  be  made  to  dr  A,  who  fur- 
rendred  it  accordingly :  and  thereupon  (it  A,  was   by  the  king'i 
^pointment  admitted  atii  fwome  coferer.    And  it  lyas  refolved  jvxich.  is  HqM 
^  fir  fjiomas  jSgerton,  JU)rd  chancellour,  the  chiefe  juftice,  and  Rujiif. 
others  to  whom  the  king  referred  the  fame,  that  the  faid  office 
MaM  void  by  the  faid  flatute,  and  tha^  fir  A,  was  difabled  to  have, 
or   to   take  thp  faid  office,    anci  that  no  non  ohjtanie  could  dlf- 
ptnfe  with  this  a^  to  enable  the  faid  fir  A.  for  the  reafon  and 
icaufe  before- mentioned,   Sect.   i8o.      And   hereupon  lir  ^.  was 
removed,  and  fir  Mnnnaduke  Datrell  fworne  (by  the  king's  com-  jjb.  3.  fn.  sii 
jnandement)  in  his  place.     Apd  note,  that  all.promifes,   bonds  CoiDul'd  caie,' 
Bfifi  afijunifices,  as  vei  on  the  part  of  the  bargainor  as  of  the  bar- 
gainee, ai-.c  yoid  by  the  fame  adl.    [*]  Nulld  aiid  rp  magis  RonuMa  f*]  Mrodf 
Wjpvbfkfi  infcfiitf  qudm  quhd  mapjtrat&s  qfficia  venalia  irant,  «>•  353.) 

[g]  Jugurlha  going  from  Rome,  faid  to  the  city^  Va^e  p^a^  [g\  Ssluft, 
pivitajff  nwx  pefiturafi  etnptorem  invtuias,    . 

Therefore  by  the  law  of  ^/igland  it  i$  farther  provided,  tha^  po  u  r,  j,  ci.  )^ 
pfficer  ^r  minifter  of  the  king  Ihall  be  ordained  or  maile  for  any  gift 
fiT  brocage,  favour  pr  atfedion,  nor  that  any  which  purfueth  by  hin^ 
or  any  otlier^  privily  or  openly,  to  be  in  any  manner  of  office,  f hall  b^ 
put  in  the  fame  office  or  in  any  other,  but  that  all  fuch  officers  piall 
be  made  of  the  befl  and  moijt  }awfiill  men  and  fufficient :  a  law 
srorthy  to  be  written  in  letters  of  gold,  but  more  worthy  to  be  pul 
in  due  execution.  For  certainly  never  fhall  juflice  be  duely  admi- 
niftred  but  when  the  officers  and  minifiers  of  jullice  be  of  fuch  qua? 
lity,  and  cQji^e  to  their  places  in  Inch  manner  as  by  thi^  lay  js  re-* 
^^iredt 

**  Tkl  condition  que  ^  entendus  per  la  ley  ejire  anne$  a  qfcffn  ehofe^ 
eft  auxjffortjicome  la  condition Juit  wife  in  efcript,"  And  this  accords   Vide  Scft.  4ta. 
with  that  ancient  ruh?,  Utique  fortlor  et  poientigr  efi  difpojitio  legis   429,   430 
^u^miofniftif. 


Lib.  s:      Cap,  5.  Of  Eftates 


Sea.  379. 


Sea-  379. 


[234.  b.] 


fc^  N  mepne  h  tnaner  e/l  de  grants 
"^  d' offices  defenefchafy  conjMula^ 
rie,  bedelarvt  bailiwick^  ou  outers 
offices,  &;c,  Mesji  tiel  office  joit  grant 
a  un  homey  a  aver  ei  occupier  per  luy 
vufon  deputie,  donque JiV office  foit 
occupy  per  luu  ou  per  Jon  deputiey 
ficome  it  devott  per  le  Ley  ejtre  oc-* 
cuphy  ceo  fuffijl  pur  lay,  ou  auter- 
ment  *  le  grantor  etfis  heires  potent 
oujie  t  le  grantee,  come  eji  avautdit. 


I 


N  this  ^Tianner  it  is  of  grants  of 
the  offices  of  fteward,  conftable, 
bedclarie,  bayliwick,  or  other  offices, 
&c.  But  if  I'uch  office  bee  granted 
to  a  man,  to  have  and  to  occupie  by 
hiinfelfe  or  bis  depuiie,  then  if  the 
office  bee  occupied  by  him  or  his 
deputie,  as  it  ought  by  the  law  to 
bee  occupied,  this  fufficeth  for  him, 
or  otherwife  the  grantor  and  bis 
heires  may  oufte  the  grantee,  as  is 
aforefaid. 


fti  £.  4.  so. 

PL  Cora.  379. 
(Ant.  61.  a.) 


*'  gENESCHALLJ'    Of  this  I  have  fpokcn  before. 


fi  E.  4.  6. 
(5  Rep.  59.) 


T6]  Slagna 
Carta,  ca.  19. 

Stanf.  fo.  152. 
3S  H.  8.  ca.  28. 


<'  Conjlabularie!*  Of  this  likewife  foroething  hath  beene  fpokeii 
before.  But  a  conftable  is  often  taken  in  the  Ltw  for  a  warden  or 
keeper,  as  Conjlabularitts  cqftri  de  Dover  ct  5.  portuum;  for 
the  warden  of  the  caftle  of  Dover  and  the  Cinque  ports,  &c. 
So  as  in  this  fenfe  Covjlabularius  is  taken  for  C<i^iilanvSy  and 
(•)  W.  1.  ca.  7.  this  is  proved  by  the  ftaiute  {*)  of  fF.  1.  ca,  7.  Dci  frifes  des  Con^ 
Jlabks  ou  CafieUains  faitz  des  aulersy  SfC.  And  Magna  Carta,  (b) 
c.  19.  Null  us  conjiabularius  rel  ejvs  balliiue  capiat  blada  vcl  alia  ca-- 
ialla  alicujus  qui  nonjit  de  villdy  ubi  cajirumfuum/itum  eJl,  Ac.  Stan- 
ford Jo.  152.  Co7tJiabularius  Turris  London,  for  Ciff'tos  Turris,  5-2 
H.  8.  ca.  28.     Conllable  of  the  f  orell,  for  the  Keeper  of  the  Forert. 

**  Bedelarie."  Bedell  is  derived  of  the  French  word  Bcadcauy 
vhich  fignifies  a  mefTenger  of  the  court,  or  under  baylife,  in  Latinc 
Bedellus. 

And  the  oath  of  a  bedell  of  a  manor  is,  that  he  (hall  duly  and 
truly  execute  all  fuch  attachements  and  other  proces  as  fliall  be  di- 
rected to  him  from  the  lord  or  ileward  of  his  couit,  and  tbut  he  (hall 
prefent  all  pound  breaches  which  (hall  happen  within  his  office,  and 
all  chattels  wayved,  and  eiirayes. 

*^  BayHtcickeJ'    Of  this  fuf&cient  hath  beene  fsdd  before. 

\ 

^  i* grtmttr-~U,  L, and  M.  and  Robi  f  Ugrmut*  notin  L.  and  M.  nor Rolu 


Se^. 


Lib*  9« 

•  1  -» 


UfiOtt  Condition. 


Se^.  $!80. 


Sea.  asd. 


m 

jTTBMy  eftates  deterres  ou  tene- 

■^    merits  purront  ejlre  fur  condition 

en  leyy  coment  que  fur  Vejiatefait  ne 

fuit  afcun  merit ien  ou  reherfalfait  de 

le  condition.    Sicome  mittomus  que 

tin  leas foit fait  a  le  baronet  a  fa  feme, 

a  aver  et  tenet  a  eux  durant  le  coverr 

ture  enter  eux;  en  ceft  cat  il^  ont 

€ft.ate  pur  terme  de  lour  deux  vies  fur 

cofuUtion  en  ley,  fcilicet,  /i  un  de  eux 

dexie,  ou  que  divorce  foit  fait  enter 

euXy  donque  bien  lirroit  a  le  le£'or  et 

afes  heires  d  *ent  rer,  S<c, 


H 


ALSO,  eflates  of  lands  or  tene- 
"^^  ments  may  bee  made  upon  con- 
dition in  law,  albeit  upon  the  ^fiate 
made  there  was  not  any  mention  or 
reherfall  made  of  this  condition.  As 
put  the  cafe  that  a  leafe  be  ma^e  to 
the  hufband  and  wife,  to  hav.e  and  to 
hold  to  them  during  the  coverture 
betweene  them;  in  this  cafe  tUejr 
have  aiieftate  for  terme  of  theiji- two 
lives  ivpon  condition  in  law,  fciL  if 
one  of  them  die,  or  that  there  be  a 
divorce  betweep  them,  then  it  (hall 
bee  lawful!  for  the  lefTor  and  hii 
heires  to  enter,  8cc. 

ERE  Littteion  termetli  iwords  of  limitation  to  be  conditions  in  (i  R«n-  Abr. 
law :  ifor  his  fn-ll  example  ia,  ,  «  a'^JlVi^*'^* 

■^         '  Full.  94a») 


."  Durant  le  corrrture  enter  cv.r,"  durante  coopert4ird  inier  <es. 
This  word  (durante)  18  properly  a  word  of  iimitatioii,  as  dtfrante  xir 
duitatCy  or  durante  virginitate,  or  durante  litd,  ifC.     And  properly 
r.^  ^       -1  a  condition  in  law  is,  as  hath  beene  faid,  where  the 'law 
*-  •^'^*  .  '-I  createth  the  fame  without  any  exprelTe  words.  37  II.  g.  f^. 

Dum  alfo  maketh  a  limitation  ;  as  if  a  leafe  be  made,  dumfola  5  E.  3. 15. 
fucrit,  or  dumfola  et  cajla  •cixertt.    Dummodo  is  alfo  a  word  of  limi-  ^  Aff.  PJ. 
tation ;  as  dummodo  foheret  (alein  reddiivm.  Quatndiu  alfo  is  a  word  ^A"*".  *o*    \ 
of  limitation,  for  if  a  man  grant  a  rent  out  of  the  mannor  of  £).  14  k.^.       • 
quamdiu  the  grantor  llmll  bee  dwelling  upon  the  mfinnor,  this  is  Gram  ^2. 
£0od,  or  quamdiufe  bene  gc/Jirit.  (lO'Rrp.  42.) 

Vaughan  39.  4  Rrp.  33.  37  H.  6.  «7.  (9"R«p.  9$,)  ^Ant.  214.  b.  4  Rf |).  3.  n.) 
14  E.  2.  Gia»t.  93.  .  (10  Kcp,  4?.  PIo.  24iJ.  a.  Vauglian  32.  4  Rep.  3;).) 
37  H.  6.  27.     (9  Rep.  95.) 

And  fo  by  tliefe  words,  donee,  quqvfqw,  ufque  qd^  tamdiu^  ubi-  10  AflT.  4. 

■       ^     •  '  3  K.  S.  18. 

"  Si  run  de  eux  devie,  fy:','    For  if  any  of  th^m  die  the  cover-  19  n.  (j.  54.*  ^ 
tore  is  dillblved^  and  conl'equently  the  ftate    determined  by  the  Temps  E.i." 

liu)itation.  Annuilie  150. 

^'  11  AflT.  p.  8. 

21  AflT.  p.  18.    5fi  E.  3.  69.    7  E.  4.  16.    9  E.  4.  25, 26.    9  H.  6. 39.     14  H.  8.  13. 


« 


♦47  E.  3.27. 


Ou  que  divorce  foit  fait  enter  eux,  Sfc'^  Here  is  a  difrindion  to 
he  underllood :  for  there  bee  two  kind?  of  divorces,  t^z.  one  d 
vinculo  matrimonii* ,  and  the  other  ^  menfa  et  thoro,  Dirortium  c/4- 
citur  ci  divertendo,  or  divortendo,  quia  vir  diiertitur  ab  uxore,     Di-  sg^j^^s,  $s,3S^ 

11  H.4.  14.  76. 
Bradonfo.29tt 
18  E.  4.  28. 


vorces  d  vinculo  matrimonii  are  thefe:  Cavfd  pracontraftus,  cavfd 
niet&^,  cavfd  impotcntitx  feu  frigidilatis,  cmifl  affinitatis,  cavfd  con- 
fanguinitatis,  t^c.     And  I  o-eade  in  an  ancient  record,  coram  rege  mlu'^J'^^^  ^^ 

Br.  44.    $9  £.  1.  bagard  21.     22  £.  4.  tit.  Co;tfultRt.  5.     6  £.  3.  249.    UJ      3. 

G  4  .  Tertnino 


Lib.  5-      fcap.  !i. 


OfEftatei 


Se6^.  381. 


^1  %6. 64. 

1  Roll.  Abr, 
541.  360.  681.) 

[*1  Vid.  Sea 
899, 

(Std.  19. 118. 
5  Rep.  98. 

r  R<?p.  4«. 

Cro.  Ot.  463* 
S  InR.  68f. 
Vaugh.  221. 
5  J  9,  321.) 
5^  H.  8.  ca.  58. 


fti]  Tr.  t.  Jac. 
ilotl032.Rich- 
ardPiirfoiis*c«ie 
<Cont.  1  Cro. 
$28.  Ace.  Mo. 
907.  Vid.  Sid. 
434.) 


Tertnino  Pqfch.  30  £.  i.  William  de  Chadxoorthe's  cafe,  that  be  was 
divorced  from  his  wife,  for  that  he  did  carnally  know  her  daughter^ 
before  he  mariried  the  mother ;  all  which  are  caufes  of  divorce  pre— 
ceding  the  marriage. 

A  menfd  el  t/ioro^  as  cavJU  aduUcriiy  which  diflblveth  not  the  mar- 
iriage  ^  vinculo  matrimonii^  for  it  is  fubfequent  to  the  marriage.  And 
the  divorce  that  Littleton  here  fpeaketh  of  is  intended  of  fuch  di- 
vorces [*]  as  dilTolve  the  marriage  d  vinculo  matrimonii^  and  maketh 
the  iflue  bailard,  becaufe  they  were  not  jujics  nuptia:.  And  there- 
fore in  Littleton's  caft  though  the  hufband  and  wife  he  divorced 
cav/d  ddulUrii,  yet  the  freehold  contlnueth,  becaufe  the  coverture 
continaeth.  And  it  is  further  to  be  underftood,  that  many  divorces 
that  were  of  force  by  the  canon  law  when  Littleton  wrote,  are  not 
at  this  day  in  force ;  for  by  the  ftatutc  of  3a  H.  8.  ca.  38,  it  is  de- 
clared that  all  perfons  be  lawfull  (that  is,  may  lawfully  marry)  that 
be  not  prohibited  by  God's  law  to  marry,  that  is  to  fay,  that  be  not 
prohibited  by  the  Leviticall  degrees. 

A  man  married  the  daughter  of  the  fider  of  his  firft  wife,  and  vthb 
drawne  in  quedion  in  the  ecclefiaflicall  court  for  this  marriage,  al-- 
leging  the  fame  to  be  againfl  the  canons ;  and  it  was  refolved  [n]  by 
the  Court  of  common-pleas,  upon  confideration  had  of  the  faid  ila- 
tute,  that  the  marriage  could  not  be  impeached,  for  that  the  fame 
was  declare^  by  the  faid  a6t  of  parliament  to  be  good,  inafmuch  as  it 
was  not  prohibited  by  the  Levitical  degrees,  etjic  d^JimiMus,  (1) 


Sea.  381.   - 


Zr*  r  que  il$  onl  ejlate  pur  terme  de 
leur  deux  vhs,  probatur  fie: 
Chefcun  home  que  ad  ejlate  defrank-- 
tenement  en  afcun  terres  ou  tenemetUs^ 
ou  il  ad  ^ate  en  fee,  ou  en  fee  tai/e, 
oifpur  terme  dejavie  danejne,  oupur 
terme  d* outer  vie,  etper  tiel  leaje  ils 
cnt  franktenementy  mes  its  noni  per 
cejl  grant  fee,  ne  fee  taile,  ne  pur 
terme  d'aater  vie,  ergo,  ils  ont  ejiate 
pur  terme  de  Idiirvies,  met  ceo  e/ifur 
condition  en  te^ek  le forme  avantait; 
et  en  ce/i  cas  s't/sferont  waft,  lefeof 
for  avera  envers  eux  brief  e  de  waft 
fuppofant  perfon  brief e,  qubd  tenet 
act  termiuum  vitae,  &c.  *  ^nes  en  fori 
couni  il  declare  cement  et  en  quel 
fnarier  ie  leat^fuitfait. 


^  mtj-^etf  L.  aad  M^  add  Rok. 


AND  that  they  have  an  eftate  for 
"^  term  of  their  two  lives  is  proved 
thus :  Every  man  that  hath  an  ertate 
of  freehold  in  any  lauds  or  tene- 
ments^ either  be  hath  an  eitate  in  fee, 
or  in  fee  taile,  or  for  terme  of  his 
.  6wn  life,  or  tor  terme,  of  another 
man's  life,  and  by  fuch  a  leai'e  they 
have  a  freehold,  but  thev  have  not 
by  this  grant  fee,  nor  fee  taile,  nor 
for  terme  of  another's  life,  ergo,  ihey 
hfeve  ati  eftate  for  terme  of  their  owhe 
lives,  but  this  is  upon  condition  iu 

lawe  in  forme  aforefaid  ;  and  r^^  ^  u  i 
in  this  cafe  iftheyflial  do  waft,  l-"35*  t>«J 

the  feoffor  {ball  have  a  writ  of  wafte 
againft  them,  fuppofingby  his  writ, 
qudd  tenet  ad  terrninum  vita,  8^c,  but 
in  this  counthe  fliall  declare  how  and 
iu  what  mauer  the  leafc  was  made. 

(1)  [Sec  Note  149.] 


i^  PROBATUR 


Lib-  3- 


upon  Condition. 


Se6t,  3S2,  383: 


*'  T>ROBATUR  Jic:\  By  this  argument  logically  drawne  ^  PI. Com. 561, b; 

ditijioncy  it  appeareth,  how  neccnary  it  ift  that  our  fludent  Vid.fca.3ili 
(hoold  (a»  Littleton  did)  come  from  one  of  the  univerfitieft  to  the  ^"*^** 
t  adie  of  the  common  law,  where  he  may  leame  the  liberall  arts,  and 
efpecially  logick,  for  that  teacheth  a  ihan  not  onely  by  juft  argu- 
ment  £3  conclude  the  matter  in  quelhon,  but  to  difcerne  betweene. 
truth  ahd  falfehood,  and  to  ufe  a  good  method  in  his  fludie^  and 
probably  to  fpeake  to  any  legall  queilion,  and  is  define^l  thus,  dia-* 
u&ica  cfifcicntia  'prababiliter  de  quoris  thanatt  dijjerendi,  whereby  it 
appeareth  how  necefiary  it  is  for  our  lludeut. 

-     *^  Svppof ant  per  fon  brie fe,  quod  tenet  ad  terminum  rita,  /^cJ'  itH.  ♦.jf!F, 
This  and  the  reit  of  this  fe^ion  is  evident  and  plaine. 


Sea.  38£. 


IP  N  mefme  le  manner  ejl,jt  un  abbe 
fait  un  ieafe  a  un  home,  a  aver  et 
tener  a  Ivy  durant  le  temps  que  le 
lejjbr  efi  abbe ;  en  cefi  caj'e  le  lejjee 
ad  e/iatepur  terme  deja  vie  demejh^: 
mes  ceo  eji  far  condition  en  ley,  fci- 
licet,  que  fi  Vabbe  rejigna,  oufoit 
depofcy  que  bien  lirroit  ajimfuccejjor 
d'erUrer,  S^c. 


T  N  the  fame  maner  it  is,  if  ah  aW 
^  bot  make  a  Ieafe  to  a  man  for 
yeares,  to  have  and  to  hold  to  him 
during  the  time  that  the  leflbr  is  kb- 
bot;  in  this  cafe  the  lefTee  hath  an 
cftate  for  term  of  his  own  life:  bnt 
this  is  upon  condition  in  la.yf,fcilicei. 
That  if  the  abbot  refigne,  or  be  de- 
pofed,  that  then  it  (hall  be  lawful! 
for  hit  fuccefror  to  enter,  &c. 


**  QI  un  AhheJ*    So  itisof  a  bifliop,  archdeaeon,  and  other  eccle-  Vid.Bra& 
(iafcicall  or  temporall  body  politique  or  corporate,  or  Of  any  Jl^:^**^^ 
officer  or  graduate,  or  the  like.  ^*^**^  *'**•> 

<*  Rqfigne  oufoU  dcpofej*    And  fo  it  is  of  a  tranflation  and  cef« 


Sea.  383. 


TTE  M  home  pott  veier  en  le  Livre 

^  d'JJfife,  VIZ,  anno  38  E.  3.  J  p.  3. 

tin  plea  d^jij)'.  en  cefi  forme  que  en* 

Juijt:  fcilicet,   Un  ajfife  de  JNovel 

Dilfcifin  auterfoUs  juit port  veri  A* 

que  ple^a  al  ajfife,  et  trove  fait  per 

verdtdy  que  Vuunceftor  le  plaihtifde* 

vifafes  tenements  a  voldre  per  le  de^ 

Jendantf  quefuitfon  executor,  et  de 

foire  dijiribution  des  deiiiers  purfon 

uhne:  et  fuit  trove;  que  mainteriant 

<ifres  la  mdrt  le  tefidtorj  uti  home  lutf 

tendifi 


A  LSO  a  man  may  fee  in  thl 
-^  Book  of  Affifes,  an.  38  fi.  3. 
f>.  3.  a  plea  of  Affife  in  this  form  fol- 
lowing, Jci/icef,  An  affife  of  Novel 
Dijjeijih  Wa^  ibmetime  brought  a^ 
gainft  A,  who  pleaded  to  the  affife, 
and  it  was  found  by  verdi<5l,  that  the 
anceflourof  the  plaiqtife  devifed  his 
lands  to  bee  fold  by  the  defendant, 
who  was  his  Executor,  and  to  make 
diflribiition  of  the  money  for  hi^ 
fouk :  and  it  was  fpimd,  that  pre- 

itotijr 


I  /.  ).  not  In  L.  aid  M,  Bor  lUh, 


I 


|Lab.  i^      Gap.  5.  X3f  Eftatea  Se6t.  S^$^ 

fendijl  certaine  fumme  ^e  deniers  pur  fently  after  the  death  of  the  teftator, 

ie&tenementSy  mes  nonpa$  al  value  y  et  one  tend  red  to  him  a  certaine  fuin 

que  lie  executor  puis  avoit  tenus  les  of  mony  forthelandsyhiitnotto  tfa^ 

fenementienfa  main  demefhe per  deux  value,  and  that  the  executor  after- 

ansy  at  entent  delu  vender pluiachier  wards  held  the  lands  in  his  own 

[a  ajcun  outer;  et  trove  Juit  que  il  Iiand8twoye2^'es,totlieententtofell 

'avoit  tout  Hfitnps  prijl  les  profits  de  les  the  fame  deai-ei'  to  fome  other ;  and 

^tenements  afdn  ufe  demejneifctns  rien'  it  was  found  that  he  had  all  the  time 

yaire  pur  Valme  le  mort,  S^x.   Mou-  taken  the  profits  of  the  lands  to  his 

•  bray  *  juflice  difoit,  Vexecutor  en  tiel  owne  ufe,  without  doing  any  thing 

cqh  efi  tenus  per  la  ley  a  f  aire  le  ten--  for  the  foule  of  the  deceafed,  &c. 

derdpluis  tyi  que  (tpurroit  apres'h  Moubray  juCtice  faid.  the  executor 

'mort  Jon  tejlator,  et  trove  eji  que  il  in  this  cale  is  bouna  by  the  law  to 

ref ufe  de f aire  vendrey&iijfintdeaooit  make  the  fale  as  foone  as  he  may 

pn  default  en  luyy  etijfint  per  force  del  after  the  death  of  his  teftator,  and  it 

*devije  ilfuijl  tenus  a  aver  mtstautsle  is  found  thathee  refiifed  to  make 

profits  t  avenants  de  les  tenements  al  fale,  and  fo  there  was  a  default  in 

ufe  k  morty  et  trove  eft  que  il  adprife  him,  and  fo  by  force  of  tliJ^  dey ife  he 

*afonufe^mfifne,etiyint aider d^'ault  was  hound  to  put  aU  the  profits 

e»  /«y.    Perquefuit  adjudgey  que  le  commin^  of  the  lands  to  the  ufe  of 

plaintife  recovera^X  Et  ijjint  appiert  the  dead,  and  it  is  found  that  he 

per  le  dit  judgement  y  que  per  force  del  tooke  them  to  his  owne  ufe,  and  fo 

dit  devifcy  Vexecutor  n'atoit  ejiate  tie  another  default  in  him.   Wherefore 

poyer  en  les  tenements,  forjque  fur  it  was  adjudged,  that  thePrOiould 

condition  en  ley,  recover.    And  fo  it  appeareth  by 

the  faid  judgement,  that  by  force  of 
the  faid  devifc  the  executour  had  no  eftate  nor  power  in  Uie  lands,  but 
^pon  condition  in  law. 

^-    TIFRE  d'AJjifes**  is  a  booke  of  the  Reports  of  Cafes  in  iht 
raigne  of  king  Edward  the  Third,  and  it  is  called  the  Booj^e 
of  AffifcSy  becaufe  the  greatcft  part  of  the  cafes  therein  are  upon 
writs  ofaffi/es  brought,  as  h^th  been  faid,  and  which  hath  beene  cited     ^ 
•before,  ' 

"  Devi/a  les  tenements  a  vendre  per  fan  executor T  .  This  muft 
•  be  intended  to  be  of  lands  devifable  by  cuftome,  for  lands  by  r^  ,3  r       -1 
the  common  law  were  not  devifable  (as  hath  been  faid) :  for  L  «^    •  ^' J 
(Latch.  9  Ant.     in  this  feclion  is  implyed  a  diverfity,  %'iz,  when  a  man  devifeth  that 
^13.  a.  181.)       jiis  executor  ftial  fell  the  land,  there  the  lands  defcend  in  the  meane 

time  to  the  heire,  and  untill  the  fale  bee  made  the  heire  may  enter 
^udd  take  the  profits.  But  when  the  land  is  devifed  to  his  executor  to 
be  fold,  there  the  devife  tak^th  away  the  defcent,  and  veileth  the  date 
pf  the  land  in  the  executor,  and  he  may  enter  and  take  the  profits, 
and  make  fale  according  to  the  devife.  And  here  it  appeareth  by  our 
£^uthor,  that  when  a  man  devifeth  his  tenements  to  be  fold  by  his 
execuj;ors,  it  is  all  one  as  if  he  had  devifed  his  tenements  to  his  exe- 
cutors to  be  fold:  and  the  reafon  is,  becaufe  he  devifeth  the  tene- 
inents  whereby  bee  breakes  the  defcent.  (1) 
' *       :  «<  Mowbrayy* 

*jnjliei  S/oit,  not  in  L.  and  M.  nor  Roh.    Rob.- 

f  avenanU^^ev^fumtiff  L.  and  M.  and        I  Gfc,  added  in  I«.  and  M.  and  Rob. 

(i)  [See  Note  ISO.] 


Lib,  3. 


upon  Condition. 


*  -  ^ ». 


Sea.  dsl." 


-    •»,<«• 


"  Mffwhray!*    John  Mowbray  was  a  reverend  judge  of  the  court 
of  common  pleas,  and  dele  ended  of  a  noble  family. 

'  .« 

**  U executor  en  tielcafe  efi  tcnvsper  la  ley  a  f aire  Ic  lender  a  phis 
toft  que  il purroit  aprcs  la mort  /on  tejtatory  S^c.*'    And  the  reafon 
hereof  is,  for  that  the  meane  proiits  taken  before  the  fale  ihall  not 
Lee  afiets,  fo  as  he  may  be  compellable  to  pay  debts  with  the  fame,   r^  jt^p.  gj,  o 
and  therefore  the  law  will  inforce  him  to  fell  the  lands  as  foone  as  he 
can,  for  otherwife  hee  fliall  take  advantage  of  ^isowne  lach«s  :  but 
if  a  man  dcvife  that  his  executor  Iball  fell  his  land,  there  he  may  iell 
it  at  any  time,  for  that  he  hath  but  a  bare  pow^r,  and  no  profit.  And 
by  this  cafe  it^appeareth  what  conftruction  the  law  maketh  for.  the 
fpetdy  payment  of  debts.     And  here  is  to  be  obferved,  that  many 
f'^'^fi     ■  ■  -j  words  in  a  will  doe  make  a  condition  in  lawj  that  make  no 
L-J    -    ^'J  condition  in  a  deed :  As  here  to  devife  lands  to  an  executor 
ad  vendefidmn,  fo  if  Unds  be  devifed  to  one  adfohendum  20  L  to 
/.  Ss  or  paying  twentie  pound«  tb  /.  JV.  this  amounts  to  a  condition. 
And  Crtckmer*^  cafe  was  this:  A  man  feifed  of  certaine  lands  holden 
in  focage  had  iHiie  two  daughters  A.  and  B,  and  devifed  all  his  lands 
to  A,  and  her  heires,  to  pay  unto  B,  a  certaine  fumme  of  money  at 
a  oertdine  day  and  place  ;  the  money  was  not  paid,  and  it  was  ad- 
judged, That  thefe  words,  "  to  pay,"  &c.  did  amount  in"  a  will  to  a 
condition  ;  and  the  reafon  was,  for  thut  the  land  was  devifed  to  A, 
for  that  purpofe,  otherwife  B,  to  whom  the  money  was  appointed  to 
be  paid,  fliould  be  remedilelTe,  et  intercjl  reipublica  fuprema  kominum 
ifjiamcnta  rata  haheri :  and  the  leiTee  of  B.  upon  an  actuall  ejectment 
recovered  the  moitie  of  the  land  againil  A:  \ 

**  Et  ijlmt  appiert  per  le  judgement,  SfC."  This  conclufion  ttpon 
a  judgment  is  of  great  authoritie  in  law,  quia  judicium  pro  veritate 
mccipitury  and,  as  it  hath  beene  idid,  judicium  is  quq/i  juris  dictum i 


XI.  a.) 

£1.  intlieKiug^t 
Beiicli.  CricK: 
mer's  cafe  ad- 
judge.    Dy^ 
6  E.  fl.  fo.  741 
rE.6.70.. 
(1  tco.  174.) 
IOKl'P,  41,  -, - 
Cro.  Car.  iSi.J 


Sea.  384. 


f  JPT  mutts  auters  chafes  et  cafes  y 
-^  font  d'eftatesfur  coitdition  en 
la  leyy  et  en  tiels  cafes  il  fie  bejbigne 
d'aver  nionjlre  afcunfait^  rehearjant 
la  condition,  pur  ceo  que  la  ley  en  luy 
mefme  purport  le  condition,  ^c. 
£x  paucis  diclis  intendeie  plu- 

rima  poflis. 
P/2/5  jerra  dit  de  conditions  en  le 
^prochein  chapter,  en  le  chapter  de 
Releafes,  et  en  le  chapter  de  Dijconi- 
tinuance. 

f  Et  muUs  auters  chofts  et  cafes  *y  font 
(tefiatesjur  cctiditiffn  en  la  Ity,  not  in  L.  and 
M«  nor  Kob. 


A  N  D  many  other  things  there 
are'of  eftates  upon  condition  iri 
law,  and  in  fuch  cafes  hee  needed  riot 
to  have  f hewed  any  deed,  rehearsing 
the  condition,  for  that  the  lavy  it 
feife  purporteth  the  condition,  &'c; 
Ex  panels  diQis  intendere  plu-- 

rima  pofjis. 
More  fhall  be  faid  of  conditions  iii 
the  next  chapter,  in  the  chapter  of 
Releafes,  and  in  the  chapter  of  Dis- 
continuance. 

t  proebeitt  chapter-^bapitre  de  difcentsc 
que  tollent  mires,  L%  and  M.  and  Koh. 


ilBREBy^ 


l^\).  f  •      Cap.  5.  Of  Eftates  Sed.  3*4^ 

^  £.  4. 56.  XT  £  R  E  B  Y  ii  appeareth,  that  limitations  (whicb,  as  hath  beea^ 
X5  Rep.  74.  ■!••*■  j-j^^j^  JUHleton  termeth  coaditlont  in  law)  may  be  pleaded  with— 
J  *r,P;r?:'        put  deed  :  and  the  reafon  of  oiir  author  is  obiervablc,  becaufe  the 

law  iu  itfelfe  purporteth  the  condition,  whereof  fomewhat  hath  bin 
faid  before,  and  therfore  looke  backe  to  the  conditions  in  law,  ojr 
words  of  limitation,  and  withall  that  a  (Iranger  may  take  advantage 
]C^at.  314.  b.)      of  a  limitation,  as  hath  teene  faid. 

Vid.  Se6t  220.        Littleton  having  fpoken  at  large  of  conditions  in  deed  and  ii}  law, 
^  '^'  fomewhat  feemeth  neceflkry  to  bee  faid  of  defeafances,  whereby  th^ 

flate  or  right  of  freehold  and  inheritance  may  be  dejicated  an^ 
avoyded. 

B  ^  li  «  fo  "  Defcafance^*'  Defejfantia,  is  fetched  from  the  Freiji^ch  word  rf^- 

16^17  Aff.  0.**^  /<^*''*^>  *•  ^*  *^  defeat  or  undoe,  infefium  rtddere  quod Jacium  eft.  Ther^ 

$  E.  9.        '  i^s  a  diveriitie  between  inheritances  executed,  and  inheritances  exe- 

'^2  E.'s.  1.  cutorie ;  a^s  lands  executed  by  livpy,  &c,  cannot  by  indenture  of  de- 

il^  aJ/^'  ^eafance  be  defeated  afterwards.     And  fo  if  a  difleifee  releafe  a  dif- 

7  H  6  45  feifor,  it  caiinot  bee  defeated  by  indentures  of  defeal'ance  made  af* 

Ij  h!  6.  23.  terwards  ;  but  at  the  tin^e  of  the  releafe  or  feoftment,  &c.  the  famf 

^2  £.  3.  Aunu.  may  be  defeated  by  indentures  of  defeasance,  for  it  ij^  a  p[^kxime  ii^ 

JJO.  "5  E.  3.  ij^yjf  Qji^  ittconiincniijiUttt  in  e//eiidentur.(i) 

.A.niiiiitv  44  * 

So  AC  p.  1.    30Aff.  p,ll.    3lAff.32.    (AntWT.  a,    1  ^11.  Al?;.  590.) 


ito  AfT.  pi.  r.  But  r;^nts,  annuities,  cflpditioni,  wan^ties,  and  iia^^h  lik^,  Tnnm   «  7 

7  E.  4.  29.  that  be  inheritances  executorie,'  may  be  defeated  by  defca-  L'^Sy*  **4 

Befion*"  cafe  fances  made,  either  at  that  time,  or  any  time  after :  and  fo  the  law  it 

Pi.  Com.  i3i.  of  ftatutes,  recognizances,  obligations,  and  other  things  executorie* 

jkii  H.  8.  Dier  6. 

i9£*2^done  10.  "  ^'^  P^^'*  ^'^**  intcndcre  plu^m  pqfu.'* 

Albdnic's  cafe,        Verfcs  at  the  firO  were  invented  for  the  helpj?  of  memorie,  and  i^ 

}*^:  *•  f^'  ftandeth  well  with  the  gravitie  of  our  lawyer  to  cite  them.     By  thi^ 

yerfe  of  our  author,  inferences  and  conclufions  in  lik^  cales  are  yrar^ 

ran table. 

Lciftly,  fomewhat  w$re  nece(7arie  tp  befppken  concerning  claufe^ 
(^Rep.  3t.         of  provifoes,  containing  power  of  revocation^  which  fmce  Litiletot^ 


I 


tCro.Car.  47'>.    VP®"-     -^s  if  a  man  feifed  of  lands  iu  fee,  and  having  ifljie  divers 
lob.  348.  foiincs,  by'  cieed  indented,  covenanteth  in  coufideration  of  fatherly 

p  Kep.  lor.  love,  aiid  for  the  advaficement  of  the  blood,  or  upon  any  other  goo4 
i  Itep.  173.  confirieration,  to  Hand  feifed  of  three  acres  of  land  to  the  ufe  of  him- 
il'^>'^,  fclf^  for  life,  and  aftjBr  to  the  nfe  of  Thomas  his  elded  fon  in  tail^ ;  and 

for  default  of  fiich  iOue,  to  th^  pfe  of  his  fipcond  fon  in  taile^  with 
diver?  like  remainders  over ;  with  a  proyifp  that  it  Ihall  be  lawfiiU 
for  the  covenantor  af  any  tinx.e  during  his  life  to  revoke  any  of  thy 
faid  ufes,  &c.  this  pfoyifo  being  coupled  wifH  an  ufe,  is  allowed  to  bq 
good,  and  not  repugnant  to*  the  former  ilates.  But  in  cafe  of  i| 
leotfment,  or  other  conveyance,  whereby  th^  feoffee  or  grantee,  &c. 
ijs  in  by  the  common  law,  fuoh  a  provifo  were  merely  repugnant 
and  void. 

" M 


Lib.  9.  npoh  Conditionf,  ^e6t.  3$4: 

And  firft,  in  th«  cafe  aforefaid,  if  the  covenantor,  who  had  aii  eP 
tate  for  life,  doe  revoke  the  ufe8  according  to  his  power,  be  is  feifed 
againe  in  fee  funple  without  entrie  or  claime. 

Secon^y,  he  may  revoke  part  at  one  time,  and  part  at  another* 

'tJurdXy,  If  he  make  a  feoffment  in  fee,  or  levie  a  fih6,  &c.  of  any  L;t;  j;  foj'-  jfjf* 
^arty  this  doth  extingililh  his  power  but  for  tliat  part;'  whereas  in  174.  Diggcv' 
that  cafe  the  whole  condition  is  extinft;  But?  if  it  be  madb  of  the  cafe,  lib.  l. 
whole,  all  the  power  is  extinguifticd  ;  fo  as  to  fome  purpofes  it  is  of  ^°\^^'^'  '^'J**'b 
the  nature  of  a  condition,  and  to  other  purpofes  in  nature  of  a  limi-  foft*/^  Scropiv 
Nation.  .  ^  cafe  Jib.  7.' 

Fourthiy,  If  hee  that  hath  fuch  power  of  revocatlori  hatli  no  pr^*-  fol.  i^,  i3. 
ient  intereft  in  the  land,  nor  by  t*he  ceafor  of  the  ftate  fliall  have  no-  ^^  ^^*"<^** .,.  .- 
fhing,  then  his  feoffmient  or  fine,  &c.  of  the  land  is  no  extinguilhment  fg^R^n^'^Abr^' 
6f  his  power,  hecaufe  it  is  meerti  collatercdl  to  the  land.  ^53,  i  Koli;* 

Fiftly,  By  the  famfe  conveyance  that  the  old  ufes  be  revoked,  Abr.  3Ji'.y 
may  new  be  created' or  limijted'/^here  the  former  ceafe  ipfofd^ld  by 
th«  revocation,  without  either  entrie  or  claime. 

Sixtly,  That  tliefe  revocations  are  favourably  int<irpreted,  becauiV 
^aoy  men's  inheiritances  depend  on  the  fame,  (i)  And  here  I  tAk'f 
4ppiy  the'abovefaid  verfe : 

•         •  •• 

Eapmda  diSHs  iniendere  pbtrima  p<^isV 
(i)ESciNotex5»'.> 


Chai^:' 


iji).  3.     Cap.  6.  OfDifcents.  Se6l.  385, 

Chap.  6.      Difcents  que  toUent  Entries.     Se6l.  385. 

J^ISCE N rS  que  toUent  entries  T) I S C E N T S  which  toll  entrieif 

:f^  font  en  denv  maners,  cejl  afca'  are  in  two  manners,   to  wit, 

voir,  ou  difcent  ejl  en  fee,  ou  en  fee  where  the  dilbent  is  in  fee,  or  in  fee 

fai/e.    Difcents  en  fee  que  to/lent  en-  taile.     Difeents  in  fee  which  toll  en-   * 

t4  ies  *  font,  Jiconie  home  fcife  de  cet-  tries  are,  as  if  a  man  feifed  of  tert^iine 

taines  terres  ou  tenements  eft  per  un  lands  or  tenements  is  by  another  dii- 

auier  difeife,  (Jr  le  difjeifor  ad  iffue  et  feifed, and  i he {} i lleifor liath ifliie, and 

fnorufi  de  tie!  cjlate feifie,  ore  Ies  tene-  dieth  of  fiich  ellate  feifed,  now  the 

mejiis  dffcendont  al  ijlj'ue  del  dijljeifor  lands  difcend  to  the  ilfue  of  the  dil- 

pi'r  coutfe  de  la  lei/,  come  hcire  a  iuy,  feifor  by  courfe  of  law,  as  heire  unto 

^lUit  pur  ceo  que  la  let/  mitte  Ies  terres  him.     And  becaiife  the  law  caft  the 

on  tenements  fur  rihue'per  force  del  lands  or  tenements  upon  the  ilfue  by 

difcent,  iffint  que  I  i[fue  vient  a  Ies  force  of  the  difeent,  fo  as  the  iffu'e 

*tenements  per-cuurfe  de  ley,  et  nemji/  commeth  to  the  lands  by  courfe  of 

per  fon  fait  demefne,  I'entrie  le  dilJei-  law,  and  not  by  his  owne  ad,  the  en- 

J'ee  cfi  tollc,  i^  tleji  mis  de  fuer  un  trie  of  the  dilleifee  is  taken  away, 

'briefe  dVntre  fur  difl'eifin  enver%  le  and  he  is  put  to  fue  a  wvxt  of  entrie 

heire  ledijffeifor,derecoverer  la  tcrref.  fur  dijleifin  againU  the  hcire  of  the 

'  diffeiibr,  to  recover  the  laud. 

>Iirror,  cap. «.    "  jyiSCENTS."     This  word  commeth  of  the  Latine  word 
'n 't^V^'^-'m)"'  difcendere,  id  fjl,  ex  loco  /upcriorc  in  inferiorcm  move  re  ;  and 

ami  k'j-i.  ^^  legall  underltdiMiing  it  is  taken  when  laud,  &c.  after  tlie  death  of 

IJrition  lol.  115.  the  anceftor  is  caft  by  courfe  of  law  upon  the  heire,  which  the  Isiw 
i«i:'».  culleth  a  difcent.   "And  this  is  the  noblcft  and  wort  hie  ft  meanes 

;\  iHf  S"^.  5.       whereby  lands  are  derived  from  one  to  another,  becaufe  it  is  wrought 
isll).  A'nt.  16^^^^^  ^"^  veiled  by  the  act  of  law,  and  right  of  blood,  unto  the  r    ,^       ,    -i 
rf    •  "     *  worthieft  and  next  of  the  blood  and  kindred  of  the  anceftor,  L-^.^/*  ".J 

and  therefore  it  hath  not  in  the  common  law  altogether  the  fame 
fignification  that  it  hath  in  the  civill  law ;  for  the  civilians  call  him, 
hccrcdan,  qui  ex  tejlamento  J'uccvdit  in  univrrfutnjus  trjiatoris.  But 
by  the  common  law  he  is  only  hcire  which  fucceedelh  by  right  of 
blood.  And  this  agreeth  well  with  the  etymologic  of  the  word 
^Aur.  7.  b.)  (helre)  to  whom  the  lands  difcend,  for  hotrcs  dicifur  ah  hxrcndoy  quia 
y  '  qui  hcercs  cjl  hcent,  hoc  efi^  proxiftms  eJl  Janguine  illi  cvjus  eJl  hitrcs. 

So  as  hce  that  is  hxres,  fanguinis  eft  hceres,  if  hems  hereditatis. 

"  Difcents  que  tollent  entries  font  endcux  manners"  Here  is  an 
exa<^  and  perfeft  divifion  made  by  our  author,  and  yetwithall  plaine 
and  perfpicuous. 

Now,  as  a  difcent  is  the  worthieft  meanes  to  come  to  lands,  &c. 

fo  hath  the  heire  more  privileges  tlian  any  other  that  by  other  order 

or  meanes  come  to  the  lands,  &c.  as  fliiill  appeare  hereafter. 

^  Bri^o^  lib.  4.       Nota,  In  ancient  time  *  if  the  diffeifor  had  beene  in  long  poflelfion, 

fol.  1C2.  &  20P.  tjjg  difieifee  could  not  have  entred  upon  him.     [a]  Likewife  th% 

Brhtonlol.  115.  .  *^  L  J  T- 

'Flela  lib.  4.  cap.  f .     [«]  50  E.  3.  SI.     1  A  IT.  1.1.     20  H,  3.     Aff.  43».    9  Aff.  1  j. 
jr9Aff.  5.  54*    «6Aflr.  IS.    21  Aff.J^B.    43  AHife  17. 

diifeifef 
*/o8t^^,  L.  and  M,  and  ioh,  -f  Vf,  added  in  L,  and  M.  and  Rob. 


tik  */  Cf  bifcents.  Se^V  »85^, 

difleifee  could' not  have  entred  upon  the  ftofTee  of  the  (AiTeifor,  if  he'' 

had  contmoed  a  ycare  and  a  day  in  quiet  poflelTion.     But  the  law  it 

chariged  in  both  thefe  cafes,  only  the  dying  feifed  being  an  adt'in** 

fawj  doth  hold  at  this  day,  and  this  feelneth  to  be  verie  ancient,  foi' 

this  was  the  law  before  the  Conqueft.     [b]  Porro  aufem  quain  mari-'  [6]  Lamb,  ex'- , 

tusjine  lite  ei  controverfia  fedefn  incoluerit^  earn  conjux  et  proles  fine  p'icat.  loi.  ll'O. 

^ontroverfid  pqjjklenfo',  fi qua  in  ilium  lisfuerit  illata  viventem^  earn  '*^* 

hottedes  adfe  (perinde  atque  is  vivusj  accipiiinto/ 

And  one  of  the  reafonsof  this  ancient  law  may  be,  that  the  heire 
cannot  fuddenly  by  entendment  of  law  know  the  true  llate  of  his  title. 
And  for  that  many  advantages  follow  the  poireHion  and  tenant,  the 
Faw  taketh  away  the  entrie  of  him  that  would  not  enter  upon  the 
aiiceftor,  who  is  prefumed  to  know  his  title,  and  driveth  him  to  hiy 
action  agahifi  the  heire 'that  may  be  ignorant  thereof. 


*  •  •« 


^  Etmoruji  de  tiel  ejate  feifie."    To  a  difcent  that  taketh  away  n  rf.  7.  it: 
ah  entrie  a  dying  feifed  is  necelTarie,  as  here  it  appeareth  ;  but  a  40  E.  3.  24l 
ihan  to  other  purpofes  may  have  lands  by  difcent  though  his  ancef- 
tor  died  riot  feifed,  as  hath  beene  faid  before.* 

"  Des  terres  mt  tenemenTs,"    That  is,   of  fuch  tenements  as  be  33  E.  3.  gtrd.  . 
corporeall,  and  doe  lye  in  livcrie,  and  not  of  inheritances  which  lye  162.    6  H.  4. 4 
in  grant,  as  advowfons,  rents,  commons  in  groffe,  and  fuch  like,  ^^  ^'  ^*  ^^• 
which  bee  inheritances  incorporeall,  and  yet  are  included  within  this  i^jj*  g  143  J- 
word  (tenements).     For  difcents  of  them  doe  not  put  him  that  right  7  h.  4.  12.5. 
hath  to  an  action;  and  the  reafon  of  this  diverfitie  is,  for  that  houfes  s  Aff.  p.  9. 
ferve  for  the  habitation  of  men,  and  lands  tb  be  manured  for  their  21  K.  3.8» 
fuAenance,  and  therefore  the  heire  after  a  dffcent  fliall  not  be  md-^ 
Med  or  difturbed  in  thetn  by  entrie. 

"  Eftpiirvh  auter  dijhific."    The  like  law  is  of  an  abatement  or 

,  ihtnifion,  and  of  their  feolfees,  or  donees,  &c. 

F2'?8    a.  1      ^^P^"*  ^^^  words  of  lAtthton  a  diverfitie  may  be  colleded,  (8  Rep.  lOi.)^ 

^  ^  '    'J  that  if  a  recoverie  be  had  by  A.  againft  B.  and  before  exe-  it  p***/^'  ^''l 

cution  B.  die  feifed,  this  difcent  (hall  not  take  away  the  entrie  of  the  Intti'e  congefii' 

recoverer.    But  if  after  execution  B.  had  difleifed  the  recoveror  and  45  e.  3.  qunre* 

died  feifed,  this  difcent  fhall  take  away  the  entrie  of  the  recoveror  Imp.  139.  jg7.  bi ' 

within  the  expreffe  words  of  Littleton :  and  fo  it  is  in  cafe  of  a  fine.  ^- ^S- 

'^  9  H.  6.49. 

21H.  6. 17.       3E.4.6.      1?E.  4.  19:      8H.7.  3.      6E,4. 11.      7H.7.  15»* 

5H.  7.  21.         IOH.7.  6.b, 

(n)  A  recoverie  is  had  againft  tenant  for  life,  where  the  remain-  («)  5  H.  7,  t, ' 
itr  is  over  in  fee,  tenant  for  life,  dieth,  he  in  remainder  entreth  be- 
fore execution,  and  dieth  feifed,  the  entrie  of  the  recoveror  is  law- 
lull,  becaufe  he  is  privie  in  eiiate  ;  otherwife  it  is  if  the  difcent  had 
betne  after  execution. 

A,  recovereth  an  ad vowfon  againft  B.  in  a  writ  of  right,  and  hat^  45 -E,  3.  quiri' 
judgement  final ;  the  incumbent  dieth  ;  B.  by  ufurpation  prefenfs  Imp.  139, 
to  the  church,  ^d  his  clarke  is  admitted  and  inftituted ;  B.  dieth : 
A,  is'piit  out  of 'podTeiiion,  and  the  heire  of  S.  is  not  f6  bound  by  the 
judgement  either   in  blood  or  eft^te  but  that  he  (hall  prefent. 
(0)  B.  levies  a  fine  to  A.  of  an  advowfon  to  him  and  his  heires  ;   (0)  8  E.  8.  qnari'' 
after  the  church  becomes  void  ;  B.  prefents  by  ufurpation,  and  his   Inip.  166.  ^ 
clarke  is  admitted  and  inftituted:  this  ftiall  put  J.  the  conufee  out  (fiCo.48,J 
ofpofTeflion.  *  And  the  reafon  of  thefe  two  cafes  is,  for  that  at  the 
cOmrikon  law  every  pfefehtat^on:*to  a  church  did  put  the  rightful! 

patroh*^ 


^ 


Jib.  3.       Cap.  6.  Of  DiTcente.  Sea.  385-. 

patron  out  of  pofleflibn,  and  did  put  him  to  )iii  writ  of  right,  whether 
the  preCentation  were  by  title  or  without,,  and  therefore  albeit  the 
nfurpation  were  in  both  the  faid  cafes  before  execution,  yet  it  put 
the  rightfull  patron  out  of  poU'efllon.  So  note  a  diverfitie  betweene  & 
recoverie  of  land,  and  of  an  advowfon* 

"  L*entrU  k  dijfeifee  ^  tolle*'  (i)  Here  is  one  of  the  privileges 
which  the  law  givcth  to  the  heire  by  difcent  of  houfes  and  lands. 
(p)L'tftatate  de  (p)  At  the  common  law  if  the  dilfeifor,  abator,  or  mtrudor' had 
Sf  H.8.  cap.  S3,  died  feifed  foone  after  the  wrong  done,  the  difleifee  and  his  heires 
Vide  Scfi.  4«2.  had  been  barred  of  his  and  their  entrie  without  any  time  limited  by 
^^  law ;  but  now  by  the  ilatute  (9)  made  Hnce  Littleton  wrote,  it  is 

(?)  ^  ^-  ^*  ^-     enaded,  that  except  fuch  difTeifor  hath' been  in  the  peaceable  poffef* 

Aon  of  fuch  mannors,  lands,  &c.  whereof  he  (hall  die  feifed  by  the 
PI.  Com.  47.  in  fpace  of  five  yeares  next  after  fuch  difleifm!,  &c.  Mdth'out  entrie  or 
Wimbeihc**  continuall  claime,  &c.  that  there  fuch  dying  feifed,  &c.  (hall  not  take 
'  away  the  entrie  of  fuch  perfon  or  perfons,  &c.     But  after  the  five 

yeares  the  dilfeifee  mud  take  fuch  continuall  claime  as  our  author 
hath  taught  us,  the  learning  whereof  is  neceflarie  to  be  knowne. 
And  it  is  faid  that  abators  and  intnidors  are  out  of  this  ilatute  (-2), 
becaufe  the  ilatute  is  penall,  add  extends  ocly  to  a  diiTeifor,  and  that 
was  the  moil  common  mifchiefe.  Et  ad  ea  qwt  frequentiiU  accidunt 
Jura  adaptantur.  '  ' 

U  Co.  46.  1^^  feoifee  of  a  diiTeifor  is  out  of  the  faid  ilatute,  and  remaines  as 

Atu  151.)  at  the  common  law.    But  to  a  diileifor,  the  ilatute  is  taken  favour- 

lMich.4  &  5       i^iy  for  advancement  of  the  ancient  right ;  for  whether  the  diifeiiin  , 
D '^  219  ^  without  force,  or  with  force,  it  is  within  the  ilatute.     And  albeit 

.  ace.     ^^  {^tute  fpeake  of  him  that  at  the  time  of  fuch  difcent  had  title  of 
entrie,  &c.  or  his  beiresjyet  the  fucceffors  of  bodies  politique  or  cor- 
(Pfiil.  84^.  ft.)    porate,  fo  yon  hold  ^ourielfe  to  ^  difleiiin,  are  within  the  remedie  of 

this  ilatute,  for  the  ilatute  extendeth  cleerely  to  the  predeceifor,  be- 
ing  diifeifed ;  and  confequently  without  naming  of  his  fucceiTor  ex- 
tendeth to  him,  for  he  is  the  perfon  that  at  the  time  of  fuch  difcent 
had  title  of  entrie. 

But  if  a  man  make  a  leafe  for  life,  and  the  lefTee  for  life  is  difleifed, 

and  the  diiTeifor  die  feifed  within  five  yeeres,  the  leiTee  for  life  may 

TId   PI  Cam     ^^^^^  i  ^^^  i^  ^^  ^'^  before  he  doth  enter,  it  is  faid  that  the  entrie  of 

47.  ubi  Oipra.      ^^m  in  the  reverfion  is  not  lawfull,  becaufe  his  entrie  was  not  lawiull 

upon  the  diileifor  at  the  time  of  the  difcent,  as  the  ilatute  fpeaketh. 
But  if  leiTee  for  life  had  died  firil,  and  then  the  diiTeifor  had  died 
feifed,  he  in  the  reveifion  had  beene  within  the  remedie  of  the  ilatute, 
becaufe  he  had  title  of  entrie  at  the  time  of  the  difcent,  as  .the  ila- 
tute fpeaketh,  and  fo  within  the  expreiTe  letter  of  the  ilatute,  albeit 
the  dilTeifin  was  not  immediate  to  him,  and  the  like  is  to  be  faid  of 
ft  remainder,  &c. 

P  w.  B.  191.  "  Briefs  d'entriefur  diJeiJUif  Breve  de  ingreiTu  fuper  diflfeifinam,'' 

'  *•  *  '      Of  this  writ  fomewhat  iliall  be  faid  in  the  next  fedlion.  ' 

(x)  [SctKoic  1 530  («)  [See  Note  154.] 
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/)  I  SCENTS  en  taile  que  tol- 
iejtt  entriet^font,  Jkotne  hjme 
efi  diffeifiej  et  te  mfjeifor  dona  mefme 
la  ^rre  a  un  outer  en  le  taikf  et  le 
tenant  en  le  taile  ad  ijue  et  inoruji 
de  tiel  efiatefeijie,ct  l^ij'ue  enter;  en 
ce/l  crije  I'ejiter  le  di(f^ijee  eft  tolle^  et 
il  ejt  mis  de  Juer  envers  I'ijjue  de  le 
tenant  en  taile  un  brief  e  d  eatre  lur 
diii'eiiiu  f. 


T\ISCENTSintaylewhichtikc 
^^  away  entries  are,  as  if  a  man  bee 
difleHed,  and  the  diifetfor  giveth  the ' 
fame  land  to  another  in  taite,  and  the 
tenant  iu  taile  hath  ilTue  and  dieth  pf 
fuch  eftate  fei  (ed,  and  the  iffue  enter ; 
in  this  cafe  the  eatrie  ot  the  diiieilee 
is  taken  away,  and  he  is  put  to  iue^ 
againft  the  iifue  of  the  teiiant  in  tax\^ 
^  writ  of  Entriejar  dijjeijin. 


«c 


TLfO RUST  de  tiel  ^atefeifier 
'^  .If  a  dilleifor  make  a  git(  in  tayle,  and  the  donee  difcontj- 
r^  ^R  m  ^^^^^  ^'^  ^®^>  ^"^  dilfeil'e  the  difcontiijuee,  and  dieth  le.led, 
*■  "^  ■  *J  this  dilcent  01*11  not  take  away  the  entrie  of  the  dilfijilee, 
for  the  difcent  of  the  fee  fimple  is  vanifhed  and  gone  by  the  remit- 
ter ;  and  albeit  the  iffue  be  in  by  force  oi  the  elUte  taile,  yet  the 
donee  died  not  feifed  of  that  eilate,  and  of  necef&cie  there  mud  be  a 
dying  feifed,  as  hath  beene  faid,  which  is  a  point  worthy  of  obferva- 
tion,  and  implyetb  many  things. 

"  En  cefi  cafe  V entrie  Ic  dijfdfce  eft  tolle." 

If  a  diffeifor  make  a  gift  .in  taile,  aiid  the  donee  hath  iffue  and 
dieth  feifed,  now  is  the  eutrie  of  the  difl'eifee  taken  away ;  but  if  the 
iifue  die  without  iffue,  fo  as  ihe  eftcife  taile  which  dlicended  is  fpen^, 
the  entrie  of  the  diffeifee  is  revived,  and  h^  niay  enter  upon  him  in 
the  revcrfion  or  remainder, 

So  if  there  be  grandfather,  father  and  fon,  and  the  fon  dlffeifeth 
one,  and  infeoifeth  the  grandfather  who  died  feifed,  and  the  land 
difcendeth  to  the  fathpr,  now  is  the  entrie  of  the  diffeifee  taken 
Jjway  ;  but  if  the  father  dieth  feifed,  and  the  landTdefcendeth  to  the 
fonne,  now  is  the  entrie  oi  the  difleifee  revived,  and  be  may  enter 
upon  the  fon,  who  (hall  take  no  advantage  of  the  difcept,  becaufe 
he  did  the  wrong  unto  the  diffeifee.  But  in  the  cafe  abovefaid  fome 
have  faid,  that  where  after  fuch  dilcent  to  the  father,  he  made  a  leaf  e 
to  the  fon  for  terme  of  another  n^an's  life,  upon  whom  th*  diffe:fe« 
entred,  that  the  fon  brought  an  alhfe  and  recovered;  and  the  reafQn 
that  hath  beene  j'eelded  is,  for  that  tbe  (on  had  not  the  fee  fimple 
which  he  gained  by  diffeilin,  but  is  i  purch  tljer  of  tha  free-hojd  only 
from  th«  father,  and  the  difcent  reraaine  not  purged.  Coutrarie  it 
were;  as  it  is  there  faid,  if  the  fon  were  heue  to  the  difcent.  But  the 
booke  cited  there  in  Fltzkerb,  fit.  tiiie  placit.  6,  doth  not  wirrant 
thit  cafe, /and  I  hold  the  law  to  be  contrane,  tiz.  that  tbejiiffeifee 
iti  that  Crife  (h^U  enter  upon  the  diffeifor,  afwell  as  if  the  father  had 
conveyed  the  whole  fee  fmiple  to  the  fon,  for  in  that  cafe  alfo  the 
difcent  to  the  father  is  not  pui  ^ed.     Jlf  a  diffeifor  make  a  leaie  to  an 

infant 
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infant  for  life,  and  he  is  diflTeifed,  and  a  difcent  caft,  the  infant  en- 
^Seft.  40e.  ters,  the  entrie  of  the  dificifee  ifi  lawfull  upon  him.     More  Ihall  be 

F.  N.B.192.  d.)  fd\<\  of  the  like  matter  in  thia  chapter  hereafter  in  his  proper  place, 

S^^'  393-  395. 

*^  Bri^fe  d'entrir  fUr  diJHfin*  Bfeire  de  iugrelTii  foper  diiTfeifi- 
nam."  This  writ  lieth  ou\j  upon  a  diflfeifin  nude  to  the  deiniirwi- 
ant  or  to  fonte  of  his  anceftors,  and  ci  this  writ  there  be  foure  kindeft. 
The  firft  is  a  writ  lh:it  licth  for  the  diffcifee  againft  the  difleifor  upoo 
a  difleifm  done  by  himfelfe,  and  this  is  called  a  writ  of  entrie  in  the 
nature  of  an  aflTife.  The  fecond  is  a  writ  of  entrie  fur  dijfeijin  en  le 
pert  whereof  Lit Hctoji  heie  fpeaketh,  for  the  heire  by  difcent  is  in  the 
per  by  his  tinceftor  :  fo  it  is  if  the  diHTeifor  mike  a  feoffment  in  fee, 
a  gift  in  taile,  or  a  leafe  for  life,  for  they  » re  in  the  per  by  the  dilfei- 
for.  (*)  The  third  is  a  writ  of  entrie/wr  fit/Jnfin  en  le  per  Sf  cni ;  as 
where  A.  being  the  feoffee  of  2>.  the  difleifor  raaketh  a  feoffment 
over  to  B,  there  the  dllTeifee  fhall  have  a  writ  of  entrie /wr  difi^n  of 
lands,  &c.  in  which  B.  had  no  entrie  but  by  A.  to  whom  D.  demifed 
the  f^me,  who  unjuftly  and  without  iiKlji,fcment  dirteifed  the  deiiiand- 
anU  Thefe  are  culkrl  gradm,  degrees,  which  are  to  be  obferved, 
or  elfe  the  writ  is  abatable  ;  {or.Jicut  naiura  nonfaeitfaltumj  ita  nee 
lex. 

The  fourth  is  a  writ  of  entrie  fur  dlffeidn  in  le  pq/i,  which  lietb 
when  after  a  diffeinn  the  land  is  removed  from  hand  to  hand  beyood 
the  de^rees ;  and  it  is  called  in  Ic  poji^  hecaufe  the  words  of  the  writ 
be,  pojl  diffnfinam  quam  D.  injujle,  SfC,  fecit ^  Src,     The  formes  of 
thefe  writs  you  fhull  read  in  the  JReei&vr  and  l'\  2V.  B.  and  therefore 
It  were  needleffe  to  recite  them  here.     So  then  a  degree  is  of  two 
forts  ;  either  by  aft  in  law,  viheitof  Lit fleton  here  putteth  an  exam- 
ple of  a  difcent,  or  by  acl  of  the  partie,  by  lawfall  conveyance,  as  is 
aforefaid.    But  it  is  to  be  imderllood,  that  at  the  common  law,  if  the 
lands  were  conveyed  out  of  the  decrees,  the  demandant  wa*.  drivea 
to  his  writ  of  rij!;ht,   in  refpcifl  of  fuch  long  poffeffion  in  fo  many 
men's  hands,  whic-li  the  law  doth  ever  refpecl  and  favour.     And 
therefore  by  the  (lauite  [a]  of  Marltbridi^e,  the  writ  of  entrie  in  le 
pojl  is  friven  :   Proiifum  vft  efimn  qnodfi  alienationcs  itl(C  ^^  fo^o    a  1 
quihits  hrccc  de  ingrffjii  dari  confuexit^  per  tot  gradus  Jiant^  I   Oj'     -J 
per  quot  hrevc  illud  in  forniii  prins  vfilata  fieri  noHpoflit  habcant  con- 
qverentes  breve  adrea/perandamftH/inam/mmfme  mentione  gjcaduys^i, 
ad  cuJufi'U7iqtte  manus  per  hujufmodi  alienationcs  res  ilia  dcvenerit^ 
per  breve  originate,  <^  per  commune  cotififium  dotnini  regis  inde  provi- 
dendum,  Spc.  (i) 

Now  it  is  neceffaric  to  be  knowne,  what  doth  make  a  degree. 
Firlt,  no  eftate  gained  by  wrong  doth  make  a  degree,  and  therefore 
neither  abatement,  intrufion,  or  diffeifm  upon  diffeifm,  doth  make  a 
degree.  Neither  doth  everie  change  by  lawfuU  title  worke  a  degree, 
as  if  a  bifhop  or  an  abbot,  or  the  like,  difleife  one  and  die,  where  his 
fucceff(»r  is  in  by  lawfull  title  ;  for  though  the  parfon  be  altered,  yet 
the  right  remaiiies  where  it  was,  X'iz.  in  the  church,  and  both  of  them 
feifed  in  the  fame  right,  viz.  in  the  right  of  the  church,  and  there- 
fore in  that  verie  cafe  Bradon  [b]  demands  the  queftion,  AnfadiftU 
gradum  de  ablnte  in  abbatemjicut  de  hcerede  in  kxsredem  9  Et  videtur 
quod  noH  magis,  quim  in  computatione  defcenfus,  quia  etfi  alternatur 

perfona. 


14  H.  4.  40, 
(6  Co.  9.  b.) 


[a]  Marlcbr. 
Si  E.  3.  70. 


Bra^n  obi 
fnnra.    Britton 
11  bi  fuprn. 
Fiota  ubi  fupra. 

4  E.  2.  brev. 
790.  21  H.  6.  8. 

(1?  Inft.  1.05. 
St.u.  Marl.:)0. 
Poll.  Sec.  41S.) 
[6]  Braa«m 
111).  4.  fill.  321. 

5  K.  S.  83. 
5  K.  2.  ejitrie66. 
II  11.4.83. 


(i)  [See  Note  X 55.] 
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par/bna^  nan  propter  hoc  altematur  digniiaSf/edfemper  manet.    And 
hereividi  agreeth  [cj  Fleta.  [c]  Ficta,  lib.  5. 

Alio  an  eftate  made  to  the  king  doth  make  no  degree,  and  there-  <-«p-S4.  3H.  J. 
fcre  if  a  difleifor  by  deed  inrolled  convey  the  liwid  to  the  kin^,  ^nd  Va^V'y 
the  king  by  his  charter  grahteth  it  over,  the  difleifee  cannot  h Ae  a  y,  5^*  y.  {gi  y^^ 
writ  of  entrie  in  k  per  4-  cm^  but  in  le  poji,  for  the  king's  charter  is  (Poll.  ."iis.  a.) 
£0  lii&h  a  matter  of  record  as  it  maketh  no  degree.  d  K.  2.  entrie  OO- 

Aug  an  eftate  of  a  tenant  by  the  curteiie,  or  of  the  lord  by  efcheat,  ''  ^-  ^'  ^^^• 
of  of  an  execution  of  an  ufe,  by  the  ilatute  of  ay  //.  8.  or  by 
judgement,  or  recovecie,  or  of  any  others  that  come  in  in  the  Pdfi^ 
worke  no  degree,  [d]     But  a  tenancie  in  dower  by  affignenient  of  [j]  S6  H.  6. 
the  heire  doth  worke  a  degree,  becaufe  fhe  is  in  by  her  hufband  ;  dower  30. 
hut  4iiT]gnement  of  dower  by  a  difletfor  worketh  no  degree^  but  is  in 
the  Pa^,  e&  hereafter  (hall  be  faid  in  his  proper  place. 

When  the  degrees  are  paft,  fo  as  a  writ  of  entrie  in  the  PoJi  doth  44  E.  3. 4,  S. 
lye,  yet  by  event  It  may  be  brought '  within  the  degrees  a^ine ;  as  -^^-^  E-  ^-  '-^5. 
if  the  difleifor  infeoffe  A,  who  ipfeoftcs  B.  who  infeotfes  C.  or  if  the  |^*  ^  ^ 
fhneifor  die  feiied,  and  the  land  difcend  to  A,  and  from  him  to  C.  now 
are  the  degrees  paft ;  and  yet  if  C.  infeoffe  A.  or  B.  now  it  is  brought 
within  the  degrees  againe. 

If  tlie  diileifor  make  a  leai^  fof  life,  the  remainder  in  fee,  tenant  50  £.  3.  f7. 
for   life  dieth,  he  in  the  remainder  is  in  the  Ptr^  becaufe  he  now 
claimeth  immediately  from  the  dideifor,  and  both  thefe  eftates  make 
hut  one  degree.  (2) 

Note,  there  bee  divers  other  writs  of  entrie  befides  this  writ  of  (F.N.B.l92.a.) 
cntrieyifr  diffeifin,  whereof  Littleton  here  fpeakes  ;  as  a  writ  of  entrie 
adterminwn  qui  pratcriit,  in  cafu  provifo,  in  confimili  cafu,  ad  commu- 
ncm  legem,  Jiue  aj'en/u  capituli,  dnmfuit  infra  cetatenty  dum  non  fuit 
compos  mentis^  cvi  in  vita^fiir  cut  in  xitd,  intnifion,  ceffaxit^  and  the 
like ;  and  that  which  hath  beene  faid  of  one,  may  be  appiy«d  to  aU.  (8  Rep.  D6.) 


Sed.  387. 


A,ND  ndte,  that  in  fuch  difcents 
"^  Avhich  lake  awav  entries,  it  be- 


Tp  T  mata,  yue  ^n  tieh  difcents  que 
ialient  entriesyil  cinnent  que  home 
tnoruft  jeifie  en  fon  demejhe  come  de  ho  veth  that  a  man  die  feifed  in  his  de- 
Zee,  ouen  fon  aemefne  come  de  fee  nierneasoffee,orinhisdemefnea3of 
hnie.  Carwiinomntfeiftepurterme  feetaile.  For  a  dying  feifed  for  terme 
<fe  viey  Jte  pur  terme  d'auter  tie^  ne  of  life,  or  for  terme  of  another  man's 
nnquez  ttUlent  entrt*.  •  life,  doth  never  take  away  an  entry. 

T  F  a  difleifor  make  a  leafc  to  a  man  a^nd  to  his  heires  during  the  j^jg^  3  j^j  2, 

life  <rf  /.  5.  and  the  leflee  dieth,  living  J.  S,  this  (hall  not  take  255.  7H.4. 46. 

&way  the  entrie  of  the  diileifce,  becaufe  he  that  died  feifed  Lad  but  8  H.  4. 15. 

a  freehoW  only,  and  heires  in  that  cafe  were  added  to  prevent  the  ^'^  Jj-  •'•  ^^^• 

occupant,  for  the  heire  in  that  cafe  ihall  not  have  his  age,  i^s  it  was  /^  j^  *   \^'  u\ 

adjudged  in  [</]  Lamb's  cafe  (3).  |-^1  p^J.^,.   * 

16  Eliz.  in  cumniiiRi  baoca.     (Ant.  41.  b.)     3  E.  3.  tit.  Enlr.  Cpag.  58.    F.  N.  B.  145.  ni. 
9  H.  7.  jed.  a. 

But 
*  Qfr*  added  in  L.  and  M.  and  Rob. 
(1)  [See  Note  i5(.]  >  (3)  See  Note  4,  page  S4t.  a. 

Us 
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9  H.  r.  «5. 

(Hub.  323.) 

(Poft.  $76.  a.) 
(Plo.  6^.  1.) 


But  if  hee  in  the  reverfion  diflcife  his  tenant  for  life,  and  dieth 
feifed,  this  difcent  fliall   take  awuy  the  entrie  of  the  tenant  for 

Sp  it  is  if  there  be  tenant  for  life,  the  remainder  in  taile,  the  re-^ 
maindcr  in  fee,  and  tenant  in  taile  diifeifeth  tlie  tenant  for  life  and 
dietb  feife4  this  (hall  take  away  the  entrie  of  the  tenant  for  life. 

But  if  the  king  s  tenant  for  life  be  difleifed,  and  the  dilieifor  die 
feifed,  this  difcent  fhall  not  take  away  the  entrie  of  the  leffee  for  life, 
becaufe  the  difleifor  had  but  a  bare  eftate  of  freehold  during  the  life 
of  the  lefl'ee,  and  Uttlcton  faith,  that  a  difcent  of  an  eftate  for  terme 
of  another  man's  life  (hall  not  take  away  an  entrie  (5). 


I  - 


"  En /on  demrfnt  come  defee,"    If  an  infant  hee  diireifi^d,  and  the 
Temps  K.  1.        dilfeifor  die  feifed,  and  after  the  infant  commeth  to  foil  age,  r^i^p.    uy 
?r!i*!^*  It?**'  «ind  the  hcireof  the  diffeifordie  betbre  he  entreth,  albeit  he  L^jy*  0*J 

died  not  feifed  of  an  adudll  feifm  (1),  but  of  a  feifui  in  law,  yet  that 
dying  feifed  ihall  take  away  the  entrie  of  the  difleifee.  (*}  And  yet 
in  pleading  the  fecond  beire  (hall  (as  hath  beene  faid)  make  hinifelfe 
heire  to  the  diffeifor,  and  that  land  (hall  not  be  recovered  in  value  for 
the  warrantie  made  of  other  lands  by  the  firil  heire  ;  but  though  the 
firft  heire  had  but  a  feifm  in  law,  yet  he  is  within  the  words  of  ~ 
Hcion^  for  he  was  feifed  and  died  feifed  in  his  demefne  as  of  fes. 


14  Elis.  508 
40  £.  3.  9.  b. 

(•)24E.3.47. 
(8  Rep.  99.) 


Sea.   ^8. 


TTEMj  un  difcent  de  reverfion,  ou 
de  remainder,  neunqueslMnteU' 
trie*.  IffiHl  queen  tiels  cajh  que 
tolleiU  entries  per  force  de  difvents^  ii 
covient  que  ccluy  que  morujlfeijie  ad 
fee  etfranktenenient  al  temps  defon 
mora  fit  f,  oufee  taile  et  franktene^ 
ffient  at  temps  defon  morant^  ou  au^ 
termait  tiel  difcent  ne  tolle  entre. 


A  LSO,  a  difcent  of  a  reverfion, 
or  of  a  remainder,  doth  not  take 
avvav  an  entrie.  So  as  in  thofe  cafes 
u  hich  take  away  entries  by  force  of 
difcents,  it  behoveth  that  hee  dietli 
feifed  of  fee  and  freehold  at  the  time 
of  his  deceafe,  or  of  fee  taile  and 
freehold  at  the  time  of  his  death,  or 
othcrwife  fuch  difcent  doth  not  take 
away  an  entrie. 


Vide  Sea  SOS. 


AND  therefore  if  a  difleifor  make  a  leafe  for  yeares,  and  iit 

feifed  of  the  reveifion,  this  difcent  (hall  take  away  the  entrie  of 

the  di(feifee,  becaufe  hee  died  feifed  of  the  fee  and  frank  tenement. 

Like  law  it  is  if  the  land  be  extended  upon  a  (latute,  judgement,  ur 

recognizance,  and  fo  it  is  in  cafe  of  a  remainder. 

But  if  he  had  made  a  leafe  for  life,  and  die  feifed  of  the  rever* 
Aon,  this  difcent  (hall  not  take  away  the  entrie  of  the  diileifee,  for 
that  though  he  had  the  fee,  yet  he  had  not  the  frank  tenement.  (3) 

So  it  is  of  a  tenant  in  taile  mutatis  mutandis ;  and  note,  the  law 
doth  ever  give  g^cat  re(|>e^  to  the  e(fakte  of  freehold,  though  it  be 
but  for  terme  of  life. 

If 


•  &c.  added  in  L.  M.  and  Roh. 

f  ouftf  taili  et  jrankun€ment  al  tmps  iifsu  nmant,  not  in  L.  and  M.  nor  Roh. 


(4)  [See  Note  157.] 

(5)  [Sec  Note  1 5«.} 


(l)  [See  Note  159.] 
(z)  [See  Note  160.] 
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If  a  difleifor  mak6  a  leafe  for  terme  of  his  ol^n  life,  and  dieth, 
ibis  difceat  (hall  not  take  away  the  entrie  ol  the  dilTeilee  fior 
though  the  fee  and  franktenement  difcend  to  the  heire  of  the  dif- 
feifor,  yet  the  difieilor  died  not  leiled  ol  the  Ice  and  franktenement: 
and  Littleton  faith,  that  unlelVe  he  h  ith  the  fee  and  irankleiiement 
at  the  time  of  his  deceafe,  luch  delcent  (hall  not  take  away  the 
•nine  (3), 


Se6l.  389. 


TTEM,  come  eft  dit  de  difcenls  que 

dtfiendont  at  ifjue  de  ceuoC  que  mo- 

roriijdfieSf  &c,  mejme  (a  ley  ejt  tou  Us 

fiont  aJcuH  i/Juey  mes  ies  tenementi  di^ 

fcendotUalJrerejfoer^  uiicley  oa  outer 

c&fiii  de  ceiity  que  morujt  j'eijxe ;{:. 


A  LSO,  as  it  is  faid  of  difcente 
"^  which  dffcend  to  the  iffue  of 
them  which  die  ieifed,  &c.  the  fame 
law  is  where  they  have  no  iffue,  biit 
the  lands  difcend  10  the  brother, 
liitei'y  uncle,  or  other  couiin  of  hiia 
which  dieth  feiled. 


]D  Y  this  it  appeareth,  that  a  difcent,  in  the  collateral  line  doth 
take  away  an  entrie,  -as  well  as  in  tLe  liueall. 

Moroni  feifiesy  Sfc!*    Hers  (^-c.)  implieth  fes  funpley  or  fee 


taiJe* 


[240.  a.] 


Sea.  390. 


TTEMf  fi  fait  fei^nior  et  tenant,     A  LSO,  if  there  bee  lord  and  tc- 
X   ^*  /^  *^..,.«*  /:.,•#  w,ij-;/j-    -*  /^  w./-     JrV.  nant,and  the  tenant  be  dilleifed. 


et  le  tefMUtJoit  dijjeifiey  et  U  dij' 
hfor  aliena  a  un  outer  en  fee,  et  Co-' 
lienee  deviejhns  Imre,  et  le  Jeignior 
enter  come  en  fon  efchent :  en  ceft  cafe 
k  diifeifee  poll  enter  fur  le  feignior^ 
pur  ceo  que  lefeignior  ne  vient  a  la 
terre  per  difcent,  mes  per  vojf  d'ef 
cheat. 


and  the  diffeifor  alien  to  another  in 
fee,  and  the  ahenee  die  without  iffue, 
and  the  lord  enter  as  in  his  efcbeat: 
in  this  cafe  the  diffeifee  may  enter 
upon  the  lord,  becaufe  tlie  lord 
commeth  not  to  the  land  by  dilcent, 
but  by  way  of  efcbeat  (1). 


"   t  E  dijeifee  pott  enter  far  le  Jeignior ^  S^c.*'    For  albeit  the  (F.N.B.l44.fc) 

alienee  of  the  diffeifor  die  feifed,  and  the  lord  by  efcheat 
commeth  to  the  land  by  act  in  law,  yet  becaufe  the  l.tnd  difcendeth 
not  to  him,  the  entne  of  the  dilTeilee  in  refped  of  the  etc  heat  Ihall 
not  be  taken  away.  For  a  dying  feifed,  and  a  difcent,  and  not  a 
dying  feifed  and  an  efcheat,  doth  take  away  the  entrie :  for  (as 
hath  beene  faid)  (he  difcent  is  the  worthier  title.  But  in  that  caie, 
if  the  lord  by  efcheat  die  feifed,  and  the  ^d  difcend  to  his  he  ire, 

that 


}  fifr.  added  L.  and  M.  and  Rob. 
(3}  [See  Note  i6t.]  (1)  [See  Note  16s.] 
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S7  H.  6.  1. 
9  H.  7.  24.  h, 
(Poll.  364.  b.) 
(Amu  238.  h.) 


that  difcent  fliall  take  away  the  entri«  of  the  dKTeifee.  So  it  is  if  the 
difieilor  die  feifed,  and  the  heire  of  the  difleifor  dicth  without  heire, 
the  dilFcifee  cannot  enter  upon  the  lord  by  efcheat.  So  as  there  is 
a  divcrfitie  as  touching  the  dil'cent,  when  after  a  difcent  caft,  the 
iffue  in  tailc  dieth  without  ifluc,  and  when  after  a  difcent  caft,  the 
heire  in  fee  firnple  dieth  without  heire  :  for  he  in  the  reverfion,  or 
renaainder,  upon  a  Ihite  tiiile  claimeth  in 'above  the  ftate  taile,  but 
the  lord  by  efcheat  claimeth  in  under  the  heire  in  fee  fimple. 


Sea.  391. 


TTEMy  fi  homefeifie  de  certaine 
•*  terre  en  fee  y  ou  en  fee  taile,  fur 
coruliliuti  de  render  certaine  rent,  ou 
fur  auter  condiliony  content  que  tiel 
tenant  fcijie  en  fee,  ou  en  fee  tai/e, 
moruft  feifiey  vnroreji  le  condition  foit 
enfreint  en  lour  viesy  on  apres  tour 
decenfe,  ceo  ne  toUera  pas  I  ^entrie  del 
feojfory  ou  del  donor,  ou  de  lour  heires, 
pur  ceo  que  Ic  tenancie  eji  charge  ore 
le  condiliony  et  I'ejiate  del  tenant  eji 
conditionally  en  queconque  mains  que 
le  tenancie  vienty  ^c. 


ALSO,  if  a  man  be  feifed /rf  crer- 
^^  tain  land  in  fee,  or  in  fee  taile, 
upon  condition  to  render  certain  rent, 
or  upon  other  condition,  albeit  ftich 
tenant  feilfed  in  fee,  or  in  fee  taile, 
dieth  feifed,  yet  if  the  condition  bee 
broken  in  their  lives,  or  after  their 
deceafe,  this  iball  not  take  «way  the 
enirie  of  the  feoffor  or  donor,  or  of 
their  heires,  for  tti&t  the  tetiancie  is 
charged  with  the  condition,  and  the 
iiate  of  the  tenant  is  conditionally  in 
w  hole  hands  foever  that  the  tenancie 
commeth,  See. 


ss  Aff.  11.  S4. 
1 1  H.  6.  37. 


SS  Aff.  11.  «4, 
(Ant.  'iOa.) 

Brouk  tit.  Alort- 
narue  6. 
47K.  3.  11. 
21  E.  3.  17. 

40  Air.  13, 


TJ  PON  thefe  two  fe^lions  is  to  bee  obferved  a  diyerfitie  betweene 
a  rig!it,  for  the  which  the  law  giveth  a  remedie  by  adion,  and 
a  title,  for  the  wliich  the  law  giveth  no  remedie  by  a^Vion,  but  by 
enirie  only  (2).  For  example,  the  feofiee  upon  condition  ui  this 
cafe  hath  a  right  to  the  land,  and  therefore  his  entric  may  be  taken 
away,  because  hei  may  recover  his  right  by  adion ;  but  the  lieofer 
or  donor  that  hath  but  a  condition,  his  title  of  entrie  cannot  be 
taken  away  by  any  difcent,  bccaufe  he  hath  no  remedie  by  action 
to  recover  the  Umd,  and  therefore  if  a  difcent  fliould  take  away  his 
entrie,  it  (hould  barre  him  for  ever.  And  the  law  i&  all  one  whe- 
ther the  difcent  were  before  the  condition  broken,  or  after. 

Alfo  hee  that  liath  a  title  to  enter  upon  a  mortmaine  rcy.f.    v  t 
ftiall  not  he  barred  by  a  difcent,  becaufe  then  helhould  bee  L-^40.  D.J 
without  all  remedie.  And  fo  it  is  in  cafe  where  a  woman  hath  a  title 
to  enter  caufd  inutnTnonii  prcelucuti,  no  defcent  fhall  take  away  her 
entrie,  becaufe  ilie  hath  but  a  title,  and  no  remedie  by  adion  (1), 


<2}  [See  Note  163.3 


(x)  [See  Notp  16^.] 


Sea. 


.  3. 
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/  Sea.  392,  393. 


Se^;.  392. 


YTR  l^yfi  tiel  tenant  fur  cotidition 
Joii  Sjjeilie,  et  le  diffeijbr  devie 
entj'eifiey  et  ta  terre  defcendijl  al  heire 
le  cttffeifor,  ore  le  entrie  le  tenant  fur 
jcojiditiouj  quefuiji  dijjiifie^  eft  toll. 
Hes  UTicore  fi  le  condition  fait  en 
frehit^^  donqtie  poit  le  feo£i}r'  on  le 
donor  qiieiierent  ejiatejur  condition^ 
ou  lour  heirs,  enter,  caufE  qu&  fuprd. 


ALSO,  if  fuch  tenant  upon  con- 
-^  dWon  be  diHeiied,  and  the  dit 
feifor  die  therof  feifed,  and  the  land 
difcend  to  the  heire  of  the  diffeifor, 
now  the  entrie  of  the  tenant  upoa 
condition,  who  was  difleifed,  is  taken 
awav.  Yet  if  the  condition  be  bro- 
ken,  the  feoffor  or  the  donor  which 
made  the  eftate  upon  condition,  or 
their  lieires,  may  enter,  caufd  qua 
Jujnd,. 


T  F   a  man  be  feifed  of  lands  in  fee,  and  by  his  lafl  will  m  writing 

.    devileth  the  fame  to  another  in  fee,  and  dieth,  after  whofe  de- 

ceaXe  the  freehold  in  law  is  call  upon  the  devifce,  and  the  heire, 

before  any  entrie  inade  by  the  devifee,  entreth*,  and  dieth  feifed, 

this  difccnt  ihall  not  take  away  the  entrie  of  the  devlke ;  for  if 

the  difcent,  which  is  an  ad  in  law,  fliould  take  away  his  entrie, 

the  law  iliould  uarre  him  of  his  right,  and  leave  iiini  utterly  without 

remedie  (2).    And  fo  it  is  of  him  that  entreth  for  confent  to  a  ra* 

viftmient ;  and  fo  it  was  refolved  in  the  cafe  of  Martin  Trotte  of 

London  [n]  Pafche  32  El.  in  Com.  Banco ;  and  accordingly  was 

the  opinioa  of  the  court  of  common  pleas,  [o]  Pafckt:  1  Jac.  Reg. 

To  this  may  be  added  as  a  like  cai'e,  the  king's  patentee  before  he 

enter,  &c!     Another  reafan  wherefore  a  difcent  ihall  not  take  away 

the  entrie  of  him  that  hath  a  title  to  enter  hy  force  of  a  condition, 

&c.  is,  for  that  the  condition  remaines  in  the  fame  eflence  that  it 

Wds  in  at  tbe  time  of  the  creation  of  it,  and  cannot  be  divelUd  or 

put  out  of  pofTellion,  as  lands  and  tenements  may  (3). 


[n]  Pafch. 

3ft  FA'u.  in  Com* 

« 

7  R.  2. 
Scir.  Fhc.  3, 
41  E.  o.  14.- 
per  Kiuchde/l» 
[nj  Palck*.  1  Jac 
Kt-y;i3  ill  Cuiti* 
oiuoi  Banco. 


Seft.  393. 


TTE  My  ft  un  diffeifor  devie  Jeijie, 
S^c.  et  fon  heire  enter y  i^c.  lequel 
endfnca  la  feme  le  diffeifor  de  la  tierce 
part  de  les  tmemenis,  S^c.  en  ceji  ca$ 
quant  a  cefi  tiercapart  que  ejl  ajfigne 
a  la  feme  en  dowei-y  maintenanc  apres 
ceo  que  la  feme  enter,  et  ad  iepojjef 
fion  de  mtfme  la  tierce  party  le  diffei- 
feepoit  loyalment  enter  Jur  la  pi^ffef 
fian  Ufeu^  en  mefme  la  tierce  part. 

Et 

*  &c.  added  in  L. 
.(»)X^«  Note  165.] 


A  LS  O,  if  a  dilTeifor  die  feifed,&c. 
"^^  and  his  heire  enter,  &,c.  who  en- 
do  weth  the  wife  of  the  diti'eilbr  of  the 
third  part  of  the  land,  &.c.  in  this  cafe 
as  to  this  part  which  is  affigned  to 
the  wife  in  dower,  prefentiy  aner  ihe 
wife  entreth,  and  hatii  the  poli'ethon 
of  the  fame  third  part,  the  dilicifee 
may  lawfully  enter  upon  the  puiief- 
liou  of  the  wife  into  the  lame  third 

part. 

and  M.  but  not  in  Rob. 

(3)  [See  Note  i6^J 

H  + 


Lib.  6.'    Cap.  6.  Of  Difcents. 

Et  la  cattle  eft,  pur  ceo  que  quant  la 

feme  adjm  dower^  el  J  err  a  adjudge 

eins  fmrnediate  perfon  baiotiy  et  ne^ 

fwy  per  I'heire;  et  ijjmt  quant  a  le 

franktemment    de  pntj'me  iu   tierce 

partf  le  difcent  eft  deflate  *.  Et  ijjint 

poles  velr^  que  dcvunt  le  endozcment 

le  diffeijee  ne  poit  enter  en  afnn  part^ 

&r.  et  apres  le  dowmcnt  it  puit  enter 

i" fur  la  feme,  6iC,  mes  nncore  il  ne 

jfoit  enter  fur  lesanters  deux  parts  que 

I'heire  le  dijj^'ifor  ad  per  le  difcent  %. 


Scft.  393- 


part.  And  the  reafon  is,  for  that 
when  the  wife  hath  her  dower,  fhe 
(hail  be  adjudged  in  immediately  by 
her  hulhand,  &;  not  by  the  heire  (i ) ; 
and  fo  as  to  the  treehold  of  the  fame 
third  party  the  difcent  is  defeated. 
And  fo  you  may  fee,  that  before  the 
endowment  the  difleifee  could  not 
enter  into  any  part,  &c.  and  after  the 
endowment  he  may  outer  upon  the 
wifej  &c.  but  yet  liee  cannot  enter 
upon  the  other  two  paru  which  the 
heire  of  the  diilcifur  hath  by  ttie 
difcent  (2). 


**    7)£  VIE  feifiej  4*c."  VIZ.  in  lee  limple  or  in  fee  taylc. 
*'  Etfon  heire  enter y  Sfc/*    So  as  ke  h.ith  an  aduall  fl^  funple. 

H^  Dela  3.  partde  Us  tenements^  SfC**  id  eft,  in  fevendtie. 

By  this  fedion  it  appeal  cth,  that  an  entne  being  taken  away  by 
the  difcent,  is  revived  by  the  endowment,  albeit  the  tenant  in 
dower  (hall  have  it  but  lor  her  Ufe.  And  the  caule  is,  for  that 
ahhou^h  the  heire  enlrcd,  yet  when  the  wife  is  endowed  Ihe  r^^,  «  t 
fiiKli  not  be  in  by  the  heire,  [a]  but  immediately  by  her  huf- 1  ^  *  J 
b«ind  being  the  d.iVcifor,  who  is  in  for  her  lite  by  a  title  pummount 
the  dying  leiled  and  difrent,  ami  tlierefore  in  Judgement  of  l;iw>  tlie 
difcent  i\s  to  the  irechold,  and  the  podenicn  which  the  beiie  had  is 
taken  uw:iy  by  the  ei'dowm^nt ;  foi  that  the  law  adjudgethnomeane 
(cifin  be'tweene  the  huflmnd  and  the  wife. 

4.SE43.  3i»i    45E.  3.  9.b.     llll.  4ill.    7  H.  5.  3.     iO  E.  3.  27,  28. 
h{j  II.  6.     Duwer  30. 

31  fe.  1.  If  there  bee  lord,  mefne  and  tenant,  the  mefne  doth  grant  to  the 

?i^K*R^iv^    t^"^*^"^  ^^  Hcquile  him  againft  the  lord  and  his  ht^ires,  the  lord  dies, 
^  '    *    '      '^    his  wife  hath  the  feianioric  afli^ned  to  her  foi  her  dower,  and  d if- 

traines  the  tenant ;  aiuoit  the  p,runt  was  to  acquite  him  againll  the 
lord  and  his  heires  only,  yet  becaufe  ihee  continued  the  eftate  of  her  * 
huAand,  and  the  reverfion  remained  in  the  heire,  this  grant  of  ac- 
quit tU  did  extend  to  tiie  wife,  which  is  a  notable  cafe. 

If  aiter  the  dying  feiied  of  the  diffeifor,  the  difi'eifee  abate,  aguinfl 
whom  the  wit'e  of  the  difl^ifor  recover  by  confcflion  in  a  writ  of 
dower,  in  that  cafe,  tljoiigh  the  difcent  bee  avoided  as  Littleton  here 
faith,  yet  the  diileifce  fliall  not  enter  upon  the  tenant  in  dower,  be- 


Tfl]  8  E.  r 

tnt.-if  75. 
jy  R  2. 
Duwer  I7i. 
5  r.  'i. 
Knt.  »^  66. 
2-i  i.  .1.3.'. 
3^  Air  P 


4X 


'^6. 


^7  Hep.  9.  «.) 


caufe  the  recoverie  wis  againll  himfelt'e  ;  but  if  he  had  afiigiied 
dower  to  her  in  pais^  fome  fay  he  Ihould  enter  upon  her  (3), 

A  man  makes  a  gift  in  tailc  referving  twentie  fliillings  rent,  and 
dJes,  the  donee  takes  wife,  and  dieth  without  iffue,  the  heire  of  the 
donor  cntreth  and  rndoweth  the  wife,  {hee  is  fo  in  of  the  eftat^  of 
her  hufband,  that  albeit  the  efthte  taile  be  ipent,  and  the  rent  re- 
fej  ved  thereupon  determined,  yet  after  (he  be  endowed,  fhe  (hall  be 

attendant 


•  &c  a'^dt^  irt  L.  9T\A  M.  and  Roh. 
'\fur  lafeme^  not  in  L.  and  M.  nor  Rob, 

(1)  rSec  Note  167.] 
\z)  [See  Note  168.] 


\  &c»  added  in  ht  and  M.  and  Rob* 
(3)  [See  Note  166^] 


Lib.  3. 


Of  Difcents. 


Sea.  504, 


attendant  to  the  heite  in  refpe^t  of  the  faid  rent.  And  fo  it  is  of  lord 
and  tenant^  the  wife  that  i»  endowed  (hall  be  attendant  for  the  due 
fervices ;  but  if  any  fervices  be  encroached,  albeit  that  encroach- 
ment fhaQ  binde  the  heire,  yet  the  wife  (hall  be  coutributorie  but  fa|f 
the  fervices  of  right  due  (4}. 

"  IJintpoies  vei/r,  que  devant  le  dowmeni  ledijjeifce  nepoit  enter,  cf 
eprrs  I'endowmentUpoit  enter,  S^c**  The  like  hath  beene  faidbe- 
iore  in  this  chapter,  Se^,  386,  where  the  entrie  ot  the  diHeifee  may 
be  taken  away  for  a  time,  and  by  matter  ex  pq/t  faSto  revived 
againe. 

Nota^  albeit  the  difleifor  after  a  dlfcent  taketh  to  him  but  an  eflate  Viae  S^.  sA* 
for  life,  yet  when  the  dilfeifee  doth  enter  npon  hiin>  he  fhall  thereby  3S8. 95  £.3,4«« 
deveil  the  reverfion,  for  the  eftate  of  freehold  is  that  whereupon  a  P'*  ^^^-  ^^ 
pr<rcipe  doth  lye,  and  therefore  the  entrie  ol  the  dilVeifee  is  as  avail-  ^S^"^'£**|!  y 
able  in  law,  as  if  he  had  recovered  it  in  a  praecipe.    And  fo  it  is  if  a  //roIL  Abr. 
difleifor  make  a  leafe  for  life,  and  grsmt  th^  reverfion  to  the  king,  656.  Aat  55*V} 
the  entrie  of  the  difleifee  upon  the  tenant  for  life  fhall  deveil  the  re- 
verfion  out  of  the  king  in  the  fame  manner  as  if  the  difieifee  had  re- 
covered the  l^ds  againfi  the  tenant  for  life  in  ^frctcipe* 


[241.  b,] 


Sea.  394. 


TTEM,  fi  tin  feme  foit  feifie  de 
^  terre  en  fee,  dontjeo  aye  droit  et 
title  d*entre,  Ji  lafemeprent  baron, 
et  out  iffm  enter  eux,  et  puis  la  feme 
deviejeifie,  et  apres  le  baron  devie,  et 
I'ilfue  enter,  8^c,  en  cejl  cafejeo*poif 
enter  fur  le  poffejfion  Vijjue,  pur  ceo 
fjue  lijfue  ne  vient  a  tes  tenements 
immediate  per  difcent  apres  la  mort 
fa  mere,  S^c.  f  eim  per  le  mort  del 
pier  (1). 

Contrarium  terietur  P.  9  Hen.  7. 
per  tout  le  court,  4  M.  37  H.  6. 


A  LSO,  if  a  woman  be  feifed  of 
"^  land  m  fee,  whereof  I  have 
right  and  title  to  4?nter,  if  the  ^o- 
man  take  htilhand  and  have  iflue  be^ 
tweene  them,  and  after  the  wife  die 
feil'ed,  and  after  tlie  hulband  die,  and 
the  iflbe  enter,  &c.  in  this  cafe  I  may 
enteriipon  thepoffeffipn  of theiflue, 
for  that  the  ifiue  comes  not  to  the 
knds  immediately  by  difcent  after 
the  death  of  the  mother,  &c.  but  by 
tlie  death  of  the  father* 

Contrarium  tenetur  P.  9  H.  7. 
per  tout  le  court,  S^  M.  37  H.  6. 


^'   77  JV  ceji  cafejeo  poy  enter  fur  lepojjhffion  ViJfueySfcf' 

For  here  wap  but  a  difcent  Of  a  reverfion  at  the  time  of  the  Vide  9  H.  7.24w 
dying  feifed,  for  the  eftate  of  the  tenant  by  the  courtefie  had  com-   and  S7  H.  6. 1. 
mencement  by  the  having  of  ifiue,  and  is  confummate  by  the  death  of  ^<»  before  the 
Jhe  wife,  fo  as  the  fee  and  franktenenient  did  not  after  the  deceafe  of  h"// ^^^'^^ 
the  wife  defcend  to  the  heire,  and  albeit  the  tenant  by  the  courtefie  ^3  Rep.34u  a*) 
dieth  afterwards,  and  that  tlie  franktenement  is  caft  upon  the  heire, 
fo  as  now  he  hath  the  fee  and  franktenement  by  difcent,  yet  becaufe 

the 

t 

*  f9^  not  in  L.  and  M.  and  Rjoh. 

f  enu  per  le  mort  del  pier,  and  tbe  note  that  follows,  not  iti  L«  and  M.  nor  Roll* 

•% 

(4)  [Sec  Note  170.]  (i)  [Sec  Note  171O 


Lib.  3.       Cap.  a. 


Of  Difcents. 


Se6t.  395. 


(Ant.  2S8.  b.) 


the  heire  came  lu^  to  the  fee  and  frank  tenement  at  once,  immedi* 
ately  sifter  the  deceafe  of  the  wife,  fuch  a  mediate  difcent  ihall  not 
take  away  the  entrie  of  the  difleifee.  On  the  other  fide,  an  umne- 
diate  difcent  may  take  away  tin  entrie  for  a  time,  and  mediately  may 
i)e  avoided  by  matter  ex  poJifaHo,  as  bath  beene  faid.  But  if  a  dy- 
ing feifed  taketh  not  away  the  entrie  of  him  that  right  hath  at  the 
time  of  the  difcent,  it  (hall  not  by  any  matter  expojifado  take  away 
his  entrie. 

If  a  di0cifor  die  without  heire,  bis  wife  privement  enfeint  with  an 
iffue,  and  after  the  iflue  is  borne,  who  entreth  into  the  land,  he  hath 
the  land  by  difcent,  and  yet  thereby  the  entrie  of  the  diOTeifee  fhall 
not  be  taken  away,  becaufe,  ^&  Littleton  here  faith,  the  iflue  commetfa 
not  to  the  lands  immediately  by  difcent,  after  the  deceale  of  the 
father. 

And  fo  it  is  if  a  diifeifor  make  a  gift  in  taile,  the  remainder  in 
fee,  and  the  donee  dieth  without  iflue,  leaving  his  wife  privement 
enfeint  with  a  fonne,  and  he  in  the  remainder  enters,  and  atter  the 
fonne  is  borne,  who  entreth  into  the  land,  this  difcent  fhall  not  take 
away  the  entrie  of  the  dilFeifee,  caufd  qudfuprd. 

"  Contrarium  tenefur,  SfC,"  This  is  an  addition,  and  therefore 
to  be  paired  over.  And  at  this  day,  this  cafe  of  IMtUton  is  holden 
for  cleere  law. 


Sea.  395. 


TTEMffiuM  diffeifor  enfeoffajbn 
"*  per  en  Jce^  et  le  pier  mon(ji  de 
fiel  ^^tefeyky  p^^r  que  lea  teneimnts 
4\fcendont  a  le  dijjclfhr,  if  come  fits  et 
heire,  Sfc.  en  ceji  cafe  le  difjeifee  bicn 
poit  enter  fur  le  diffeifor,  merit  ob^ 
Jiaut  le  difcent  J  pur  ceo  que  quant  al 
iJedill         "  *  • 


iorferra  adjudge  eins 
_  eijor,  nietU  objtajii  ' 
^cent,  II  qMia  particeps  criminis. 


forfque  come  dijjeijorf  nietU  objtajit  le 
difce 


ALSO,  if  a  diffeifor  enfeoffe  his 
"*^  father  ir*  fee,  and  the  father  die, 
feifed  of  fuch  eftate,  by  Which  the 
laud  defcend  to  the  diffeifor,  as  fonne 
and  heire,  &c.  in  this  cale  the  dif- 
feifee  may  well  enter  upon  the  dif- 
feifor,  notwithftanding  the  r,,  .^       t 
difcent,  for  that  as  to  the  dif-  ^42.  a  J 
feifm,  the  diffeifor  fliall  bee  adi  odged 
in  but  as  a  diffeifor,   notwithfland- , 
ing  the  difcent,  quia  particeps  cri'* 
minis  (1). 


f\  F  this  fufficient  hath  beene  faid  before  in  this  chapter,  Seft.  386, 
And  regularly  it  is  true,  that  albeit  a  diicent  be  call,  and  the 
■entrifi  of  the  difleifee  taken  away,  yet  if  the  difleifor  commeth  to  the 
landagaine,  either  by  difcent,  or  pure hafe  of  any  eftate  or  freehold, 
wliich  is  implyed  in  the  (&c.)  the  difleifee  may  enter  upon  him,  or 
have  his  affife  a^ainft  him,  as  if  no  difcent  or  meane  conveyance  had 
beene,  quia  particeps  criminis. 


15  £.  4.  tS.  a. 

11  £.4.  2. 
18  £.  4.«5.a. 
$9  H.  6.  5>  b* 
•S4  H.  6.  11. 

12  H.  8.  9. 
24  H.  8.  3.  9. 
1«H.«.  5. 
5  H  7 
t9Aff.*54.    a9E.».25,26.    ti*oft«  Scft.  409.) 


I  ent  added  in  L«  and  M.       |  9fc.  added :  quia  particeps  crimnh  not  in  L»  and  M# 

( I)  [Sec  Note  1 71.1 
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Of  Difceirts. 


Sea.  396^  Sd7. 


Sea.  39^. 


'TT  E  JH^  fi  home  fei fie  de  cert  nine 

"^  terre.en  fee  ad  itjue  deux  Jits,  et 

fno/'u/ijHf7e,  et  iepuifnejits  entraper 

abate^nvjiten  la  teire,  quel  ad  rme,  et 

de  ceo  mom/tfeifie,  et  ie^  teneincut^  di^ 

Jcendont  ai  ifjue,  H  /Hline  i*ntra  en  la 

terre  z   en  ceft  caji'  leuts  eigne,  on  Jon 

heire,  port  cute/  per  la  leif  fur  i'iffue 

del  Jifs  purpi  '*,  7ii''nt  contn/ieant  le 

difcent,  pin-ieo  ^juequani  le/itspuifne 

abatijt  enia  ten  eyGpresle  uort Jon  pier 

devant  ajeun  nttn'c  per  I ^  Jits  eigne 

"fftiit,  la  ley  intenJra  que  tl  entm  en 

claymant  co7ne  It  eyre  a  Jon  pier,    Et 

fur  ceo  que  reign^,Jits  clay  ma  per 

mefme  le  title,  cejiqlcavoir^  come  lit y re 

cjon  pier,  it  et  jes  heifes  potent  enter 

Jur  I  H;jue  depylj'ne  Xf^ts,  nient  objiant 

k  diJceiUf  Sfc.  pur  ceo  que  its  dayiiiont 

p^r  tin  m'ej'me  title.     Et  en  mefme  le 

maner  ilj'erra,  Ji  fuer07it  plujors  di^ 

Jeenis  de  un  ijfiie  a  tm  auter  ifjue  del 

puifnefits. 


A  LSO,  ffa  man  feifed  of  cer- 
taine  land  in  fee  have  iflue  two 
foiiR,  and  die  feifed,  and  the  younger 
fbnne  enter  by  abatement  into  the 
land,  and  hath  KTue^  and  dietb  feifed 
thereof,  and  the  land  defcend  to  hi* 
iflTue,  and  the  iilue  enters  into  the 
land:  in  this  cafe  the  eldeft  fonne^ 
or  his  heire,  may  enter  by  the  law 
upon  the  iffue  of  the  younger  fon, 
notwithftanding  the  difcent,  becaufe 
riiat  when  th«  younger  Ion  abated 
into  the  laud  after  the  death  of  his 
father,  before  any  entrie  made  by  the 
eldeit  foane^  the  law  intend  that  hee 
eiitied  daiming  as  heire  to  bis  fa- 
ther. And  for  that  the  eldeft  fonne 
claimes  by  the  fame  title,  that  is  to 
fay,  as  heire  to  his  father,  hee  and 
his  heires  m?iy  enter  upon  the  iffue 
of  the  younger  fon,  notwithftanfling 
the  difcent,  ^.  becaufe  they  cki  me 
by  the  fame  title.    And  in  the  fame 

manner  it  fhall  be,  if  there  were  more  difcents  from  one  iffue  tp 

another  iffue  o^^xhe  yonuger  foiikne  (i). 


Sea.  397. 


JLfiyS  en  tiel  cafe,  fi  le  pier  f nit 

mfi^  de  certaine  terres  en  Jet,  et 

-ad  iffiu  deux  Jits,  et  devie,  et  V  eigne 

^JiU  enter,  et  ejifeijie,  S^c.  et  puis  le 

piMtefrere  Ivy  (Sj^eiji/i,  per  quel  dif 

J'eifln  uejifeijieenjee,  et  ad  iffuef  et  de 

tUleJiaU  morufijeijie,  donques  I'eigfie 

ffefe  nepoit  erUer,  mes  eji  mis  a  Jon 

hriefe  d  entre  fur  diffeifm,  8cc.  §  de 

recoverer  la  terre,    Et  la  cavfe  ejl, 

pur  ceo  que  lepuifnefrere  vieiit  a  le$ 

ienemeTUs  per  tortious  dilj'eijinjait  a 

Jon  eign^Jrere,  etper  el  tort  la  ley  ne 

poit 

4y^i|otinL.  and  M. 
Xfti^rfi'4ri$  L.  and  M.  and  Roh. 


gUT  m  this  cafe,  if  the  fether 
were  feiied  of  certaine  lands  ia 
fee,  and  hath  iffue  two  fons,  and  die, 
and  the  eldeft  fonne  enter,  and  is 
feiied,  &c.  jand  after  the  f^oun^er 
brother  diifeileth  him,  by  which  dit 
£^fio  he  is  feifed  in  fee,  and  hath  if- 
fue, and  of  this  eftate  dieth  feifed, 
then  the  elder  brother  cannot  enter, 
but  is  put  to  his  writ  oi  entrie  fur 
dijifeifin,  Sfc.  to  recover  the  land* 
And  the  caufe  is, for  thatthe  young<< 
eft  brother  commeth  to  the  laads  by 

wrongful 

^fit-^ifti  L.  and  M,  and  Roh» 
§  &c.  not  in  L.  and  M.  n«r  Rob. 


(0  [See  Note  4.74.] 
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pait  etitender  que  ilclaime  come  keire  wrongful  difTeifin  clone  to  his  elder 

afonpier,  nientpluis  que  un  ejtrnnge  brother,  and  for  this  wrong  the  law 

peijon  que  uji  diljeifie  i* eigne  f) ere  "^  cannot  intend  that  he^claimcth   as 

que  tCavoil  afcun  title,  S;c,     'Ei  ij)int  heire  to  his  father,  no  more  than  if 

ptyes  veier  la  diverfitie,  lou  le  poifne  a  ftranger  had  diiTcifed  the  elder 

Jiere  enter  apres  k  mart  le  pier  de^  brother  which  had    no   title,  Sec 

vant  afyun  entrie  fait   per  r eigne  And  fo  you  may  fee  the  divcrlitie, 

J'rere  en  tiel  cas,  \\  et  ou  I  eigne frere  wliere  the  younger  brother  entreih 

tnter  apre$  la  mart  fan  piety  et  puis  after  the  death  of  the  father  before 

€fi  diff'eilie  per  le  puifnefi ere^  lou  le  any  entrie  made  by  the  elder  bro* 

puijUefrere puis  morujijlijie  ^  thcr  in  this  cafe,  an<J  where  the  eldt^r 

brother  eaters  after  the  death  of  his 
father,  and  after  4s  diffeifed  by  the  younger  brother,  where  the  younger 
after  dieth  felled. 

"  E^  ^^  ^^  ^  -^^^  ^%"^»  4*<^«  P^^^  ^^trer  fur  Vijfue  dtlfii^ 
(Plow,  906.  a,)  f>w{//*cf,  H^c^     And  the  le.iion  hereof  is,  lor  that  the  law  in- 

tendeth  the  younii,eft  lonne  entied  cKuming  the  land  as  bene  to  his 

father,  and  bec.^uie  the  eldeit  lomve  cLiiineih  alfo  by  the  fame  title, 

^  ru.  as  henc  to  his  tather,  therefore  bee  and  his  heires  may  enter 

up(»n  the  fecond  ioiine  and  his  heires,  in  reipedl  of  the  privitie  oi  the 

bloud  betweetie  them,  and  oi  the  fame  claime  by  one  title,  albeit 

the  youngeft  fon  gamed  ^  fee  firnple  by  his  entrie  :  for  lAiileton 

here  calleth  it  an  abatement,  which  proveth  the  gaining  ot  a  fee 

fimple. 

l3r8^.  lib.  4.  -^"^  ^^  ^*  ^  be  obferved,  that  n^\f(i mortis  antecejorla  noti  tenet  in*' 

io\.  !?6i.  1282,      ter  conjunttas  perfonas^ficut  fratres  dp  JbroreSf  -SfC.  for  thefe  are  pri- 

tsa  Briituit        vie  in  bloud,  but  it  lyeth  againll  ilrangers,  and  then  damages  are  td 

liil.  180, 181,      jjg  recovered  againft  a  ftran£er,  but  not  acainil  his  brother. 
Tlf'tH  lib.  5.  ^*  ^  ^^s 

Cftp.  1.  ij,  dec.    20  t).  3.     Darr.  prefent.  IS.     V2  H.  3.     Mord.  pi.  ultim.     1^£.  1. 
Morel.  47.      29Aff.  11.     F.  N.  B.  196.  b.     (8  Rep.  42.)    (Polt.  271.  a.) 

Pafch.  5.  E.  S,  Lands  were  given  to  the  hvfhand  and  wife,  and  to  the  heires  of 
K**"*'  ^Vh  ^^^^^  *^^  bodies,  they  had  iftue  a  daughter,  the  wife  died,  the  huf* 
faur.^  '"       '     bsLud  had  ifliie  by  another  wife  foure  fons  and  died,  the  eldell  lomie 

abated  and  died  feifed,  this  difcent  did  take  away  the  entne  r^^rt    u  t 

of  the  daughters,  becaufe  they  claimed  not  by  one  title.  And  L^^-^*  D«J 

in  ancient  bookes  the  elded  foime  is  called  hctres  propinquvs^  and 

8E  2.  Aff.  380.  *he  younger  fonne  kccrcs  rcmotus.     And  albeit  the  eldeft  fonne  hath 

40  E.  .S.  v4.  b.     ifliie  and  dicth,  and  that  after  his  deceafe  the  youngell  fon  or  his 

19-  A.ff.  M.         heire  entrcth,  and  many  difcents  be  caft  in  hjs  line,  yd  may  the 

heires  of  the  eldeft  fonne  enter  in  relped  of  the  privitie  of  the  bioud, 

end  of  the  fame  claime  by  one  title  ;  but  if  the  youngeft  fonne  make 

a  feoffment  in  fee,  and  the  feoffee  die  feifed«  that  diTceiit  (hall  take 

away  the  entrie  ot  the  eldell,  in  refpe6l  that  the  privitie  of  the  bloud 

VIdt  Brooke  tit.  faileth,    And  admit  that  the  youngell  fonne  be  of  the  halfe  bloud  to 

Eiiiria  j«7.  jjjg  brother,  yet  he  is  ot  the  whole  bloud  to  his  father ;  and  therefore 

f Roll  Ab   6S8    ^^  ^^  entreth  by  abatement,  and  dieth  feifed,  it  (hall  not  barre  bis 

629.)      '       *  ^^^^^  brother  of  his  entrie.    But  if  the  eldeft  fonne  entreth,  and 

gaineth  an  aftuall  polTefTion  and  feifm,  then  the  entrie  of  the  young- 
eft  is  a  dilTeifin.     And  then  a  dying  feifed  Ihall  take  away  the  entrie 
f4  Rep  58  )       ^^  ^^®  eldeft,  for  pojjtjjio  terra  muft  be  vacua  when  the  youngell  fonne 
^  ^  ^  enters 

tfrerij  not  In  L.  and  M.  nor  RoTi.  §  dfc.  added  in  L.  and  M.  and  Roh. 

B  ^c.  added  in  L.  and  M.  and  Roh. 
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enters  by  abatement,  as  LdttUton  faith,  becaiife  he  hath  morecolcnir 
hz  that  cafe  to  cijiiine,  as  heire  to  hifi  father,  who  laft  was  actually 
feifed.      1  herefore  if  after  tlie  deceafe  of  the  father,  an  eftianger  ' 

doth  firil  enter  and  abate,  upon  whom  the  youn^eft  fonne  entreth  and 
difXeife  him,  and  die  fe^fed,  this  d^lcent  (hall  bmde  the  eldeft,  for  lit 
cntred  by  dideifm,  and  not  by  abatement. 
{-^    ^         -I     If  a  man  bee  feiled  of  lands  of  the  natiire  of  burgh  EngUfli, 
'-^•^'      *-l  and  hath  iflue  two  fonnes  and  die,  and  the  eldell  fonne  be- 
fore any  entne  made  by  the  youugeft,  entreth  into  the  land  by  abate- 
ment,  and  dieth  kiled,  this  Oiali  ndt  take  away  the  entrie  of  the 
yoangefl  brother.    Etjic  d^  Jimilib'uS'    And  thefe  and  the  like  cafes 
are  all  within  the  reafon  and  rule  of  our  author.    And  where  our  (1  Roll.  Khr. 
author  fpeaketh  only  of  an  abatement,  fo  it  is  not  an  lutrufion  :  for  62:9.  Aat  15.  a.) 
if  the  father  make  a  leafe  ipr  life,  and  hath  IHue  two  fonnes  and  uieth» 
and  the  tenant  for  life  dieth,  and  tlie  youngefl  fonne  intrude,  and  die 
feifed,  this  difcent  (hall  not  take  away  the  entrie  of  the  elded.    But 
if  the  father  hath  made  a  leafe  for  yeares  it  had  beene  otherwile,  * 

.  for  that  the  pufledion  of  the  leflee  for  yeares  maketh  an  a6tuall  free- 
hold in  the  elded  fonne.  And  it  is  to  obferved,  that  the  reafon  of 
lAttUton  in  this  cafe  (for  that  both  the  brethren  hold  by  one  title) 
holdeth  alfo  in  many  other  caies. 

If  two  copercenera  make  partition  to  prefent  by  turne,  and  one  29  £.  4.4.    • 
of  themufurpe  in  the  turne  of  the  other,  this  ufurpation  (liall  not  (F'N--fi-34. 
pat  the  other  out  of  poflTeflion,  becaufe  they  claime  by  one  title,  ^"**  ^^^'  ^'^ 

If  two  coperceners  be,  and  they  feverally  prefent  to  thd  ordina-  Doctor  &  Stud, 
oarie,  yet  the  church  is  not  litigious,  bepaufe  they  claime  all  by  tap.30.fol.ii7, 
one  title  (i). 

If  upon  a  writ  of  diem  clavfit  extremuniy  the  younge(t  fonne  be  i2  £.  •#.  18* 
found  he'u'e,  the  eldeft  fon  hath  no  remedy  by  the  common  law,  be- 
caufe they  claimed  by  one  title ;  but  orherwife  it  is  if  they  claims 
by  feverall  titles,  as  it  appeareth  m  our  bookes  (a).     But  this-  is 
now  holpen  by  a  (latute  *  made  fnice  Littleton  wrote.  *  3  E.  d  cap.  8. 

If  two  parfons  be  in  debate  for  tithes,  which  amount  to  above  2H.7.  1 2.  ». 
the  fourth  part,  and  one  man  is  patron  of  both  churches,  no  indi^  ^  ^  f*^^*"^" 
carit  doth  lye,  foj  that  both  incumbents  claime  by  one. and  the  °^*    o    »   fr 
fame  patron.     EtJic  dejimilibus. 

And  where  Littlvton  faith,  feifed  of  lands^in  fee,  the  fame  law  it 
is  if  a  man  bee  feifed  of  lands  in  taile,  and  hath  iiTue  two  foniv^s 
mutatis  mutandis, 

"  Et  eft/eijtey  Spc/*    That  is  to  fay,  a^ually  feifed,  either  by  en-  (Poft.  245,  a.) 
trie,  as  Littleton  here  putteth  it,  or  by  poifellion  of  the  leile^  for 
^-earcs,  or  the  like. 

^  N'eeooit  afcun  titles  SfC,"  That  is  to  fay,  any  pretence  or 
femblance  of  title,  as  the  younger  brother  here  hath  ;  and  in  mmy 

other  cafes  there  is  a  great  diverfitie  holden  in  our  bookes  [o]  where  [p]  t  e.  f . 

one  hath  a  colour  or  pretence  of  right,  and.wlien  he  hath  none  at  t»>(lardu:  19. 

all,  vhcreof  you  may  read  plentifully  in  our  bookes^      •  ^^  ^'-  *•  ^ 

S9  £.  3.  26.     17  £.  3.  59.     11  £.  3.  AiT.  88.     21  H.  6.  14.    H  £.  3.  age  3. 
A  id.  Sea.  400.  &  cap.  GarriiB. 


(1)  Acc. Pi^  p.  K*  c.  3.— See  7th  Ann*  c.  xt.  (2)  [See  Note  174.] 
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Hmefme  lie  matter  eftjji  homefei- 
fie  de  tertaintterre  en  fee  ad  i/Jue 
deuxJUes  et  devie^  Ceignejile  ent'u  en 
la  terre claimant  toat  la  terre  a  ^ut/y  et 
tntfolemertt  prift  Us  profits ^  el  rm  ijiie 
etmorulijeifie,  perquejim  ifjue  efHer^ 
ouel  ijjue  ad  ijjke  et  deviejeiffe,  et  h 
fecondinue  6;tf<?r+,  8cfic  ulrm,  nnrore 
le  puijne  file  on  Jon  iljue,  (/uant  a  k 


T  N  the  fame  manner  it  is,  if  a  man 
^  leifed  of  certa'me  land  in  fee,  hath 
iffiie  two  daughters  aad  dietli,  the 
elded  datighter  entreth  into  the  land 
ciaimingiill  to  her,  and  thereof  onely 
tak#h  the  proiitB,  and  bath  iifue  and 
dii^'th  I'eifeo,  by  which  her  iffue  ^n- 
ter,  which  ilVue  hath  iflue  and  dteth 
feilierl,  ami  tlie  feeond  iffue  ent€r>  if 


moitie poit enter  fur qHecymuu^ifJuede   fie  ultra,  yet  the  younger' danght 
VeigneJiUy  nient  objwnt  tiel oijlent, 


pur  ceo  que  Us  claimont  per  un  mejme 
title,  Sfc.  Mes  en  tiel  cafe  fi  ambi- 
deuxfoers  avot/ant  enter  apres  la  mort 
lour  pier,  et  entjueront  Jeifiesy  et  puis 
Veignefi>er  u/i  mffeifie  la  puifnejoer  de 
ceo  que  aluyaffteriy  et  entjvitfn* 
fie  en  fee,  et  ad  iffue,  et  de  tiel  ejiate 
fooru/ifeifieyper  aueles  tenements  'lif- 
cendont  al  ijjue  del  eigne  joer  donque 
le  puifne  foer  ne  fei  heires  nepoient 
enter ^  S^c.  cau{&  qua  {\xpxh,  See. 

whereby  the  lands  defcend  to  the 
iffue  of  the  elder  fitter,  then  the  youngei*  filter  nor  her  heirs  cannot  enter, 
&c.  cauj&qudfuprd,  ^c.  , 


or  her  ilFue  as- to  the  moitie,  r  ^^  hi 
may  enter  upon  any  iffue  L*^3-  'J 
whatfocver  of  the  elder  daughter 
not\\itli{lunding  fuch  difcent,  for 
that  they  claiuie  by  one  iame  title, 
&c.  But  in  fuch  cafe  where  both 
fillers  liave  entred  alter  the  death  of 
their  father,  and  were  thereof  feized, 
and  aft'er  theeidclt  fifter  had  diffeifed 
the  younirer  of  her  part,  and  was 
theieof  ftiied  in  fee,  and  bath  iffue, 
and  of   fuch   eltate   dieth    feifed. 


(Hob.lJO.Poft, 
blTX  b.  Ant. 

m.) 
aiAff.  19. 

21 E.  3.7.27.32. 
S6  AC  2. 
S7Air.68. 
36  AflT.  p.  1. 
43  £.3.  19« 
4  H.  7. 10. 
36  H.  7.  4. 
(Mo.  60.) 
See  more  of  this 
io  the  chapter  of 
Warraatie, 
Sea.  710. 
S8  Afll  3D. 
Vide  Sea.  fia 
(4Leo.  .<$2. 
Aat*  174.  *.) 


"  QLAIMONT  tout  la  terre r  Here  it  appeareth,  that  when 
the  one  coparcener  doth  fpecially  enter,  claiming  the  whole 
land,  and  taking  the  whole  profits,  that  ihe  gaines  the  one  moitie, 
viz,  of  her  filler  by  abatement,  and  yet  her  dying  feifed  fhall  not 
ttike  away  the  entrie  of  her  fifter ;  whereas  when  one  coparcener 
enters  generally,  and  taketh  the  profits,  this H mil  be  accounted  in 
law  the  entrie  of  them  both,  and  no  divciling  of  the  moitie  of  her 
ftfter(i). 

If  one  coparcener  enter  claiming  the  whole,  and  make  a  feoff- 
ment in  fee,  and  take  backe  an  eftate  to  her  and  her  heires,  and 
hath  iffue  and  die  feifed,  this  difcent  (hall  take  away  the  entrie  of 
the  other  fffter,  becaafe  by  the  feoffinent  the  privitie  of  the  copar- 
cenarie  was  deftroyed. 

ft 

*^  Claimont  per  an  mefine  ivtlcy  Sfc!'  Of  this  fuffieieat  hath 
beene  faid  in  the  next  precedent  Sedion. 

*'  Nepoient  enter,  8fcr  Of  this  there  hath  beene  alfo  fpoken 
in  the  fame  Sedion. 


f  tSct  added  L«  and  M»  and  Roh* 


(1)  [Sec  Note  175.1 


Sea. 


Lib.  3. 


Of  Difcents. 


Se6i.994. 


Se6l.  399. 


I 


J 


TTEM^  fi  home  eft  feifie  de  cer* 
"^  taifte  terre  en  fee,  et.ad  ijjue 
deux/itSy  et  Ccignejih  ejl  bajiara,  et 
le  jmifne  frerer  eji  mulier,  et  le  pier 
dcvie,^  et  le  bajiard  enter  endaimant 
come  /teire  a  Jon  pier,  et  occupia  la 
terre  tout  fa  vie  Jam  afcun  entrefait 
fur  tuy  per  hrmdier,  et  le  baJlara  ad 
iji^i  et  motujt  feifie  de  tiei  ejiate  en 
fee,  et  la  terre  difcendijt  a  fon  t^, 
et  fon  ifjue  enter y  S^c.  en  ceft  cafe  le 
mulier  ejfifans  remedie,  car  ii  nepoit 
enter,  ne  aver  afcun  aSion  pur  reco^ 
verer  la  terre,  pur  ceo  que  eft  un  an^ 
tient  ley  en  tietcafe  ufe,  S^c.  * 


ALSO,  if  a  man  be  feifed  of  cer- 
"^  tain  lands  in  fee,  and  liath  iflue 
two  fonnes,  knA  the  elder  is  a  baf- 
tard,  and  the  younger  mulier,  and 
the  father  die,  and  the  baflard  en- 
treth  claiminij  as  heire  t(f  his  father, 
and  occupleth  the  land  all  his  Kfe, 
without  any  eatrie  made  upon  him 
by  the  muiier,  and  the^baftard  h^li 
iffue,  and  dieth  feifed  of  fuch  efiatje 
in  fee,  and  the  land  defcend  to  his 
iflue,  and  his  iffoe  entreth,  8cc.  in  this 
cafe  the  mulier  is  without  remedie, 
.for  he  may  not  enter,  nor  have  any 
aftion  to  recover  the  land,  becaufe 
there  is  an  ancient  law  in  this  cafe 
ufed,  &c. 


«  QEISIE  en  fee. 


For  this  holds   not  in  cafe  of  an  eflate  Pi*  Com.  57. 

39  E.  3.    Le 

darreiae  cafe. 


**  MuHeryfeuJilius  mulieraiw."   Mulier  hath  three  fignifications, 

Ffrft,  Snb  notnine  muiieris  contmetur  qu^elibet  f(c?nma.     Secondly. 

Proprie  fttb  nofttine  muiieris ,  amtifteiur  virgo.  Thirdly,  Appellatione 

muiieris,  in  legibus  Anglice,  canfinetur  vjcor.     Etjic  Jilim  natus  vel 

filia  nata  exjujld  uxore,  appellatur  in  legibvs  Anglice^filins  mulieratusy 

fsufiHa  muUtrattiy  a  foiine  mulier^  or  a  daughter  mulier,     Sicut  ba- 

\.\AA    ^  -Jlardus  {i)  dicitur  H  Graco  verba  BafariSy  i.  e.  meretriXy  feu 

*•  ^^     *-*  concuhitiay  (pda  pivcreatur  ex  meret rice  feu  concuhiud.     In 

Englifli  hee  is  called  bafe  borne,  and  thereupon  fome  fay,  that  a 

baftard  is  as  much  to  fay,  as  one  that  is  a  bafe  naturall,  for  aerd  fig- 

nifieth  nature.     I  read  mFleta  [p]  that  there  bee  three  kindes  of 

bailards,  rnz.  tnanfery  nothusy  Sffpurim,  which  are  defcribed  in  two 

old  verfts : 

Mmferibus  fcQrtwnty  notko  machus  dedit  or  turn. 
Utfeges  ^Jpicdyjicfpurius  efi  ab  amicd,  (i) 

Cro.  Jac.  541.     Godb.  281.     Palm.  9* 


Lib.  6.  foLlOl, 
102.  Sit  Rich. 
Lech  ford's  cafe. 
(2  Riill.  Abr. 
584.  5^. 
DoAor  &  Stad. 
66,  69.) 
GlaaviJ.  lib.  7. 
cap.  2. 
Braa^Iib.  5. 
cap.  19. 
Brit.  cap.  70. 
VideSedt  t«8. 

[?»]  Flet.  lib.  1. 
cup.  5. 

Vide  SecX  38©. 
(1  Roll.  Abr. 
S5/),  357,  358, 
359. 
4  Inil.  36.) 


But  we  terme  them  all  by  the  name  of  baftards  that  be  borne  out 
of  lawfull  marriage.     By  the  common  law  [r]  if  the  hufband  be  p]  ^^' !![^  ^'^ 
within  the  fbure  feas,  that  is,  within  the  jurifdiction  of  the  king  of  ^^^  ^  g 
England,  if  the  wife,  hath  iflue,  no  proofe  is  to  be  admitted  to  43E. 3. 19. . 
prove  the  chUde  a  bo^bard^  (for  in  that  cafe  fliatio  nan  potejl  4\  K.  3.  7. 

vrobari)  44  E.  3. 10* 
^         ^  e9  Aff;  54. 

98  Aff.  14.     %  U.  6.7.    19  H.  6.  17.    39  E.  3  13. 


•  &£.  not  In  L.  and  M.  nor  Roh. 
(1)  tSce  Note  176.]  <0  [Sec  Note  X77  J 


lib.  3.      Cap,  6.  Of  Difcents.  Se£b.  399. 

4 

probari)  unlefTe  the  hu(band  hath  an  apparent  impoflibilitie  of  pro- 
creation ;  as  if  the  hufband  be  but  eight  yeares  old,  or  under  th^ 
age  of  procreation,  fuch  infue  is  bailard,  albeit  he  be  borne  witbiii 
r/7lSE.4.28.  marriage  (a).     [/]  But  if  the  iflbe  be  borne  within  a  moneth  or  4 
U  S^  ^^•)     day  after  njariage,  betweene  parties  of  full  lawfull  age,  the  childft 

is  legitimate  (3). 

**  Difcendig  a  fan  ifuc:'  For  if  the  baflard  dieth  feifed  without 
ifliie,  and  the  lord  by  efcheat  entreth,  this  dying  feifed  (h  ill  not 
barre  the  muliery  becaufe  there  is  no  difcent.  If  the  baftard  enter, 
and  the  muUer  dieth,  his  wife  priveraent  enfeint  with  a  fonue,  the 
baflard  hath  ifTue  and  dieth  feifed,  the  fonne  is  home,  his  right  is 
bound  for  ever.  But  if  the  baddrd  dieth  feifed,  his  wife  enlcint 
with  a  fonne,  themu/iVr  enter,  the  fonne  is  borne,  the  iflue  of  the 
/T^oft.  t60.  f7S.  bailard  is  barred :  for  Littleton  putteth  his  cafe,  that  there  mud  not 
1  Roll.  Abr.        only  be  a  dying  feifed,  but  alfo  a  difcen^  to  his  iifue. 

624. 

Ai^^i5*»*'  ^'        "  Et  fon  ijfue  entery  Src"    And  fo  it  is  to  be  underftood,  albeit 
f  Etd.  42 J         ^^^  muiier,  after  the  deceafe  of  the  bailard,  doth  enter  before  the 
'  heire  of  the  baftard ;  for  the  difcent  bindeth,  and  not  the  ^ntrie  of 

the  heire. 

Lib.8.10l,10f.  ^'  Le  mulier  eji  fans  remedied  Hereby  it  appeareth  that  this 
Sir  Rieh.  Lech-  difcent  ditieretli  from  other  difcents,  for  this  difcent  barreth  the 
ford's  cafe;  right  of  ihe  mulier^  whereas  other  difcents  doe  take  away  the  en- 

trie  only  of  him  that  right  hath,  and  le^^veth  him  to  his  a^ioii,  but 
here  by  the  dying  feifed  of  the  badard,  his  ifTue  is  become  lawfull 
a]  5  E.  2.  heire.     [a]  It  is  holden  that  if  the  nnilier  bee  within  age  at  the 

!)ncent.  Br.  49. .  time  of  the  dying  fcifed,  that  neverthelelTe  .hee  (ball  bee  barred, 
3t  Aff.  18.  22.  becaufe  the  iflbe  of  the  baftard  is  in  judgement  of  law  becotfie 
^-5' A  Aft  lawfull  heire,  and  the  law  doth  preferro  legitimation,  before   the 

S6Afr.f.  privilege  of  mfancie. 

PI.  Com.  And  the  rcifon  of  this  cafe  is,  for  that  Jvfium  non  eft  aliquempqfi 

Stowcl's  cafe,  mortem  facere  baftardum,  qui  toto  tempore  vitotfuce  pro  tegitimo  habe- 
10  E,  3.  f.  batvr.     And  fo  it  feemeih  to  be,  that  if  a  man  hath  ilfue  a  fonne 

13  E.  1.  tit,  being  baftard  eigne,  and  a  daughter,  and  the  daughter  is  married, 
Baftardie  28.  ^t,^  father  dicth,  the  fonne  entreth  and  dieth  feifed,  this  (hall  barre 
6^^   ot"^      ^^®  ^^^^  covert.     And  tl>e  difcent  in  this  cafe  of  ferviccs,  rents,  re- 

verfions,  expe<5lant  upori  eftates  tdile,  or  for  life,  whereupon  rents 
^^  d    26       *^®  referved,  &c.  ftiill  binde  the  right  of  the  mulicr^  but  a  difcept 

of  thefe  ftiall  not  drive  them,  that  right  have,  to  an  af^Uon. 
.•Sir  Rich.  Lech-        So  if  the  baftard  dieth  feifed,  and  his  iflbe  *  endoweth  the  wife 
ford's  cafe,  ubi    ^^  ^^^  baftard,  yet  is  not  the  entrie  of  the  mnilier  lawfiiU  upon  the 
Mal^X.)         tenant  in  dower,  for  his  nght  was  barred  by  the  difcent. 

If  the  baftard  eigne  entreth  into  the  land,  and  hath  iflbe,  and 
Siftard^e  ^9       entreth  into  religion,  this  difcent  (hall  barre  the  right  of  the  mulier. 

(Poft  24^.) 

Hll  18  F  3  *        **  Ad  ||'//e  dnix  Jits  J'     If  a  man  hath  iflue  fuch  a  baftard  as  is 

cor. Re^.  Rot.  aforefaid,  and  dieth,  and  the  baftard  entreth  and  dieth  feifed,  and 

144.  Ebor.  the  1  nd  deicendeih  to  his  ilTue,  the  coUaterall  heice  of  the  father 

17  £.  3.  59  F.  is  bound,  as  well  as  where  theie  be  two  fonOes^ 

th.  Baftard.  32 

Sir  Rich.  Lechf©rd*i  cafe,  ubi  fupra.  See  afterward*  in  the  Chapter  of  Warranties.    (Poft.  368.  a.) 


e 


And 


(i)  tSce  Note  178. J  (3)  Sec  Note  !•  top^  145.  t. 
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And  where  oar  author  fpeaketli  of  Tonnes,  fo  it  is  if  a  man  hath 
jfTue  two  daughters,  the  eldefl  beiidg  a .  bailard,  and  they  enter  and 
occupie  peaceably  as  heires ;  now  the  law  iu  favour  of  legitimar 
tion  ihall  not  adjudge  the  whole  ponTefldon  in  the  muUer,  (who  then 
had  the  only  right)  but  io  both,  fo  as  if  the  baftard  hath  ilTuo 
and  diethy  her  ^Hue  fhaU  inherit. 
fo4A    K  1     W  '^"^  ^^  ^^  iBme  cafe,  if  both  daughters'  enter  and  Tb"]  f%  s,  tit 
[^244.  o  J  niake  partition,  this  partition  fliall  binde  the  mulier  for  ever,  oaftardie  15. 
[c]  And  an  affife  of  mort  d'aMcfier  lieth  not  bctweeae  the  baftard  ^  ^*  ^-  ^  ^* 
and  the  mulkr  iu  refpcd  of  the  proximitie  of  bloud.  gj^  Richl^Lech- 

And  the  baftard  being  impleaded  or  Touched  ihall  have  his  age,       ford's  cafe« 

tibi  fup. 

"  Et  le  bafiard  enter  come  heire  a  f on  pier.*'    If  a  man  hath  iffue   [c]Britt.c«p.73« 

baikard  eigne  aaid  mulier  pui/ne^  and  the  baftard  in  the  life  of  the  Vo    jf'iao 

father  hath  ilTue  and  dieth,  and  then  the  father  dieth  feifed,  and  n  £.  3.  Age  S, 

the  fonne  of  the  bafiard  entreth,  as  heire  to  his  grandfather,  and  5  H,  7.  2. 

dieth  feifed,  thi§  difceut  ihall  binde  the  mulier.  Sir  Ricli.  Lech^ 

ford's  cafe, 

"  Pur  ceo  que  efl  antient  ley  en  tiel  cafe  ufe^  <J-c."    As  hereafter  in  ?Ajxt!*  iVo.  b  ) 
our  Commentarie  upon  the  two  next  Sections  (hall  appeare,  by  our  '   '' 

antient  bookes,  and  the  antient  ftatutes  of  the  realme.  And  here 
is  implyed  how  neceifarie  it  is,  after  the  example  of  our  author, 
tjo  looke  into  the  antiquities,  than  which  nothing  is  more  venerable^ 
profitabki  and  pleafant  (1), 


Sea.  400, 

JLTES  iladeftreropiniond^afcims,  "D  UT  it  hath  bcene  the  opinion  of 

que  ceoferra  intendue  lou  iepier  fome,  that  this  fliall  be  intended 

ad  unfits  ba/iard  per  unfeme,  ^t  puis  where  the  father  hath  afonne  bailard 

rfpouja  me/me  la  feme,  et  apres  le  by  a  woman,  and  after  manrietb  the 

efpoufeU  if  ad  iff'ae  per  mefme  la  feme  larae  woman,  and  after  tbe  efpouibls 

unJitSy  oil  un  file  mulier,  et  puis  le  he  hath  iiTue  by  the  fame  woman  a. 

pier  morujiy  ^c.  fi  tiel  bajlaraenterf  fon  or  a  daughter,  and  after  the  fa- 

^c.  et  ad  ijlie  et  devie  feifie,  S^c,  ther  dieth,  Jfcc.  if  fuch  baftard  ea- 

donque  avera  rijjue  de  tiel  bajtard  le  treth,  8vC.  and  hatb  ifl'ue  ai>d  die 

terre  cUerement  a  lay,  come  avant  ejt  feifed,  &c.  then  (hall  the  iiTue  of  fuch 

dit,  i^c.  et  nemy  afcun  attter  bajiard  baftard  havetljielapdcleerely  tohim, 

la  mere  que  nefuit  unque  efpoitfe  afon  Si&  it  is  faid  before,  8cc.  and  not  any 

fier,  Et  ceofemble  bojie  et  reajonable  other  bf^ftard  of  the  mother  whicn 

opinion:  car  tiel  baJlard  nee  devant  was  never  married   to   bis  father. 

efpoufels  celebres  perenter  fon  pier  et  And  this  feemeth  to  be  a  good  and 

Jamere,  per  la  ley  de  faint  efglifeeji  reaibaable  opinion:  for  fuch  a  ba- 

mulier,  conient  que  per  la  ley  aetterre  ilard  borne  before  marriage  cele- 

II  tft  bafiard,  et  ijjint  il  ad  an  (colour  brated  betweene  his  fatheV  and  his 

d*entrer  corhe  Iieire  afon  pier,  mir  ceo  mother,  by  the  law  of  holy  churcb 

quB  il  eft  per  un  kif  mulier,  ^c.  fcl-  is  mulier,  albeit  by  the  law  of  the 

i^cet,  per  la  ley  dejaint  efglife,    Mes  l^nd  he  is  a  baftard^  and  fo  he  hath 

auterment  a  coloi^ 

(i)  [See  Note  179.] 

Voi.  II.  I 
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autermenteft  debaftardqiuWadafcun    a  colour  to  enter  as  heire  to  his  fa-«  ^ 
*  nianer  colour  d'entre  come  heire^  en-    ther,  for  that  he  is  by  one  law  muHcr\-   ^ 
tant  que  il  nepoit  per  nul  lei)  eflre  dit    fdlicety  by  law  of  holy  church.  Bii  t 
muliery  car  tiel  hajiard  eji  dit  en  la    othenivifc  it  is  of  a  bafiard  i;«hich 
iiy,  quafi  nullius  nlius,  8cc.  hath  no  manner  of  colour  to  enter 

as  heire,  in  fo  much  as  hee  can  by 
no  law  bee  ^aid  to  be  mulier^  for  fuch  a  baftard  is  faid  in  the  law  to  be 
quafi  nullius Jilius,  ^c.  (2)     , 

"   7l/"K5  (iJ  f/?e/'opt«icmrf'fl/cfmj,  i^-*^.*'    And  our  author  r^^^        -i 
here  faJlh,  that  this  opinion  is  good  and  reafonable,  L-^t-S*  a.  J 
Tid.  Britton     f^r  that  fuch  a  baftard,  by  the  law  of  holy  church  (*)  is  amv/ter. 


Ibl.  128.  b.l  66. 
303.  And  (he 
lUt.  of  Merton 
so  H.  3.  cap.  19. 
confirmeth  this 
opinion. 
Hill.  18  K.  S. 
corMRi  rege  in 
Thelaur.  Ebo- 
riun. 

Bra^lrm  lib.  i. 
fql.  63. 
fq]  Slatut.  de 
Mertun. 
«0  H.  3.  cap.  9. 
Vid.  Kraw^t.  1. 5. 
f.  116,417. 
10  Aff.  PI.  20. 

[r]  Vide  Sea. 
•^97.  &  cap.  gar. 
Sccl. 


Matrimonium  fub/equetis  legitimos  facit  quoad  /acerdotium  noH 
quoad  Juccejjioncmy  propter  con/ueiudinem  regni  qubdfe  habet  in  cen* 
irarium.  Vet  the  canon  law  holdeth  them  legitimate  quoad  fac^ 
cejihncm.  At  a  parliament  holden  [q]  anno  20  H.  3.  for  that  to  cer« 
tifie  upon  the  king's  writ,  that  the  fonne  borne  before  marriage  as  a 
baftard,  was  contra  cominwianformam  ecckfifB^  rogaveruntomncs  eplf" 
copi  magnates  ut  confentirent,  qubdnati  ante  matrimonium  tjfent  legi^ 
timi,  Jlcut  nil  qui  nntifunt  poft  matrimottium  quant  km  adjhccejjiontm 
hcereditariam,  quia  ccclejia  tales  habet  pro  tegilimis :  et  onmes  comites 
Sf  barones  un4  xocc  rej ponder unt,  quod  nolunt  leges  Anglict  mutare^ 
qua:  hucufque  ujitatxjant  4*  approbatct, . 

"  IJjmt  que  il  ad  un  colour  d'entrcy  SfC*'  Here  it  is  to  be  ob* 
ferved,  that  the  law  more  refpe6teth  him  that  hath  a  colourable 
title,  though  it  be  not  perfect  in  law,  than  him  that  hath  no  title  at 
all,  as  hath  beene  (iiid  [r]  before  (1). 


Seft.  401. 


71  ^E$  en  le  cafe  avant  dit,  lou  le 
"^  hajiard  enter  apres  la  mort  le 
pier,  et  le  mu/ier  luj/  oujla,  ct  puis  le 
bajlard  dijjeifill  le  f/iulier,  et  act  ijljue, 
et  devie  feijie,  et  Vi-fjue  enter ^  donque 
le  mulier  poit  aver  brief e  d'entre  fur 
diffeilhi  enters  l^ijjue  del  bajlard^ 
et  recovera  la  terre,  i;c,  Et  ijjtnt 
poies  veir  le  diverfUie  lou  tiel  bajlard 
continue  la  poJ)'e£ion  tout  fa  vie  fans 
interruption,  et  lou  le  mulier  enter 
et  interrupt  le  pojjejjion  de  tiel  ba^ 
Jlard,  i^c. 


T5  UT  in  the  cafe  aforefaid,  where 
the  baftard  j?nter  affcer  the  death 
of  the  father,  and  the  mulier  ouil 
him,  and  after  thebaftjyrddifleife  the 
mulier,  and  hath  illue  and  dieth 
feifed,  and  the  iffue  enter,  then  the 
mulier  may  have  a  writ  of  entriejur 
dijjeijin  againft  the  iffue  of  the  ba- 
ftard, and  (hall  recover  the  land,  8cc. 
And  fo  you  may  lee  a  diverfity 
where  fuch  baftard  continues  the 
poffeffion  all  his  life  without  inter- 
ruption, and  where  the  mulier  en- 
treth  and  interrupts  the  poffeilioa 
of  fuch  baftard,  8cc. 


*  mMnernot in Li and M.  but  In  Rob* 
i%)  [See  NQtc  180.J  (i)  [Set  Note  i8j.] 


4i  ET 


Lib.  3. 


Of  Difcents. 


Sea.  401, 


*''*'T^Tie  mulier  luy  mfia."    An  eftranger  in  the  name  of  the 
••  *    .         mulier  without  hw  commandernent  cannot  €nter  upon  the 
fefhurd,  for  that  the  hallard  may  gaine  the  eflate  and  Larre  the 
rnvfier.     And  therefore  regularly  none  fhall  enter  but  the  mvlier^ 
or  ibme  other  by  his  (?ommanderaent.     And  therefore  Littleton 
£iitli  (and  the  nulit:r  put  him  out)  no  more  than  in  the  cafe  [a]  of  [o]  Mich. S8. & 
the  lord  Awdley  :  for  tiiere  an  cftran;:er  of  his  owne  head  could  not  ^  E''^.  iu  the 
enter  iif  the  name  of  him  that  right  had  to  enter  within  the  five       "*^*  ,.^^;^  . 
j^ares.to  avoid  the  fine.     But  in  both  thofe  cafes,  firft,  i(  the  nm-  by^^ie  whole 
'licr  agree  thereunto  before  the  dilcentof  the  baftard  ;  or  fecondK',  court.    Vide 
if  he  that  right  hath  before  the  tiveyeares  be  paft  do  aflent  there-  31  11.  8.  fintr.^ 
nutOy  the  claime  is  good,  and  (hall  avoid  the  efttite  Ihrth  of  the  ba-  conge.' Br.  123. 
Icard  lyid  of  the  conufee,   as  it  waS  holdeu  in   tfit  lojd   AudUy's 
cale,  quia  omais  ratikabitio  rttrotrahitvr,  &■  rnandato  (tgitiparatur,  4  II.  7.  cap. 
and  it  f^andeth  well  with  the  words  of  the  tiatute,  lb  th.rt  they  pur- 
fae  their  title,  &c,  by  way  of  action  or  entry  ;  and  fo  is  the   booke  Vide  Sfct  SZ4. 
in  [b]  31  H.  8.  to  be  intended.  W  3J  H.  8. 

But  in  the  cafe  of  the  ha^ird  eiffne^vfhich  is  LUfkton^s  cafe,  gar-  *'"L''-  '^•°8-  ^'« 
deiii  in  focage,  or  jj^ardein  in  chivalrie,  m^^.y  enter,  for  they  are  no     "  * 
itmngers,  as  in  another  phice  is  phiinly  ihcwed.     It'  an  infant  make 
a  feotfinent  iu  fee,  an  eftranger  oi  his  owne  head  cannot  enter  [c]  to   [c]  Pafc. 
the  ufe  of  the  infant,  for  the  eftate  is  void;ible,     But  where  an  in-  iJi' Bliz.  in  cora- 
fh.nt  or  a  man  of  full  iige  is  difl'eifed,  tin  entrie  by  a  ft ranger^of  his  ™"!"  ^>inco  per 
owne  head  is  good,  and  vefteth  prefently  the  elhae  in  the  infant,  or  jq  jj  ^^^^ 
other  dirte.fee.     So  it  is  if  tenant  for  life  make  a  feotl'nient  in  fee,  7  e.  s.  69. 
aa  eftranger  may  enter  for  a  forfeiture  in  tlie  naoie  of  him  iu  |he  26  E.  3.  62. 
reverfiim,  and  thertiby  the  eftate  ihall  be  veued  iU  him,  et  Ac  de  per  Tharp. 

M^b^'  ,  28.   xi  AS.  U, 

L  45*  'J  If  the  mulifr  enireth  Upon  the  bLilr;ird,  and  the  baltard  re- 
corereth  tlie  land  in  anaflife  againft  the  r/m/icr,  now  is  the  interrup- 
tion avoided;  and  if  the   baltard  dieth  feifed,   ihi&  (Imll  Uure  the 

If  the  baftard  eigne  after  the  dcceafe  of  the  father  entretb,  and  2  A£  ?• 
the-  king  feifeth  the  land  tor  fome  contempt  fuppolbd  to  be  com- 
mitted Dy  the  baftard,  for  which  1*0  freehold  or  inhei  itance  is  loll, 
but  only  the  profits  of  the  land  by  way  of  feifure,  and  the  baftard 
die,  and  his  iiftie  is  upon  his  petition  leltored  to  the  polTeftion,  for 
Xhat  the  feifure  was  ^vithout  caufe,  the  wuuvr  is  barred  for  ever  ; 
for  the  polfefiion  of  the  king  wRen  he  hath  no  caufe  of  feifure  fliall 
be  adjudged  the  poftelfion  of  him  for  whofe  canfe  he  lei  led.  But 
if  after  tha  death  of  the  father  the  mulier  be  found  heirc  and  within 
age»  and  the  king  feifeth,  in  that  cafe  the  pofteftlon  of  the  king  ia 
in  right  of  the  -rfiulivr,-  and  vefteth  the  actual  poflelfion  in  the  wk- 
Cer,  and  confequently  the  bafUird  eigne  is  tbre-clofed  of  any  light 
far  ever. 

And  fo  it  is  when  the  king  feifeth  for  a  coiitempt,  or  other  of- 
fence of  the  father,  or  of  any  other  anceftor ;  in  that  cafe  if  the 
iffue  of  the  baftard  eigne  upon  a  petition  be  rellored,  tor  that  the 
feifure  was  without  caufe,  the  mulier  is  not  barred,  for  the  baftard 

•  could  never  enter,  and  confequently  could  gain  no  eftate  in  the  land, 
but  the  poffeftion  of  the  king  in  that  ^afe  fliall  be  adjudged  in  the 

«n^t  of  the  mtilier.     And  it  is  to  be  obferved,  that  the  baftard  mull 

€ntcr  tff  t>aptam  pq/fcffionem^  and  continue  during  his  life,  without 

^Bterruptioii  made  by  the  mulier, 

I  ^  **  Inicrntpt 
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the  heire  came  lu^  to  the  fee  and  frank  tenement  at  once,  immedi- 
ately iifter  the  deceafe  of  the  wife,  fuch  a  mediate  difcent  ihail  not 
take  away  the  entrie  of  the  difleifeo.  On  the  other  fide,  an  imme- 
dicite  difcent  may  tdke  away  ^n  entrie  for  a  time,  and  nuediately  may 
*be  avoided  by  matter  ex  poJifaHo,  as  bath  beene  faid.  But  if  a  dy- 
ing feifed  taketh  not  away  the  entrie  of  him  that  right  hath  at  tbe 
time  of  the  difcent,  it  (hail  not  by  any  matter  expojlj'ado  take  away 
his  entrie. 

If  a  diOcifor  die  without  heire,  his  wife  privement  enfeint  with  an 
iffue,  and  after  the  ilTue  is  borne,  who  entreth  into  the  land,  he  hath 
the  land  by  difcent,  and  yet  thereby  the  entrie  of  the  diOTeifee  fhall 
not  be  taken  away,  becaufe,  as  Littleton  here  faith,  the  iffue  commetfa 
not  to  the  lands  hnmediately  by  difcent,  after  the  deceafe  of  the 
father. 

And  fo  it  is  if  a  difleifor  make  a  gift  in  taile,  the  remainder  in 
fee,  and  tbe  donee  dieth  without  iilue,  leaving  his  wiie  privement 
enfeint  with  a  fonne,  and  he  in  the  remainder  enters,  and  after  the 
fonne  is  borne,  who  entreth  into  the  land,  this  difcent  fliall  not  take 
away  the  entrie  of  the  dilieifee,  caufd  qudfuprd, 

4 

I  *'  Contrarium  tenetur,  Sf-c."    This  is  an  addition,  and  therefore 

to  be  palled  over.    And  at  this  day,  this  cafe  of  Littleton  is  holden 
for  cleere  law. 


<A^.w8.b.)  Sea.  395. 

TTEMfJi  UM  diffeifor  enfeqffa  fon      ALSO,  if  a  diffeifor  enfeoffe  his 
fder  en  fee,  et  le  pier  monf/i  de    "^  father  in  fee,  and  the  father  die, 
fielejiatejeyie,  p*tr  que  les  ienemenis    feifed  of  fuch  eftate,  by  Which  the 
4\fcendont  a  U  dilJaJor,  J  come  fits  et    land  defccnd  to  the  difleifor,  as  fonne 
heire,  ifc.  en  ceji  cafe  le  dijjeijee  bicn    and  heire,  &c.  in  this  calc  the  dif- 
poit  enter  fur  It  diffeifor ^  nient  oIh    feifee  may  well  enter  upon  the  dif- 
Jiaut  le  diJcerUy  pur  ceo  que  quant  al    feifor,   notwithftanding  the  r.-,  .^       -i 
dUfeiJin,  le  J^ffeifor  ferra  adjudge  eins    difcent,  for  that  as  to  the  dif-  L242.  a  J 
foifque  come  dijjeijor^  nient  objtajit  le    feifm,  the  difleifor  fliall  bee  adjudged 
cfi/ceTi^,  II  quia  particeps  Ci'iminis.         in  but  as  a  difleifor,   notwitnfliand'-, 

ing  the  difcent,  quia  particeps  cri-' 

varus  (i). 

15  £.  4.  €5.  a.  r\T  this  fufficient  hath  beene  faid  before  in  this  chapter,  Seft.  386, 

11  E.  4.  f.  ^^  ^^  regularly  it  is  true,  that  albeit  a  difcent  be  call,  and  the 

53  H  6  Tb^  entrie  of  the  difleifee  taken  away,  yet  if  the  diffeifor  commeth  to  the 

•54  H.  6. 11.  land  agp,ine,  either  by  difcent,  or  purchafe  of  any  eftate  or  freehold, 

U  H.  8. 9.  wliich  is  implyed  in  the  (&c.)  the  diffeifee  may  enter  upon  him,  or 

24  H.  8. 3.  9.  jjave  his  aflife  againft  him,  as  if  no  difcent  or  meane  conveyance  had 

l«^. «.  o.  |>geue,  quia  particeps  criminis, 
t9ASL5^,    a9E.».«5,«6.    (5*0^- Sett.  409.) 

I  ent  added  in  L«  and  M.       |  9c*  added  1  quia  particeps  criminu^  not  in  L»  and  M# 

(i)  [See  Note  17a.] 

Sea. 


Lib.  3; 


Of  Difcents* 


Sea.  396^  Sd7. 


Sea.  396\ 


J^TEUff  fi  hotnejeifie  de  certnine 

terre,eji  fee  ad  vjue  deux  fits,  et 

moruftfeifie,  et  iepuifnejits  entraper 

abatement  en  in  tare,  quel  ad  r'ne,  et 

de  ceo  tnont/tfeifie,  et  /e.>  tenemcnlA  di- 

Jcendont  ai  ifjue,  t't  /'i[iue  nitra  en  la 

ierre:  eii  celt  cajv  /ejits  eigne,  on  fhn 

heite,  poit  aitei  pc-i  la  leif  Jar  I'lffne 

del  Jits  pinfn'*,  7iicnt  contH/ieant  le 

dijcent,  pur  ceo  r/uc  quant  lejits  puijne 

abatijt  en  ta  tet ;  i\upres  le  u  art  Jim  pier 

devant  ajhin  eittn'c  per  I (^  Jits  eigne 

'^JtJit,  la  ky  intenJra  que  il  enti  a  en 

claj/mant  come  hey  re  a  Jon  pier,    Et 

pur  ceo  que  l^eignfijits  claj/ma  per 

mepue  le  title,  cejl'tjcavoir^  come  hiyre 

ujim  pier,  ii  et  fes  heires  potent  enter 

jmr  iHifue  depuljm  XJits,  nient  obftunt 

de  difceiit,  S^c.  pur  ceo  que  its  claymont 

fer  un  niej'me  title,     Et  en  mej'me  le 

fnaner  ilj'erra,  Ji  fuevont  plujirrs  di- 


A  L60,  rfa  man  feifed  of  cer- 
taine  land  ia  fee  have  iflue  two 
fons^and  diel'eifed,  and  the  younger 
fonne  enter  by  abacement  into  the 
land,  and  hath  ilTue,  and  dietb  feiied 
thereof,  and  the  land  defcend  to  biji 
iffiie,  and  the  iilue  enters  into  the 
land:  in  this  cafe  the  eldeft  fonne^ 
or  his  heire,  may  enter  by  the  law 
upon  the  iflue  of  the  younger  fon, 
notwithftanding  the  difcent,  becaufe 
riiat  when  tho  younger  foa  abated 
into  the  land  uttei'  the  death  of  his 
father,  before  any  en  trie  made  by  the 
eldeit  fonne^  the  law  intend  that  hee 
eiitied  claiming  as  heire  to  bis  fa- 
ther. And  for  that  the  eldeft  fonne 
claimes  by  the  fame  title,  that  is  to 
fay,  as  heire  to  bis  father,  hee  and 
his  heires  may  enter  upon  the  iffue 
of  the  younger  fun,  notwithftanfling 
jients  deun  ijfiie  a  tm  auter  ifjue  del  the  difcent,  ^.  becaufe  they  ciaime 
•jndjiiejits.  .  by  the  fame  title.    And  in  the  fame 

manner  it  fhall  be,  if  there  were  more  difcents  ftom  one  iffue  tp 
another  iffue  o^'  the  youuger  fonne  (i). 


Se6l.  397. 


fLf^S  en  tiel  cafe,  Ji  le  pierfuit 

/«^e  de  certaine  terres  en  Jet,  et 

-ad  iffite  deux  Jits,  et  devie,  et  V  eigne 

^Jits  enter,  et  eftfeijiey  ^c.  et  puis  le 
ptMiefrere  Ivy  dij^eifiji,  per  ami  dif 
fei^n  iie/ijeifieenj'ee,  et  ad  iffuef  et  de 

tiel  estate  mor^fijeijie,  donques  l^ eigne 
frere  ne  poit  eriter,  mes  eji  mis  oj'on 

brief e  d  entre  fur  diffeiiin,  8ic.  ^  de 
recoverer  la  terre*     Et  la  caufe  ejl, 

mar  ceo  que  lepuifnefrerc  vient  a  les 

tenements  per  tortious  dijjeijinfait  a 
Jw  eigne Jrere,  etper  el  tort  la  ley  ne 

poit 

^fmt  Qot  in  L.  and  M. 
iJUs-^^i,  L.  imd  M.  and  Roh« 


TOUT  m  this  cafe,  if  the  father 
were  feiied  of  certaine  lands  ia 
fee,  and  hath  iffue  two  fons,  and  die, 
and  the  eldeft  fonne  enter,  and  is 
feiied,  &c.  and  after  the  ^'oun^er 
brother  diifeileth  him,  by  which  dit 
£^fio  he  is  ieifed  in  fee,  and  hath  if- 
fue, and  of  this  eftate  dieth  feifed, 
then  the  elder  brother  cannot  enter, 
but  is  put  to  his  writ  of  entriejur 
dijjeifin,  Sfc.  to  recover  the  land* 
And  tlie  caufe  is, for  that  the  young- 
eft  brother  commeth  to  the  lands  by 

wrongfui 

\^fits-^rife,  L.  and  M.  and  Roh# 
§  &c,  not  in  L.  and  M.  n«r  Roh, 


(t)  [See  Note  4.74.3 


Lib,  3.      Cap.  6.  Of  Difcents.  Se6t.  404. 

•*    QI  baron  et  feme,  come  en  droit  fa  feme,  ont  title  et  droit  d*enter, 
^^  Src.  et  tie!  tenant  worujl  Jcifie,  «J)'C." 
9 11.  7. 2/.  *.  Thci'e,  words  are  generally  but  are  particularly  to  bee  underAoody 

e  K.  4.  2.x  i^lz,  when  the  wnmg  was  done  to  the  wife  during  the  coverture ; 

?!  ^i[^-*t*o*'h  ^^^  ^^  ^  ^^^^  ^^^^  ^®  ieifed  of  lands  iu  fee,  and  is  difleifed,  and  then 
4->  E  S  It.  '  tiketh  ^nft)and;  in  this  cafe  xht  hufband  and  wife,  as  in  the  right 
15  K.  4.  of  the  wife,  have  right  to  enter,  and  yet  tht>  dying  feifed  of  the  dif- 

diiMiit.  30.         feifor  in  that  cafe  ihall  tdkc  away  the  entry  of  the  wife  after  the  death 

of  her  hulband  ;  and  the  reafon  is  afwell  for  that  (bee  herfelfe  when 
ibee  was  folc,  might  have  ^entred  and  recontiiiued  the  pofi'eiBon,  at 
alfo  it  ihall  be  accounted  her  folly  that  ihee  would  take  fuch  a  buf- 
band  which  would  not  enter  before  the  difcent. 
9H.7. 24-  But  ther«  if  the  woman  wv.e  within  age  at  the  timeofr    ./?    i^  -j 

her  taking  of  hufband,  then  the  dying  feifed  (hall  not  after  t^         '-* 
the  deceaie  of  her  hufband  take  away  her  entry  ;  becaufe  no  folly 
can  bee  accounted  in  her,  for  that  thee  was  within  age  when  (liee 
tooke  hufnand,  and  after  coverture  (lie  cannot  enter  without  her  huf- 
band ;  all  which  is  implyed  in  the  faid  (4  c.)- 

Vid  Sc^.  49 J-  "  Laches  It  baron  ne  turnera iQfem^  Sf^c. al prejudice.  See*'  Laches 
Hob.  96.  fignifieth  in  the  coumion  law,  retchlefneflc,  or  negligence,  et  negli^ 

Ant.  fS.*?.  b.  gentia/emper  habtt  infortuHium  comitem.  .Here  is  a  diverfity  to  be 
1  Ty?v.  «66.  obfervftd,  that  alheit  regularly  no  laches  fhall  ijc  accounted  in  in- 
1  iljT  4  *  fants,  or  feme  co\*erts,  as  is  aforefaid,  for  not  entry  or  clayme  to 
riij.  2'a.  avoid  difcents,  yet  laches  Hudl  be  accounted  in  them  for  no  per- 

formance of  a  condition  annexed  to  the  (late  of  the  land.  For  if  a 
feme  be  infeof!'ed  cither  before  or  after  noarriage,  referving  a  rent, 
$0  n.  6. 2B,h,  and  for  default  of  payment  a  re-entrie  ;  in  that. cafe,  the  laches  of 
(u]  31  Aft.  p.  17.  the  baron  fhall  disherit  the  wjfe  for  ever.  And  fo  it  is  [«]of  an 
42  E.  S.  1.^  infant ;  his  lurhrs,  for  not  performing  of  a  condition  annexed  to  a 
PI.  Cora.  5a.        flate,  cither  made  to  his  anceftor  or  to  himfelfe,  (hall  barre  him  of 

13  H  7.  ^^^  "8^^  ^^  *^®  ^^"*^  ^^^  t^er. 

S.>  U.  61-41.  II  '^  n^^"  make  a  feoffment  in  fee  t«  another  referving  a  rent, 

ri.  Cora.  136.  b.-  and  if  he  pay  not  the  rent  within  a  moneth,  that  he  (hall  double 
yieta  lib.  t.  tlie  rent,  :md  the  feoftee  dieth,  his  heire  within  age,  the  infant  pay- 
cap.  60.  ^jjj  jj^  j|jg  Yunr^  he  ftmll  not  by  this  laches  forfeit  any  thing.     Bi*t 

otherwife  it  is  of  a  feme  covert ;  and  the  reafon  and  caufe  of  this 
To]  T^ftatutcde  diverfity  is,  for  that  the  infant  is  provided  for  by  the  ftaiute,  [o]  noti 
fceitou,  ca»  5.     currejU  ufurce  contra  aliquem  infra  aitaiem  exijten\  Spc.    But  that 

ftatiite  doth  not  extend  to  a  feme  covert,  neither  doth  that  llatute 
extend  to  a  condition  of  a  re-entry  ;  which  an  infant  ought  to  per-* 
forme,  for  the  forfeiture  thereof  cannot  bee  called  Mfura. 


,  * 


*Sea.  404. 

• 

ILfES  7a  coitrt  tient,  loutiel  title  T^UT  the  cowrt  hoWeth,  whero 

•^*^  ell  done  al  feme  fole,  ^ue  puis  fuch  title  is  riven  to  a  fern  fole, 

prent  oaron  que  n'entrapas,  einsfufer  tvbo  after  taketh  hufband  which  doth 

%i  difcetii,  i$c.  la  auter  e/i,  carjerra  not  enter,  but  fuffcr  a  difcent,  8lc; 

dit  tbero 

*  This  Section  ig  not  ia  L.  and'M.  nor  Roh»   * 


V    • 


JLib.  3. 


Of  Difcents. 


Sfea.  405. 


dii  la  folly  h  feme  de  prendre  tiel    there  otherwife  it  is,  for  it  (hall  be 
haron  que  ^Centre  en  temps,  S^c.  faid  the  foHy  of  the  wife  to  take  fuch 

a  hufband  which  entered  not  ia 

time,  8cc. 

'T'HIS  is.  added,  and  therefore,   as  formerly  I  have  done,   I      9.  IL7.24» 

meddle  not  withall ;  howbeit  the  opinion  is  holden  for  law,  as 
it  appeareth  in  the  fedion  next  precedent. 


Sea.  405. 


"TTEM^fi  home  que  efi  de  fwnfane 
^  mefnoriey  que  eji  a  aire  en  Latin, 
qui  noa  eft  compos  mentis,  ad  caufe 
aentre  en  af cutis  iiels  tenements,  Ji 
tiel  difcent,  \xt{u^TdL,foit  eive  en  fa  vie 
durant  le  temps  que  ilfuit  de  nonfane 
fnemorie,' et  puis  devia,fon  heire  bien 
poit  enter  fur  luy  que  eji  eirn  pir  dif- 
cent. Et  en  ceji  cafe  payes  veier  un 
cas,  que  Vheire  poit  enter,  et  uncore 
fon  ance/ter  que  avoit  mefme  le  title  ne 
jpuiffbif  enter.  Car  celuy  quefuit  hors 
deja  memorie  al  temps  de  tiel  difcejU, 
s'ii  voile  enter  apres  tiel  difcent,  fi 
action  fur  ceqfoit  fue  envers  luy,  il 
nadrienspurluy  0  pleder,  ou  de  luy 


ALSO,  if  a  man  which  is  of  noa 
"^  fane  memory^  that  is  to  fay  iu 
Latine,  qui  non  eji  compos  mentis, 
hath  caule  to  enter  into  any  fucli 
tenements,  if  fuch  difcent,  utfupra, 
bee  had  in  his  life  during  the  time 
that  he  was  not  of  found  memorie, 
and  after  dieth,  his 'heire  may  well 
enter  upon  him  which  is  in  ,by  dif- 
cent. And  in  this  cafe  you  may  fee 
a  cafe,  where  the  heire  may  enter, 
and  yet  his  anceftor  which  had  the 
fame  title  could  not  enter.  For  hee 
.which  was  put  of  his  memorie  at  the 
time  of  fuch  dif^ent^  if  hee  will  enter 
after  fuch  a  difcent,  if  an  afition 
ayder,  mes  a  dire,  que  ilfuit  denon  *upon  this  be  fued  againfi;  him,  he 
Jane  memorie  al  temps  de  tiel  difcent,    hath  noihins:  to  plead  for  himfelfe 


S^c.  Et  a  ceo  ne  ferra  il  refcdve  a 
dire,  pur  ceo  que  nulhome  defpleine 
age  ferra  refceive  en  afcunpleeper  la 
ley  a  ♦  difaoler  le  perlon  demefne,  mes 
le  heire  bien  poit  difabler  le  petfon 
fon  auncefterpurfon  advantage  f  de- 
mefne  en  tielcas,pur  ceo  que  nul laches 
poit  eftre  adjudge  per  la  ley  eta  celuy 
que  ad  nut  aifcretton  en  tiel  cafe. 


or  to  heipe  him,  but  to  fay,  that  hee 
was  not  of  fane  memorie  at  the  itime 
of  fuch  difcent,  &c.  And  he  Ihall 
not  bee  received  to  fay  tliis,  for  tliat 
no  man  of  full  age  (hjul  bee  receiv- 
ed in  any  plea  by  the  law  to  difable 
his  owne  perfon,  but  the  heire  ma^ 
well  difable  the  perfon  of  bis  ancef- 
tor for  his  owne  advantage  in  iiich 

cafe,  for  that  no  laches  may  bee  adjudged  by  the  law  in  him 

wtiich  liatli  no  difcretion  in  fuch  cafe. 


UERE  LUtktQn  e:i^U\ntih  a  man  of  no  found  memorie  to  be 

mm  Xompos  mentis.    Many  times  (us  here  it  ap.peareth)  the  La*  p|  q^^  ^^^ 
tin  word  expluneth  the  true  fenfe,  and  calleth  him  not  amcrufy  363.  b.jx^r' 
demenSjfurioj'ujiy  lunaiici4$,fatuus,Jubu$,  or  the  like,  for  non  compos  Sandt  n.  lib.  ^ 
wuatis  is  moH  fare  and  lexall  (1).  *?•  ^'^T'  ^^^* . 

**       ^  '  /  Beveriey's  cafo. 

Mirror  cap.  1.  fpft.  9.  ca.  5.  f«ft.  1.    Braft.  lb.  165  and  4«0.     Britton  fo.l67.  b.  217.  66. 
YlpUlL  6.  ca.  39.    Fiu.  N.  B.  22S.  b*    Stanf.  Prer.  S3,  34,    (Hob.  96.    Sid.  US.) 

f  dijl9bifir  H  addf d  L,  tnd  M,  and  Roh.      t  dmifiti-^dil  Mrf,  L.  and  M.  an4  Roh. 

Ci)  [See  Note  iSj.l 

I4  ^''o* 


Lib.  d.      Cap.  5.  OfDifcertts.  Sea.  40^. 

(SInft.14*)  Non' compos  mentis  is  of  foure  forts  j  i.  Ideota^  ^hithr^    ^        -t 

from  his  nativitie,  by  a  perpetmill  infirmitie,  is  ivon  compos  L'*^7-      -J 
mentis*     a.  Hee  that  by  iicknelTe,  griefe,  or  other  accitlenty  -wholly 
Lib.  4. 124, 195.  lofeth  his  memorie  and  underllanding.     3^  A  lunatique  that  hath 
BcTerleje'Beafe  fouietime  his  underftaiiding  and  fometimfe  not,  aiiquando  gaudei  luci^ 

dis  intervalliSf  and  therefore  he  is  called  Hon  compos  maitis,  fo  long 
AS  he  hath  not  underftanding.  Laftly,  hee  that  by  his  owne  vitious 
adt  for  a  time  depriveth  himfelfe  of  bis  niemorie  and  underhand ing^ 
as  he  that  is  drunken..  But  that  kindeof  non  compos  mentis  Aiall 
give  no  privilege  or  benefit  to  him  or  to  his  heires.  And  adifcent 
fiiall  (1)  take  away  the  entrie  of  kn  ideot,  albeit  the  want  of  under- 
Handing  was  perpetuall ;  for  Littleton  fpeaketh  generally  of  a  man 
of  non  fane  memorie.  So  likewife  if  a  man  that  becomes  non  cam^- 
pos  tnentis  by  accideht,  as  is  aforcfaid,  be  diffeifed  and  fiiffer  a 
(8  Rep.  liTO.)     difcent,  albeit  he  recover  his  memorie  and  anderftandirtg  againe, 

yet  hee  fhall  never  avoid  the  difcent ;  and  fo  it  is  d  fortiori  of  one ' 
that  hath  lucida  intervalia*    As  for  a  drunkard  vi'ho  is  voluntarius 
dccmon^  he  hath  (as  hath  hecne  faid)  no  privilege  xbcreby,  but  what 
(PIo.  Com.  19.)  hurt  or  ill  foever  he  dothj  his  drunkennelle  doth  -  aggravate   it  1 

Omne  crimen  ebrietas  Sf  inccmlity  Sr  detcgit, 
(4^p.  i25,b.  If  an  ideot  make  a  feoffment  in  fee,  he  fhall  iti  pleading  never 
*•  ^-  ^'  ^^'^2  avoid  it  by  faying. that  hee  was  an  ideot  at  the  time  of  his  feoflP» 
Abb  Aff.  89.  b*  ^®^^>  ^"^  ^^  ^^  beene  from  his  nativitie*  Btit  upon  an  oflice 
F.  N.  B.  xos*.  found  for  the  king,  the  king  fliall  avoid  the  feoflment,  for  the  be- 
5E.  S-  70r  nefit  of  the  ideot,  whofe  cuftodie  the  law  giveth  to  the  king. 

Briiton  cap.  28i       So  it  is  of  a  ?io«  compos  mentis  by  accident,  and  of  him  qui  gaitdcf 
^^  \ff    1  4         hicidis  intervallis,  if  an  eftate  be  made  during  his  lunacie  :  forul-* 
35  Aff.  pi.  10.      ^^^^  ^^®  parties  themfelves  cannot  bee   received  to  difable  them-* 
_       .  felves,  yet  twelve  men  upon  their  oathes  may  finde  the  truth  of  th<5 

Scire  fac.  i6f).  flatter.  But  if  any  of  them  alien  by  fine  or  recoveric,  this  fliall 
Stanf.  Pr.  34.  not  onely  binde  himfelfe,  but  his  heires  alfo.  (2)  As  amongll  other 
F.  N.  B.  202.  a;  things  requifite  to  be  knowen,  thefe  cafes  you  ihull  ^nde  at  large 
Bevcrlfcye'scafe  j^  my  (^ommentarieSj  wbercuntOj  for  brevitie,  I  referre  the  reader  : 
12a  ^P^"  ^    which  bookes  there  have  beene  foure  feveraU  opinions  con- 

'        •  ceming  the  alienation,  or  other  aft  of  a  mtm  that  ^^  ^^^Xoa'7    Kl 

i'lim  ftiit^infta     compos  mentis,  3fC.     For,  firft,  fome  are  of  opinion,  that  hee  L"*47-  ^-i 
tetatenS*  may  avoid  his  owne  a<5l  by  entrie,  or  pjea.     Secondly,  others  are  of 

opinion,  that  he  may  avoid  it  by  writ  J  and  not  by  plea.     Thirdly, 

others,  that  he  may  avoid  it  either  by  plea,  br  by  writ ;  and  of  this* 

*:>pinion  is  Fitzhetbert  in  his  Natura  Br'eviumy  nbi  /irpra.     And 

Littleton  here  is  of  opinion,  that  neither  by  plea  uor  by  writ,  nor 

otberwifej  he  himfelfe  fliull  avoid  it^  but  his  heire  (in  refped  his  an- 

ceflor  was  non  compos  mentis)  (hall  avoid  it  by  entrie,  plea,  er  writ. 

And  herewith  the  greatcfl  authorities  of  our  bookes  agree ;  and  fo 

ft  J  i^itj.  4  "was  it  refolved  with  Uitleton  in  Beverlei/e's  cafe  ;  [rj  where  it  is 

fol.  126,  lit*      faid,  that  it  is  a  maxim  of  the  common  law,  that  the  partie  fliall  not 

(Flo.  19.  a.    .     difable  himfclfCi    But  this  holdeth  only  in  civil  caufes;  fcr  in  cri- 

Fi  Wi  B.  232.).    jiiinaii  caufes^  as  felonie,  &c.  the  a6t  and  wrong  of  a  madniAnfliall  6ot 

bee  iflaputed  to  him,  for  that  in  thofe  caufes,  aftus  nonfacit  reum,  ntfi    . 
mens  Jit  rea,  and  he  is  amens  (id  eft)  fine  mente^  witnout  his  minde 
«r  difcfsetion;  and  furio/us  Jhlo  J'urorc  punitur,  a  madman  is  only 

punilhed 


(t)  In  all  the  editions  except  the  ftdH,  the        (i)  [See  Nofe  it6.] 
Wdrd  mt  is  here  erfOneouily  inferted. 


Lib.  3  4  Of  Difcents.  SeH,  406* 

imnifhed  by  hi»  madneffe.    And  fo  it  is  of  an  infant,  untill  he  bft  of  26  Aff.  27. 

the  afi€  of  foorteene,  which  in  law  is  accounted  the  age  of  dif*  t^  ^;  ^'  ^** . 
.  ^  '  °  Stantord  16.  b. 

cretion.  ^      *    „     .    ^  .^       ,    r-      8E.«,C>>roD- 

**  £f  «i  cejt  cafe  poyes  vetr  «n  cafe^    SfC,      And  though  L«N  4if .  414.  351^ 

^/c/oA  faith  (one  cafe),  yet  other  cafes  may  be  found  to  the  fame  22  £.  3. 
end.     For  if  there  be  grandfather,  father,  and  fon,  and  the  father  ^^»^'  *24; 
difleife  the  grandfather,  and  make  a  feoffment  in  fee,  without  war-  ^^^u '^a!*  ^^'^^^  • 
rantie,  the  grandfather  dieth,  albeit  the  right  defcend  ,to  the  father,  p.  ^^  g^  goj  p^  . 
he  cannot  by  this  right  defcended. enter  againil  his  owne  feoff-  sH.  r.  S.  Vide 
liient ;  but  if  he  die  th«  fonne  fhall  enter,  and  avoid  the  edate  of  3  £.  3.  tit, 

the  feoffee.  EntrieCong. 

Statham. 
12E.4.  8.    89  H.  6.4.    Abbr.  AiT  89.    39  H.  6.  43.    (Polt  J65.) 

So  if  the  grandfather  be  tenant  in  taile,  and  the  father  diffeife  15  E.  4.  tit. 
hmifUt/upra,7Huiatisniutandis»  DifccntSO. 

If  lands  be  given  to  two  and  to  the  heires  of  one  of  them,  he  that 
hath  tlie  tee  fimple  ihall  not  have  an  a^ion  of  waff  e  upon  the  flatuto 
of  Gkucejiery  againft  the  joyntenant  for  lift,  but  his  heire  fliall  main-  (Ant  53.  b. 
tame  an  adion  of  waffc  againff  him,  upon  the  ftatute  of  Gloucefier;  SOO.  b.) 
fo  the  heire  Ihall  mointaine  that  action  which  the  anceftor  could 

110t« 


Sed.  406.  , 

7p  T fi  fiel  home  de  nonfane  memo^  A  N  D  if  fuch  a  man  of*  non  fane 

^^  rie  fait  feoffment  y  S^c.  il  *  mefme  "^  memorie  make  a  feoiFinent^  &c. 

ne  poit  enter,  ne  aver  brief e  appelC  hee  bimfelfe  cannot  enter,  nor  have 

Dum  non  f'uit  compos  mentis,  &c.  a  writ  called  Dum  non  fuit  eompoi 

cau(?iqu&  fupra;  mesapresfia  mort  mentisy  ^c.  caufi  quafupra:  but  af- 

foH  Aeire  bien.  poit  enter,  ou  aver  le  ter  his  death  his  heire-  may  well  en- 

dit  brief e  Dum  non  fuit  compos  men-  ter,  or  have  the  faid  writ  of  Dum  non 

Us  a  fon  election  %.     Mefme  la  leu  fuit  compos  mentis  dXhh  choice.  The 

€/i  lou  enfant  deins  age  fait  feoffe^  fame  law  is  where  an  infant  within' 

menty  et  devie,  fon  heire  poit  enter,  age  maketh  a  feoffment,  and  diethi 

ou  aver  un  briefe  de  Dum  fuit  infra  his  heire  may  enter,  or  have  a  writ 

eetatem,  &c.  of  Dum  fuit  infraatatem,  ^c. 

"  JpJ  I T  feoffment^  8^c*^    Or  any  other  liko  conveyance  in  pais  / 
hut  fines  and  other  affiirances  of  record  are  not  implyed  in 
this  {Sfc). 

"  Mefme  la  letf  d'un  enfant,"  This  is  true,  as  to  the  bringing 
of  a  Dum  fuit  intra  uttatem,  4*^.  but  without  queftion  the  infant 
in  that  cafe  might  have  entered,  as  it  appeareth  in  the  next  Sec* 
lion  (i). 

«  Briefe 

*  nufmi  not  in  L.  and  M.  nor  Rob*      '  j>  la^a  L.  and  M.  and  Roh. 

X  &c,  added  L.  and  M.  and  Rob.    Tke  reft  ot  this  Se^oa  not  in  L.  and  M.  nor  Roll. 

(<)  See  the  obfervation  of  Mr.  Dunning     of  Zouch  ex  demiis*    Abbot  and  Halletl  n 
An  ibis  paflage  i«4iii  argument  in  Che  ca£     Parfons  and  I^lelt^  %  Bun*.  1794* 


Lib.  3.     Cap.  6.  Of  Difcents^ 


Sea.  407-409. 


*^  Brirfe  Dmn  non  fiiit  compte  mentis."  Thit  writ  (as  it  ap« 
peareth  by  our  author)  lieth  for  the  heire  of  him  that  was  nau- 
catnpos  f»entiSf  and  not  for  himfelfe  ;  but  a  Dumfuit  infra  mtatem 
lieth  as  well  for  the  anceftor  bimfelf  after  his  full  age,  as  for  his 
heire. 


Sea.  407. 


[248.  a-l 


TTEMf  fijeofue  *  diffeifie  per  un 
enfant  deim  age,  lequ^laiiena  a  U7$ 
cuter  in  fee,  et  I  alienee  deviefeifie,  et 
les  tenements  difcendont  a  Jon  heire, 
^  ejleant  V  enfant  deins  age,  mon  entry 
eft  tolle,  S^c.  % 


A  L SO,  if  I  be  diflfeifcd  by  an  in* 
^^  fant  within  age,  who  alieneth  to 
another  in  fee,  and  the  alienee  dieth 
feifed,  and  tlie  lands  defcend  to  his 
heire,  being  an  in&nt  within  age,  my 
entxie  is  takea  away,  8cc.  (1) 


•# 


Se6t.  408. 


]iTE  S  ft  V enfant  deins  age  enter 
**^  fur  V heire  que  eji  §  einsper  dif 
tent,  come  il  bienpoit,  pur  ceo  que 
\mefme  le  Hifcentfuit  durantfon  non' 
a^e,  donquejeo  bienpuiffe  enter  fur  le 
dijjeifor,  pur  ceo  que  per  Jon  entrie  il 
ad  defeat  et  anient  le  difce 


fcent. 


T>  UT  if  the  infant  within  a.ge  en- 
^^  ter  upon  the  heire  which  is  in  by 
difcent,  as  he  well  may,  for  that  the 
fame  difcent  was  during  his  nonase, 
then  I  may  well  enter  upon  the  dif- 
feifor,  becaufe  by  his  entrie  bee  hath 
defeated  and  taken  away  the  difcent. 


^de  the  next 
6e^  following. 

43  E.  5.  tit. 
^■tr.  Cong, 
Vet.  N.  B. 
196.  b. 

F.  N.  B.  19f. 
4$  £.  5. 21. 


H 


ERE  it  appearetb,  that  the  entrie  of  the  infant  is  lawfull, 
and  giveth  advantage  to  the  diffeifee  to  enter  alfo,  becaufe  the 
difcent,  which  was  the  impediment,  is  avoided.  And  it  is  to  be 
obferved,  that  if  the  difcent  be  cad,  the  infjemt  being  within  age,  he 
may  enter  at  any  time,  either  within  age,  or  after  his  full  age. 

And  fo  it  is  if  an  infant  make  a  feoffment,  ^c,  he  may  enter  ei- 
ther within  age,  or  at  any  time  after  his  full  age,  and.fo  in  both 
cafes  may  his  heire.  ' 


Sea.  409. 


ip  N  mefme  le  manner  eft,  loujeofue 
-^  diffeifie,  et  le  diffeifor  fait  feoff- 
ment  enjeefur  condition,  et  le  feoffee 
vioruft  de  tiel  eftate  feifte,  ^  jeo  ne 
furroy  **  mr/  enter  fur  ^-^  I  ^  heire  le 

feoffee : 

^  iSfiifii  not  in  Roh.  but  in  L.  and  M. 
f /?  acMed  L.  and  M.  and  Roh. 
1  9c,  not  i  1  L,  and  M.  nor  Roh* 
{  ans^bdn,  L.  and  M»  and  Rob. 


T  N  the  fame  manner  it  is,  where  I 
amdiireifed,andthediilbiformake 
a  feoffinent  in  fee  upon  condition^ 
and  the  feoffee  die  of  fuch  eftate 
feifed^I  may  not  enter  upon  the  heire 

-  of 

I  ms/mt  not  inX.  and  M.  but  in  Roh# 
%&c.  added L. and  M.  and  Roh, 
^*  sn  Dot  in  L.  and  M.  nor  Roh. 
ft  rArfr«-^/irr/|  L«  aad  M.  and  Rob; 


il)  [SccNoUiSj.] 


Lib.rS. 


Of  Difcents* 


Sea.  410. 


feafftt :  mes  fi  le  condition  foit  en* 
freintj  ijjint  que  nur  eel  caufe  le  feof" 
for  enter  fur  I  /leire,  ore  jeo  bien 
purfj'e  entery  pur  ceo  que  quant  le 
jeoffor  ou  Jes  heires  entront  pur  le 

condition  enfreintj  le  difcent  e/i  ouf- 

temient  defeat,  S^c.  Ij^^ 

T 


of  the  feoffee:  but  if  the  condition 
bee  broken,  fb  «9  for  this  caufe  the 
feoffor  enter  upon  the  heire,  now  I 
may  well  enter,  for  that  when  the 
feoffor  or  his  heires  enter  for  the 
condition  broken,  the  difcent  is  ut** 
terly  defeated,  &<:• 


HE  reafon  hereof  is  apparent,  for  cefante  cavJlSiy  cejptt  cau/atum.  Vide  tbt  Sea. 
Tenant  tn  capite  maketh  a  feoffment  .in  fee  to  the  ufe  of  the  ^**  ^Ism^^ 
feoffee  and  las  heires,  untill  the  feoffor  pay  an  hundred  pounds  to  fj^f^  ^99, 
him  or  his  heires,  the  feoffee  dieth  his  heire  within  age,  now  hath  (Ant  5.'395.> 
the  king  the  wardfhip  of  the  bodie,  and  iS  intituled  to  the  gard  of 
the  land.     But  if  tlie  feoffor  pay  the  hundred  pounds  according  to 
the  limitation,  the  wardlhip  is  devefted,  both  for  the  body  and  the 
land,   and  fo  it  is  in  cafe  of  a  condition :  for,  as   Littleton  here 
faith,  the  difcent,  which. is  the  caufe  of  wardlhip,  is  utterly  de- 
feated.    And  by  thefe  two  lull  cafes  which  lAtileton  hath  here  put, 
it  appeareth,  that  there  is  no  difference,  where  the  difcent  is  dif-  (Ant  76,  b.) 
r      5i    K  1  ^r^^d  by  a  right  paramount,  as  where  the  ftate  was  never 
J_24o.  O.J  ij^^fuii^  (^  in  the  cafe  of  an  infant,)  and  where  the  difcent 
is  affirmed  for  a  time,  the  eilate  being  lawfull,  and  being  after  de** 
feated  by  matter  expofifacto^  by  a  tide  of  re-entiy. 


Se6t.  410. 


TTEMyfijeofoy  diffeifiey  et  le  dif- 

'  fcjfor  ad  ijj'ue  et  enter  en  reli^ionf 

perjorce  de  quel  les  tetiemmts  dijcen-' 

do?U  a  Jon  ijjuey  en  ceji  cafe  jeo  bien 

pmffe  enter  fur  Vijjue,  et  uncore  la 

fuit  vn  difcent.    mes  pur  ceo  que  tiel 

difcent  xnent  >il  ijjiie  per  fait  le  pier^ 

fcilicet,  pur  ceo  que  il  enter  en  reli^ 

gion,  Sfc.  et  le  difcent  ne  vient  a  luy 

per  fait  de  Dieu^  fcilicet,  |)er  mort, 

ifc.  mon  entre  eft  cojigeable.     Car  ft 

jeo  arraigne  un  aJHfe  de  novel  diffei- 

fin  envers  mon  dijjeiforf  coment  que  il 

putt  enter  en  religion^  ceo  ne  abatera 

my  mon  briefer  mes  mon  brief e  (ceo 

nan  obflant)  ^fioyera  enfaforcey  et 

*  mm  recovere  vers  luyjerra  bonne. 

fEt per  mefme  le.reajon  le  difcent 

me  aveigne  a  fon  iJJiie  per  fon  fuit 

aeMefne,  ne  tolleru  may  de  mon  en* 

frie,  i^c. 


XX  tf  r.  not  ID  Xr.  and  M*  nor  Roll. 
fmon  nnvirinoi  in  L«  and  Mnor  Rolu 


A  LSO,  if  I  be  diflTeifed,  and  the 
■^  diifeifor  hath  ilfue  and  entreth 
into  religion,  by  force  whereof  the 
lands  deicend  to  his  iiTue,  in  this  cafe 
I  may  well  enter  upon  the  ilfue,  and 
yet  there  was  a  difcent.  But  for  that 
fuch  difcent  commeth  to  the  iflTue  by 
the  a6l  of  the  falheryfcilicety  for  that 
he  ent^ed  into  religion,  &c.  and  the 
difcent  came  not  unto  him  by  the  aA 
of  God,  (fcilicet)  by  death,  &c.  my 
entry  is  congeable.  For  if  I  arraigne 
an  aiiife  of  novel  dijjeijin  againfl;  my 
diffeifor,  albeit  he  after  enter  into  re- 
ligion, this  (hall  not  abate  my  writ, 
but  my  Mrit  (notwithflanding  this) 
(hall  (land  in  his  force,  and  my  re- 
covery againll  him  (lUll  bee  good,> 
And  by  me  fame  reafon  the  ducent 
which  commeth  to  his  ilfue  by  his 
own  a<5):,  (hal  not  take  from  me  my 
entry,  "fcc. 

t  Et  not  in  L.  and  M,  nor  Rob* 

.     <«  ENTRE 


Lib.  3*    "  Cap.  6. 


Of  Dllceiits. 


Sea.  41  K 


Vide  Sf^a,  500. 
(Ant.  1J2.) 


(Ant.  126.  b. 


"  J^j^'^^^  ^"  rchglon,  S^c,"*     Here  is  implied  profefTion.     Thi« 

dil'cent  fhaJI  not  bane  the. entry  of  the  diflTeifee,  for  that 

the  difcent  commeth  by  the  deed  of  the  father,  becaufe  fie  entred 

into  religion,  wherein  there  is  tui  excellent  point  worthy  of  obfer- 

vation  :  for  albeit  the  entry  into  religion  make  not  the  difcent,  but 

the  profeilion,  whereof  you  have  read  before,  ScH,  200,  yet  here 

yoo  may  learne  by  Littleton  that  the  law  refpecls  the  originall  a<!:l, 

and  that  is,  his  entry  into  religion,  which  is  his  owne  a<5l,  whereupon 

i;)a,  b.  3  Kep.    the  profeflion  followed  ;  whereby  the  difcent  hapned ;  for  Cttjii/que 

6*0  ret  potijjhna  pars,prmcipium  ejL   And  againe,  Origo  rci  infpici  dvbety 

*  Vide  PK  Com.  whfereof  you  ihall  make  great  ufe  in  reading  of  our  bwjkes.     *  Here 

Da»e  Hale's       Littleton  attributeth  the  caufe  of  the  difcent  to  his  entry  into  reli- 

^^v\  4.1  &<^     g^^"»  which  was  his  owne  a(5l,  whereas  a  difcent  doth  not  take  away 

'  an  entry  unleflb  it  commeth  by  death,  which  as  Lilthlon  faith,  is 

the  a^t  of  God,  and  no  glorious  pretext  of  an  act  (no,  though  it  bee 

of  religion)  (liall  work  a  wrong  to  a  Granger,  that  h  ith  right,  to 

barre  him  of  his  entric.     liut  it  is  faid,  that  in  the  cafe  of  the  ba- 

ftard  eigne,  and  mulUr  puifne,  fuch  a  difcent  (hall  bind  the  mulicr^ 

ns  before  hath  beene  faid,  and  fuch  iui  heire  that  commeth  in  bj 

fuch  a  difcent,  fiiall  have  his  age. 


10  E.  3.  55. 
(iVnt.  341«) 


"  Carjijco  arraignc  un  ajl/fc,  S^cJ*  Kota,  if  a  man  be  tenant  or 
defendant  in  a  reall  or  perlbnall  action,  and  hanging  the  fuit  the  te- 
nant or  defendant  entreth  into  religion,  by  this  the  writ  is-  not 
abated,  becaufe  it  is  by  his  owne  act.  And  fo  it  is  of  a  refigna- 
tion  ;  but  otherwife  it  is  of  a  depofition,  or  deprivation,  becaufe  he 
is  expelled  by  judgment,  imd  yet  his  ofi'ence,  &c.  was  the  caufe 
thereof, ytc/  in  pnvjunipiiont  Icgis,  judicium  redditur  in  invitum. 

"  M01/  de  mon  cnfry^  t^c.**    Hero  is  implyed,  or  any  of  my  heires. 


3  H.  6.  41. 

10  H.  6. 10.  b. 

18  E.  4. 19. 

9  K.  4.  «5.  52. 

7  K,  4. 15.   ■ 

18  K.  3. 

iJt,25K.3.  39. 

46  K.  3.  26. 

30  K.  1. 

JHriefe  885. 

Bridlon  lib.  4. 

fo.  369.  &  rib.  5.  fo.  414.     22  IL  2.     liriefc  956.     IS  AfT.  pi.  8. 


Sea.  411. 


[249-  a.] 


TTEMf  fijeo  leffe  a  un  home  cer^ 

taine  terrespnr  temie  de  20  am, 

tt  un  auter  moij  difjeijijiy  et  oujta  le 

termor,  et  dericfeijie,  et  ies  tenements 

dlfcendont  a  Jon  heire,  Jeo  nepunoy 

enter;  et  uncore  le  le£ee  pur  terme 

d'ans  bienpuit  enter, pur  ceo  (jue  ilper 

Jon  entry  ne  oujla  I'lieire  que  ejl  eins 

per  difcent  de  lefranktenement  que  ejl 

a  luy  difcendus,  mesjolement  *  claime 

d'aver  ies  tenements  pur  terme  d*ans, 

lequel  n^e/i  fpas  expulfement  de  le 

franktenement  del  heire  que  ejl  dm 

per  difcent.    Mes  auterment  efi  ou 


mon 


ALSO,  if  I  let  unto  a  man  cer- 
taine  lands  for  the  terme  of 
twenty  yeares,  and  another  difleifeth 
me,  and  ouft  the  termor,  and  die. 
feifcd,  and  the  lands  defcend  to  bis 
heire,  I  may  not  enter;  and  yet  the 
leflee  for  yeares  may  well  enter,  be- 
caufe that  by  bis  entry  bee  doth  not 
oufte  the  heire  who  is  in  by  difcent 
of  the  freehold  which  is  defcended 
unto  him,  but  only  claymeth  tahave 
the  lands  for  terme  of  yeares,  which 
is  no  expulfion  from  the  freehold  of 
the  heire  who  is  in  by  difcent.   But 

•    otherwife 


*  elaime  dot  in  L.  and  M.  nor  Roh. 
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tnon  tenant  a  terme  de  vie  ejl  J  dif-    otherwife  it  is  where  my  tenant  for 
Jeijie,  caufa  patet,  &c.  [|  terme  of  life  is  diffeifed,  caufa  patet, 

"  jyUR  terme  dc  10  ansJ*  It  is  clccre  that  a  difcent  fhaJl  not 
take  away  I  he  entrie  of  a  leflbe  for  yeares,  as  our  author 
here  f  uth,  nor  of  a  tenant  by  tltgit,  or  tenant  by  llatute  merciianty 
or  fuch  like,  an  have  but  a  chattle  and  no  freehold ;  and  the  reafon 
is,  for  that  by  their  entry  upon  the  heire  by  difcent,  they  take  no 
freehold  (which,  as  often  luith  bin  obferved,  is  fo  nuich  refpecled 
ill  law)  from  hira  ;  but  otherwife  it  is.  of  an  ellate  for  life,  or  any 
higher  eftate.  And  as  a  difcent  of  a  freehold  and  inheritance  fliall 
take  away  the  entry  of  him  that  right  hath  to  a  freehold,  or  inherit- 
ance, fo  a  difcent  of  a  freehold  and  inheritance  cannot  take  away 
the  entry  of  him  that  hath  but  a  chattle,  for  that  no  difcent  or  dy- 
ing feifed  c:m  be  of  the  fame. 

(2)  A  miui  feifed  of  an  advowfon  in  fee  grants  three  avoyd-  /gee  2  RoIL 
ances  one  after  another,  and  after  the  church  becommeth  void,   Abr.:i7i. 
and  the  grantor  prefents,  and  his  clarke  is  admitted  and  inftituted.  Hob.  322, 323. 
and  after  the  church  becomes,  void  againe,  the  grantee  may  pre-  6  Rep.  67. 102.) 
lent  to  the  fccond  avoydance,  for  that  he  was  not  put  out  of  the 
polTefiion  thereof;  for  as  the  leflbr  having  the  freehold  and  inherit- 
ance cannot  diflfeife  his  lellee  for  years,  having  but  a  chattle,  that 
any  difcent  may  be  caft  to  take  away  his  entry  (as  Littleton  here 
Ikith);  fo  m  the  faid  cafe  the  grantor  hath  the  franktenement  and 
fee  of  the  advowfon  rightfully,  io  as  he  cannot  make  any  ufurpa- 
tion,  to  gaine  any  ellate,  or  to  put  the  grantee  fo  out  of  pofleflion 
•  as  that  he  fhould  not  prefent,  no  more  than  the  lefl'ee  for  yeares  in  ^    / 

this  cafe,  to  enter.     Alfo  in  refpe45l  of  the  privitie  that  is  betweene 
them,  the  ufurpation  of  the  grantor  fliall  not  put  the  grtmtee  out 
of  polfeflion  for  the  two  latter  avoydances.     And  this  was  refolved 
[a]  by  all  the  judges  of  the  court  of  common  pleas,  which  I  my-  ['»]  ^^ih 
felfe  heard  and  obferved.  ^"  ^*;^-  •"^°«- 


Seft.  412. 


TTE  AT,  il  eft  dit  que  ft  Iu>me  ejl 
fiifi^  ^^  tenements  en/eeper  occu» 
pation  en  temps  de  guerre,  et  ent  mo^ 
r^fifeifie  en  temps  de  giferrey  et  ies 
tenements  difcenaont  a  J  on  heire,  tiel 
difcent  fie  oujlera  afcunhome  dejon 
entry ;  et  de  ceo  home  poit  vier  en  mi 
pleejur  un  brief e  de  ail,  an.  7.  £.  2. 


ALSO,  it  is  faid,  that  if  a  man  be 
"^  feifed  of  lands  ia  fee  by  pccapa- 
tion  in  time  of  warre,  and  thereof 
dieth  feifed  in  the  time  of  warre, 
and  the  tenements  difcend  to  hia 
heire,  fuch  difcent  fliall  not  ouftany 
man  of  bis  entry ;  and  of  this  a  maa 
may  fee  in  a  plea  upon  a  writ  of 
aiel,  7  E,  2, 


"  pER  occupation  en  temps  de  guerre/* 

Firil,  it. is  necefidrie  to  be  knowue,  what  (hall  bee  faid 
time  of  peace,  tempus  pacts;  and  what  ihall  be  faid  tempus  belHf  (4  luft.  125.^ 

five 

X  £fiiJU'^feifief  Stc.  L.  and  M.  and  Roh.        y  &c.  not  in  L.  and  M.  nor  Roh. 

(i)  [See  Note  188.]  (a)  [See  Noto  189.] 
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Inter  bremde  J^e  gturra^  time  of  warre.  7Vtnpi»  jhusU  ^  quando  can-  r^.^.  i  -» 
*^^i&^'fch  ^^^^^^^^^  curiat  regu  funf  apertcey  guiints  lex  fiebat  L249'  f>-J 
Sft'r  i  .  ^  *  cuicunqut  pwut  fitri  antfueoU,  And  fo  it  was  adjudged  in  the  cafe 
fdjSiwu  c^  of  Roger  Mortimer,  and  of  Tlumaa  carle  of  Ltmcafier.  Utrum  terra 
T»m  regc.  lib.  «.  ^'  g^errina  necne,  naturaliter  debet  judkari  per  recorda  regis^  4- 
fol.  37.  in  Tb«-  eorum^  qui  cuiias  regis  per  legem  terra  cufiodivnf,  Sf  gubernanljftd 
laor.  Pafcb.        noH  olio  modo» 

39  K.  3.  iuter 

mdjudicata  coram  rege  in  Thefaiir.  lib.  f .  fol.  9f .    (Cro.  Car.  71.)    14  £.  3.  titv  fctre 

iaciu  122.  but  more  fiiUy  in  the  rcaord  at  large. 

And  therefore  when  the  courts  of  juilice  be  open^  awl  the  judges 
and  minifters  of  the  fame  may  by  law  protedl  men  from  wrong  and 
violence,  and  diftribute  juftice  to  all,  it  is  faid  to  be  time  of  peace. 
So,  when  by  invafion,  infurre^lion,  rebellions,  or  fuch  like^  tbe 
peaceable  courfe  of  juflice  is  diihirbed  and  flopped,  fo  as  the 
courts  of  juflice  be  as  it  were  fhut  up,  et  Jilent  leses  inter  arma, 
>  then  it  is  faid  to  be  time  of  warre.    And  the  triul  hereof  is  by 

the  records,  and  judges  of  the  court  of  juflice ;  for  by  them  it 
will  appeare  whether  juflice  had  her  equall  courfe  of  proceeding       ' 
at  that  time  or  no,  and  this  fluill  not  be  tried  by  jury. 

If  a  man  be  diiTeifed  in  time  of  peace,  and  the  difcent  is  cafl  in 
time  of  warre,  this  fhall  not  tuke  away  the  entry  of  the  diifeifee. 
Bra£loD  lib.  4.         Item  tempore pacis^  quod  dicitur  ad  different iam  eorum  quctfuervnt 
£)i.  240*  tempore  belli,  quod  idefii  efi,  quod  temport;  gverrinOy  quod  nihil  differt 

i  tempore  jurisj  Sp  injuria ;  ejl  enim  tempus  injuria,  cumfuerunt 
Qpprejfiones  violenta,  qnibus  rcjfti  non  potejl  ^  ^uffeifina  injujta. 

So  as  hereby  it  alfo  appeareth,  that  tune  of  peace  is  the  time  of 
law  and  right,  and  time  of  warre  is  the  time  of  violent  oppreffion, 
which  cannot  be  refifled  by  the  equall  courfe  of  law.  And  there* 
fore  in  all  reall  actions,  the  expleas,  or  taking  of  the  profits,  are 
layed  tempore  pads,  for  if  they  were  taken  ttmpore  belU,  tbey  are 
not  accounted  of  in  law  (i). 

Ingham  cap.  de       i«  p^  occupation*'     Occupation  is  a  word  of  art,  and  fignifieth  a 
Aorel  ditteifixL     p^^^iug  q^  ^f  g,  man's  freehold  in  time  of  warre ;  and  it  is  all  one 

with  a  difieifm  in  time  of  peace,  faving  that  it  is  not  fo  dangerous 
as  it  appeareth  here  by  lAttletofi ;  and  therefore  the  law  gave  a  writ 
in  that  cafe  of  occupa:cit,  fo  called,  by  reafon  of  that  word  in  the 
writ,  in  (lead  of  dijfeijtvit,  in  the  affife  of  novel  difeifin,  if  the  dif- 
lib.  4.  foL  49,  feifiu  had  beene  done  in  time  of  peace  ;  \vhereby  it  appeareth,  how 
flaOguel'scafe.  aptly  both  in  this,  and  in  all  other  places,  Littleton  thorow  his 

whole  booke  fpeaketh.  Bat  albeit  occupatio,  whereof  Littleton  here 
fpeaketh,  is  ufed  only  in  the  faid  writ  (a)  and  in  none  other,  (that 
I  can  finde  or  remember)  yet  hath  it  beene  ufed  commonly  in 
conveyances  and  leafes,  to  limit,  or  make  certaine  precedent  words, 
as  ad  tunc  in  tenurd  if  occupatione,  Bui  occupatio  is  applyed  to  the 
poffeflion,  be  it  lawfiiill  or  unlaw^U ;  it  hath  alfo  crept  into  fome 
ads  of  parliament,  as  4  Jf.  7.  cap.  19.  39  £/iz,  cap.  1.  and  others ; 
and  occuparc  is  fometimes  takea  to  conquer. 

"  Et  de  ceohomepoit  vier  enunpleafur  brtefe  de aki,  amo  7  E.  at* 
Hereby  it  appeares,  that  ancient  termes  or  yeares,  after  the  exam- 
pie  of  Littleton^  are  to  bee  cited  and  vouched  fbt  confbmation  of 
the  law,  albeit  they  were  never  printed :  and  that  of  thofe  yeares, 

Ibofo 

CO  [See Note  190.]  {*)  (See  Note  191. 1 
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thofe  efpecially  oi  E.  i.  H.  $,  ^c.  are  worthy  of  the  reading  and 
obfervation ;  a  great  number  of  which  I  have  feene  and  obfer\'ed^ 
which  in  mine  opinion  doe  give  a  great  light,  not  onely  to  the  un  • 
derftanding  and  reafon  of  the  coomion  law,  (which  Fxtzherhert  either 
faw  not,  or  were  by  him  omitted)  but  alfo  to  the  true  expolition 
of  the  ancient  ilatutes  made  in  thofe  times.     Yet  mine  adVice  is, 
that  they  be  read  in  their  time.     For  after  our  ftudent  is  enabled 
4md  armed  to  fet  on  om*  yeare  bookes,  or  reports  of  tiie  law,  let 
faim  reade  firft  the  latter  reports,  for  twocaufes.     Firil,  for  that  for 
the  moft  part  the  latter  judgements  and  refolutions  are  the  fured, 
and  therefore  it  is  the  be  ft  to  feafou  him  with  them  in  the  begin- 
ning, both  for  the  fettling  of  his  judgment,  and  for  the  retaining 
of  them  in  memorie.    Sec(Midiy,  for  that  the  latter  ^e  more  fa- 
cile and  eafier  to  be  underilood  than  the  more  ancient :  but  after 
the  reading  of  them,  then  to  reade  thefe  others  before  mentioned, 
and  all  the  ancient  authors  that  have  written  of  our  law ;  for  I 
would  wifh  our  iludent  to  be  a  complcat  lawyer.     But  now  to  re- 
tume:    As  it  is  in  cafe  of  difcent,  fo  it  is  in  cafe  of  prefentation,  6  E.  3.  4ll 
for  no  ufurpatioQ  in  time  of  warre  putteth  the  right  patron  out  of  '^  £•  3-  <i«rr« 
pofleffion,  albeit  the  incumbent  come  in  by  inilitution  and  induction :  P'^^^' 
and  time  of  warre  doth  not  onely  give  privilege  to  them  that  be  in  ?*p  irs^*"** 
warre,  but  to  all  others  within  the  kingdome;  and  although  the  F.N.B.31* 
admiiHon  and  inilitution  be  in  time  of  peace,  yet  if  the  p''efeutment 
were  in  tiine  of  warre^  it  putteth  not  the  right  patron  out  of  pof« 
feffion. 


[250.  a.] 
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A  LSO,  that  no  dying  feifed 
(where  the  tenements  come  to 
another  by  fucceffion)  ihall  take 
away  the  entrie  of  any  perfon,  &c. 
As  of  prelates,  abbots,  priors,  deanea, 
or  of  the  parfon  of  a  church,  or  of 
other  bodies  politike,  &c.  albeit 
there  were  xx.  dyings  feifed,  and 
XX.  fucceffors,  this  Ihall  not  put 
any  man  from  his  entrie. 

More  fliall  be  faid  of  difcents  in 
the  next  chapter* 


TTEMj  ^  que  nul  morant  feijie 
(ou  les  tenements  viendront  a  un 
auter  per  fucceffion)  f  tollera  Ventre 
a'afd^un  ferfon,  S^c,  J  Come  de  pre- 
lates,  abbots^  priors,  deans,  ou  parfon 
d*efglife,  \\  ou  d'auters  corps  politicke, 
£fc.  coment  que  Us  fueront  xx.  mo- 
rants  feijie,  et  xx.fucceffbrs,  ceo  ne  tolle 
Jammes  afcun  home  aefon  entrie,  § 

Plus f err  a  dit  de  difcents  en  lepro* 
ckein  ^  chapter. 

•*  JpERfucceJfionr    This  in  the  common  law  is  applied  only  to  Vld.  ^tSi*  U 

bodies  politike,  or  corporate,  which  have  fucceffion  perpe- 
tuall,  and  not  to  naturall  men :  as  to  a  bifhop  and  his  fucceflbrs,  or 
to  an  abbot,  deane,  archdeacon,  prebend,  parfon,  &c.  and  their  fuc- 
ceObrs,  aind  not  to  /.  S,  of  any  other  naturall  body  and  his  fuccef- 
fors, but  to  him  and  his  heires.  And  the^fucceflbr  of  any  of  thefe  7  E.  8.  «&  a. 
isintke  poft,  and  the  heire  of  the  naturall  man' is  in  the  jser;  5E.3.13.&3U 
eLci/ucced^re  is  derived  of^  and  cedere. 

"  Corp9 

# 

*  que  not  in  L.  and  M.  nor  Rob.  and  M.  nor  Rob. 

i*  ni  added  in  L.  and  M.  and  Roh.  §  &r.  added  L.  and  M.  and  Rob. 

X  Come'^quor.  L.  and  M.  and  Rob.  '%  procbein  cbapitre-^bapitre  d$  C9mA* 

I  m  d^OHtns  corps  f9ii(ik4,  not  in  L.    nucl/e  claj/me,  L.  and  M,  and  Roh« 
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"  Corps  poliiiqucy  Sfc'*    This  is  a  body  1©  take  in  fucceifion^ 
framed  (as    to    that  capacity)   by  pohcie,  and  thereupon  it   is 
called  here  by  Utileton  a  body  politike ;  and  it  is  alio  called  a  cor- 
poration, or  a  body  incorporate,  becafife  the  perfons  are  made  into  a 
^ody,  and  are  of  capacity  to  ttiko  and  ^i  jxit,  &c.     And  this  body 
politike,  or  incorporate,  may  commence,  and  be  edabliihed  tKre» 
manner  of  ways,  viz^.  by  prefcription,  l»y  letters  patents,  or  by  aft 
of  parliament.     Every  body  politike,  or  corporate,  is  either  eccle- 
fiaflicall  or  lay  :  ecclefiailical,  either  regular,  as  abbots,  priors,  &c, 
or  fecular,  as  biAiops,  deanes,  archdeacons,  parfbos,  vicars,  &c. 
lay,  as  maior  and  communaltie,  baylites  aad  burgelTes,  &c.  .  Alfo 
.  every  body  politike,  or  corporate,  is  either  elechve,  prefentative^ 
lih.&iaTS.     coUative,  or  donative.    And  againe  it  is  either  fole,  or  aggregate 
in  the  cafe  of  the  of  many;  as  you  may  reade  in  the  Third  Part  of  my  Commen- 
Peane  &  Chap-  taries.    And  this  body  pohtike,  or  corporate,  aggregate  Qf  ipativ- 
oVid.  i6«        w  ^y  the  civiUam  caU^d  coUegium  or  univcrjitas. 

it  tUf.  77,  s.) 
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Continuall  Claime.  (0  Se6l.  414. 


fONTINUJL  claime  eft^la 
lou  home  ad  droit  et  title  d'^ntrer 
en  afcuiis  terres  ou  tenements  dont 
**  auter  efl  feifie  en  feey  ou  en  fee 
taileyji  cejiy'que  ad  title  d'entrerfait 
continuafl  claime  a  Its  terres  ou  tens- 
fnents  devant  le  morant  feifie  de  celuy 
que  tient  les  tenementSj  donques  co* 
fueut  que  tiel  tejuint  moru/l  entfeifi, 
et  les  terres  ou  tenements  difcendront 
a  fan  heire,  uncorepoit  celui/  que  avoit 
Jait  tiel  claime^  ou  fan  heire,  enter 
en  les  terres  ou  tenements  ijjint  dif- 
cendus,  per  caufe  de  le  continual 
claime  Jait,  ,nient  contriftiant  le  de- 
cent, Sicome  en  cafe  que  home  joit 
dijj'eijie,  et  k  dijfeifee  fait  continual 
claime  a  les  tenements  en  la  vie  le 
diffeifor,  coment  que  le  diljeijbr  devie 
Jeijie  en  fee,  et  la  terre  dijcendijl  a 
fon  heire,  uncorepoit  lediyeifee  enter 
fur  la  poffHfion  le  heire,  nient  objlant 
le  difcent 


H 


i/  m 


PONTINUAL  cUiim  is  where 
^^  a  man  hath  right  .and  title  to 
enter  into  any  lands  or  tenements 
whereof  another  is  feifed  in  fee,  or 
in  fee  tail,  if  bee  which  hath  title  to 
enter  makes  continuall  claime  to  the 
lands  or  tenements  before  the  dying 
leifed  of  him  which  holdeth  the  tene- 
ments, then  albeit  that  fuch  tenant 
dieth  therof  feifed,  and  the  lands  or 
tenements  defcend  to  his  heire,  yet 
may  be  who  hath  made  fuch  conti- 
nual claime,  or  his  heire,  enter  into 
the  lands  or  tenements  fo  defcended, 
by  reafon  of  the  continuall  claime 
made,  notwithftanding  the  difcent. 
As  in  cafe  that  a  man  bee  dilFeifed, 
and  the  difleifee  makes  continuall 
claime  to  the  tenements  in  the  life 
of  the  diffeifor,  although  that  thedif- 
fcifor  dieth  feifed  in  fee,  and  the  land 
defcend  to  his  heire,  yet  may  the  diji- 
feifee  enter  upon  the  pofleilion  of  the 
heire,  notwithftanding  the  difcent. 


ERE  our  Author  iiril  defcribeth  what  a  continuall  claime  is. 

It  is  called  continuum  clameum^  becaufe  at  the  common  law  it 
muft  have  becne  made  within  every  yeare  and  day,  as  Littleton  here 
teacheth.  Andy^t  if  hee  that  right  hath,  maketh  claime,  and  the 
ter-tenant  dieth  within  the  yeare  and  the  day,  this  claime  though 

|-  h  1  ^^  ^*®  ^"^  ^"*^*  *  °^^*^^  C^5  h?^h  beene  fiid)  fhall  prcferve 

l*^  J  the  entry  of  him  that  maketh  the  claime  (i),  ^ 

•■  Ad  droit  et  title  d*  enter*'  And  yet  in  fome  cafes  a  continuall 
claime  may  be  made  by  him  that  hath  right,  and  cannot  enter. 

If  tenant  for  years,  tenant  by  ftatute  ftaple,  merchant,  or  ele^ty 
be  oufied,  and  he  in  the  reveriion  diifeiled,  the  lefTor,  or  he  in  re- 
verfion,  may  enter  to  the  intent  to  make  his  claime,  and  yet  his 
«ntry  as  to  take  any  profits,  is  not  lawi'ull  dunng  the  tenner 
And  io  the  fame  manner,  th^  leflbr  or  he  in  the  reveriion  in  that 
cafe  may  enter  to  avoid  a  collateral!  warranty,  or  ^he  leflbr  in 
that  cafe  may  recover  in  any  aflife.  ^  And  fo  (as  fome  have  holden) 

may 
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1?6.  4. 
Jbictalib.  6. 
cap.  5S,  53. 
Vid.  Se^t.  424, 
Vid.  bea  385. 
3*^  H.  8.  c.  33. 
•Vid,Sea.4V4 
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(i)  [See Note  191.]  (i)  [See Note  193.] 
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c. 


Sea.  415- 


Vld.  Sea.  449. 
45  £.  3.  SI. 

7  H.  6. 40. 
Contia.  Clatroe, 
1  Downcltr's 
Ciife.  .5  E.  4.  4. 
(Plo.  191.  a.) 
<9  Rep.  106.) 
(1  hep.  67.  a.) 

it  Roll.  Abr. 
€S0,) 


Bra^on  lib.  5. 
fo.456., 
Fleta  lib.  5. 
cap.  52, 53. 
22  H.  6.  37. 
9H.4.  ^.  a. 
15  £.  4.  22.  a. 


^3H.6.37. 


may  the  leflbr  enter  in  cafe  of  a  leafe  for  life,  to  this  intent,  to 
avoid  a  difcent,  or  a  warrantv. 

If  the  didfeifee  make  continuall  claime,  and  the  diffeifor  die 
feifed  within  the  ycare,  his  heire  within  age,  and  by  office  the 
king  is  intitled  to  the  vvardfhip,  albeit  the  entry  of  the  difleifee  bee 
not  lawfully  yet  may  he  make  continuall  claime  to  oBLvoid  a  dikeat, 
and  fo  in  the  like. 

"  Uncore  poit  celuy  que  fait  ltd  clayme  on  fan  kcire  enter."  This 
is  to  be  underftood  in  this  manner  ;  that  if  the  father  make  claime, 
and  the  diffeifor  dieth,  and  then  the  father  dieth,  that  his  heire 
may  enter,  becaufe  the  difcent  was  cad  in  the  father's  time,  and 
the  right  of  entry  which  the  father  gained  by  his  claime '  (hall  de- 
fcend  to  his  heire.  But  if  the  father  make  continuall  claime,  and 
dieth,  and  the  fonne  make  no  continudli  claime,  and  within  the 
yeare  and  day  after  the  claime  made  by  the  father,  the  diCeifor 
dieth,  this  (hall  take  away  the  entrie  of  the  fonne,  for  that  the 
difcent  was  caft  in. his  time,  and  the*  claime  made  by  the  father 
(hall  not  availe  him  that  might  have  claimed  himfelfe.  «  And  of 
this  opinion  was  Littleton  himfelfe  in  our  bookes,  where  he  holdeth 
that  no  continuall  claime  can  avoid  a  dlTcent,  unlefTe  it  be  made  by 
him  that  hath  title  to  enter,  and  in  whofe  life  the  dying  feifed  was. 
See  more  of  this  matter  hereafter,  in  this  chapter,  Se6t.  416. 

And  as  here  Littleton  putteth  his  cafe  of  tlie  anceftor  and  heire, 
fo  it  holdeth  in  ail  refpe^s  of  the  predeceflbr  and  focceflbr.        , 


<lRep.  14.s») 


Sect.  415. 


[251.  a.] 


27*  ^  mcffiie  lemaner  ejt,fi  tenant  a 
•^^  tenne  de  vie  alien  en  fee,  eel  ay 
en  le  re-oerfion  ou  celuy  en  Ic  remain- 
derpoit  enter  fur  l^  alienee,  Etji  tie! 
alienee  devie  feifie  de  tiel  ejlate  fans 
continual  claime  fait  a  les  tenements, 
devant  le  morantfeiji  del  alienee,  et 
les  tenements  per  cauj'e  del  movant  feifi 
del  alienee  difcendont  *  a  fan  lieire, 
donqttes  ne  poit  celuif  en  le  reverfion 
ne  celuy  en  le  remainder  enter,  mes 
^fi  celuy  en  le  reverfion  ou  celuy  en 
le  remainder,  que  adeaufe  d'entrefur 
Valicnee,  fait  continual  claime  a  les 
tenements  devant  le  movant  feifie  del 
alienee,  donques  tiel  home  poit  enter 
apres  la  mort  V alienee,  auxy  lien 
come  il  J  puiffint  eiifa  vie  §. 


T  N  the  fame  manner  it  is^  if  tenant 
for  life  alien  in  fee,  hee  in  the  re- 
verfion or  he  in  the  remainder  mav 
enter  upon  the  alienee.  And  if  fuch 
alienee  dieth  feifed  of  fuch  eftate 
witliout  continuall  claime  made  to 
the  tenements,  before  the  dying  feif* 
ed  of  the  alienee,  and  the  lands  bjr 
reaibn  of  the  dyin^  feifed  of  the 
alienee  defcend  to  nis  heire,  thea 
cannot  he  in  the  reverfion  nor  hee  in 
the  remainder  enter.  But  if  hee  in 
the  reverfion  or  in  the  remainder, 
Avho  hath  caufe  to  enter  upon  the 
alienee,  make  continuall  claime  to 
the  land  before  the  djing  feifed  of 
the  alienee,  then  fuch  a  man  may 
enter  after  the  death  of  the  alienee, 
as  well  as  he  might  in  his  life-time. 

BY 


•  afon  hiin,"'^  biire  dd  aiicne,  L.  an  J 
M.  and  Roh. 
"Xji  Kccia  L.  and  M.  nor  Roh. 


X  fuiffoii  tn-^foft  a,  L.  and  M  sod  Rolu 
^&c,L,  and  M. 


Lib.  3. 


B 


Of^  ContinuaJI  Clalme. 


Se6i.  416* 


Y  this  it  appearetb,  that  a  continuall  claime  may  be  made  as 
wcFI  where  the  lands  are  in  the  hands  of  a  feoffee,  &c.  by  title, 

«5  in  the  hands  of  a  difTeifor^  abator^  or  intrudor^  by  wrong,  as  be«> 

fore  hath  beene  noted  (i)/ 


Sea.  416. 


TTEM,  fi  terre  foit  le^e  a  «m 
home  pur  terme  dtja  vte,  le  re- 
mainder a  un  auter  a  terme  de  vie,  le 
retn^inder  a  la  tierce  en  fee,  fi  le  te- 
nant a  terme  de  vie  aliena  a  vn  auter 
en  fee,  et  celuu  en  le  remaiiider  pur 
terme  de  vie  fait  continual  claime  a  la 
terre  devant  le  morantfeijje  d^  alienee, 
etptds  V alienee  moritjtfeifie,  *  etpuis 
apres  celuy  en  le  reniainder  pur  terme 
devie  moru/i  devaunt  afcttn  entriefait 
per  luy,  en  ceo  cas  celui/  en  le  remain- 
der en  fee  pott  enter  fj'ur  heire  Valie- 
nee^per  caufe  de  contmual  claime  fait 
per  luy  que  avoit  le  remainder  pur 
terme  defa  vie,  pur  ceo  que  tiel  droit 
que  il  averoit  d*entre,  J  alera  et  re- 
maindra  a  celuy  en  le  remainder  apres 
lay^  entani  que  celuy  en  le  remainder 
enfee\  ne  puiffoitpas  enter  fur  I  ^alie- 
.  Hee  en  fee  durant  la  vie  celuy  en  le  re- 
mainder pur  terme  de  y /a  vie,  et  pur 
.  ceo  **  qtie  il  ne  puijjbit  adonque$ 
faire  continual  claim,   ft  (Car  nnl 
^paUfaire  continual' clainiymes  quant 
^il  oil  Htle4'entrie,  S;c.) 


A  LS  O,  if  land  he  let  to  a  man  for 
'^^  terme  of  his  life,  the  remainder 
to  another  for  terme  of  life,  the  re«» 
mainder  to  the  third  in  fee,  if  tenant 
tor  life  alien  to  another  in  fee,  and 
he  in  the  remainder  for  life  maketh 
continuall  claime  to  the  land  before 
the  dying  feifed  of  the  alienee,  and 
after  the  alienee  dieth  feifed,  and  af« 
ter  he  in  the  remainder  for  life  die 
before  any  cntrie  made  by  him,  ia 
this  eafe  he  in  the  remainder  in  fee 
may  enter  upon  the  heire  of  the 
alienee,  by  reafon  of  the  continuall 
claime  made  by  him  which  had  the 
remainder  for  life,  becaufe  that  fuch 
right  as  hee  had  of  entrie,  (hall  goe 
and  remaine  to  him  in  the  remainder 
after  him,  infomuch  as  hee  in  the 
remainder  in  foe  could  hot  enter 
upon  the  alienc3e  in  fee  during  the 
life  of  him  in  the  remainder  for  life, 
and  for  that  hee  could  nottlien  make 
continuall  claim.  (For  none  can 
make  continuall  claime  but  when 
hee  hath  title  to  enter,  8cc.) 


**    ALIEN  a  un  auter  en  fee!*    It  is  to  be  obferved,  that  a  for- 

>  ^'  "^  feittire  may  be  made  by  the  alienation  of  a  particular  tenant, 

*  two  manner  of  wayes ;  either  in  pais,  or  by  matter  of  record- 

.:     In  pais,  of  lands  and  tenements  which  lie  in  livery  (whereof 

lAttkton  inteadeth  his  cafe)  where  a  greater  eftate  palleth  by  li- 

•  very  than  the  particular  tenant  may  lawfully  make,  whereby  the 

;C9verfion  or  remainder  is  devefled,  as  here  in  the  example  that  Lit- 

TOiCl     h  1  ^^^^^  putteth  when  tenant  for  life  alieneth  in  fee,  which 

L^?    •     'J  muft  bee  underftood  of  a  feoffment,  fine,  ox  recoVerie  by 

.  confent. 

If  tenant  ibr  life,  and  hee  in  the  remainder  for  life  in  Littleton!^ 
'  cafe,  hath  joyned  in  a  feoffment  ia  fee,  this  had  beenp  a  forfeiture 

of 


(lRoU.Abr. 

630.) 


609, 610,  «11. 


(1  lUp.  ;14.) 

16  £1.  Dy.  3S4. 


#  6fr.  added  L.  and  M.  and  Roh. 
'I*  fif r.  added  L.  and  M.  and  Roh* 
Xntvcih.  and  M.  and  Roh. 
\  qui  added  in  L.  and  M.  and  Roh. 


H  fa  not  in  L.  and  M.  nor  Rofi« 
***  que  fiot  in  L.  and  M.  nor  Roh. 
ft  (Car  nul  pott  faire  ccniimuii  dOftn) 
not  in  L.  and  M.  nor  Rpb. 


(i)  [See  S^ote  194.] 
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of  both  their  eftates,  becaufe  bee  in  the  remainder  is  particeps  inju- 

rim.    And  fo  it  is  if  hee  in  the  remainder  for  life  had  entred,  and 

difleifed  tenant  for  life,  and  made  a  feofiment  in  fee,  this  had  beene 

a  forfeiture  of  the  right  of  his  remainder  (i). 

33  K-  3.  A  particular  cftate  of  any  thing  that  lies  in  grant  calinot  be  fgr- 

15  E  *^9.         fcited  by  any  grant  in  fee  by  deed.    As  if  tenant  for  life  or  yeares 

Vide  Sf6t.  fi08,   ^^  *^  advowfhn,  rent,  common,  or  of  a  reverfion  or  remainder  of 

609.  610.  land,  by  deed  grant  the  fame  in  fee,  this  is  no  forfeiture  of  their 

(1  RolK  Abr.      eilates,  for  that  nothing  paffes  thereby,  but  that  which  lawfully  may 

^^•^  paffe  ;  and  of  thit  opinion  is  Littleton  in  our  bookes. 

(1  Rtfp.  76.  b.)        But  if  tenant  for  life  or  yeares  of  land,  the  reverlion  or  remain-» 

35  H.  6.  6f.  ^^  being  in  the  king,  make  a  feoffment  in  Ice,  this  is  a  forfeiture, 
Tr.  32  EI,- in  and  yet  no  reverfion  or  remainder  is  diverted  out  of  the  king ;  and 
Informat.  de  in-  the  reafon  is,  in  refped  of  the  folenanitie  of  the  feoffment  by  li- 

Wnfon  puHe  ^^"^'  ^^"^^^"g  ^^  ^^^  ^"^^  diflierifon  (2). 

Manor  de  Dray-  ^7  matter  of  record,  and  that  by  three  manner  of  wpycs.     Firfi^, 

tonBaflet^fo  by  alienation.     Secondly,  by  claiming  a  greater  eflate  thafl  ha. 

•efolved  by  the  ought.     Thirdly,  by  affirming  the  reverfion  or  renlainder  to  be  in 

'eourtofex-  a  ftranger. 

.p  J     '     ,  Firft,  by  alienation ;  and  that  of  two  forts,  viz,  by  alienation 

I.eo.  40. 1  Roll!  <ii veiling,  or  not  divefting,  the  reverfion  or  remainder.  DiveAing,* 
Abr.  855.)  as  by  levying  of  a  fine,  or  fuffering  a  common  recovcrie  of  lauds, 

whereby  the  reverfion  or  remainder  is  divefled  :.not  divefting,  as 

by  levying  of  a  fine  in  fee,  of  an  advowfon,  reiit,  common,  or  any 

other  thing  that  lieth  in  grant :  and  of  this  opinion  is  Littleton  in 

*15E.  4.9.       ^^^  bookes*.     And  fo  note  two  diverfities  :  firft,  between  a  grant 

31  £.  3.  Cf.  62.  by  fine  (which  is  of  record)  and  a  grant  by  deed  in  pais  ;  and  yet  ia 

14  E.  3.  this  they  both  agree  that  the  reverfion  or  remainder  in  neither  cafe 
3  Avow.  117.      is  divcfted  :  fecondly,  betweene  a  matter  of  record,  as  a  fine,  &c. 

and  a  deed  recorded,  as  a  deed  inroUed,  for  that  worketh  no  for« 
feiture,  becaafe  the  deed  is  the  originall. 

15  E.  2.  Judg.         Secondly,  by  claime  ;  and  that  may  be  in  two  forts,  either  ex- 
"  137.  6  E.  3. 49.  preffe  or  implyed.     Expreffe,  as  if  tenant  for  life  will  in  court  of 

'  ^i^*  ^  record  claime  fee,  or  if  leflee  for  yeares  be  oufled,  and  he  will 

Fin«  13a,  bring  an  aJTife  ut  dc  libero  tcnemento.     Imply ed,  as  if  in  a  writ  of 

15  £.  4.  t9»  fight  brought  agaJnfl  him  he  will  take  upon  him  to  joyne  the  mife 

36  H.  6.  29.  upon  the  meere  right,  which  none  but  tenant  in  fee  fimple  ought 
«  H.  6.  9.  to  doe.  So  if  leffee  for  yeares  doc  lofe  in  a  prtecipCy  and  will 
t  H  i^^4  •   bring  a  writ  of  error,  for  error  in  proceffe,  this  is  a  forfeiture  (3). 

f  J  Aff.  31.    18  E..  3.  38.    16  Aff.  16.    (Mo.  77,  212.    1  Rep.  16.) 

SI  E.  3. 14.  a.        Thirdly,  by  aflirming  the  reverfion  or  remainder  to  be  in  r^  kq    «  "I 

t^Hs'Vrf  a  ftranger,  and  that  either  actively  or  paffively.  AAively,  by  L  ^    *     '^ 

Br.  87.  ii.  9.  '  ^^®  manner  of  wayes..   As  firft,  if  tenant  for  life  pray  in  aid  of  a 

fol.  55, 56. '  ftranger,  whereby  he  affirmes  the  reverfion  to  be  in  him.  Secondly, 

Bucklrr*s  cafe,  if  he  attume  to  the  grant  of  a  ftranger.;  and  there  note  alfo  a  diver* 

f7  £.  s.  77.  fitie  betweene  an  atturnemeut  of  record  to  a  ftranger,  and  an  attume- 

39  E  3  16*'  n^ent  in  paisy  for  an  atturnement  in.  pais  worketh  no  forfeiture. 

'»9  e!  3!  24.  Thirdly,  if  a  ftranger  bring  a  writ  of  entrie  in  cafu  provi/oy  and 

5  Aff.  5.     *  fuppofe  the  reverfion  to  be  in  him,  if  the^  tenant  for  life  confeffe 

5  E.  3.  entr.  the  adion,  this  is  a  forfeiture.     Fourthly,  if  tenant  for  life  plead 

^t'  t^'  covinoufly,  to  the  diftierifon  of  him  in  tha  reverfion,  this  is  a 
^**-'-  forfeiture. 

(i)  See  the  obrenrationt  on  fiioffments       (ft)  See  ant. 2)3*  ^'^ott. 
iBtroduccd  in  the  aotet  to  the  next  ch»pitr«         (3)  [Sec  Note  195.] 
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forfeiture.     Fifthly,  if  a  flranger  bring  an  adion  of  wafte  againft  '*ccit  135. 
leflee  for  life,  and  he  i)lead'««/  wqfifaity  this  it  a  forfeiture ;  or  the'  ^J^«^' ^?.' 

i;i.^  "^  84  E.  3.  68. 

1  H   7" 
(1  Roll.  Abr.  B52.    3  Rep.  4.  b.    1  Leo;  56^.     9  Rep.  t06«} 

Paffively,  as  if  tenant  for  life  accept  a  fine  of  a  ilmnger^  Jkr  3  ^far-  Dy.  14«. 
coniifoits  de  droit  come  ceo,  SfC.  for  hereby  he  affirmes  of  record  the 
reverfion  to  be  in  a  ft  ranger  (i). 

Littleton  here  fpeaketh  of  the  forfeiture  of  an  eftate  ;  and  hfere  it  Lib.  f .  foJ.  55. 
is  to  be  knowen,  that  the  right  of  a  particular  eftate  may  be  for-  Buckler's  cafe'. 
feited  alfo,  and  that  he  that  hath  but  a  right  of  a  remainder  or  re- 
Tecfion  ftiall  take  benefit  of  the  forfeiture.  As  if  tenant  for  life 
be  dilfeifed,  and  liee  levie  a  fine  to  the  diflfeifor,  he  in  the  rever- 
fion or  remainder  fhall  prefently  enter  upon  the  difTeifor  for  th^ 
forfeiture.  And  fo  it  is  if  the  le0ee  after  the  difTeifin  had  levied  a 
fine  to  a  ft  ranger,  though  to  fome  jefpefts  partts  Jinis  nihil  habuc* 
runty  yet  it  is  a  forfeiture  of  his  right. 

Utfleton  here  fpeaketh  of  an  alienation  in  fee  abfolutcly,  but  fo  it  x3  £,  4^  ^ 
is  if  the  leflee  for  life  make  a  leafe  for  any  other  man's  life,  or  a 
gift  in  taile.     If  A,  be  tenant  for  life,  and  make  a>leaie  to  £.  for 
his  life,  and  B,  dieth,  and  the  lefTee  re-entreth,  yet  the  forfeiture 
remaineth. 

If  tenanf  for  life  make  a  leafe  for  life,  or  a  gift  Tn  taile,  or  a  (AQt,  ^Qf^  k\ 
feoffment  in  fee,  upon  condition,  and  entreth  for  the  condition  bro-  39  ASC  15, 
^en^  yet  the  forfeiture  remaineth.     Uttleton  fpeaketh  of  an  eftate  ^  E-  3. 
for  life ;  fo  it  is  qf  tenant  in  taile  apres  pojfftbilitie^  tenant  by  the  V%^V^'^' 
courtefie',  tenant  in  dower,  or  of  him  that  hath  an  eftate  to  him  and  39  £^  3,  ^^^ 
his  heires,  during  the  life  of  /.  S.  &c.  and  fo  of  tenant  for  yeares,  45  e!  3.  25, 
tenant  by  flatute  merchant,  flatute  ftaple,  or  elegit,  (Ant.  if8.  % 

Littleton  faith,  that  where  the  alienation  in  fee  is  made  to  dn*  ^^'  *•) 
other,  which  muft  be  intended  a  ftranger,  for  if  it  be  made  to  him 
in  reverfio^  or  remainder,  it  amounts  to  a  furrender  of  his  eftate,  as 
at  large  hath  beene  fpoken  in  the  chapter  of  tenant  for  life. 
'  'By  Littleton  itappeareth,  that  tenant  for  life  in  remainder  may 
enter  for  the  forfeiture  of  the  firft  tenant  for  life,  and  that  if  the 
tenant  for  Kfe  in  remainder  make  continual!  claime,  and  the  alienee     '  , 

dir  feifed,  then  may  he  in  the  remainder  for  life  enter  ;  and  if  he 
die  before  he  do  enter,  then  he  in  the  remainder  in  fee  fhall  enter, 
becaufe  he  in  the  remainder  in  fee  could  not  make  any  claime  (1) ;  *  • 
and  therefore  the  right  of  entrie,  which  tenant  for  life  in  remainder 
p;ained  by  his  entrie  (3),  fhall  goe  to  him  in  the  remainder  in  fee, 
in  refpe^hof  the  privitie  of  eftate  :  and  fo  it  is  of  him  in  the  revfer-  «  ,,  *'  > 
fion  in  fee  in  like  cafe,  for  he  is  alfo  privie  in  eftate.  ^0  ^ 

If  two  joyntenants  be  diflfeifed,  and  the  one  of  them  make  con*        *'' 
tinnall  claime,  and  dieth,  the  furvivor  fhall  take  benefit  of  his  con-* 
tinuall  claime  in  refpe6t  of  the  pnvitie  of  their  eftate. 

But  if  tenant  for  life  make  contmuaJl  claime,  this  fhall  not  give 
any  benefit  to  him  in  the  remainder,  unlefTe  the  diffefor  died  in 
the  life  of  tenant  for  life,  for  the  Cciiife  abovefaid,  Sf'r}i(rte  414. 

If  tenant  in  taile,  the  remainder  in  fee  with  -jr:.jine,  h.ive 
judgement  to  recover  in  value,  and  dieth  betore  ext'cution  with  ut 

ill  lie,  ' 

(i)  [See  Note  196,]  {■?)  The  woni  g,':try  appears  to  be  printed 

(2)  i.  f  during  the  life  of  hixn  in  the  re*     in  this  c;ire  i^y  maiake,  mltcad  of  the  word 

nAindtr  for  life.  iiarm,  ^/.'tw^.h  ihc  coiUfrxt  fccnis  to  req-nre.    s 


Lib,  S,     Cap.  7-       Of  Continuall  CUime.        Se6l.  417- 

iilue,  he  in  the  remainder  ihall  fue  e:iie€tttioD,  for  he  hath  right 
Ihereunlo,  and  is  privie  in  eftate. 

In  the  fame  manner,  if  a  feignioric  be  gnmled  by  fine  to  one 
for  life,  the  remainder  in  f^e,  the  grantee  for  life  dieth,  he  in  the 
remainder  ihall  have  a  per  qua:  fervitioy  for  he  hath  right  to  the 
remainder,  and  is  privie  in  eflate.  Here  alfo  it  appeareth,  that 
none  can  n^iie  continoall  claiiae,  but  he  that  h;iih  right  to  enter. 


Sea,  417. 


yiyBiS  ejlaveier  a  toy  (monfits) 
"^  "^  coment  et  en  quel  ^nanner  tiel 
continual  daime  ferra  f(Ut :  et  cea 
hien  apprender,  trois  chofes  font  a 
intender.  ha  i .  chofe  ejlji  home  ad 
caufe  d*entr6  en  ajcuns  terres  on  te* 
nements  que  font  en  divert  villas  deins 
vn  mefme  covntie,  s'il  enter  en  un 
'  parcel  de  les  terres  ou  tenements  que 
font  €71  un  ville,  en  nofme  de  touts fes 
terres  ou  tenements  as  queux  il  ad 
droit  d' enter  deins  touta  les  tilles  de 
mefme  le  countie;  ^  per  tiel  enfrie  il 
avern  auxy  bone  poj/effion  etfeifin  de 
f  touts  terres  ou  tenements  do(ii  il  ad 
title  d^entrie^  &comt  il  avoit  enter 
:^  en  fait  en  caefcun  parcel:  et  ceo 
JernMe  grand  reafon* 


T5  UT  it  is  to  be  feene  of  thee  (mjr 
fon)  bow  and  in  what  manner 
fucbcoutinuall  cl^me  (liall  be  made ) 
and  to  learne  this  wcl,  three  things 
are  to  be  underftqod.  The  firft  thing 
is,  if  a.man  bath  caufe  to  enter  into 
any  lands  or  tenements  \t\  divers 
townes  in  one  fame  coiintie,  it*  he 
enter  into  one  parccll  of  the  lands  or 
tenements  vhich  are  in  one  towne, 
in  the  name  of  all  the  lands  or  tene-. 
ments  into  the  which  he  bath  right 
to  enter  within  all  the  townes  of  the 
fame  countie ;  by  fuch  entrie  he  Ihall 
have  as  good  a  polfeflion  and  feifinof 
all  the  lands  and  tenements  whereof 
he  hath  title  of  cntric^  as  if  hee  had 
entred  in  deed  into  every  parcell ; 
and  this  feemeth  great  reafon. 


(Plo.  S55.  b, 

2  Inft.5l8. 
SRep.91. 1.) 
(Poft.  263.  b.) 

This  hath  bcene 
adjudged, Klich. 

TUtT  1458,  in 
the  Ear)  of 
Arundeli's  cafe. 


(4  Uo,  8.) 
(1  Leo.  36.) 

(iRoll.  Abr, 
t38.) 

(lJUo.51.) 


"  ^I  hmit  ad  cmfe  d'entrer  en  afcuns  terres  ou  teiuvients^  SfC** 
It  is  not  fufficieut  to  tell  one  generally  what  he  fliould  doe^ 
but  to  dire^l  him  how,  and  in  what  manner  he  iball  doe  it,  as  Lit* 
tlcton  doth  in  this  place,    ^nd  here,  the  generall  rules  of  our  vMt 
thor  are  to  bee  underftood,  that  the  entrie  of  a  man,  to  irecon-  fo  «r  o   K  l 
tinue  his  inheritance  or  freehold,  mud  enfue  his  a^ion  for  1-  ^    *     -* 
recoverie  of  the  fame.    As  if  three  men  diiTeife  me  feverally  Of  three 
feverall  acres  of  land,  being  all  in  one  countie,  and  I  enter  in  one    - 
acre,  in  the  name  of  all  the  three  acres,  tbis  is  good  for  no  more  hut 
for  that  acre  which  I  entred  into,  becaufe  each  diffeifor  is  a  feverall 
tenant  of  the  freehold,  and  as  1  mui  have  Oeverall  ai^bons^againi^ 
thein  for  the  recoverie  of  the  land,  fo  mine  entrie  muft  be  feverall- 

And  fo  it  i$  if  one  man  difleife  mee  of  three  acres  pf  ground,  an^ 
letteth  the  fame  feverally  to  thcee  perfons  for  their  lives,  ^c^ 
there  the  entrie  upon  one  IdTee,  in  the  name  of  the  whole,  is  good 
for  no  more  than  that  acre  that  he  bath  in  his  ponelfion.  But  if 
the  dilTeifor  had  letten  feverally  the  faid  three  acres  to  three  per- 
fons  for  yeares,  there  the  en^e  upon  ope  of  the  leflees,  in  the 

ntoe 


•  et  idded  in  L.  and  M.  and  Roll, 
+  t9Utf^tiili^  L,  and  M.  and  K*>h, 


I  en  fait  not  in  L^  and  M«  nor  Roh« 


Lib.  3. 


Of  Continudl  Clalme. 


Se6i.  4 IS. 


Dyer. 
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name  of  &11  the  three  acres,  (hall  recontinue  and  raved  all  the 
three  acres  in  the  diireifee,  for  that  the  difleifee  might  have  had. 
one    aflife  againfl  the  di(leifor,  becaufe  he  remained  tenant  of  the 
freehold  for   all  the  three  acres^   and  therefore   one  entrie  (hall 
ferve  for  the  whole. 

If  one  difleife me  of  one  acre  atone  time,  and  after  difleife  me  7 AC  18. 
of  another  acre  in  the  fame  countie  at  another  time,  in  this  cafe  IJ  E'  *•  li- 
mine entrie  into  one  of  them  in  the  name  of  both  is  good :  for  that  *|  ^'J^*  ?^' 
one  adife  might  be  brought  againfl  him  for  both  difTeiiins.  •  P  •  • 

But  if  I  infeoffe  one  of  one  acre  of  ground  upon  condition,,  and  Ji^'  ^'  ^*' 
at  another  time  I  infeoffe  the  fume  man  of  another  acre  in  the  /ame 
countie  upon  condition  alfo,  and  both  the  conditions  are  broken,  an 
entrie  into  one  acre  in  the  name  of  both  is  not  fufficient,  for  that 
I  have  no  right  to  the  land,  nor  ad^ion  to  recover  the  fame,  but  a 
bare  title,  and  therefore  feverall  entries  mull  be  made .  into  the 
fanne,  in  refped  of  the  feverall  conditions.  But  an  entrie  in  one 
part  of  the  land,  in  the  name  of  all  the  land  fubjed  to  one  condi- 
tion, is  goud,  althou^  the  parcels  be  feverall,  and  in  feverall 
townes.  And  fo  note  a  diverfitie  faetweene  feverall  rights  of  entrie^ 
and  feverall  titles  of  entrie^  by  force  of  a  condition  (i). 

• 
**  Deins  mc/me  la  countie/^     For  if  the  lands  lye  in  feverall 
counties  there  mufl  be  feverall  adions^  and  confequently  foArerall 
entries,  as  hath  beene  faid. 

"  En  nqfine  de  tout,  Src."^     If  one  difleife  me  of  two  fieverall  5  h.  7. 7^ 
acres  in  one  countie^  and  I  enter  into  one  of  them  generally,  with-  4  £.  4. 19. 
out  faying.  In  the  name  of  both ;  this  fhall  reveft  only  that  acre  1*  E.  4.  IL  •• 
wherein  entrie  is  made,  as  hath  beene  faid ;  and  that  is  proved  by  ^^J?V^*' 
oar  bookes,  which  fey,  that  if  I  bring  an  aflife  of  two  acres,  if  I  / 10  Rep.  Lam* 
enter  into  one  hanging  the  writ,  albeit  it  (hall  reveft  that  only  acre^  pet's  csfc.) 
yet  the  writ  (txell  abate.  [pio»  Com.  91.> 

"  DofU  il  ad  title  d'enirie/*    Here  in  a  large  fenff>  title  of  ea- 
trie  is  taken  for  a  right  of  entrie. 


[253-  a.} 


Sea.  41». 


(9  Rep.  136.  b.) 
(Ant.  48,49,50. 
Polt  td9.  B.) 
(3iUp.5l.) 


f^AR  fi  home  voile  enfeoffer  un 
auier  fans  fait  de  certaine  terres 
ou  tenements  que  il  ad  deins  plufours 
viUes  en  un  countie,  et  il  voile  Uverer 
fei^n  al feoffee  de  parcel  de  tenements 
deins  un^Ule  en  nojme  de  touts  les 
terres  ou  tenements  que  Had  en  mefme 
le  vilte,  et  eu  les  auters  villes,  ^c. 
touts  les  dits  tenements,  S^c.  paffbnt 
perforce  de  ledit  livery  defeijin  a  ce- 
/wy  a  que  tielfeoffement  en  tiel  maner 
^  fait,  et  uacore  celuy  a  que  tiel 

livery 


170  R  if  an^an^eill  enfeoffe  another 
without  deed  of  certaine  lands  or 
tenements  which  he  hath  in  many 
townes  in  one  countie^  and  be  will 
deliver  feifin  to  the  feoffee  of  parcell 
of  the  tenements  within  one  towne  ia 
the  name  of  all  the  lands  pr  tenements 
which  he  hath  in  the  fame  towne,  and 
in  other  townes,  8lc.  all  the  faid  tene- 
ments, 8ic.  paffe  by  force  of  the  faid 
livery  of  feiun  to  him  to  whom  fach 
feoflment  in  fuch  manner  is  made« 


(1)  [SeiNo<ei970 

K4 
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livery  de  feifin  f nit  fait  y  riavoit  droit 
*  en  tiuh  /rtf  ierr^  cu  tenements  en 
touts  le»  villes,  mes  per  cauje  de  livery 
de  feifin  J  ait  de  parcel  de  ies  tsrres  ou 
t^i.'nituts  en  un  vide:  a  iTiiiit5  for- 
tiori, itfinble  bone  reafon  que  quant 


and  yet  hee  to  whom  fuch  livery  of- 
feiiin  was  made  bath  no  right  ia  ail 
the  lands  or  tenei^ients  in  all  the 
townes,  but  by  reafon  of  the  livery  of 
feifin  made  of  parcel!  of  the  lands  er 
tenements  in  one  towne:  h  mnltd 


home  ad  title  d^ enter  en  ies  terres  ou  fortiori,  it  feeineth  good  reafon  that* 


t^mmmts  en  divers  villts  diins  un 
tneftne  county,  dcvant  afun  entry  per 
luyfuit,queper  r  entry  fail  per  luy 
en  parcel  de  Ies  terres  en  vn  ville,  en 
le  nofne  de  touts  Ies  terres  et  tene* 
mcnts  asqueuT  Had  title  d*enter  deim 
mefnie  le  countiei  ceo  +  veji  un  feifin 
de  touts  en  luy,  et  per  tid  entry  il 
ad  pojejfwn  et  feifin  enfait,ficomt  il 
avoit  enter  en  chef cun  parcel j  i^c. 


when  a  man  hath  title  to  enter  into 
the  lands  or  tenements  in  divers 
townes  in  one  lame  county,  before 
entry  by  him  made,  that  by  the  entry 
made  by  him  into  parcel!  of  the  lands 
in  one  towne,  in  tlie  name  ofai!  the. 
lands  and  tenements  to  which  he  hath 
title  to  enter  within  the  fame  county, 
this  (hall  veil:  a  fe](jn  of  all  in  him, 
and  by  fuch  entry  hee  hath  poHelfiou 
and  feifin  in  deed,iisif  he  had  entrcd 
into  every  parc;^H* 


58  Afll  $$. 


(•)  Vi6.  Sea. 
Bcxt  foUowuig. 


Vid.  Sea.  438. 


'T'HJS  is  evident,  but  here  is  a  dlveifity  betwccne  a  feoff- 
ment and  an  entry  ;  for  a  man  may  make  a  feofiVnent  of  lands 
in  another  county,  and  muke  livery  of  feifin  within  the  view,  albeit 
he  mighf  peaceably  entef  and  make  adtuuH  livery ;  and  fo  may  he 
Hiew  the  recognitprs  in  an  aiTife  the  view  of  lands  in  another 
county ;  but  a  man  cannot  make  an  entry  into  lands  within  th« 
view  where  he  may  enter  without  any  feare  (for  it  is  (*)  one  thing 
to  inveA,  and  another  to  deveft),  as  hereafter  iholl  be  faidin  the 
Sedion  next  following. 


€i 


A  mvUh  fortiori/'  Or  d  minore  ad  majirs,  is  an  argument  fre* 
queilt  ill  our  author,  and  in  our  bookes,  the  force  of  arL,ument  in 
this  place  (landing  thus :  if  it  be  fo  in  a  fccftment  palling  a  new 
right,  much  more  it  is  for  the  reftitution  of  an  antient  right,  as  the 
worthier  and  more  refpeded  in  law,  which  holdeth  affiimatively,  as 
our  author  here  teacheth  us. 
The  three,  (4*c.)  in  this  Sedion  need  no  explication. 


Sea.  419. 


[253-  b.] 


T  Efecond  chofe  eft  a  entender^  que 
fi  home  ad  title  d'enter  enafcvns 
terres  ou  tenements,  s*il  ne  ofaji  enter 
en  mtfmes  Ies  terres  ou  tenements^  ne 
eji  ajcun  parcel  de  ceo  per  doubt  de 
tatteYy,  ouper  doait  de  mayJiemj  ou 
jper  doubt  de  mart,  s'il  atajl  et  approch 
auxypres  Ies  tenements  come  il  of  a  ft 

pur 


HTHE  fecond  thing  to  be  under. 
ftood  is,  that  if  a  man  hath  title 
to  enter  into  any  lands  or  tenements, 
if  he  dares  not  enter  into  the  lame 
lands  or  tenements,  nor  into  any 
parcell  thereof  for  doubt  of  beating, 
or  for  doubt  of  mayming,  or  for- 
doitbt  of  death,  if  ne  goeth  and, 

approach' 


'»L.aQdM.  andRoh. 


f  vejt'^tpy  L.  and  M.  and  K«ht 
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approach  as  necre  to  the  tenements 

as  hee  dare  for  iuch  doubt,  and  by' 

word  clainie  the  lands  to  bcc  hi:^, 

^relently  by  Iuch  claiine  he  hath  a 

jioircliion  and  ieiiin  in  the  landj«,  as 

^ut  il  n'avoit  un/nepoffeiuorf  oufeU'm    well  as  if  hee  liad  cntrcd  in  deed,  aU 

rft?  meftn€  ies  fte/res  uu  tenements    though  hee  never  had  polFellion  or 

ieifin  of  the  fame  lands  or  tenements 
before  the  laid  claime. 


pur  /:<*/  doubly  et  claime  per  parol  les 
teneoi^nis  cjirz  /esjoens^  maintenarU 
per  ttei  cUtifue,  U  ad  un  po(fcJ)ion  et 
Jiifin  en  Ics  tiiieuu^ntSy  auxy  bicn 
come  *  sil  u;t  enter  en  fa'Uy  comcnt 


devant  le  dit  claime. 


T-T  F.R  E  is  to  he  ohfervcd,  that  every  doubt  or  feare  is  not  fuffi-  'Vide the  Se£t 

cicnt,  tor  itmuft  ronccnie  the  fatety  of  the  perlon  (Jf  si  man,  preceding. 

and   not  Ins  houles  or  gouds ;  for  if  hee  tcure   the  burning  ot'  his  i«4 

lioufcs,  or  t}ie  taUing  jiway  or  fpoihng  of  his  ^oods,  this  is  not  fnf-  ^  Irift.  483.) 

ficiftiit,  btc.iufe  hee  may  recover  the  fame,  or  dtimmages  to  the  7E. 4.  8i. 

Vcilue  witl'.out  any  corporall  hurt.  39  H.  0. 5. 

AgHiii,  iiihe  i'e.ue  do  concern  the  pcrfon,  yet  it  mull  not  bee  a  '        * 

v<ftine  I'eare,  but  Iuch  as  may  be  full  a  conft.iut  man;  as  if  the  ad- 

verfe  pjrtic  lie  in  wait  in  the  way  with  weapons,  or  by  words  me- 

nice  to  bent,  mayhem,  or  kill  him  that  would  enter ;  and  fo  in 

pleading  mull  hee  ihcw  fome  juU  caufe  of  feare,  for  feare  of  it  fgru    iwx 

felfe  is  int^rnall  and  fccret.     But  in  a  fpeciall  verdidl,  if  the  jurors  39  k.  3. 23! 

doe  fmde  that  the  diubifee  did  not  enter  for  feare  of  corporalUiurt,  11  R.  ^.  tit. 

this  is  fufiirient,  and  fhall  be  intended  that  they  had  evidence  to  dnrifsJ. 

prove  the  fame.     Taii^  enim  debit  ej/b  met  us  qui  cadcre  potejl  in  ri-  ^^  H.4.19,  ?0. 

rujn  conjlantcm,  et  qui  infe  contiitft  mortis  periculujftf  et  corporis  Br«a.  lib.  9, 

cruciuium,     Et  nemo  tenelurje  infortunm  et  periculis  exponere.  f"h  16.  b. 

Brinuii  I'nl.  IP. . 
66.     rieta  lib.  3*  cap.  7.  and  lib.  9.  cop.  54.      49  V.,  3.  14.      14  H.  4.  13.      39  A  AT.  1 1. 
1 1  H.  6.  .51.      08  U.  6.  27.      :>.)  I r.  6.  S6.  5.      SO  11.  6.  V8.     4  E.  4.  If.      J«  E.  4.  7, 
t8  fl.  6.  R.      41  E.  3.  9.      11  H.  1.  6.      8  Aff..«5.      Vid.  Scd.  434.       W.  ».  cap«49.. 
13  li.  4.  durea  «U.  ' 

And  it  foeinelh  that  feare  of  imprifonment  is  alfo  fufllcicnt,  for 
fu(.h  a  feare  fuflTiceth  to  avoid  a  bond  or  a  deed  ;  for  the  law  hath 
u  fpeciall  regaid  to  the  fafety  and  Ubcrty  of  a  man.  And  impri- 
fonment  is  a  corporall  dammage,  a  reftraint  of  hberty,  and  a  kind 
of  captivity.  But  fee  in  the  Second  Part  of  the  Inftitute^,  IV.  2, 
cap.  49,  a  notable  diverfity  hetweene  a  claime  or  an  eutiy  into 
land,  and  the  avoidance  of  an  ad  gr  deed  for  feare  of  battery. 

**  Per  tiel  claime  il  ad  un  pojcjfion  et  fcijiny  S^x."    Here  is  to  be 
obferved,  that  there  be  two  manner  of  entries,  viz,  an  entry  m 
deed,  and  an  entry  in  law.     An  entry  in  deed  is  fufliciently  knowire.  yid.$c6L  37«! 
An  entry  in  law  is  when  fuch  a  claime  is*  made  as  is  here  ex-> 
prelled,  which  entry  in  law  is  as  flrong  and  as  forcible  in  law  as 
an  entry  in  deed,  and  that  as  well  where  the  lands  are  in  the  hands 
of  one   by  title  as  by  wrong.     And  therefore  upon  fuch  an  en-  1 1  if,  ^g,  ^^^ 
try  in  law  an  aflife  doth  lie,  as  well  as  upon  an  entry  in  deed,  and  (Poll.  1.^6.  b.) 
fuch  an  entry  in  law  (hall  avoid  a  warranty,  &c. 

But  here  is  a  diverfity  to  be  obferved  betweene  an  entry  in  law  Vid.  8ed.  44t. ' 
and  an  entry  in  deed,  for  that  a  continuall  claime  of  the  diHeifee  Pt-  Com.  99.  in  * 
being  an  entry  in  law  (hall  veil  the  poflefTion  and  feifm  in  him  for  ^^'  de  frefti.  . .. 
"his  advantage,  but  not  for  his  difadvantagc.  And  therefore  if  the  J^^^^J.  ^iu  ^-'i 
di0eifee  bring  an  affife,  and  banging  the  adife  he  make  continuall  line's  tttie. 

claiine. 


•  /.not  in  L.  and  M.  nor  Rob, 


t  tirrti  9n  not  in  L,  and  M«  «r]  'Rolu 
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claime,  this  (hall  not  ahate  the  aflife,  but  he  ihall  recover,  dam- 
mages  from  the  beginning  ;  but  oiherwifc  it  is  of  an  entry  in  deed. 
See  more  of  this  inatter  after  in  this  chapter,  Seel.  4^2. 


Seel.  420. 


[254.  a.} 


Ji^ T  que  la  ley  ejl  tidy  il  ejl  bien 
prove  per  nn  plee  d^un  ajjife  en 
le  liver  d'alfife,  an.  38  E.  3.  p.  *  32, 
le  ienor  de  (/net  eitfuiji  en  tiel  forme. 
En  le  count  1/  dc.  Dorfet,  devant  les 
jujiices,  trove fuit  per  verdict  d'afjifey 
que  le  plaintifo  que  avoit  droit  per 
difcent  de  heritage  d'aver  les  tene- 
Vients  mis  en  plaint y  at  temps  del  ma^ 
rant  fan  ancejler  fuit  demurrant  en 
le  viUe  on  les  tenements  foerout,  f  et 
per  parolx  claime  les  tenements  enter 
Jes  vicine^y  mespur  doubt  de  niort  il 
nofa  approchcr  les  tenements,  ines 
port  Pajlife,  etfur  ceft  matter  trove, 
0gardjuit  que  il  recovera^  Sic, 


A 


N  D  that  the  law  is  fo,  it  is  well 
proved  by  a  plea  of  an  affile  ia 
the  booke  of  aflifes,  an.  38  E,  3. 
p,  32,  the  tenor  whereof  ibllbweth 
in  lliis  manner.  In  the  countv  of 
Dorfety  before  the  juftices,  it  was 
found  by  verdicl  of  affile,  that  the 
plaintiff  which  had  right  by  difcent 
of  inheritance  to  have  the  tenements 
put  in  j)laint,  at  the  deccafe  of  his 
anceltor  was  abiding  in  the  townc 
where  the  tenements  were,  and 
by  paroll  claimed  the  tonements 
amongft  his  neighbours,  but  for 
feare  of  death  hee  durft  not  ap- 
proach the  tenements,  but  bringeth 
ills  aliife,  and.  upon  this  matter 
found,  it  was  awarded  that  he  (Iiould 
recover,  8cc, 


»8  Aff.  p.  J3.       "LT  ERE  it  appeareth  that  our  booke  cafes  are  the  heft  proofed 

what  the  law  is,  Ar^iimentwn  ab  authoritate  ejl  foitiffimum  in 
tegc.  And  for  proofe  of  the  law  in  this  particular  cafe,  Liitlctotk 
here  citeih  a  cafe  in  38  E.  3.  but  it  is  niifprinted,  for  the  origi- 
nail,  according  to  the  truth,  is  in  the  Booke  of  JJifcs^  38  E,  3. 
p.  23,  and  not  jdacito  32,  for  there  be  not  fo  many  pleas  in  that 
yeare.  -And  alter  the  example  of  Litttctojiy  booke  cafes  are  prin- 
cipally to  be  cited  for  deciding  of  cafes  in  quelUon,  and  not  any 
I)rivaie  opinion,  telle  mcipjb.  More  (hall  be  faid  of  Ui©  matter  im- 
piyed  in  this  Section  in  the  next  foUowin-j. 


Sea.  42 K 


T  A  iierce  chafe  eji  a  entender  deins 
•^  quel  temps  %  et  per  quel  temps  le 
claime  que  ejl  dit  continual  claime Jer^ 
vera  et  aidera  celuy  qnejijl  le  claime^ 
et  jes  heires,  Et  quant  a  ceo  eJi 
afcavoiry  que  celuy  que  adtitled'entery 
quafU  il  voiet  Jaire  fon  claime^  Ji  il 
vfajl  approacher  la  terre,  doiiques  il 

covient 


T^HE  third  thing  is- to  know  with- 
-*"  in  what  time  and  by  what  time 
the  claim  which  is  faid  continuall 
claime  fhall  ferve  and  aid  him  that 
makoth  the  clahne,  and  his  heires. 
And  as  to  this  it  is  to  be  underfiood, 
that  hee  which  bath  title  to  enter, 
when  he  will  make  Ixis  claime,  if  hee 


•  p.  3a»  rot  in  L.  and  M.  nor  Rph. 
t  d^c.  added  L.  and  M.  and  Roh* 


t  etptr  qutl  tempi  oot  la  L.  and  M«  aor 
Ron.   . 


Lib.  3. 


Of  Continual!  Claime. 


Se6l.  422. 


ccvient  aler  a  la  ferre,  ou  a  parcel 
de  ceOf  *  etfairejon  claime  ;  et  s'il 
n'of'afi  approcker  la  tene.pnr  donbt 
ou  pavor  de  batterie,  ou  maj/hcm,  ou 
tiiorty  donques  covif^nt  a  luy  dealer  et 
approcher  a  nxy  pres  come  //  ojttjl  ven 
la  terre,  ou  pared  de  ceo,  f  a  /aire 
Jon  claime^ 


dare  approach  the  land,  then  he 
ought  to  goe  to  the  land,  or  to  par- 
ceil  of  it,  and  make  his  claime  ;  and 
il'hee  dare  not  approach  ijie  land  for 
doubt  or  feare  of  beatiug,  or  maijn- 
ing,  or  death,  then  ought  bee  to  goe 
and  approch  as  neere  as  bee  dare 
towards  the  land,  or  parcel!  of  itj,  tOi 
make  his  claime. 


^*  QOVIENT  a  luffJt*aHcr  et  approcher  auxipres,  ^c"  By 
this  it  fhould  feciiie,  that  by  the  authority  of  our  author,  if 
the  diireifee  commeth  as  ncere  to  the  land  as  he  dare,  &c.  and 
makech  his  cluiine,  this  fhould  be  fufScient,  albeit  he  be  not  withm 
the  vi«iw. 

And  the  great  authoritie  of  the  bocke  *  in  9  IT.  4.  (being  by  •9H.4.  dW 
the  whole  court)  is  not  againft  this ;  for  that  cafe  is  put  where  there 
is  no  fuch  fearc,  as  hero  our  author  mentioneth,  in  him  that  makes 
^  I   -I  the  continuall  claime,  'dj\d  then  he  that  makes  the  continuall 

1.2  j4-  -J  claime  ought  to  bee  within  the  view  of  the  land ;  and 
tljerefore  the  authoritie  of  this  booke,  as  it  is  commonly  conceived,  . 
is  not  againil  the  opinion  of  our  author  in  the  point  aforefaid.  But 
then  it  is  iiirther  objedcd,  that  the  faid  booke  is  againit  another 
opinion  of  our  author  in  this  Section,  viz.  that  where  there  is  no 
feare,  &c.  hec  that  maketh  a  continuall  claims  *  ought  to  go  to  the 
}and  or  to  parcell  thereof  to  make  his  claime,  and  therefore  in  that 
cafe  he  cannot  make  a  claime  within  the  view  of  the  land.  To  this 
it  is  anfwered,  that  where  a  continuall  claime  (ball  deveft  any  eftate 
in  any  other  perfon  in  any  lands  or  tenements^  tbere,^  as  it  hath 
beeni^  faid,  he  that  maketh  the  claime  ought  to  enter  into  the  land, 
or  fome  part  thereof,  according  to  the  opinion  of  our  author  :  but 
where  the  claime  is  not  to  deveH  any  cflate,  but  to  bring  him  that 
luaketh  it  into  adkual  poflTeflTion,  there  a  claime  within  the  view 
fufficeth  ;  as  upon  a  difcent,  the  heire  having  the  freehold  in  law 
may  claime  laud  within  the  view  to  bring  himfelfe  into  a  dual  pof- 
fcffion,  and  in  that  fenfe  is  the  opinion  of  Hull  and  the  court  to  be 
intended.  Eljtc  de^fimililnts.  But  yet  the  entry  into  fome  parcel! 
\a  theaame  of  the  relidue  is  the  fur^ft  way  (1^. 


agreerli  with  our 
author  in  this 
point. 

(3  R^p.  15. 
Anr.  1^. 
Anc.  U5.) 


Vid.Sca.17T. 


Se6l.  422, 


jp  Tfifon  ad-Qerfarie  que  occupia  le 
'^  terre,  morMjt  feijie  em  fee,  ou  e^ 
fee  taile,  dei/ts  i'an  et  le  jour  apres 
tie!  claim,  per  que  les^  tenements,  J^/- 
cendont  aJ'onjitM  come  heire  a  luy, 
uncord  poit  celuy  que  Jijl  le  claime 
^HtrerJ^r  lepojjejjiou  le  /leire,  :J:4fc. 


*  49  tMed  io  I<.  anil  M.  and  Koli. 
t  4«—f/,  L*  and  M,  and  Roh. 

(1)  [Sec  Note  X98.JI 


,  A  ND  if  his  adverfary  who  occu- 
'^  pie-tli  the  fend,  dieth  feifed  in 
fee,  or  in  fee  taiie,  within  the  yeare 
and  a  day  after  fuch  claime^  where- 
by the  lands  dci'cend  to  his  fonne  as 
heire  to  biuj,  yet  may  hee  whicji 
make  the  claims  enter  upon  the 
ppiTefi^om  of  the  heire,  &e. 

^'DEINS 

t  Vc^  not  in  I^;  and  M.  nor  Roh. 
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V'lA,  Sea.  385. 
4*6.  9  H.  4. 5. 
14  H.  4.  36. 
r  E.  3. 37. 
PI.  Com.  S56, 

3.ir.  sor. 

Mirror,  cap.  t. 
$18. 

Bntton  (o\.  45u 
b.  sc  ISd. 

(Poft.  962. 1.) 


^Ant  130.  b.) 


Trd.8eA.365. 


«  jyEINS  Vanet  lejwn"  It  is  to  bee  obferved,  that  the  law 
"^  in  muuy  cai'es  hath  limited  a  yeaie  and  a  day  to  be  a  hgall 
and  convenient  -time  for  many  purpoi'es.  As  at  the  common  law, 
upon  a  fine  or  iinall  judgement  given  m  a  writ  of  right,  the  party 
grieved  had  a  yeare  and  a  day  to  make  his  claime.  So  the  wile 
or  heire  hath  a  yeare  and  a  day  to  bring  an  app€<fle  of  death.  If 
a  villeinc  remained  in  antient  demefne  a  yeare  and  a  day,  he  is 
privileged.  If  a  man  be  wounded  or  poyloncd,  I'^c.  aiid  dieth 
thereof  within  the  yeare  and  the  day,  it  is  felony.  By  the  an- 
tient law  if  the  feofliee  of  a  dilieifor  had  continued  a  yeare  and 
a  day,  the  entry  of  the  difleifee  for  his  negligence  had  beene  taken 
away.  After  judgement  given  in  a  reall  action,  the  plaintiie  withia 
the  yeare  and  the  day  may  have  a  hfibtre  Jacias  ftiftnam^  and  in  41a 
aidlion  of  debt,  Ate.  a  capias y  JUri  facias^  or  a  Itrvari  facias.  A  jxro* 
tedion  fliall  be  allowed  but  for  a  yeare  and  a  day,  and  no  lon^r, 
and  in  many  other  cafes.' 

But  this  time  of  a  yeare  and  a  day  in  cafe  of  continuall  cJaim& 
is,  fince  our  author  wrote,  altered  by  th'e  laid  fcutute  of  32  //.  8. 
ca.  33,  as  before  it  appeal  eth. 


Sea.  423. 


[255-  a.] 


JLfES  en  cefi  cas  apres  Van  ei  le 
jour  que  tiel  claime f nit  fatty  ^fi 
lepere  donques  morujijeiji  ademaine 
p)  ocheine  apres  Van  et  tejoury  ou  t  un 
outer  jour  apres,  &c.  donques  ne  poit 
celuy  quejijl  le  claime  etUrer:  etpur 
ceoji  celuj/  quejijl  le  claime  voit  ejire 
Jure  a  touts  temps  que  fon  entre  ne 
jerra  toll  per  tieidifcent]  SiC.  il  covient 
a  luy  que  deins  ran  et  lejour  apres  le 
primer  claime  Xfait,  defuire  un  au- 
ier  clahne  en  le  jorme  avantdit^  et 
deins  Tan  et  le  jour  apres  le  fecond 
claime  y'aity  defaire  le  tierce  claime 
en  mej'me  le  maner,  et  deins  I* an  et 
lejour  de  le  tierce  claime  deJVire  un 
uuter  claimey  et  ijfmt  oujler,  ceji  a/- 
(avoir,  defaire  un  claime  deins  chef- 
^un  an  etjourprockfine  apres  chefcun 
claime  fait  durant  la  vie  fon  adver- 
Jarie,  et  donques  a  quecvnques  temps 
que  fon  adverfarit  morujt  feifij  fon 
^ntrte  ne  ferra  tolle  per  muiiel  dif" 
ient.    Fa  tiel  claime  en  tiel  maner\ 


liUT  in  this  cafe  after  tTie  ycarc 
and  the  day  that  fuch  claims  was 
made,  if  the  father  th^en  died  feifed 
the  morrow  next  after  the  vearfe  and 
the  day,.or  anv  other  day  after.  8cc. 
then  cannot  hoe  which  ma^e  the 
claime  enter:  and  therefore  if  Hee 
which  made  the  claime  will  be  ftire* 
at  all  times  that  his  entrie  (hall  not 
be  taken  away  by  fuch'  diff^ht,  &t. 
it  behoveth  him  that  within  the 
yeare  and  the  day  after  the  firft 
claime  made,  to  make  another 
claime  in  forme  aforefaid,  and  with* 
in  the  yeare  and  the  day  after  th* 
fecond  claime  made,  to  make  the 
third  claime  in  the  ^fir^e"* manner, 
and  within  the  yeare  and  the  day 
after  the  third  cUUd^  to  make  an- 
other claime,  *id^fo  over,  that  i»  to 
fay,  to  iQ^H^  af^claime  within  everie 
yeare  and  day  next  after  everie 
claime  made  during  the  life  of  his 
adverfai  ie,  and  then  at  what  time 

foever 


•/  nul  outer  clajfrnefrnjl faih  added  in  L* 
and  M.  and  Koh. 

f  41  added  in  L.  a^d  M.  and  Roh. 


Xfidt  not  in  L.  and  M.  nor  Rob* 
Yfaii  not  in  L.  and  M.  aor  Roh. 
i  d^ifin  added  in  L.  and  M.  and  Roh. 
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J^ait^  eft  pluii  comminement  prife  et  focyer  his  adverfujie dieth feifed, bis 
tkofme  Cojitinnal  Claime  de  Ivuf  que    entrie  fhall  not  be  taken  away  by 

Jyt  ie  claime.  .  ^  any  difcent.     And  fuch  claime  ia 

fuch  manner  made,  is  molt  com- 
izLonly  t«ken  and  nanSied  Contiuuall  Ciaime  of  him  which  maketli  die 
cJaime,  &c.   ♦  " 

V 

T  T  is  to  be  obferved,  that  the  yeare  and  the  day  (hall  bee  accotmt-  Vicl.  Sea.  381 

ed,  as  the  day  whereon  the  dahne  was  made  fhall  be  accounted  ^^°^*  *^*  ^'^ 

one :  as  for  example,  if  the  claime  were  made  2.  die  Martii,  that 

day  (hall  be  accounted  for  one  ;  for  Littleton  faith  in  the  Sedtion 

next  before  (after  the  claime  made)  and  then  the  yeare  mull  end 

the  firft  day  of  March,  and  the  day  after  is  the   fecund  day  of 

JSdarck, 

See  for  the  comj)utation  of  tlie  yeare,  de  anno  biftxtHi,  and  of  the 

day  naturall  and  artificiall,  and  other  parts  of  the  yeare,  [d\  Brae-  [a]  Braa.  fol. 

ton,  [6]  Brition,  and  [c]  Fleta  excellent  matter.  ^«4.  344.  SSf9. 

"'•'*■•'  .    (2  Roll.  Abr. 

1521.)         m  Britton  fol.  209.         [c]  Flcta  lib.  6.  cap.  II.  Statute  de  aunu  Bifextilt. 
fia.3.    Bier  17  £liz.  345.  « 

t 

Sea.  424. 


Ji/f^  S  uneore  en  le  cas-  avantdity 
,         Iju  fon  adverfarie  monifi  deins 
f  255,  b.]  l^an  et  la  jour  procheine  apres 
le  *  claime,  ceo  eft  en  ley 
un  continual  claime,  entant  que  F ad- 
verfarie deim  Van  et  lejoar  prockeine 
aprcs  mefme  la  claime  monijL  Car  il 
ne  Ifefoigne  a  celuy  quejiftfon  claime 
dejaire  ajcun  aider  claime,  vies  a 
Ijuel  temps,  que  il  -^voit  deins  mefme 
Van  etJQur,  Sfc. 


"DUT  yet  in  the  cafe  aforefaid, 
where  his  adverfarie  dieth  withirl 
the  yeare  and  the  day  next  after  the 
claime,  this  is  in  law  a  continuall 
claime^  infomuch  as  his  adverfarie 
within  the  yeare'  and  the  day  next 
after  the  fame  claime  dieth.  For 
hee  which  made  his  claime  needeth 
not  to  make  any  other  claime^  but 
at  what  time  bee  will  withia  th^ 
fame  yeare  and  day,  8cc. 


This  is  evident. 


Vid.Sea414. 


Sea.  423, 


(Vid.  Stat. 


TTE  ST,fi  l^adverfariefoit  diffeifle 
^  deins  I'an  ei  le  jour  apns  titl 
claime,  et  le  diffeijbr  ent  moruftfeifie 
deins  I'an  et  lejouTf  Sfc.  tiel  morant 
feijie  ne  grievera  my  ^uy  quejift  le 
claime,  rnes  que  Upoit  enters  &c.  Car 
quecunque.  foit  que  moru/i  feijie  deins 
I'an  et  lejour  prockeine  apres  tiel 
claime  fait  y  ceo  ne  grievera  my  ctlnj 
que  Jijt  le  claime,  mes  que  il  poit 

enter, 


A  LSO,  if  the  adverfarie  be  dif- 
-^  feifed  within  the  yeare  and  the 
day  after  fuch  cliiime,  and  the  di& 
feifor  thereof  diedi  feifed  within  the' 
yeare  and  the  day,  8cc.  fuch  dying 
leifed  (hall  not  giieve  him  whicli 
made  the  claime,  but  that  he  may 
enter,  8cc.  For  whofoever  hee  be 
that  dieth  leifed  within  the  veareand 
th^  day  after  fuch  claim  made,  this 

(haU 


•  frimr  added  L,  and  M.  a^id  R<jh.  \  njoit  not  in  L,  and  M.  nor  Roh, 
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t^ter  ifc.  eoment  que  fueront  phjhrs 
morant  feijie,  et  pUtfors  difcentM  deias 
m^'me  Van  ei  iejour,  S^c. 


Sea.  428\ 


fhall  not  hurt  him  that  made  tht 
clainncy  but  that  he  may  enter,  &c. 
albeit  there  were  many  dyings  ieiied» 
and  many  difcents  within  the  fame 
yeare  and  day,  &c. 


H 


ERE  it  appeareth,  that  the  continuall  claime  dotl^  not  only 
extend  to  the  firft  diflfeifor,  in  whole  pofTcifion  it  was  made,  hut 
to  any  other  difieifor  that  dieth  feifed  within  the  yeare  and  day 
after  the  continuall  claime  made.  And  whereas  our  author  fpeak^^ 
«th  of  a  fecond  difieifor,  ^c.  herein  is  likewife  implycd  not  only 
abators  and  intruders,  but  the  feotfees  or  donees  of  the  diifeifors, 
abators,  or  intrudors,  and  any  other  feoffee  or  donee  immediate  or 
mediate,  dying  feifed  within  the  yeare  and  day,  of  fuch  continuall 
ckime  made. 


Se6l.  426. 


TTEUy  ft  homefoU  diffeifie,  et  le 
diffidfbr  mof^Jl  j'eifte  deins  Van  et 
lejour  prockein  apres  le  dijjeifmfoit, 
per  que  /es  ienemenfs  dij'ceudontajon 
Mrr.,  en  ceji  cafe  Ventrie  le  di(jp.ijee 
eft  tally  car  Can  et  le  jour  que  aidroit 
itdiffeifee  en  tiel  raft*,  ne  ferrupm 
de  temps  de  title  d'entre  a  I'ui/  accrue, 
ffies  tantjolemeut  de  temps  del  claime 
fcr  lay  fait  eu  le  manner  avant  dit, 
Et  pur  eel  caufe  il  ferroit  bone  pur 
tiei  diffei fee  pur  f  aire  fan  claime  \-  en 
aury  breve  temps  que  ilpuijjoit  apres 
le  dijeijin,  ^c. 


A  L  SO,,  if  a  man  be  difleifed,  and 
"^  the  diffcifor  dieth  feifed  within 
the  yeare  and  day  next  after  the  dif- 
feiiin  made,  whereby  the  tenements 
defcend  to  his  heirc,  in  this  r^cS  a  1 
cafetheentrieof  thedifleifeeL""^  *  '^ 
is  taken  away,  for  the  yeare  and  day 
which  (hould  aid  the  difleifee  in  fuco 
cafe  ihall  not  bee  taken  from  the 
time  of  title  of  enirie  accrued  uuto 
him,  but  only  from  the  time  of  tHe 
claime  made  by  him  in  manner 
iiforefaid.  And  for  this  caufe  it  (fatU 
be  good  for  fuch  difleifee  to  make 
his  claime  in  as  fliort  time  as  he  caii 
after  the  diifcifin,  &c. 


52H.8.cAp.33.  'T'lIIS  in  cafe  of  adiiTeiforis  now  holpen  by  the  ftatute  made 
Vide  Se6t.  335.    •*-  j\j^qq  Littltton  wrote,  as  hath  beene  faid  ;  for  if  the  diifeifor  die 


^Aut,  23S.  a.) 


feifed  within  five  yeares  after  the  difleifm,  though  there  be  no  con- 
tinuall claime  made,  it  fliall  not  taJce  away  the  entry  of  the  dif- 
feifee,  but  after  the  five  veares  there  muft  be  fuch  continuall  claime 
as  was  at  the  common  law  :  but  that  ftatute  extendeih  not  to  any 
feoffee  or  donee  of  the  diflfeifor  immediate  or  mediate,  but  they 
remaine  Hill  at  the  common  law,  as  hath  beene  faid. 


^  e?f  •  added  L.  and  M. 


t  9c^  added  L.  and  M. 


Sea. 


Lib.  3. 


Of  Continuall  Claime.      Se£t.  427—429,; 


Sea.  427. 


TT'E  M,  fi  tiel  diffeifor  occiipia  la 

terre  per  xl.  ans,  on  per  J  plufors 

am,    fans  afcun  claime  fait  per  le 

difjhife€j  &ic!^  et  le  diljetfee  per  petit 

J'pace  devaimt  le  mort  del  diffeijhr 

fait  nn  claime  en  le  forme  avantait, 

fi  iffint  fortitnajl  que  deins  Vo7i  et  le 

Jour  apres  tiel  claime  ledifjeifor  mo- 

Tiifly  Sfc,  I'entrie  le  dijfeifee  ejl  conge- 

able,  S^c.    Et  pur  ceo  il  ferroii  bone 

pur  tiel  home  que  nejijl  claime,  que 

ad  hone  title  a'entrie\\,  quant  il  ot/et 

que  fon  adverfarie  gift  languijkment, 

dejairejon  claime ,  6)C. 


ALSO,  if  fuch  diflcifor  occupieth 
"^  the  lands  fortieyeares,  or  more 
yeares,  without  any  claime  made  by 
the  diffeifee,  8cc.  and  the  diffeifee  a 
little  before  the  death  of  thedifleifor 
makes  a  claime  in  the  forme  aforc- 
faid,  if  fo  it  fortnneth  that  within  the 
yeare  and  the  day  after  fuch  claime 
the  diffeifor  die,  &c.  the  cntrie  of  the 
diffeifee  is  congeable,8cc.  And  there- 
fore it  fliall  bee  good  for  fuch  a  maa 
which  hath  not  made  claime,  and 
which  hath  good  title  of  en  trie,  when 
hec  heareth  that  his  adverfarie  lieth 
languiihing,  to  mak«  his  claime,  8cc. 


rPHIS  i^  evident  enough,  and  in  refpeft  of  that  which  hath 
beene  faid,  needeth  not  to  be  explaiued. 


Sea.  428. 


TTEMi  ficome  ejl  dit  en  les  cafes 
'*'  mifeSf  lou  home  ad  title  d  'entre  par 
cavfe  d'un  diffeifin,  Sec.  mefme  la  let/ 
efilpu  home  ad  droit  d'entreper  cauj'e 
ae  afcun  outer  title,  ^c. 


A  LSO,  as  it  is  faid  in  the  cafe9 
'^  put,  wliere  a  man  hath  title  of 
entrie  bv  caufe  of  a  difl'eiCn,  &c.  the 
fame  law  is  where  a  man  hath  right 
toenter  by  caufe  of  another  title,&c*. 


JJ  E  R  E  title  is  taken  in  his  large  fenfe  to  include  a  right. 

foufi    K 1    "  4/««»  ^^^  '*''^»  ^^'' '   ^^'■^  ^^  implyed abators  or  in- 
L'^aO.  D.J  t^^jgrs,  arid  not  only  their  diffeifors,  but  the  feoffees  or 

donees  of  diffeifors,  abators,  or  intruders,  or  any  other  fo  long  as  the 

i€btri9  b  congeable. 


Sea.  429. 


TTEM,  de  lesdits  *  prefidents  poies 
^  fcaver  (m<mjits)  deux  chafes.  Un 
efi,  i<m  home  ad  title  jd'entre  furun 
tenant  en  le  taile,  siljifi  un  tiel  claime 
a  la  terrCf  donques  eft  Veftate  taile 
defeat^  car  eel  claime  eft  come  entre 
fuUper  iuy,  et  eftde  mefme  VefeS  en 

t//Mtd4edL.ftDdM. 
4M9otinL.«iidM. 


ALSO,  of  the,  faid  Torefaying 
•^^  thou  mayfl  know  (my  fonne) 
two  things.  One  is,  vrhere  a  man 
hath  title  to  enter  upon  a  tenant  in 
taile,  if  he  maketh  fuch  a  claime  to 
the  land,  then  is  the  eftate  taUe  de- 
feated, for  this  claime  is  as  an  entrie 

made 

I  t^c.  added  L.  and  M. 
*  ditesfrnidintt  L.  and  M. 


Lib.  3.     Cap.  7.     Of  Continuall  Claime.  SeGt.  430. 

letfyficome  ilfvifjhit  fur  mefmes  tene^  made  by  him,  and  is  of  the  fame 

mentSy  et  u/i  entrer  en  mejmes  les  fe^  ef)crt  in  law  as  if  he  had  bin  upon 

nementSy  come  dcvant  eft  dit.    f  Et  the  fame  tenements,  and  had  entred 

dortques  gucmt  le  tenant  en  le  taile  into  the  fcune,  as  before  is  faid.  And 

immediate  puis  tiel  claime  continua  then  when  the  tenant  in  tuileimme- 

jbn  occupation  en  /es  tenements,  ceo  diately  after  fuch  claime  continue 

eji  un.diffeijinfait  de  mejmes  les  tene^  his  occupation  in  the  lands,  this  is  a 

ments  a  celuj/  que  fifi  tiel  claime,  et  diffeiiin  made  of  the  fame  tenements 

fie  per  confequens  le  tenant  adon-  to  him  which  made  fuch  claime,  and 

qucs  adjeefimple.  fo  by  confequent,  ihe  tenant  then 

liath  a  fee  fimple. 

"  Prcfulcnis,*^    This  fhould  b?  precedents^  and  fo  is  the  original!, 
and  this  agreeth  wijth  the  right  fenfe  of  Litfleton. 
(Ant.  tJ3.)  And  here  it  appearcth,  that  a  continuall  claime,  which  is  an  en- 

trie  in.  law,  i»  as  ftrong  as  an  eutrie  in  deed. 

Vide  Sed.  650.       "  Title  de  entrie*'    Here  title  de  entrie  is  taken  in  the  larg* 
Aud  6b9,  «fc.      fenfe  for  right  of  entrie. 

Sed.  430. 

T  Efecond  chofe  eft,  que  auxyft)vent  HP  H  E  fecond  thing  is,  that  as  often 
•^^  que  il  que  ad  droit  dUntrefait  as  hee  which  hath  right  of  entrie 

tiel  claime,  J  et  ceo  nient  cojitrifteant  maketh  fuch  claime,  and  this  not- 

fonadverfary continua Jonoccupation,  withflanding  hisadverfary  conliijue 

\auxy Jovent  Vadverjary  fait  tort  et  his  occupation,  fo  often  the  adver- 

diffeijin  a  celuy  quejift  le  claime.    Et  fary  doth  wrong  and  difleifin  to  him 

pur  eel  caujn  auxifj'ovtnt  poit  celuy  which  made  theclaioie.  And  p  ^ 

quejift^  mej'oie  le  claime  mirchejhm  for  this  caufe  fo  often  may  L^57-  a.J 

tiei  tort  et  difjeifm  fait  atuy,  aterun  hee  which  makes  the  fame  claime 

briefe  de  trejpajje,  4-  Quarc  claufum  for  every  fuch  wrong  and  diifeilifi 

frcgit,  &c.  et  r^covera  fes  damages,  done  unto  him,  have  a  writof  tref- 

^c.  pafle,    Quara    claufum  f regit,   4rc\ 

and  recover  his  dammages.  Sec. 

XJEREBY  alfo  it  appearcth,  that  an  entrie  inlaw  is  cquiva- 
lent  to  an  entry  in  deed. 

"  Avera  breve  de  trefpajcy  quare  claufum  fregit,  et  recoverafct 
(5  Roll.  Abr.  damages."  The  diflbifee  Hiall  have  an  adion  of  trefpafle  agamft 
530.  1  Rep.  98.  the  difl'eifor,  and  recover  his  danunages  for  the  firft  entry  without 
1  Leo.  30t.  any  regreffe,  but  after  regrefle  he  may  have  an  adion  of  trefpafl'o 
laH  6  •>^\  ^^^^  SL  continuandoy  and  recover  as  well  i^r  all  the  me:ine  occupa- 
'  '"  '^  tion  as  for  the  iiril  entry.  And  here  note,  that  Littleton  doth  here 
include  cqils  within  dammage9# 

+  Et  not  ip  L.  and  M.  nor  Rob.  L.  and  M.  nor  Roh.  nor  in  MSS.  before 

J  et  eeo — &c.  L.  and  M.  and  Rob.  mentioned.     It  may  be  here  obfcrvcd,  thai 

i^  fifr.  added  L.  and  M.  and  Roh.  the  older  copies  of  Litileion  are  not  divideJ 

g  me/mi  not  in  L.  and  M.  nor  Rob.  into  S^^ions,  wiilch  fcem  to  have  bptn  firll: 

4-  Q^iSre  clanf^iin  fregiF,  ^c.  et  recovera  injudicioufly  marked  by  Wcf^  in  the  edition 

•  fds  dapuigesy  ^c,  ou  il  poit  anter  un  hriefCy  1585,  though  \\\%  divificns  have  been  fincc 

''(the  bc^ii  firing  of  the  t.%%\  SeAJon)  not  in  retained  forihe  convenience  of  citation. 


Lib.  3.  Of  Continuall  Claime.  Seft.  431. 


Se6l.  431. 


yiiii  Van  dejh 

per f on  briefequefon  adverfaiy  avoit  writ  that  his  adverfarie  had  entred 

entrer  en  les  terres ;{:  ou  tenements  ce-  into  the  lands  or  tenements  of  him 

luyquefift  It  claime f  ou  fon  entry  ne  that  made  the  claime,  where  his  en- 

fuitpasdoneperlateify  Sfc.  et  per  tiel  try  was  not  given  by  the  law,  &c. 

aQion  il  recovera  fes  dammaees,  l^c.  and  by  this  aSion  he  (hall  recover 

Eiji  le  cafefuit  tiel,  que  Vaaterfary  his  dammages,  &c.    And  if  the  cafe 

occupiaji  ies  tenements  ove  force  et  were  fuch,  that  the  adverfarie  occih 

armes,  ou  ove  multitude  de  gents  a  pied  the  tenements  witl^  force  anct 

temps  de  tiel  claime,  S^e.  \\  immediate  armes,  or  with  a  multitude  of  people 

apres  mefme  le  claime  poit  celuy  que  at  the  time  of  fuch  claime,  &c.  im« 

j^i  le  claime  pur  chejhvn  tiel  fait  aver  mediately  after  the  fame  claime  may 

un  brief  e  de  forcible  entry,  et  reco*  he;e  whicn  made  the  claim  for  every 

vera  fes  treble  dammages,  d^c,  fuch  afl:  have  a  writ  of  forcible 

entry,  and  (hall  recover  bis  treble 
dammages,  8cc.  (i) 


'P  H I S  is  the  ftatute  of  5  A.  9.  cap,  7.  (Poc.  Pi«. 381.) 

/  37  H.  $.  35. 

34H.  6.  SO.        13H.  7.  15.        10  H.  6.  14.        SE.4. 18.  21  K.  4.  5.74, 

13  £.  2.  3.  ft?  AfT.  64.  38  Aff.  9.  44  £.  3.  30.  10  H.  7^  97. 

Kcjlwejr  1.  b.        5  R.  t.  c»p.  7.        (F.  N.  B.  248,  J49.) 

"  Ftr  tiel  oQion  il  recovera  fes  dammages!* 

This  is  to.  be  underdood,  that  he  fhall  recover  dammages  for  the 
firft  torcious  entry,  but  not  ibr  the  meane  profits  in  this  adiion, 

thoujgh  be  niade  a  regrefTe.    And  here  note,  that  alfo  he  ihdl  re-  8  £.  4.  34.  b. 

cover  his  cods  of  fuit,  expenfce  litis,  which  Littkton  doth  include  9  £.  4. 4.  b. 

within  thefe  words  (dammages,  &c,),  laH.  7.6. ».  - 

*^  Dammages*^    Dnmna  iiuthe  common  law  hath  a  fpeciall  figni-  (f  laft.  289. 

fication  for  the  recompence  that  is  given  by  the  jury  to  the  plain-  **oft.  355.  b. 

life  or  defendant,  for  the  wrong  Uie  defendant  hath  done  unto  J^^^P'  ^^^' 

^^^^  (^)-  11  Rep.  5d.^ 

'*  Multitude/'    One  or  more  may  commit  a  force,  three  or  more  (3  loft.  176. 

may  commit  an  unlawful!  affembly,  a  riot  or  a  rout,    A  multi-  Hale's  PL  C, 

tude  here  fpokeu  of  (^s  fome  have  faid)  mufl  be  ten  or  more,  /g   ^a^^ 

MiUtitudinem  decern  faciunt.    And  fo  (fay  they)  it  is  faid  de  grege  \  q^q^  1^4,) 
honuman.  But  I  could  never  read  it  retrained  by  the  common  law  to 
toy  certaine  mimber,  but  left  to  the  difcretion  of  the  judges  (3). 


« 


» 


X  SH-^^t,  L.  and  M.  and  Roh« 

I  imaudiaie  apres  mefme  le  clmme^donques,  L.  aid  M.  and  Rol^ 


(t)  [See  Note  T99.]  mefne  profits^  are  to  be  fouad  ia  Note  x, 

ft)  Some  obfervations  on  the  progrefs  of  fol.  355.  b. 
mar  law,  with  refpeft  to  damages,  coitt,  and  (3)  [Set  Note  aoo.) 

Vol.  II.  L 


Lib.  3.     Cap.  7.     Of  Continuall  Claime.     SeCl.  432,  4SS. 


8  H.  6.  cap.  9. 

5  E.  4. 19.  24. 

F.  N.  B.  as. 

11  E.  4.  11.  b. 

6  H.  7.  13.  b. 
ft  H.  6. 37, 
19  H.  6. 
R^ifter  9T. 
«2  H.  6.  57. 


"  Un  brief e  de  forcible  erdrie^  et  recover  a  fen  treble  dammages,** 
This  writ  is  grounded  upon  theftatute  of  8  f/.  6.  and  lie th  r.^^,-  l  t 
•ither  where  one  ent  re  th  with -force,  or  where  he  entreth  i  *^'*  J 
peaceably  and  detaineth  it  with  force,  or  where  he  entreth  by  force 
and  detaineth  it  by  force.  And  in  this  adion  without  any  regreflfe 
the  plaintife  fhall  recover  treble  dammages,  as  well  for  the  meatifc 
occupation  as  for  the  firil  entry  by  force  of  the  ftatute.  And  albeit 
he  (hall  recover  treble  dammages,  yet  (hall  he  recover  cofts  which- 


t.  N*B*  249.  a.  ^^11  be  trebled  alfo. 


{t  Cro.  17.  19. 
01.  148.  151. 
199.  314.  6S5. 
659. 

lRoli.Rep.406. 
>  Sid.  97.  149. 
Xiojr  156. 
1  Cro.  561. 


One  may  commit  a  forcible  entry,  'as  hrith  heene  faid,  in  refpeft 
of  the  armour  or  weapons  which  he  bath  that  are  not  ufually 
borne,  or  if  he  doe  ufe  violence,  and  threats  to  the  terrour  of 
another.  And  if  three  or  fourc  goe.to  make  a  forcible  entry,  ai^ 
beit  one  alone  ufe  the  violence,  all  aj'e  guilty  of  force*  If  the 
mader  commeth  with  a. greater  number  of  fervaats  than  ufually  atn 
tend  on  him  it  is  a  forcible  entrie. 


i  inft.  S89. 

4  Init  176.  c.  l5.    1  Leo.  327.)    (15  R,  2.  c.  8.    8  H.  6.  c.  9.    «3  H.  8.  c.  15. 

SlELcll.    SlJac.e.  15.) 

•    » 

It  is  to  be  underdood,  that  there  is  a  force  implied  in  law^  a^; 
every  trefpa(re  and  refcous  and  difleifm  implieth  a  force,  and  is  xi 
et  armis ;  and  there  is  an  aduall  force,  as  with  weapons,  number 
of  perfons,  &c.  and  when  an  entry  is  made  with  fuch  adluall  force 

!•  5*  ^'  ^**       ^^  aftion  doth  lie  upon  the  fjud  ftatute  (i).    See  before  more  of 

35  H.  6. 20.       £Qj^^,g  j^„^  armes,  5f <3. 240. 


Seft.   432. 


TTEMj  *ilejl  avcier,  fi  lejer-      A  LSO,  it  is  tobcefeene,  if  the 
•^  vant  d^un  honie  que  ad  title  a  Vw-    "^  fervant  of  a  man  who  bath  title 

to  enter,  may  by  the  commandement 
of  his  mafter  make  continuall  claimo 
for  his  mader  or  not. 


/er,  pott  per  le  commandement  fon 
maflerfaire  continual  claime  pur  fon 
majier  ou  non. 


This  needeth  no  explication. 


Sea.  433. 


Tp  T  ilfembh  fue  en  afcuns  cafes  il 
pott  ceo  fair€ ;  car  s'il  per  fon 
tommandement  vient  a  afcun  parcel 
de  la  terre,  et  la  fait  claime,  S^c.  en  le 
nofmefon  niafiery  cefl  chime  ejl  affets 
hone  pur  fon  mafier^  pur  ceo  que  il 
fdii  tout  ceo  quefofi  rnafier  covient 

faire 


AND  itfeemcth  that  in  fomecafcai 
'^^  he  may  doe  this :  for  if  he  by 
his  commandement  commeth  to  any 
parcell  of  the  land,  and  there  maketti- 
claime,  &c.  in  the  name  of  his  maiter, 
this  claime  is  good  enough  for  his 
mailer,  for  that  he  doth  all  tnat^vhioh 

his 


« tl'^i  L.  and  M.  and  Hok 
(i)XSeeNot«aoi*l 
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faire  f  oa  devoitjaire  en  U'e/cas,  S^c,  his  mafter  (hould  or  ought  to  doe  in 

J  jiuxy  ft  fe  mafler  dit  a  fonfenanty  fuch  cafe,  &c.    Alfo  it'  the  mafter 

^ue  a  fie  oj'ajl  vener  a  la  terre^  ?ie  faith  to  his  fervant^  that  hee  dares  not 

afrun  parcel  de  la  terre,  pur  faire  come  to  the  land,  nor  to  anyparcclt 

fort  rlaime^  S^c.  et  que  il  ne  ofajt  ap^  of  it,  to  make  his  claime,  8tc.  and 

procher  phiis  proc/icin    a   la  terre  that  he  dare  approch  no  neerer  to 

forfque  a  tiel  lien  appell  Dale,  et  cotn^  the  land  than  to  fiich  a  place  called 

viapidafon  fervqiit  dealer  a  mefme  le  Dale,  and  command  his  fervant  to 

lieu  de  Dale,  et  la  faire  un  claime  pur  goe  to  the  fame  place  of  Dale^  and 

lay,  8fc.  Ji  le  fervant  iffint  fait,  S^c,  there  make  a  claime  for  him,  &c. 

ceofemble  auxy  bone  clai/ne  pur  fan  if  the  fervant  doth  this,  &c.  this 

r     j>       -1  majler,  ficome  fan  mafter  la  alfo  feemeth  a  good  claime  for  his 

L  50.  a-JyjijY  en\  proper  peifon,  pur  mafter,  as  if  his  mafter  were  there  ia 

ceo  que  le  fervant fjl  tout  ceo  quefon  his  proper  perfon,  for  that  the  fer- 

majter  ofaji  et  devoit  faire  per  la  ley  vant  did  alt  that  which  his  maiier 

en  tiel  caje,  S^c,  durft  and  ought  to  doe  by  the  law 

in  fuch  a  cafe,  &c. 

TJ  ERE  itappeareth  that  where  the  fervant  doth  all  that  which 
he  is  commanded,  aad  which  his  mafter  ought  to  doe,  there 
it  is  as  fufHcient  as  if  his  mafler  did  it  himfelfe ;  for  the  rule  is. 
Qui  per  aliumfacit,  per  /eij>fum  facere  videtur, 

"  Per  cofmnatidement,"  If  an  infant  or  any  man  of  full  age  have  7  £,  5,  ^9,  |^^^ 

any  right  of  entrie  into  any  lands,  any  ftranger'  in  the  name  and  to  45  £.3. 

the  ufe  of  the  infant  or  man  of  ftill  age  may  enter  into  the.  lands,  Rclcafe.  tB.    . 

and  this  regularly  ihall  veft  the  laads  in  them  without  any  com-  t*.^  ^«q^ 

mandement,  precedent,  or  agreemsnt  fubfequent.    (*)  But  if  a  dif-  jq  e\  gg^ 

feifor  levy  a  line,  with  proclamation  acci)rding  to  the  ftatute,  an  per  Thorp/ 

eftraiiger  without  a  commandement  precedent,  or  an  agreement  it  Afl*.  p.  11* 

fubfequent  within  the  five  yeares  cannot  enter  in  the  name  of  tte  ^^  ^^'  ?*  ^^ 

difleifee  to  avoid  the  fine.     And  that  refolution  was  grounded  upon  ^  v:  ^'  ^^'  "• 

the  conftru6hon  of  the  ftatute  of  4  H.  7.  cap,  24.    But  an  affent  fub-  e„t|.,  Cong.  Vt* 

fequent  within  the  five  yeares  fhould  be  fufficient.     Omnis  enim  tit.    Fauxifier 

ratifiebitio  retrotrahitur,  et  mandato  a:quiparatur^  as  hath  beeue  recovery  29. 

f^d  (*)  ^•^'  ^'  ^°' 

106.  a.  thftXorcf 

"  Auxyji  h  mafter  dit  afon  fercant  que  il  ne  ofaftf  SfC,*^  Hera 
it  appearetli,  that  where  the  fer\'ant  purfueth  the  commandement 
of  his  mafter,  and  doth  all  that  which  his  mailer  durft  and  ought  to 
doe  by  the  law,  this  is  fuihcient.  And  although  the  mafler  feareth 
more  than  the  fervant,  or  admit  that  the  fervant  hath  no  feare  at 
all,  yet  if  he  goeth  as  farre  as  his  mafter  durfl,  and  as  he  com- 
manded, it  is  fufficient.    And  this  is  implyed  in  this  Sedlion, 

-f  9ti  dewt faire  not  in  L.  and  M.  nor       t  ^^^  ^^^  '^^  ^>  and>M.  norKoh* 
^on,  \fon  a^dod  in  L«  snd  M,  and  Rvbtf 


L«  S«^ 


Lib.  3.    Cap.  7.    Of  Contihuall  Claime.  SeOt.  434. 

Sea.  434. 

y1  UXYf  fi  homefoit  cy  languijh-  ALSO,  if  a  man  be  fo  languifli- 
"^  ant,  ou  cy  decrepyte,  que  il  ne  "^ing,orfodecrepite,thathecan* 
poit  per  fiul  maner  vener  a  le  terre,  not  by  any  meanes  come  to  the  land, 
ne  a  afam  f  parcel  d*ycely  ou  fi  un  nor  to  any  parcell  of  it,  or  if  there 
reclti/efoit,  que  nepoit  percaufe  de  beea  reclufe,whichmaynotbyrea- 
Jfan  oraer  aler  hors  defa  meafon,  {  fi  fon  of  his  order  goe  out  of  his  houfe, 
tiel  maner  J  dc  per  fon  commaundafon  if  fuch  manner  of  perfon  command 
fervant  dealer  etfaire  claimepur  lui/,  bis  fervant  to  coe  and  make  claime 
et  tiel  fervant  ne  ofafi  aler  a  le  terre,  for  him,  and  uich  fervant  dare  not 
\ne  a  afimn  pared  de  ceo,  pur  doubt  ^oe  to  the  land,  nor  to  any  parcell  of 
de  bateryy  mayhem^  ou  morty  f  Sfc.  et  it,  for  doubt  of  beating,  mayhem,  or 
pur  eel  caufe  tiel  fervant  vient  auxy  death,  8cc.  and  for  this  caufe  the 
prei  a  la  terre  come  il  ofafi  pur  tiel  fervant  commeth  as  nere  to  the  land 
J^doubt^et  fait**  leclaimeyi^c* pur  as  he  dareth  for  fuch  doubt,  and 
fonmafierytlfi^bleque  tiel  claime  pu/  maketh  the  claime,  &c.  for  his  maf- 
Jon  mct/ler  ejt  affets  forty  et  bon  en  ley,  ter,  it  feemeth  that  fuch  claime  for 
Car  auterment  Jofi  mafier  ferroit  en  his  mafter  is  ftrong  enough,  and 
trefgrand  mifchiefe  \  car  it  bien  poit  good  in  law.      For  otherirife  his 
0fire  que  tiel  perfon  que  eft  languHh-  mafter  fhould  bee  in  a  very  great 
ant^  decrepitCy  au  reclufe,  ne  poit  mifchiefe ;  for  it  may  well  be  that 
trover  afcun  fervant  que  ofafi  aler  a  fuch  perfon  which  is  ficke,  decrepit, 
la  terre f  ne  jf  afcun  parcel  de  eel,  or  reclufe,  cannot  finde  any  fervant 
pur  f aire  le  claimepur  luy,  l^c.  which  dare  go  to  the  land,  or  to  any 

parceU  of  it,  to  make  the  claime 
for  him,  &c*  '* 

(AutSt.  ft.)       TJEGULARLY  it  is  true,  that  where  a  man  doth  Icfle  thaa 

th^  commandement  or  authority  committed  unto  him,  there 

'  (the  commandement  or  authority  being  not  purfued)  the  aft  is 

^         yoid.    And  where  a  man  doth  that  which  he  is  authorifed  to  doe 

^Hob.  154.)       and  more,  there  it  is  good  for  that  which  is  warranted,  and  void 

(1  Leo.  S89.)      for  the  reil ;  yet  both  thefe  rules  have  divers  exceptions  and  lincu- 

tations  (i). 

For  tlie  fird,  Littlctonhevt  putteth  the  cafe  where  a  fervant  doth 
lelTe  than  he  is  commanded,  and  yet  it  fuiBceth,  for  th^t  Inpotentiu 
excufat  legem;  for  feeing  the  mailer  cannot,  and  the  fervant  dart 
not,  enter  into  the  land,  it  fufficetli  that  he  come  as  neere  to  the 
land  as  he  dare.  . 
11 H.  4.  S.  If  a  man  makes  a  letter  of  attorney  to  deliver  feifin  to  T.  S.  upon 

It  AflT  Vi         condition,  and  the  attorney  delivereth  it  abfolute,  this  is  void :  and 
fpcrk  38  b.      ^^  ^^^^  ^°'^  *^  ^^  warrant  bee  abfolute,  and  bee  delivereth  r^c©   f.  1 
Mo.  «80.)  ^^^"*  ^pon  condition,  the  liverie  is  void.  L^5^«  •'•J 

Sec  before  Se^.  '.  . 

*i9.    •  "  Pnr  battery y  mayheniy  ou  mortr    See  the  Second  part  of  the 

Jaul  243  b  ^     ^'^^^"^^®'  ^'  ^-  ^^V'  ^%  a  diverfity  betweene  the  making  of  an  en* 
V  •  ^'f     try  or  claime,  and  the  avoydance  of  an  aft  or  deed. 

"  Jutermeni 

I 

t  A»*«/  not  in  L.  and  M.  nor  Roh.  ^  Qf r.  not  in  L.  and  M.  iK>r  Roh. 

t  ¥c.  added  in  L.  and  M.  and  Rob.  4.  deubt-^foveury  io  L.  and  M.  and  ^oii« 

I  di  not  in  L.  and  M.  ••  /#—//>/,  in  L.  and  M.  and  Roh. 

I  «r— «if»  L.  and  M.  and  Rgb.  ft  «  added  in  L.  and  M.  and  Rob. 

(0  [Soc  Pote  aw.] 


Lib.  3. 


Of  Continuall  Claime. 


Sea.  435. 


"  Autenncni  k  majier  ferroit  en  tref grand  mfchiefc.'*  Argvma^ 
turn  ab  incoTvotimenti  ejt  validian  in  l^ge^  quia  Icxnon  permittit  aliquod 
inconveniens.  And  as  hath  becne  ot'ten  obferved  before.  Nihil  quod 
t^  ittconveniens  eji  Ucitum. 

"  Recktfe,*'  ReclufuSy  Htrcmita^  feu  Anchoritay  fa  ealled  by  the  46  E.  f. 
order  of  his  rehgion  ;  he  is  fo  inured  or  (hut  up,  quhd  foltisfimpcr  Petition  18. 
Jity€t  hiclaufurd  fndfedct  ;  and  can  never  come  out  of  his .  place.  ^S'f'gV 
8<arfim  aiim  ct  extra  converfatlonem  civiletn  hoc  profe/fionit  genus  jq,  |^  "   ' 
femper  habitat.    Note  here,  albeit  the  reclufe  or  anchorite  be  (hut  up 
himfelfe,  fo  as  he  by  his  order  is  not  to  come  out  in  perfon,  yet  to 
avoid  a  difcent  he  mufl  command  one  to  make.cluime,  and  fuch  a 
reclufe  (hall  always  appedre  by  attorney  in  fuch  cafes  where  others 
mud  appeare  in  proper  pexfon.    Lnpotentia  enim  excufat  legem^ 


Se6l.  435 


]i/f^  S  ft  le  maJler  de  tiel  fervatU 

Joi^  de  bone  Jane,  etpoit  et  ofiifit 

bien  aler  a  les  tenements,  ou  aj:arcel 

de  ceo,  def  aire  Jon  claime^S^cfi  tiel 

majier  commanaa Jim  fervant  dealer 

a  ajcun  pared  ue  la  terre  a  /aire 

clatmepur  fuy,  [j  et  quant  lejervant 

eden  alant  defatrt  le  commaftde?nent 

ae  fan  mafter,  il  oyeper  le  voj/  tielx 

chojes  que  il  ne  oj'aji  i^ener  a  af'cnn 

parcel  de  la  terre  pur  faire  le  ctaime 

pur  Jhn  majier,  et  pur  eel  caufe  il 

vient  auTy  pres  la  terre  come  il  ojaji 

pur  doubt  de  mort,  et  la  fait  claijne 

pur  fan  majier,  et  en  le  nofme  dejon 

majier,  S^r.  iljemble  que  le  doubt  en 

le  ley  en  tiel  caJiJirroit,Ji  tiel  claime 

r   ^      1  availera  Jon  majier  ou  7iemy, 

L239*     'J  puf"  ceo  que  lejervant  nejiji 

tout  ceo  que  Jon  majier  al  temps  de 

fon  commanaement  ojajl  faire,  S^c. 

"Quaere.^ 


T 


"RUT  if  the  mafter  of  fuch  feirvant 
bee  in  good  health,  andean  and 
dare  w^ell  gee  to  the  lands,  or  to 
parcel]  of  it,  to  make  his  claime,  &c« 
if  fuch  mafter  command  his  fervant 
to  TOC  to  any  parcell  of  the  land  to 
mc^e  claime  for  him,  and  when  the 
fervant  is  in  going  to  doe  the  com- 
mandement  of  his  maft;er,  he  heareth 
by  the  way  fuch  things  as  he  dare 
not  come  to  any  parcell  of  the  land 
to  make  the  claime  for  his  mafter^ 
and  therefore  he  commeth  as  neere 
to  tlie  land  as  he  dare  for  doubt  of 
death,  and  there  maketh  claime  for 
his  mafter,  and  in  the  name  of  his 
mafter,  &c.  it  feemeth  that  the  doubt 
in  law' in  fuch  cafe  fhall  be,  whether 
fuch  claime  ihall  availe  his  mafter 
or  not,  for  that  the  fervant  did  not 
all  that  which  his  mafter  at  the  time 
of  his  commandement  durft  have 
done^  Sep.     Quaere* 


HIS  cont'muall  claime  is  void,  for  that  the  fervant  doth  lefle  (9  P.ep.  f9.) 
than  that  which  is  exprelfely  commanded,  and  there  is  no  im- 
potcncie  or  fears  in  the  mailer. 

1  Qfr.  added  in  L.  and  M.  and  Roh* 


^x 


Sea. 


Lib.  3.   •  Cap.  7.     Of  Continuall  Claimc.     SeGt.  436,  437, 


Se6l.  436. 


^1.  Com.  S6Q. 
mStovfer>caie. 


ALSO,  foine  have  faiA,  that 
■^^  where  a  man  is  ia  prifon  and  is 
diiTeifed^and  the  cVuTeifor  dieth  fcifed 
during  the  time  that  the  diiVeiiee  i^ 
in  prilbn,  whereby  the  tenements 
delcend  to  the  heire  of  the  difleifor, 
they  have  laid,  that  this  (hall  not 
hurt  the  diffeifee  which  is  in  prifon, 
but  that  he  well  may  enter,  noiwith- 
ftanding  fuch  a  difccnt,  hecaufe  hce 
could  not  make  coniinuail  claime 
when  he  was  in  prifon, 

''  Q^.'^^'^'^e  eft  ai  prifon  et  eji  difeifier  For  if  hee  bee 
difleifed  when  \^  jg  ^j  large,  and  the  dit'cent  is  caft  during 
the  time  of  his  unprifonnuM^t^  this  difccnt  ftiill  binde  him,  Excvfa 
tnr  trUem  quis  quhd  clatneum  ji^„^  ^^on  appo/ueritji  tempore  litigii  m 
prifond  detcntusjuerit,  ita  qvbd  te,.;,.^  ^on  poffit,  nee  mititre,  quia 
nulh  vertttur  m  dubiumy  et  ubi  eadem  rcrm  ^f  Ukmjm  erit,  ideo  vide- 
tur  quhd  cxc2{fari  Met  quisfi  per  vim  majoreH.,  lel  per  fraudem,  ex- 
tra prybnam  detentus  Jucrit^  ita  quhd  venire  non  ^j]it  n^Q  mittere 
dam  tamen  hoc  per  certajudiciaprobari  potcrit. 

"  Pur  ceo  que  ilnepoitfaire  continual  claime  quani  ilfuii  en  prifon!^ 
Here  is  to  bee  obferved  by  the  authoritie  of  Liffleton,  that  he  is 
not  enforced  in  this  oafe  by  law  to  doe  it  by  his  fervaiit  or  any 
other  by  his  warrant  or  commandement,  for  things  done  by  (Jepu-* 
tie  are  fcldome  well  done,  but  everie  man  will  lee  his  owne  bufi- 
ncffe  mod  effedually  fpeeded  and  performed :  and  that  it  may  be 
once  fpoken  for  all,  the  reafon  that  a  maCn  impnfoued  fhall  not  be 
bound  in  this  and  the  like  cafes  is,  for  that  by  the  intendment  of 
law  he  is  kept  (as  it  is  preiumed  in  law)  without  intelhgence  of 
things  abroad,  and  alfo  that  he  hath  not  libertie  to  goe  at  large 
to  make  entrie  or  claime,  or  feeke  counfell.  And  fo  note  a  diver-* 
fitie  betweene  a  reclide  vvho  i^ight  have  intelligencea  and  a  mait  in 
prifon. 


TTEMj  afcum  ont  ditj  que  Ion 
•*•  home  eft  en  prifon  et  eft  did'eifit^et 
le  difjeifor  moruft  feifie  durani  le 
temps  que  le  difteifeeefi  en  prifon,  per 
que  les  tenements  difcendont  al  heire 
del  dijfeifor,  its  ont  dit,  que  ceo  ne 
noiera  my  k  diffeifee  que  eft  en  prifon^ 
^es  que  il  bien  poit  enter,  nient  oh* 
Kanv*;^l  difceht,  pur  ceo  que  it  tie 
puijjoitjui^  continual  claime  quant 
iljuit  en  pryt^^ 


(±  tloll.  Abr. 
687.) 

9  H.  7.  «4- 
yi.  Com.  S60. 
Bra^lcn,  lib.  5. 
Sol  436. 
Britton, 
fol.  116.  b. 
Flera,  lib.  6. 
cap.  52.  53,  & 
lib.  6-  cap.  7.  & 
14. 


*Sea.  437, 


A/fBS  l*opinion  detont*  les  jut 
^  tices,  jp.  ji  H.  7.  Juit,  que 
fi  ledijfeifinfoitavant  Venprij'onment^ 
comefit  que  le  morant  feijiejoit  il  ef- 
teanl  eHleprijbn,fQn  entrie  eft  tolle^ 


"D  UT  the  opinion  cfallthejuftice^, 
"^  P'  11  U'  7*  was,  that  if  the  dil^ 
feifin  bee  before  the  imprifonment^ 
although  the  dying  feilied  be  he  be- 
ing in  the  pifon,  his  eo trie  is  takeu 
^way. 

THIS 


*  This  SeAton  i$  not  in  L.  and  M.  nof^Rob,  nor  In  the  ^dit.  jj77t  which  is  eftetme^ 
tDOre  torrelt  than  tht  common  copies. 


Lib.  ^. 


Of  Continuall  Claime. 


id6Ct«   *ru\9> 


np  H  I.S  is  of  a  new  addition,  and  millaken,  for  there  is  no  fuch 
opinion,  p.  11  H.  7.  but  it  is,  9  H.  7.  fol.  94.  b. 


ip  T  aun/,  ft  tiel  que  efi  enprifon 
"^^  foit  ullage  in  adion  de  debt  ou 
trefpa[]e,  on  en  appeale  de  rohberie, 
Bfc,  ifreverfera  tiel  utlagarie  *  envers 
luy  pronounce,  ^c. 


AND  alfo,  if  hee  which  is  in  pri- 
^^^  fon  be  outlawed  in  an  a6lion  of 
debt  or  trefpafle,  or  in  an  appeale  of 
robberie,  &c.  hee  fhall  reveJCfe  this 
outlawry  pronounced  againft  him 
&c. 


I 

r  vq    b  1 "  I^  rexer/cra  tiel  utlagarie"     Nota,  the  original!  is,  (Poft.  260.  a. 

L^ay*     'J  rexerfera  tiel  vtlagarie  per  britfe  de  error  (1),  and  yS^'J^^'  ^*X 

fo   it  would  bee  amended:  for  outlawries  may  bee  reverfed  two  u'^lp  8  1      '    ^ 

manner  of  wayes,  viz.  by  plea,  or  by  writ  of  error.     By  plea,  when  (2  Roll.  Abr. 

the  defendant  commeth  in  upon  the  capias  utlagatum^  SfC.  bee  may  80S,  804. 

by  plea  reverfe  the  fame  for  matters,  apparent,  as  in  refpeft  of  a  ^  hift.  660, 

fuprrfedeaiy  omiffion  of  procefle,  variance,  or  other  matter  apparent  L^*^'  ^^*  ^^^'^ 

in  the   record;  and  yet  in  thefe  cafes,  forae  hold,  that  in  another  Britton^Tl.  2*1. 

terme  the  defendant  is  driven  to  his  writ  of  error.  Fleta,  Jib.  1. 
But  for  any  matters  in  fad,  aS  deatli,  imprifonment,  fervice  of  c"P-  28.  &  lib.2. 

the  king,  &c.  he  is  driven  to  his  writ  of  error,  unleffe  it  be  in  cafe  ^^vf^*  ... 

of  felonie,  and  there  in  favor  em  vitce  he  may  plead  it.  2  E  ^Ti       ** 

But  albeit  imprifonment  he  a  good  caufe  to  reverfe  an  outlawrie,  4  e.  4. 1*0. 

yet  it  mull  be  by  procefle  of  law^  m  iimtum,  and  not  by  confent  or  21  E.  4. 73. 

covin,  for  fuch  imprifonment  (hall  not  avoid  the  outlawrie,  becaufe  ^i  ^-  7'.  5. 

upon  the  matter^ it  is  his  owne  qj^.  I  H  4^^^^^ 

21  H.  6.  Uriary  S6.  7  II.  6.  27.  21  E.  4.  88.  .  2?  E.  4.  37.  18  £.  S.  Villenagc  47. 
21  E.  4.  S7.  S3  il.  6.  45,  46.  44  E.  3.  Villeine  41.  4  H.  4. 19.  11  H.  4.  34. 
3  Elit  D^cr  192.  2  Eiiz.  l76.  5  Eljz.  ibid.  223.  19  H.  6.  2.  8  H.  6.  37. 
?y7  H.  6.  19.  (Doc.  Pla.  230.  398.)  (Ant.  248.  b.)  8  JJ.  4.  7.  21  H.  7. 13. 
10  n.  6.  53.  20  H.  d.  20.  21  H.  6.  55-  22  H.  6.  18.  SO  H.  6. 1.  33  H.  6. 51.  45. 
38  H.  6.  33.  21  E.  4.  94.  21  H.  7.  SS.  5  H.  7. 1.  U  H.  6.  8.  11  H.  6.  eiT,  19. 
IE.  4.  2.    S7H.a.2.    aSAflr.  pi,  17.    Vide  Sect  439. 


Seft.  438, 


AUXYy  fiun  recoverie foit  fpcr 
"^  default  vers  tiel  que  ejt  en  prifon, 
il  avoidera  le  judgement  per  brieve  de 
error,  pur  ceo  que  ilfuit  enprifon  al 
temps  de  k  default  Jait,  Sfc.  lit  pur 
ceo  que  tieis  matters  de  record  ne  no* 
yeront  celuy  que  eft  en  prij'on,  mes  que 
ilsferroiit  reverfes,  S^c.  a  multd  for- 
tiori, ilfenMe  qite  un  ?natter  en  fait, 
fcilicet,  tiel  dijcent  ewe  quant  ilfuit 
enprifon  ne  iujf  noyera^  if c.f pedal-- 

ment 


ALSO,  if  a  recovery  bee  by  de- 
"^^' fault  a^inil  fuch  a  one  as  is  in 
prifon,  he  flial  avoid  the  judgement 
by  a  writ  of  error,  becaule  he  was  in 
prifon  at  the  time  of  the  default  made, 
&c.  And  for  that  fuch  matters  of 
record  (hal  not  hurt  him  which  is  in 
prifon,  but  that  they  (hall  bee  reverf- 
ed, &c.  ct  multd  fortiori,  it  feemeth 
that  a  matter  in  &d,  fcilicet,  fuch 
difceut  ha4  when  hee  was  in  prifou 

ihall 


•  fer  briif  d^errour^  &c,  pur  ceo  qu'il    and  M.  and  Roh.  and  in  MSS. 
fttjfi  en  frifon  al  temfs  d'uHagarie,  added  L.        f  enve  added  h*  and  M.  and  Roh. 

(1)  [See  Note  103.] 
L4 
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mentpuT  ceo  queil  ne  puiffmt  ahr  (hail  not  hurt  hioiyScc.  efp^ciallyfe^- 
lion  de  pri/bn  pur  faire  canlimtall  ing  he  could  not  gee  out  of  pril'on  to 
claime,  c^c*  make  continuiiil  claime^  &c. 

■-.  .    . 

5  fi.  S.  50.  b.      T'H  I S  la  evident  etioush. 
7  II.  6. 38*  J- 

TIcta,  lib.  6.  "  P^r  hriefe  d'errorr    For  hee  (hall  have  no  writ  o^  difceit,  b^ 

cap.  ei7  k.  ;f  4.  caufe  the  fummons  was  according  to  the  law  of  the  land,  by  fnm^ 
Vide  W.  t.  cap.  moners  and  veiors,  and  the  land  taken  into  th6  king's  hand  by  th^ 

48.  and  the  ex-    -.o--,^- 
l)ofition  ilwreof.  P«"^0'^« 

4E.  2.  ,**  Prr  <f</tftf///'    l)«fffa// ia  a  French  word,  and  (ff/tf/fd  is  legally 

Ditceut  51.  taken  for  iion'>appearance  in  court.    There  bee  divers  caiifes  allowed 

by  law  for  faving  a  man's  default;   us,  fiiil,  by  imprifonment« 

Brafton  lib  54  thereof  Littleton  here  fpeaketh.     a.  Per  itnuidntionein  aquarum^ 

tract.  S.*  ^.  Per  tempejlatem.     ^.  Per  pontemfra^tum,     ^,  PernaTigtum  fub^ 

Fleia,  lib.  6,  Jlr(iBum  perjraudem  petaitis^  non  enim  debet  quisfeperiadis  et  w/'or^ 

cap.  7.  14.  iunus  gratis  exponere,  velfuhjaccre.    6.  Per  minor ejn  atatem*    J.  Per 

?8^a.?**  defenjtonem  fxwimonition'ui  per  legem.     S.  Per  mortem  attomati  fi 

31  II»  6.  (enens  in  tempore  non  novit\     p.  Si  petens  ejoniatusjit,   •  lo.  Si 

Bttire.  66.  placitujn  mittatur  fine  die.     li.  Per  brete  de  warranted  diet.  •  Bat 

la  H.  4. 19.  ficknefle  (as  one  holds)  is  no  caufe  of  faviug  a  default,  becaufe  it  may 

^^_^- *•  ^'  be  fo  artificially  counterfeited,  that  it  cannot  be  knowne* 

«  H.  4. 8".     5  H.  7.  5.     F.  N.  B.  17.     Braa.  lib.  4.  fol.  367.  369.     Glan.  \\h.  1.  cap.  8. 
38  H.  6.  11 .     4  H.  5.    Challenge  153.     Br.  Saver.  Def.  45.    (Cro.  Eliz.  o06.) 

Glanvil  lib.  8.        ^^Kec'ord**    (i)  Recordufn,  is  a  memoriall  or  rcmem-  rnftA   n  1 
Sib^ /'fol.  156°  ^^^^^  ^  ^^^^^^  ^^  parchment,  of  the  procecdines  and  ads  L-^^"*  *^'J 
Briit«.u  in  pro-     ^f  a  couft  of  jullice  which  hath  powef  to  hold  plea  according  to  the 
emio  tc  cap.  27.  couife  of  the  common  law,  of  reall  or  mixt  actions,  or  of  anions 

quare  vi  et  annts,  or  of  pcrfouall  actions,  whereof  the  debt  or  dam^ 
mage  amounts  to  fortie  (hillings  or  above,  which  wee  call  Courts 
of  Record,  and  are  created  by  parliament|  letters  patents,  or  pre- 
fer ipt  ion. 
Cicero.  J^  ^s  aptly  derived  of  recorcfflW,  which  is  to  keepe  in  memorie  bi* 

Virgil.  record,  as  it  is  faid,  quhd  dicere  nihil  aliud  efi  qudlm  recordari ;  and 

ri.  Gini.  79.  b.  ia  the  fame  fenfe  the  poet  ufeth  it,  fi  rite  audita  recordor.  But 
Mich.  7\8  legally  rec Olds  are  rcllrained  to  the  rolles  of  fndi  only  as  are 
17  E.  3.  49.  courts  of  record,  and  not  the  rolles  of  inferiour,  n6r  of  any  other 
37  H.  6.  81.  b.  courts  which  proceed  not  fecundum  legem  et  cofi/uetudinem  Anglice. 
11  H.  4.  26.  b.  And  the  rolles  being  the  records  or  memorialls  of  the  judges  of'the 
T^  ^**  ^'  ^^'  courts  of  reeord,  import  in  them  fuch  incontroUable  credit  and  ve- 
r  H  7  4  ^^^^^^  ^  ^^^  admit  no  averment,  plea,  or  proofe  to  the  contrarie. 

19  Afl{  7  lib.  4.  ^^^  if  fuch  a  record  be  allea^ed,  and  it  be  pleaded  that  there  is 
fol.  5'2.  in  Raw.  no  fuch  record,  it  (hall  be  tried  only  by  it  felfe  :  and  the  rcafon 
iia*»  cafe.  hereof  is  apparent^  for  otherwife  (as  our  old  authors  fay,  and  that 

Glanvil.  lib.  8.     truly)  tbere  Ihould  never  be  any  end  of  cohtroverfies,  which  (hould 

cap.  8.  Bractoo,    ,       •'''  ..       r^c  -.        r  i  j   •  n 

lib  3.  fol.  156.  "®  inconvemeiit.  Of  courts  of  record  you  may  read  m  my  Re- 
Britton,cap.  «7.  ports  :  but  yet  during  the  terme  wherehi  any  judiciall  a^  is  done, 
r.b.  6.  fol.  11.  the  record  remaineth  in  the  breft  of  the  judges  of  the  court,  and  in 
lentleman'scafe,  jh^j^  remembrance,  and  therefore  the  roll  is  alterable  during  that 
£b.  T  foK  30« '    terme,  as  the  judges  (hall  dired ;  but  when  that  terme  is  pofi,  then 

the 

(i)  [See  Note  104.] 
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the  record^l^  in  %b«  roll,  and  sdmitteth  no  alteration,  averment,  Hb.  8.  fot.  6oi  b« 
or  proofs  to  the  contrarie.  ami  67«  a, 

7H,6.28.     19  H.6.9, 

If  a  grant  by  letters  patents  tinder  the  great  feale  be  pleaded  (Doc.  PU.  307, 
«nd  (hewed  forth,  the  adverfe  party  cannot  plead  nvl  tiel  record,  for  308.  i  Leo.  65.) 
that  it  appeares'to  the  court  that  there  is  fuch  a  record;  but  inaf-  ^®^*"vP**^v 
inuchafi'it  is  iri  nature  of  a  conveyance,  the  partie  may  denie  ?5?'    pf^I; 
the  opemtion  thereof,  therefore  he  may  plead  non  concejjitf  and  232.    Seiguior 
prore  in  evidence  that  the  king  had  nothing  in  the  thing  granted,  Berkeley's  cule. 
or  the  like,  and  fo  it  was  adjudged,     liut  to  return  to  Littleton:  JfiH.r.  ii.b. 
What  then.^  fliall  a  man  that  is  in  prifon  be  privileged  from  fuits  *^?"i  ^V 
or  outlawries?  Nothing  lelTe;  for  if  the  tenant  or  defendant  be  s^^^jj.  O.'if 
in  prifen,  he  /hall  Upon  motion,  by  order  of  the  court,  be  brought  3Eii8^1}Wi87. 
to  the  barre,  and  either  anfwer  according  to  law,  or  elfe  the  fame  lib.  6.  fol.  16. 
being  recorded,  the  la,w  (hall  proceed  agaiull  him,  and  he  (hall  take  Eden's  cafe, 
no  advantage  of  his  imprifonment.  £/*Rot3^i^ 

,       .  luBankleRoj^ 

"A  multo  fortiori."    Here  is  an  argument,  «  wmon  aa  iwfl/tMr,  •  inter  Eden,  &^ 
and  the  force  of  our  author's  argument  is  this :  If  a  man  in  prifon  Franklyn  u 
fhall  not  be  bound  by  arecoverie  by  default  for  want  of  anfwer  fl^^^'  «.  ^, 
in  court  of  record  in  a  reall  adiou,  which  is  matter  of  record  (the  cafe.)^     "*  * 
height  and  ftrength  whereof  hath  beene  fomewhat  touched)  J  multh  7  h.  6. 38. 
fortiori^  adifcent  in  the  countrey,  which  is  matter  of  deed,  (hall  not  8 II.  6.  la. 
for  want  of  claime  binde  him  that  is  in  prifon.    And  as  the  argu*  ^  ide  Se^.  418. 
ment  d  minori  ad  nuijvs  doth  ever  hold  (as  our  author  hath  alreadie 
.told  us) affirmatively,  fo  the  argument  d  major i  ad  minus  doth  ,ever 
hold  ne^ively,  as  our  author   here  teacheth  us ;  and  the  reafon 
hereof  is  tliis,  quod  m  minori  raid ^  valcbit  in  majori;  et  quod  in 
fnajori  non  valet,  nee  valebit  in  minori. 

"  Pur  ceo  que  U  ne  pott  alcr  hors  de  prifon,  Sfc/^  By  this  it  ap- 
peareth,  that  a  man  in  prifon  by  procelVe  of  law  ought  to  be  kept 
in  fulvd  et  ardd  cujlodid,  and  by  the  law  ought  not  to  goe  out, 
though  it  be  with  a  keeper,  and  with  the  leave  and  fufferance  of 
the  gaoler :  but  yet  imprifonment  muft  be,  cujlodia,  et  non  pa:na ; 
for  career  ad  homines  cujlodicndos,  non  ad  punicndos  dari  debet. 

Sea.  439. 

ip  Nmefinele manner  ilfembIe,Iou  TN  the  fame  maner  it  fecmeth, 

'^^  home  efi  hors  da  royalme  enfer^  where  a  man  is  out  of  the  realme 

mce  le  roy^  pur  befoigne  del  royalme,Ji  in  the  kine's  fervice,  for  the  bufinefTe 

tiei  *  homejbit  dijjeifie  quant  il  efi  en  of  the  realme,  if  fuch  a  one  be  dif- 

J'ervice  le  rqy,  f  et  le  dijjeifor  morttji  feifed  when  bee  is  in  fervice  of  the 

J'eifiey  le  dijfeijee  ejieant  en  le  fervice  le  king,  and  the  diffeifor  dieth  feifed, 

fqy  y  que  tiel  aifccntnegrieveroitledif'  &c«  the  diffeifce  being  iu  the  king's 

f^fjee;  mes  pur  ceo  que  il  nepuiljoit  fervice,  that  fuch  difcentlhall  not 

Jaire  continual  claime^  J  ilfemble  a  hurt  the  diffeifee ;  but  for  that  liee 

eux,  que  quant  il  \\  vient  en  Eugle-  could  not  make  continual!  claime,  it 

terre,  il  poit  enter    fur  I'heire  le  feemcs  to    them,    that  when  bee 

dijfeifor,  commeth 

*  home  not  in  L«  and  M.  t  ^^*  added  in  L.  and  M,  and  Rohi 

f  et  U  difeifir  morufl  f^fi9%  U  dlffiifit        |  nvicMtf  L*  and  M. 
s/lgatu  i»  Uferwci  li  rof,  not  in  L.  and  M. 
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diOeifor,  i^c.  Car  tiel  home  rever- 
Jera  un  utiagarie  J  pronotoice  envers 
luy  dtirant  7e  temps  que  il  fuit  en  le 
Jh'vice  le  ro^^  Sfc.  ergo,  k  mult6 
fortiori,  avera  aidet  indempnitie per 
la  ley  en  l^auUr  cajhy  S^x, 


commeth  into  England,  he  may  enter 
upon  the  heire  o\  the  diffeifor,  &c. 
For  fuch  a  man  fhal  reverfe  an  out- 
lawrie  pronounced  againfi:  him  dur- 
ing the  time  that  hee  was  in  the 
king's  fervice,  &c.  iherfore,  a  multd 
fortioriy  he  (liall  have  aid  and  indem- 
nitie  by  the  law  in  the  other  cafe,  &c. 


6l\.  t.  PrWa. 

46.  VidcSc-a. 
398.  440,  441. 
(Cro.  Car.  3G5t 
6  Rep.  Con- 
frable's  cafe. 
1  Rotl.  Abr. 

^0^-  S    Q  H  3 

^  '*  1 15  H.  3. 

Temps  £.  1. 

Avowric  I9f. 

Rot.  Vafcou. 

22  E.  1.  n». 

8  Pat  23  E.  1. 

1  peril.  Pat, 

10  t.  «. '      8  E.  2.     Coron.  399. 


"  TT^^^  duroyahne"  fid  tft)  extra  rcgnum  ;  as  much  to  fay, 
JUi  out   of  the  power    of    the  king  of  England  as  of  his 
crowne  of  England  :  for  if  a  man  be  upon  the  fca  of  England,  he 
h  within  the   kingdom  or  realme   of  England,  and   withm  tJie 
ligcance  of  the   king  of  England,  as  of  his  crowne  of  England. 
And  yet  altum  mare  is  out  of  the  jurifdiflion  of  the  common  reyf\f^    K  *] 
law,  and  within  the  jurifdidion  of  the  lord  admirall,  whofe  L-      •      *-• 
jurifdidion  is  vcrie  Rntient,  and  long  before  the  reigne  of  Ednard  . 
the  tliird,  as  fome  have  fuppofed,  as  may  appeare  by  the  lawes  of 
Olcron,  (lb  called,  for  that  they  were  made  by  king  Richard  the  firft 
when  he  was  there)  that  there  had  becne  then  an  admirall  time  out 
of  minde,  and  by  numy  other  antient  records  in  the  reignes  of  Jlenrie 
the  third,  Edxcard  the  full,  and  Eduard  the  fecond,  is  moll  raa- 
nifefl. 

Stanf.  Fl.  Coron.  51. 


Vide  Sea.  £77. 
(Hob.  212.) 


S  R.  3.  Cont, 
Claiiue  13. 
4  £.  3.  46. 


Sec  hereafter  in  another  cafe,  which  Littleton  put  in  his  chapter 
of  Remitter ;  there  he  faith,  ovjier  le  mere,  beyond  the  fea.  This 
great  officer  in  the  Saxon  language  is  called  Aen  mere  flZ,  (i.  e:J 
over  all  the  fea,  prctfcdus  mans^  Jive  dajjis^  arckithaltjjjm :  and  in 
antient  time  the  office  of  the  admiraltie  was  called  cvjtodia  marina: 
Anglia;^  or  mrn'ififnk  Anglia:, 

And  note  Littleton  faith  not,  beyond  the  fea,  jor  extra  quatuor 
rnaria,  for  a  man  rcrcra  may  be  intra  quatuor  maria,  and  yet  out 
of  the'  refilme  of  England.  But  intra  quatuor  maria,  or  extra,  i5 
taken  by  conftrudion  to  be  within  the  realme  of  England,  or  the 
dominions  of  the  fame. 

But  here  a  queftion  may  be  demanded,  What  if  a  man  be  out  of 
the  realme,  and  a  recoverie  is  had  againft  him  in  a  pra:cipe  by  de- 
fault, whether  fliall  he  avoid  it  in  a  writ  of  error,  as  well  as  he 
(hould  doe  the  outlawrie,  or  if  he  had  bcene  imprifoned  at  the  time 
of  fuch  recoverie  by  defauh  ?  And  it  feemeth  that  he  (hall  not 
avoid  the  recoverie,  for  by  that  raeanes  a  man  might  be  infinitely 
delayed  of  his  freehold  and  inheritance  whereof  the  law  hath  fo 
great  a  regard.  And  few  or  none  goe  ov.er,  but  it  is  either  of  their 
cwjie  freewill,  or  by  fuit,  for  what  caufe  foevcr;  and  he  is  not  in 
that  cafe  without  his  ordinaric  remedie,  either  by  his  writ  of  higher 
nature,  or  by  a  quad  ei  deforceat.  But  outlawTie  in  a  perfouall  aaion 
ihall  be  avoided  in  that  cafe,  quia  de  minimis  nan  curat  IcXy  and 
otherwife  he  ftiould  be  without  remedie.  5ee  Seftion  437,  and 
note  the  diverfit;e  betweene  that  cafe  of  tlie  imprifonment,  and 
this  of  being  beyond  fea.  And  Littleton  putteth  the  cafe  of  im- 
prifonment, and  omittetli  the  behig  beyond  fea  here:  neither  have 

I  feeu^ 


%qu$  efi  «d^cd  JU  and  M» 


Lib,  3» 


Of  Continuall  Claime. 


Se£i.  440i 


I  feene  any  booke  to  'wanranty  that  he  that  is  beyond  fea  Hiall  in 

this  cafe  avoid  the  recoverie  by  default.  ' 

"  En  fercice  le  roif.**    Bra^on  flieweth,  that  the  exception  of  Draa.  lib.  I. 
being  beyond   fea  it,  quia  f nit  in  J'erxitio  domini  regis  ultra  marCy  ^^^  *^*' 
%iz.  apud  talan  tocuvty  and  that  cafe  is  cleere  :  but  you  ihall  heare 
the  opinion  of  Braxton  in  the  next  Secliou^  where  he«  is  not  in  tho 
fervice  of  the  king. 


Sea.  440. 


TTE  My  auters  ont  dit,  quefi  afcun 
■^  foils  hois  dii  roifulme,  commt  que 
il  Jtefoit  en  fervice  le  roj/ffi  tie  I  home 
cjleant  Ao/5  de  le  roj^i/me  ejl  diffeifce 
en  ttrres  ou  tmementsdeim  leroyetlntie, 
et  le  di(jeifor  devt/feijie,  ^r.  ie  dtfieifee 
€jieaui  hors.  da  rot/almey  U  fembie  a 
euxy  qu€  quant  le  difjeifee  vieiit  deins 
le  rotfalme,  que  il  poit  *  enter  fur 
rheire  le  di(jeifory  et  ceo fernbie  a  tux 
per  deux  caufes.  Un  ejl,  que  cehiy 
que  eft  hors  dn  royalme  ne  poit  aver 
comifam  del  diffeijinfait  a  luyper  en^ 
tendement  de  leif,  nienlpltus  que  chofe 
fait  bors  du  royahne  poit  ejlre  tuf 
deiiis  le  royalme  per  le  ferement  de 
\2.'\  et  de  compeller  tiel  home  per  la 
Ifiif  defaire  conlimtall  claimey  lequel 
per  I'enteiidemetit  de  le  ley  ne  puit 
aver  af'cuu  notice  ou  conufance  de  tiel 
diffeijmj  ceo  fiprra  inconvenient,  et 
nofmement  quant  tiel  difjeifm  ell  fait 
a  /«//  quant  il  eft  hors  du  royahne,  et 
amy  le  morantfeifiefuit  quant  ilfuit 
hors  da  royalme:  car  en  tiel  cafe  il 
ne  poit  per  uul  pojjibilily  falonque 
common  prefumptioufaire  continual 
clainie;  mes  auterment  ferroit  fi  tiel 
diJJeifeefuU  d^im  le  royalme  al  temps 
de  le  diffeifiuy  Qu  al  temps  del  mora nt 
del  dijjeifo^ur. 


A  LSO,  others  have  faid,  that  if 
a  man  bee  out  of  the  rcalme, 
though  hee  bee  not  in  the  king's  fer- 
vice,  if  fuch  a  man  being  out  of  tho 
reuime  be  dillcifed  of  lands  or  tene- 
ments within  the  realme,  and  the 
diifeifor  die  feiled,  &c.  the  diffeifee 
being  out  of  the  realnie,  it  feemeth 
unto  them,  that  when  the  diffeifee 
commeth  into  the  reabne,  that  he 
may  well  enter  upon  the  heire  of  the 
diU'tifor,  &c.  and  this  feemeth  unto 
them  for  two  eaufes.  One  is,  that 
hee  that  is  out  of  the  realme  cannot; 
have  knowledge  of  the  diifeifin  made 
unto  him  by  undcritanding  of  the 
law,  no  more  than  that  a  thing  done 
out  ©f  the  realme  may  bee  tried 
within  this  realme  by  the  oath  of 
1 2  men ;  and  to  compell  fuch  a  maa 
to  make  continuall  claime,  which 
by  the  undcrilanding  of  the  law  can 
have  no  knowledge  or  conifance  of 
fuch  diiTeifin  made  or  done,  this 
fliall  be  inconvenient,  namely,  when 
fuch  a  diileifin  is  done  unto  him 
when  he  was  out  of  the  realme,  and 
aHb  the  dying  fcifed  was  done  when 
he  was  out  of  the  realmie :  for  in  fuch 
cafe  he  may  not  by  poiiibilitie  after 
the  common  prefumption  make  con- 
tinuall clajme ;'    but    otherwife 


It 
ihoukl  be  if  the  diffeifee  were  within  the  realme  at  the  time  of  the  dif- 
feifin^  or  at  the  time  of  the  dying  feifed  of  the  diffeifor. 

AND  herewith  the  antieut  law  of  England  is  agrceabk  with  Br»ailib.5. fol. 
Littleton,  and  the  law  at  this  day.     So  as  it  is  vetiu  ^  con-.  ^^'  f*i*«i^^* 
^of?i    r^l^ons  opinio;    £xcu/atur  ctiam  quis  qubd  clameum  non  appo-  ^"^'^2\7,  Flet. 
^90l*  a. J  fuerit,  iibi.cap.W^3 


Hea  added  in  L.  and  M«  and  Rgh, 


f  &c.  added  in  L.  and  M.  and  Roh. 


Lib.  3.     Ca^.  7.    Of  Continual!  Claime.  Sedi.  440. 

13  H.  4.  /uerify  utji  Mo  tempore  litigii  Jkit  ultra  mart  qudcnnque  occajidne. 

VnW  "^^^        '® ^^^  agreeable  with  our  yeare  bookes ( i). 

SI  k*  6.  Error  27.    33  H.  6.  1.    21  H.  6. 34.    26  H.  8.  cap.  18.    S  &  6  E.  6.  cap.  11. 

•   "  JVienf  ;?/kw  gMC  chofefait  hors  del  royalm  poet  efie  trie  deins  te 
411  T,  3  2  &  3     royalm  per  le/erement  dei^."  And  in  this  rule  of  law  there  is  warily 
Vide  Sc£t.  102.  and  truly  put  by  Littleton^  thefe  words,  fby  the  oath  of  ttothe  mert} 
^  meaning  by  a  jury.     For  by  certificate  a  thmg  done  beyond  Tea 

(Ant.  74.  a.)  may  be  tried,  as  Littleton  himfelfe,  Sed,  102,  hath  fet  downe.  And 
(4  lofu  123.)  all  matters  done  out  of  the  realnae  of  England  concerning  war,  com* 
1  H.  4.  cap.  14.  bate,  or  deeds  of  armes,  (hall  bee  tried  and  terpiined  before  the 
48E  3  26t3     conllable  and  marfliall  of  England,  before  whom  the  triall  13  bj 

witnefles,  or  by  combate,  aiid  their  proceeding  is  according  to  th^ 
civil!  lii^,  and  not  by  the  oath  ef  twelve  men,  as  Littleton  here 
fpeaketh. 
(Doc.  Pit. 209.)       This  rule  here  rehearfed  by  Lz///rfoff,  is  worthy  of  explication. 

If  an  alien  (for  example  borne  in  France)  bring*  a  reail  adion^ 
and  the  tenant  plead  that  the  demand^unt  is  an  alien  borne  under 
the  obedience  of  the  French  king,  and  out  of  the  leigeance  of  tba 
king  of  England ;  fliall  this  cafe  want  triall  becaufe  tlie  matter  al« 
so  £.  3.  aver-  leaged  is  out  of  the  realme  ?  then  by  the  iidion  of  this  plea,  no  de* 
ineiit,  34.  maudant  (hall  recover;  therefore  in  this  cafe  the  demandant  (ball  re- 

t7  Aff.  2K^  piy^  ^bat  hee  was  Lome  at  fuch  a  place  in  E^igland,  within  the  king's 
15  E  4  15.  leigeance,  and  hereupon  a  jury  of  12.  (liall  bee 'charged,  and  if  they 
7H.6.15.  hsL\^  fufticient  evidence  that  hee  was  borne  in  France,  or  in  any 
1 R.  3.  4.  other  place  •ut  of  the  realme,  then  (hall  they  fmde  that  hee  was 

6  H.  7.  6.  borne  o»t  of  the  king's  aJleageance  ;  and  if  they  have  fufficient  cvi- 

Vn  B^iQfi      dence  that  he  was  borne  in  England^  or  Lreland^  or  Jernfey^  or  Jer* 
29  Air.  11 .        Ay»  ^^  elffcwhere  within  the  king's  obedience,  they  (hall  fmde  r^^^    u  -i 
13 K.  1.  mord.     that  he  was  bom  within  the  king's  leigeance.      And  this  L        *<    *J 
47.    12 11.  3.     hath  ever  beene  the  pleading  and  manner  of  triall  in  that  cafe.  ■  And 
ihjd.  55.  fQ  jj  jg  jj^  tbe  cafe,  that  LittUton  here  putteth,  if  a  maa^  in  avoyd- 

YT.  Ca win's'  ^^^®  ^^^  ^^^^  ^^  *  difccnt,  alleage  that  he  was  out  of  this  realme  in 
cMfc.  Li,  6.  f. 47.  Spaine,  at  the  time  of  levying  of  the  fine,  and  at  the  time  of  the  dif- 
Djwdalc'i  cafe,  feilin  and  difcent,  the  adverfe  party  may  alleage  that  he  was  at 

fuch  a  place  in  England,  &c.  whereupon  iflue  (Imll  be  taken,  and 
then  in  evidence  he  may  prove  that  he  was  out  of  the  realme,  &c. 
which,  upon  fufficient  evidence,  the  jurie  ought  to  finde.  And  in 
both  thefe  cafes  and  the  like,  in  a  fpecial  verdid  the  jury  may  finde 
that  he  was  bonie'beyond  fea,  or  was  beyond  fea  at  that  time,  &c. 
(7  Rep.  26,  27.  The  ftatute  of  25  JB.  3,  dc  proditionibui,  doth  declare,  that  it  is 
LaIv,  caic.)         treafbn  by  the  common  law  to  adhere  to  the  enemies  of  the  king 

within  the  realme,  or  without,  if  hee  bee  thereof  proveablement 
attaintof  overt  fa^  and  that  he  (hall  forfeit  all  his  lands,  &c.  A 
man  mud  not  imagine  that  feeing  by  the  common  law  declared  by 
authority  of  parliament,  that  adhering  to  the  king's  enemies  with- 
out the  realme,  is  high  treafon,  and  that  the  delinquent  may  i)e  at- 
tainted thereof,  &c.  that  this  (hould  want  triall,  for  then  the  judge- 
ment of  the  common  law,  and  declaration  of  the  parliament,  (hould 
be  illufory,  which  no  well  advifed  man  will  thinke  in  a  matter  of  fo 
great  confequence.  But  certaine  it  is,  that  for  necefljtie  fake,,  the 
adherencie  without  the  realme  mu(l  be  alleaged  in  fome  plaoe 

within 


*  >i  ■•  '^ 


(i)tSce  Note  205.] 


jn.'* 


bib.  3.    :  -Qf  Contmuall  Claiotae.  Se6t.  440* 

%ilbia  England.    And  if  upon  evidence  they  (hall  Hnde  any  adhe-  5  R.  2.  triaU 
rencie  out  of  the  realme,  they  fliall  finde  the  delinquent  guilty.  ^^* 
But  moil  commonly  they  indited  him  (if  he  had  lauds)  in  fome 
county  where  his  lands  did  lie,  that  were  to  be  forfeited ;  and  this, 
as  appeareth  in  our  bookes,.was  the  common  ufe.    And  fo  it  is  de- 
clared by  the  ftatute  (•)  of  35  H.  8.  and  that  it  fhall  be  trfed  by  (»)  35  h.  t, 
twelve  men  ef  the  countie,  where  the  king's  bench  fhall  fit,  aild  be  cap.  t. 
determined  before  the  juilices  of  that  bench,  or  elfe  before  fuch  Stannford.  pi.  ' 
conmuilioners,  and  in  fuch  (hire  of  the  reahne,  as  fhall  be  afligned'  ?^''  ^9; 
by  the  king's  majeftie's  commiflii»n,  and  this  ftatute  for  this  point  ^  ™*     '' .    '^ 
remaines  in  force  at  this  day,  and  fo  it  was  refolved  [a]  by  all  the  .  [a]  33  Eliz. 
judges  in  my  time,  viz,  in  33  JEfiz.  in  the  cafe  of  Orurcke.   And  anno  <=*^«  Omrke. 
[i]  34  Eliz.  in  fir  John  Perot's  cafe  done  in  Ireland,  for  that  is  out  of  [6]  34  Elir. 
the  realme  of  England,  and  the  cafe  [c]  inMich.  igSp2o  Eliz.  was  ca^^  dc  Sir  John 
utterly  denied,  and  fir  Chrifiophcr  Wray  himfelfe  (who  is  fuppofed  to  F^'^%.    ,g  ^ 
give  his  opinion  in  that  cafe)  protelled  that  he  never  gave  any  fuch  io  Eli*. 
opinion,  but  did  hold  the  contrary.    VVhen  part  of  the  a^,  efpecially  Dier  360. 
the  originail,  is  done  in  England,  and  part  out  of  the  realme,  that  (20  H.  6.  8.) 
part  tl»t  is  to  be  performed  out  of  the  realme,  if  iflue  be  taken  ^^  ^-  ^-  ^• 
thereupon,  (hall  be  tried  here  by  la  men ;  and  thofe  twelve  men  1  r  3^*4*** 
ihall  come  out  of  the  place  where  the  writ  is  brought.     For  exam- 
ple, (which  ever  doth  illuftrate)  it  was  covenanted  by  indenture, 
by  charter  party,  that  a  (hip  (hould  fayle  from  Blackney  haven  in  , 

Norfolke,  to  MuHrel  in  Spaine,  and  there '  remaine  by  certaine 
dayes. 

In  an  adion  of  covenant  brought  upon  this  charter  party,  the  in-  (1  I^H.  53f . 
Venture  was  alleaged  to  be  made  at  Tketford  in  the  county  of  Nor-  *^°*''  ^^'  *  ^"f 
folke,  and  upon  pleading,  the  ilTue  was  joyned,  whether  the  faid  rRcnl?',^*^* 
ihip  remained  at  Muttrel  in  Spaiite  by  the  faid  certaine  dayes.  And  Sid.  367.' 
it  was  adjudged  that  this  ifTue  (hould  be  tried  at  Thet/ord,  where  Lut.  700. 710,  ' 
•be  wEt\on  was  brought,   becaufe  there  the  contraft  tooke  his  on-  ^^•) 

tnoall  by  making  of  the  charter  partie,  and  fo  hath  it  beene  6ften  .^•*^ij:  *?  ^** 
•j.    .     J  •     /•    iTfi         ^  •  '  m  action  de 

adjudged  m  fuch  like  cafe.  covenant  inter 

An  obligation  made  beyond  the  feas  may  be  fued  here  in  Eng-  Evangelifi  Coim 
land,  in  what  place  the  plaintife  will. '  What  then  if  it  beare  date  (tantine  pi.  & 
at  Baurdeaux  in  France^  where  fliall  it  ba  fued  ?  And  ai^wer  is  H»*«h«yn  d«- 
made,  that  it  may  be  alleaged  to  be  made  in  quodam  loco  vocaf  kinK»^bencb. 
Burdeaux  in  France,  in  J/Ungton  in  the  county  of  Middle/ex,  and  Li.  6.  f.  47.  * 
there  it  ihall  be  tried,  for  whether  there  be  fuch  a  place  in  J/Hngton  Dpwdale's  cafe, 
ornOy  is  not  traverfable  in  that  cafe.    Thefe  points  are  neceflary  Vid.32H.6.25, 
to  be  knowne  in  refped  of  the  variety  of  opinions  in  our  bookes.  *J  ^  »'  ^'^ 
And  of  thefe  thus  much  (hall  fuffice,  and  now  is  Littleton  worthy  to  2  £.  s.  obliea* 
be  heard.  tioni5. 

(«  Cro.  76.  Sid.  S«8  Hob.  11.) 

**  Per  enteniement  de  U  leyT    Vtde^  for  intendement  of  law,  SeQ.  Entendemenlf 
99, 100.  1 10. 393.  377,  393, 406,  367, 462, 463,  &c.  439.  ^«  ^«  <«y' 

'<  Ceofirra  inconvenient.^    Here  alfo»  as  hath  beene  often  faid|  Vide  StSL  f6^ 
Appeareth^  that  argumtntum  ab  inc<mvenien;ii,  is  ilrong  in  law. 

'*  Auterment  ^fi  U  d^eifeejuit  deins  le  royalme  al  temps  del  dip- 
fei/in^  ijl^c."  Sq  as  if  a  man  be  dilTeifed  before  he  goeth  over  fea,  or 
Oommetfa  into  the  realms  againe  before  the  difcent,  the  difcent  fbs31 
take  away  his  entrie. 

Salt 
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Sea.  44  K 


[262.  a.J 


Try  li7/ter  mdlhr  ills  allegeont  pur 
prover  qu$  devant  lejtatutejait 
en  k  temps  de  roi^  £.  3.  an  **  34. 
cap.  16.  de  Jon  rmgney  per  fuel  ejf" 
iatute  nonclaime  e^  oufte^  ifc.  le  lev 
fuU  tiel,  que  fi  um  Jine  fok  iety  ae 
certaine  terree  on  tenements^  fi  ajcun 
gue  fuii  ejirange  al^ne  avait  droit 
d*aver  et  recover  mefnits  Its  terres  on 
tenenmnts,  s^il  ne  venu/l  et  fifl  Jon 
elaime  a  ceo  deins  ran  et  I e  jour  pro^ 
eheine  apres  lejine  levie^  iljerra  barre 
a  touts  JourSy  quia  dicebatur^  finis 
finem  litibus  imponebat.     Et  que 


ANOTHER  matter  they  a'leaere 
^^  for  a  proofe  that  before  the  Ita- 
tute  of  king  Edward  the  Third,  made 
the  34th  yeare  of  his  reighe,  by 
which  ftatute  non;<;Iaim  is  oufied, 
&c.  the  law  was  fuch,  that  if  a  iin^ 
were  levied  of  certaine  lands  or  te- 
nements, if  any  that  was  a  ftranger 
to  the  fine  had  right  to  have  and  to 
recover  the  fame  lands  or  tenement?, 
if  he  came  not  and  made  his  claimc 
thereof  within  a  yeare  and  a  day 
next  after  the  fine  levied,  he  fhali  be 
barred  for  ever,  quia  dicebatur  quod 


la  ley  fait  tiel,  il  eft  prove  per  Pef»  Jininjinem  litibus  imponebat.    And 
tatute  ,de  Weftmnjier  2.     De  donis    that  law  was  fuch,  it  is  proved  by 


conditionalibus,  Ion  il  efi  park  que 
fijinefoitlevie  de  les  tenements  en 
taile,  Cfc.  qu6d  finis  ipfo  jure  fitnul- 
lus,  hec  habeant  haeredes,  aut  illi  ad 
quos  fpedtat  reverfio  (licet  fuerint 
plen®  ffitatis  in  AngliSt,  et  extra  pri- 
ibnam)  neceiFitat'  apponere  clame- 
um  fuum,  +  8cc.  Jj/int  ceo  prove^ 
que  fi  un  ejirange  home  que.  avoit 
droit  a  les  tenements,  s'ilfuit  hors  de 
Toyabnc  al  temps  del  Jme  levie,  S^c. 
n'avera  dammage,  coment  que  il  ne 
fififon  claime,  S^c,  coment  que  tielfine 
fuit  matter  de  record:  per  greinder 
reafoH  ilfemble  a  eux,  que  un  diffcifm 
et  difcent  que  eft  matter  en  fatty  ne 
iffint  trope  grecvera  ctluif  que  fuit 
dijjeifie  quant  it  fuit  hors  da  royalme 
al  temps  de  diljajiny  et  auxy  al  temps 
que  le  dijl'eifor  moruft  feifie,  8fc.  mes 
que  il  bien  poit  enter,  nient  contri-' 
fteant  tiel  difcent  +. 


the  flatnte  of  Welt,  the  2.  De  donis 
conditionalibus,  where  it  is  fpofcen 
if  the  fine  bee  levied  of  tenements 
given  in  the  taile,  &c.  quod  finis 
ipfo  jure  Jit  nuUus,  nee  habettnt  ha:* 
redes,  aut  illi  ad  quosj'pedat  reverfio 
(licet  plen^  atatisj'uerint  in  Anglioj 
et  extra prijonam)  neceffttaC  opponents 
clameum  fuum,  Soe  it  is  proved 
that  if  a  ftranger  that  hath  right  un* 
to  the  tenements,  if  h«  were  out  of 
the  realme  at  the  time  of  the  fine 
levied,  8tr.  (hall  have  no  dammage, 
though  that  hee  made  not  his  claim, 
8cc.  though  that  fuch  fine  was  mat- 
ter of  record :  by  greater  reafon  it 
fcemeth  unto  them,  that  a  diffeifia 
and  difcent  that  is  matter  in  deed, 
fhall  not  fo  srrieve  him  that  was  dif- 
feiied  when  he  was  out  of  the  realme 
at  the  time  of  that  diffeifin,  and  alfo 
at  the  time  that  the  diffeifor  died 


feiled,  8cc.  but  that  he  may  well  enter,  notwithftanding  fuch  difcent. 

34 E. 3.  cap.  16.  T^  E  RE  it  ap(>eareth,  what  the  common  law  was  before  the  faid 
(Ant.  254.  b.)  ftatute,  for  non-clayme*  upon   a  fine  levied.      But  now  fince 

4  H.  7.  cap.  «4.  Ldttleton  wrote,  by  the  ftatute  of  4  M,  7,  five  yeares  after  procla- 
Sce  as  well  this  mations  made  upon  the  fine  are  given  to  him  that  rigbt  hath  to 
toteof  32  H  a'  ^^®  ^^^  claime,  or  purfue  his  a^ion,  where  the  common  law  gave 

him 


*  ii'  c^-  16.  not  in  L.  and  M.  nor  Roh.        }  ^c.  added  in  J#.  Uid  M.  and  R6k» 
f  ^c^  not  in  L«  and  M*  nor  Roh. 


Lib.  3.  Of  Gontiiiuall  Claimc.     ^  -      Se6t.  442. 

him  but  a  yeare  and  a  day.     But  this  ftatute  of  4  H.  7.  extends  «ap.  36.  weUes- 

only  to  fines,  and  not  to  nou-clainie  upon  a  judgement  iu  a.  writ  of  pounded  ia  my 

right,  and  therefore  the  faid  ftatute.  of  34  i2.  3.  here  cited  by  Li/-  lK^Jj^,  g^ 

tleton^  which  oufteth  non-claime  only  to  fines  levied,  extendeth  55  '^^.  ^^^^  J^j 

not  tea  judgement  in  a  writ  of  right  at  this   day,  and  tlierefore  fines  4)er  totTim* 

the  common  law  in  that  cafe  reiuaineth  to  this  day,  viz,  that  claime  Hb.  1.  fol.  96, 

mufl  bee  made  within   a  yeare  and  a  day  after  judgement  (1).  ^'^^*",?J''*^p^?^,** 

Alfo  if  a  fine  be  levied  without  proclamations,  or  without  fo  many  ^^  *  Binci will's 

as  the  law  require th,  then  the  ftatute  of  non-claime  doth  extend  to  caie.lib.  8.  fol. 

fuch  a  fine.  100.  Lechford's 

caff.  Lib.  9.  fol.  139, 140, 141.  Beauraond's  cafe.  Lib.  10.  fol.  49.  b.  Lanipot's  cafe, 
and  99.  a.  Lib.  9.  fol.  405, 106.  Margaret  Podgcr's  cafe.  Lib.  5.  fol.  124.  SaflTyn'* 
cafe.  Lib.  10.  96,  97.  Seymour's  cafe.  Lib.  8.  fol.  72.  Groflcye's  cafe.  Lib.  11. 
fuL  69.  71.  78.  PI.  Com.  in  Smith's  aud  Rtapl.  cafe,  and  iu  Stowe's  cafe,  and  Howelj 
cafe,  and  Glanvil.  li.  13.  cap.  11.  Bra6t  435.  Fieta,  lib.  6.  cap.  53.  Brit.  S16. 
(4  n.  7.  c.  24.     SI  H.  8.  c.  36.    ft  Cro.  101.  225.) 

"  Dicebatur  finis,  quiafinem  litihus  imponebat.*'  (2)  Here  you  may.  M  GlanviL 

ohferve  the  etymalocric  of  a  fine.     And  herewith  agreeth  [a]  aiiti-  ^'^  ^if  5 

quJty :  Finis  ideb  ditilur  finalis  voncordia,  quia  imponitjinem  litibus,  f^j  435  ' 

And  after  the  example  [i]  of  LiitlctoUy  it  is  good  to  fcarch  out  the  Fleta,  lib.  6. 

etymologic  or. right  derivation  of  words;  for  ignoratis  termiuisig"  can,  52,>63.  f. 

noratur  et  arSy  as  hath  beene  often  obferved  in  other  places.     And  MEtymologics, 

the  civilians  call  this  judiciall  concord,  iranfat^ionem  judicialem  de  yj^J  g^^  ^^^ 

re  imnu^ilL  .        t74. 194. 441. 

520.  592. 
fo^o    K  "^     "  I^cet  fucrit  plena:  cttatis  in  Anglid,  et  extra  pri/onam.^' 
L^u J.  U.J  j^  ^j^.g  ^^  ^^.  1 3  E.  1.  De  donis  conditionalibus  is  one  omit-  ^J^,  ^^ "*"^- 
ted,  who  is  added  in  the  ftatute  De  tnodo  ievandi  Jims^  viz,  etfanct 
metnorug.     [c]  But  a  fem-covert  had  no  privilege  of  non-claime  at   [c]  PI.  Com. 
the  common  law,  as  fome  have  faid,  becaufe  fhe  had  a  hufband  that  Stowel'a  cafe,  ' 
might  make  claime  for  her-     But  yet  UraiSow  faith,  Itemcxcufatur  ^\. 
uxor  qua  fuh  potefidte  xiri  fuppofitay  quod  clameutn  non  appofuerit  fo[  43^'     *  *• 
Ucet  mittere  poffity  and  citeth  a  judgement  in  the  point,  Trin,  Britt.  fo.  216.  k 
4  H.  3.  in  Cujins  cafe.     But  Fkta  faith,  Excufatur  Ji  fuerit  uxor  Fleta,  lib.  6. 
alicujuSf  Ji  fuerit  pej'  virum  impeditdy  qubd  non  potuit  apponere  cla-  ^'  ^ 
meum,    Alfo  they  in  reverfion  or  remainder  ex  pedant  upon  any 
eftate  of  freehold  were  barred  hy  the  common  .law;  and  yet  they 
could  make  no  claime,  becaufe,  as  hath  beene  (aid,  it  belonged  to 
tiie  particular  tenant,  and  not  to  them,  becaufe  their  entry  was  not 
lawAill ;  which  was  one  of  the  principall  caufes  of  making  of  the 
laid  ftatute  of  34  £.  3.  which  oufted  non-claime.     But  thefe  cafes  /.i  h.  T.  c.  24w 
of  coverture,  and  of  them  in  reverfion  and  remainder,  are  now  with-  32  H.  B.  c.  36, 
out  queftion  holpen,  and  juft  provifion  made  for  the  faving  of  their.  ^  hift.  51£.) 
hghta  and  titles  by  the  fkid  ftatute  of  4  if.  7.  as  by  the  faid  aft 
flppearetfa. 


Se£k.  44S, 


TTEJtf,  quaere  /i  homejoit  difei^      A  LSO,  inquire  if  a  m 
'^  fie^et  ilarraigne  un  ajjife  envers  le    "^  feifed,  and  he  arraig:i 


man  be  dii^ 

.   ,  ^  ^^  ,  ^neanaffife 

iiffeifor^  et  les  recognitors  de  le  ajjife    againft  the  diffeifor,  and  the  recog- 

cliaunta  nitons 


(0  £$ee  Note  »o6,]  {%)  [See  Note  ao;.] 
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+  chaunta  pur  le  phintife^  et  ksjuf- 
iices  d'affije  toyle  ejire  advifes  de  lour 
judgment y  tanques  al  procnein  <0jfe, 
4fc.  et  en  XU  dementiers  le  di/feifor 
moru/l  feifie,  8^c.  ft  le  ditfuit  del  of- 
fife  Jerra^  pris  en  ley  pur  le  dit  dtf- 
feifee  un  continuall  c/aime,  entant  que 
'uui  default fuit  en  luy,  §  Sfc. 


nitors  of  the  alffife  cbante  (i)  for  the 
plaintife^  and  the  juftices  of  ailifc 
will  hee  advifed  of  their  judgements 
untill  the  next  alfife,  &c.  and  in  the 
mcane  feafon  the  diflcifor  dieth  fell- 
ed, &c.  yet  the  faid  fuit  of  the  aflife 
(hall  bee  takon  in  law  for  the  diOei* 
fee  a  continuall  claime^  infomudx 
that  no  default  was  in  him.  Sec; 


(lORtp.130.) 


«&SE.  6. 
c.  24,  towards 
th«  end. 
Star.f.  pt.  cor. 
105  C. 
5  H.  r.  CI.  1. 

Vid.  Sea.  514. 
S33,f54.  Mag- 
na Charta,  SO 
W.  S.  Ga.5.  SO. 
39.    Srat.de 
Ebor.  ca.  3, 4. 
Artie.  Sup.  Cart, 
ca.  10. 

4C.  3.1CB.  11. 
7  R.  2.  ca.  4. 
f7  £.  1.  de 
finibua  ca.  4» 
28£.1.de 
appcllads. 

4  £.  3.  ca.  S. 
It  H.  5.  ca.  8. 

5  H.  5.  ca.  7. 
13  H.  4.08.7. 
North. 

2  £.  3.  ca.  3. 
2  £.  3.  ca.  5. 
14H.6.ca.  1. 
21  H.6.ca.l0. 
SU*7.CA.l. 


''  AURAIGNE  vnaffifer  To  arraigne  the  aflife  is  to  cauf<^. 
,  the  tenant  to  be  called  to  make  the  plaint,  and  to  fet  the 
caufe  infuch  order  as  the  tenant  may  bee  enforced  to  anfwcr  there- 
into; and  is  derived  of  the  French  word  flrra/gfler,  which  fignifieth 
to  order  or  fet  in  right  place.  An  arraignment  is  fometime  called 
an  aftitntion,  of  the  verbe  aJHtuo^  compounded  of  ad  and  Jtatuo^ 
that  is,  to  place  or  fet  in  order  one  by  another.  In  the  fame  fenfe 
that  LUiletonhere  ufeth  it,  it  is  ufed  when  anappeale  is  r^/;«  -,  1 
arraigned,  both  which  are  arraigned  in  French,  but  entred  L-^S*  **J 
in  Latin»  And  it  is  to  bee  obferved,  that  Littleton  faith  here  ar^ 
raigne  un  ajUifc^  and  faith  not  that  the  tenant  is  arraigned  ;  and  fo 
of  the  appeale ;  for  thcfe  are  the  fuits  of  the  fubjed,  and  no  man  i» 
faid  to  be  arraigned,  but  merely  at  the  fuit  of  the  king,  upon  an 
enditement  found  againft  him,  or  other  record  wherewith  he  is 
charged.  And  there  the  arraignment  of  the  prifoner  is  to  take  order 
that  he  appeare,  and  for  the  certainty  of  the  perfon  to  hold  up  hii^ 
hand,  and  to  plead  a  fuflicient  plea  to  the  enditement  or  other 
recond,  whereupon  they  which  follow  for  the  king  may  oHerljr 
proceed. 

*^  Jvjtkes  d'affifey  Juftices  of  aflife  are  afligned  and  conflituted 
by  the  king  of  the  judges  and  fages  of  the  law,  and  are  called  jul*<* 
tices  of  aflife,  for  that  the  writs  of  aflife  of  novel  dijftifiny  (which 
in  fonner  times  were  accounted  ftfiina  rented ia,  and  very  frequent 
and  common)  were  returnable  before  them  to  be  taken  in  their 
proper  counties  twice  eveiy  yeare  at  the  leafl,  whereupon  they  had 
authority  to  give  judgment  and  award  feifin  and  execution:  and 
therefore  both  for  the  number  of  them  in  times  pafl,  and  for  the 
greater  authority  they  had  then  as  jullices  of  ni/iprius  (whicii  was 
to  trie  iflues  only,  except  in  quare  impedity  and  alflfes  de  darreinepre* 
fentment,  in  which  cafes  the  juflices  of  niji  prius  might  give  judge- 
ment) they  were  denominated  juftices  of  aflifes :  and  divers  ads  of 
parliament  have  given  to  them  great  authority  both  in  criminall 
caufes  and  common  pleas.  Thefe  juftices  of  aflife  have  alfo  com- 
miflions  of  otrr  and  terminer ^  of  gaole  delivery  and  of  the  peace,  of 
aflbciation,  and  Ji  non  omna  throughout  their  whole  circuits,  fo  as 
they  are  armed  with  ample,  provident,  but  yet  ordinary  jurifdi^on  s 
for  all  their  commiflions  are  bounded  with  this  exprefle  limitation, 
faShtri  quod  ad  jujlitiam  pertinet  fecundum  legem  et  confuetudinem 
Anglic,    And  in  former  time,  according  to  the  originall  iaftitutioa 

and 


t  cbauntO'^cbaimterwtj  in  L.  and  M.        H  pris  not  in  L.  and  M.  nor  Rob. 
%^di  cbsuUiTOwi  in  Rob.  \  (^c  not  in  L.  and  M*  nor  Rolu 

X  If  not  in  |i«  and  M. 

(t}i.r>Fi9d|  or  give  their  verdif^*       ,  .  . 
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and  their  commifflon,  both  the  juftices  joined  both  in  common  pleas  33  H.  8.  c.  9. 

and  pleas  <Jf  the  crowne.  ^*  ^^^^  **•  *• 

*^  ca.  14. 

S  &3E.6.  ca.  24.    1  F«6.  ca.  7.    S  Mar.  Dier  99.    S&  4£lu.    Dier  205. 

(F.  N.  B.  240.  c.  4.    Inf.  161.) 

^  5i  /«  ittfait  del  aJKftfirra  pri/e  en  ley,  I^c.  un  continml  clavne,'* 
Aod  it  18  bolden  at  this  day  that  it  fhaii  amount  to  a  claime,  for 
that  there  was  ao  default  in  him»  as  Littleton  faith,    [d]  Some  [rf]  See  before 
have  objeded»  that  if  the  bringing  of  an  aflife  (hould  amount  to  int!iischapter» 
coatinuall  claime,  and  every  concinuall  claime  made  by  the  difleifee  ^^  *^* 
▼eft  the  pofiefliou  and  freehold  in  him,  therefore  if  bringing  the  affife,  /^  £j  3  3 
&c.  fhould  amount  to  a  continoall  claime,  that  then  the  writ  fhould  14  Ed.  S.  i4.> 
abate.    But  hereunto  it  hath  beene  anfwered  in  this  chapter,  that  a  (Aut  253.  b.) 
continuall  claime  is  an  entry  by  condruction  of  law  for  the  advan- 
tage of  the  difTeifee,  but  not  for  his  difadvantage. 

In  a  writ  of  entry ytir  dijjeijin  againft^ne,  fuppofing  that  he  had  24  £.  3.  95. 
not  entred  but  by  5.  who  diffeifed  him,  the  tenant  faid  that  5.  died  9  £.  2.'ajs<.  xiU 
feifed,  and  the  land  defcended  to  him,  and  prayed  his  age*;  the  J*  ^'  ^• 
plaintife  counterpleaded  his  age,  for  that  he  arraigned  an  aflife  ^»"*«'pl«*  «*• 
againfl  &  who  died  hanging  the  aflife,  and  he  was  oulled  of  his 
age,  for  that  the  bhnging^of  the  aflife  amounted  to  a  claime. 

If  tenant  indower  alien  in  fee  with  warranty,  and  the  heire  in  the  s  fi.  3.  tit. 
reverfion  being  a  writ  of  entry  in  cafu  provifo,  ^c.  and  hanging  garraatie  6t. 
the  plea  the  tenant  dieth,  the  heire  fliall  not  be  rebutted  or  barred 
by  this  warranty,  for  that  the  pracipe  did  amount  to  a  continuall 
c^me.     And  herewith  agreeth  (*)  antiquity  :  Et  fi  clameum  non  (•)  Fleta,  lib.  €, 
appofuerityfufficit  tamtnfi  ille  vel  antecejfor  fum  faciat  quod  tantun-  ca.  52. 
dem  T^Ueaty  titji  placiium  movent  tenentem  xdfecent  ran  litigiofom  ;  Braa.  lib.  i, 
qidajicut  plus  (fifa€lo  appellare  qudm  verbOy  ita  plus  cfi  clameuw  ap- 
poncrefadto  quhm  verbo :  et  ad  hocfacii  de  termino  San  flit,  Tiinitatis,  . 

amio  regni  regis  JT.  3.  15.  t»  com.  Hunt,  de  quddam  Giddeburgdj  cui 
obje&umfiiity  quhd  clameum  non  appofuity  et  ipj'a  refpondit,  quod  fecit 
quod  tantundem  valetj  quia  tempore ^nis  facii  implacilavit  tenentem 
per  aliud  breve^  SfC, 

U  the  goods  dT  a  viUeine  (before  any  feifure  made  by  the  53  e.  3. 
iMd)  be  diitreined,  the  lord  may  have  a  replevy  n  ;  and  not  with-  Hcpic^yin.  43. 
Handing  before  the  bringing  of  the  writ  he  had  no  property,  yet  42  E.  3.  iB.  b. 
the  very  bringing  of  the  writ  doth  amount  to  a  claime  of  the  ^^^'  ^^ 
goods,  and  vefteth  the  property  in  the  lord. 

"  Entant  quenul  defauUfuit  en  luy,  Sfd'    Hereby  it  is  implyed,  ' 
that  our  author  inclined  to  this  opinion,  that  it  fhould  amount  to 
a  claime,  for  that  no  default  was  in  him  ;  et  nemo  debet  rem  fuam 
fintfaStfi  out  defe^Juo  amittere,  as  the  rule  is. 


[263.  bj  Sea.  443. 

TTEM,  qusere  yi  tift  abbe  de  un  /^  LSO,  inquire  if  an  abbot  of  a 

•*   monajlerie  morujl,  et  durant  le  "^  monafterie  die,  and  during  the 

temps  de  vacation  un  home  tordoufe-  time  of  vacation  a  man  wrongfully 

meni  enter  en  certaine  parcel  de  terre  entreth  in  certaine  parcels  of  land  of 

aelmona^eryjchymantlaterrealui/  the  monafterie,  claiming  the  land 

et  *                            unto 

Vol.  IL  ;     M 
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et  afes  heires,  et  de  tiel  ejlate  morujl 
feijie,  et  la  terre  dijcendijtajon  heire, 
cipuis  apres  un^eji  eleS,  etfait  abbe 
de  mej'me  la  monafleriey  fi  f  mefme 
Vabbepoit  enter  fur  le  heire  ou  nemy. 
Etilfemble  a  afcuns,qHe  Vabbe  bien 
poit  enter  en  ceo  ccts^  pur  ceo  que  le 
covent  en  temps  de  vacance  ne  fuit 
ajcun  perfon  able  defaire  continual 
claime ;  car  nient  p/uis  que  its  fofit 
perfonable  de  J  Juer  aSion,  nient 
plitis  ib  font  able  de  faire  continual  they  be  perfonable  to  fue  an  adtion, 
claime^  car  le  covent  |  n'eji  forfque  ||  no  more  be  they  able  to  make  conti- 
vnmort  corps  fans  tejle;  car  en  temps 
de  vacation  un  graunt  fait  a  enx,  ou 
pereuxy  ejivoid ;  et  en  cejl  cafe  Vabbe 
ne  poit  aver  briefe  d'entre*  fur  dif- 
ieinneHvers  le  heire, pur  ceo  que  il  ne 
fuit  unques  diffeifee.  Etjil  abbe  ne 
puifj'oit  enter  en  ceo  cafe,  donques  il 
ferra  misafon  briefe  de  droit,  +  S^c. 
lequelferra  trope  dure  pur  le  mcafon : 
per  quefemble  a  eux,  que  Vabbe  bien 
poit  enter,  S^c, 


unto  him  and  his  heires,  and  of  that 
efiate  dieth  feifed^  and  the  laxid  de« 
fcendeth  unto  his  heires,  and  after 
that  an  abbot  is  chofen^and  made  ab« 
bot  of  the  monafterie,  a  queftioo  is^ 
if  the  abbot  may  enter  upon  the  heire 
or  not.  And  it  feemeth  to  fome,  that 
the  abbot  may  weil  enter  in  this  cafe, 
for  this,  that  the  covent  in  time  of 
vacation  was^o  perfon  able  to  make 
continuall  claime ;  for  no  more  thaa 


Ouseras  de  dubiis^  legem  bene 
difcere  ii  vis : 

Quaerere  dat  fapere,  quas  funt 
legitiraa  ver^  ^. 


nuall  claime,  for  the  covent  is  but  a 
dead  bodie  without  head ;  for  in  time 
of  vacation  a  grant  made  unto  them 
is  void  ;  and  in  this  cafe  an  abbot 
may  not  have  a  writ  of  entrie  upon 
difjeijin  againft  the  heire,  for  tnis, 
that  hee  was  never  diifeifed.  And 
if  the  abbot  may  not  enter  in  this 
cafe,  then  hee  Ihall  bee  put  into  his 
Writ  of  right,  8lc.  which  {hall  bee 
hard  for  the  houfe :  by  which  it 
feemeth  to  them,  that  the  abbot 
may  well  enter,  8cc. 

Quitras  de  dubijs,  legem  bene  dif-^ 
cereji  vis : 

UiKsrere  datfapere,  qua  font  legi* 
tima  vert. 


(Poft.  S31.  a. 
SU'.  b.  it45.  a.) 
(UvVr71.  a.) 
{%  hull.  Abr. 
339.)- 


Merleb.  cap.  S8. 
t5Rep.21.) 

(F.N.B.34.  m. 
W.  %,  cap.  5*) 


JJERE,  firfl,  it  is  te  b6  e^ferved,  that  albeit  the  heboid 
aiid  inheritance  is  in  this  cafe  in  no  perfon,  but  in  abeyance 
or  in  confideration  of  law,  yet  an  entrie  and  claime  by  one  that 
bath  no  right  fhall  gaine  the  inhentflnce  by  wrong.  For  here  IM* 
tkton  faith,  and  of  fucb  eilate  died  feifed,  &c.  And  fo  tt  is  in 
cafe  of  a  biftiop,  parfon,  vicar,  prebend,  or  any  other  fole  corpo- 
ration.   And  in  the  flatote  of  Merlcbridgc  it  is  called  an  intruiion. 

Secondly,  that  feeing  by  the  death  of  the  abbot  (which  is  the 
a^  -of  God)  no  perfon  is  able  to  make  continiiall  claime,  there- 
fore a  difcent  during  that  time  Ihali  not  prejudice  the  fucceflbr ; 
for,  as  hath  beene  faid,'  Impotaitia  excttfat  legem.  If  an  ufurpation 
bee  had  to  a  church  in  time  of  vacation,  this  (hall  not  prejudico- 
the  fuecelTor,  to  put  him  out  of  polTeffion,  but  that  at  the  next 
avoidance  hee  fhall  preient. 

«  Nitnt 


•  ahbs  added  L.  and  M.  and  Roh. 
t  mefme  not  in  L.  and  M.  nor  !Roh, 
Xfuer^fairey  L.  and  M.  and  Roh. 
S  Mifi-^Ji,  L.  and  M,  and  Koh. 


{  Cfime  added  L.  and  M.  and  Roh, 
4  ^c,  not  in  L.  and  M. 
%  nfere  not  in  L.  and  M.  nor  is  any  part 
•f  tLtfc  (WO  verfet  in  the  Camb.  MSS, 
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**  Nient  pluis  que  iU  font  able  de  fuer  a^ion,  SfC,^    Here  tliat  (8  Rep.  88^ 
ffhich  hath  in  this  chapter  beene  faic*  is  confirmed)  viz*  That  tha  ^"^  *^*'  ^'^ 
^trie  or  continuall  claime  muft  pnrfue  thd  adion.  *" 

**  Cw  U  Cerent  n^jlforfque  un  fnort  per/on,  Sfc!*  This  is  ratio 
rniUf  b^t  not  unica :  for  though  the  reft  of  the  corporation  be  no 
mort  perfonsy  as  the  chapter  in  cafe  of  deane  and  chapter,  or  the 
commonaltie  in  cafe  of  mayor  and  commonaltie ;  yet  cannot  they 
when .  there  is  no  deatie  or  maior  make  claime,  becaufe  .  they  have 
neither  abilitie  nor  capacitie  to  take  or  to  fue  any  aftion,  as  our 
author. here  faith. 

tq^A    ^  1    *'  Car  en  temps  de  vacation  an  grauntfaii  a  eux  ou  per  euxy  f  H.  7.  IS. 

1     4-  «•  J  ^  ^^^  ^^»    ^jj^  ^g  reafon  is,  becaufe  the  body  politique  40  AflT.  J6. 
which  is  capable,  is  not  complete,  but  wanteth  the  head.    But  this  ^  ^*  ^\ 
is  t9  be  underltood  of  an  immediate  grant ;  for  if  during  the  vacation  ^^''■"l'®  ^^* 
of  the  abathie  of  Dale,  a  leafe  for  life,  or  a  gift  in  taile  be  made,  the.  (Po^  ^8.) 
remainder,  to  the  abbot  of  Dal0  and  his  fucceflbrs,  this  remainder  is  (Ai^t  259*  a,) 
gpod,  if  there  be  an  abbot  made  during  the  particular  eftate,. 

If  there  be  maior  and  commonaltie  of  D,  and  the  maior  dieth,  a  <10  Rep.  i* 
graunt  ng^ade  to  the  maior  and  commonaltie  of  D.  is  void  for  the  A"^*  ^5*  ^^'  .^ 
caufe  aforefaid ;  but  in  that  cafe,  if  a  leafe  for  life  be  made,  the  re-  ?l"1q  r^ 
jhainder  to  the  msuor  and  commonaltie  of  jD.  the  remainder  is  good>  pett^s  caie. 
if  there  bee  a  maior  eleded  during  tl\e  particular  eftate*  lib.  6.  Bioiop 

of  Wells's  caljp. 

'  «  Poit  enter,  ^c/'    Here  by  this  (4-c.)  is  implyed,  or  make  bis  ^^'^'  ^^' 
tfontimiall  claime  in  flich  fort  as  hath  beene 'before  expreffed,  ^L't  c*fe!5^ 

Quseras  de  dubiis,  legem  bene  difcere  fi  vis : 
Quaerere  dat  fapere,  quae  funt  legitima  ver^* 

Here  Littleton  es^prelTeth  an  exce\leiit  meanes  to  attains  to  tha 
reafon  of  the  law,  by  enquiring  of,  and  conference  had  with,  learned 
2nep,  of  dottbtfioU  cafes : 

Inter  cvnBa  leges^  ^  per  cunBabere  doBos,  Vht9S$i 

For  as  collatio  peperit  artes^  fo  collaiio  perficit  artes :  and  this  mail 
bee  continuall ;  for  as  knowledge  increafetb,  fo  doubts  therewith  in* 
creafe  alfo ;  Cre/ceiite/cientidj  crefcuntjimul  et  dubitationes. 

And  here  Littleton  citeth  verie  aptly  two  verfes ;  for  it  is  truly 
feid,  that  Authoritates  philofophorum  medicarum  et  po^tarumfunt  it^ 
cwjis  alUgandce  et  tenendcs;  and  our  authpr  doth  cite  a  Ter&  &r 
xa^morle;  but  it  is  worthy  of  memorie.  J 


Ml  .  Chaf. 


-  -*' 


Viae  S«A.  491. 
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Chap.  8*  Of  Releafes  (i).  Seft.  444. 

sTDELEJSMS  font  en  divers  1>  E  LEASES  are  in  divers  man* 

•^  manners^  cejiafcavoir^  releafes  de  -*^  ners,  viz.  releafes  of  all  the  right 

t^ntt  le  droit  que  home  ad  en  terres  ou  which  a  man  hath  in  lands  or  tene* 

tenements,  "^  e(  releafes  de  a&ions  ments,  and  releafes  of  actions  perfo^ 

perfonab  et  reals,  et  outers  clwfes:  nails  and  realls,  and  other  things* 

Meleafes  de  tout  le  droit  que  homes  Releafes  of  all  the  right  which  mea 

M/  eh  terres  ou  tenements,  S^cfont  have  in  lands  and  tenements,  &a« 

mmtmunement  fait  en  tielform  ou  de  are  commonly  made  in  this  forme, 

iiel  ^e3 :  or  of  this  effe^ : 

TldiMir  cap  t    TT  £  R  E  our  author  beginneth  with  a  diviiion'  of  releafes. 
Vide- Brit  lOl.    Braa.  li.  5.    Trad.  4e  Except.  &  lib.  4.  foi  $1%.  K    Fleta,  lib.  d.  cap.  14. 

Thefe  words  mufl  be  referred  thus :  releafes  are  of  two  forts^ 
w.  a  releafe  of  all  the  right  which  a  man  hath  either  in  lands  and 
'  tenements,  or  in  goods  and  chatteU :  or  there  is  a  releafe  of  anions 
reall,  of  or  in  lands  or  tenements :  or  perfonall,  of  or  in  goods  or 
chattels:  or  mixt,  partly  in  the  realty,  and  partly  in  the  fog^  Kl 
perfonaltie.     .  L-*"4^  o*J 

J  a]  Fkti»  lAi  "  BeUqfe^  Relaxation  Of  thie  etymolbsie  of  this  word  you  have 
apra,  heard  before.    Fleta  [a]  calleth  it  ckarta  de  quietd  clamantid^ 

SeGt.  445 • 

VrDVERINTnniverfiperpraB-  jrNOWallmen,  hy thefe frefenH, 

•*^  T  fentes,  me  A.  de  B.  remififfe,  -^^  that  1  A.cf  h.  have  remifed, 

relaxaiTe^  et  omnin6  de  me  et  hasre-;  releafed,  and  ahogetherfrom  me  and 

dibus  meis  quietum  clamaffe :  veljic,  my  heires  quiit  claimed :  or  thus^ybi? 

pro  me  et  mredibus  meis  quietum  mee  and  my  heires  quiet  claimed  to  C. 

€lam&fleC.deD.totumjns>titu]um9  ofD.aU  the  right,  title,  and  claim 

ct  clameam  que  hahui,  habeo,  vel  which  I  have,  or  by  any  meanes  mdy 

Suovifmodo  in  futar.  habere  potero,  have,  of  and  in  one  mefjiuige  with  the 

eet  in  uno  mefluario  cum  perti-  appurtenances  in  JP.  fyc.    And  it  is- 

nentiis  in  F.  8cc.    Et  eft  afcavoire,  to  hee  underftood,  that  thefe  words. 

^ue  ceux  verbs  Vemififle,  et  quietum  remijiffe,  et  endetum  clarn&ffe,  are  of 

ciamfiiTe,  ^011^  de  un  tiel  effe&ficome  the  ftuue  effetSl  as  thefe  words^  re-i 

tids  verbs^  relax&ils.  laxdffe. 

**J^OVERINT  nniverfi  per  piwfentcs,  &c.''    Here  Uttletgn 
ftieweth prelidents  of  releafes. of  right:  and  prefidents  do6 
both  teach  and  illuftrate,  and  therefore  our  ftudient  is  to  be  well 
ftored  with  prefidents  of  all  kindes. 

W^sia^*  ^  *'  Remififle,  relaxAflfe,  et*  quietum  clamMe  *     Here  Utlleton 

/icta,  ubi  fop,  ^^''^th,  that  there  be  three  proper  words  of  releafe,  and  bee  much 
9  M.  6. 35.  ^^  one  effed :  befides^  there  is  remmdare,  acquietare,  and  there  bee 
f  4  £.  s.  f  7*  many 

13  H.  4.  €irtr.  congcab.  57,       (S  RoO.  Abr.  400.  403.    9  Rep.  51) 

(0  [Set  Mots  aoS.]  t  <y<*  »dM  in  Lt  «id  M. 
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man]^  other  words  of  releafe ;  as  if  the  lefTor  grants  to  the  leflee  for 
life,  that  he  (hall  he  difcharged  of  the  rent,  this  is  a  good  releafe. 
FMteSea.532.  ^    - 

•  And  it  is  to  bee  underilood,  that  there  bee  releafes  in  deed,  or  ex« 
prefle  rieteafes,  whereof  tAttletcn  heere  hath  ihewed  an  example.  ^   . 

Thele  exprefie  releafes  muftof  neceflitie  be  by  deed.    There  be  frB.  8.  29-.'^ 
alfo  relesUeis  in  law,  and  they  are  fome time  by  deed,  andfometime  ofanufr. 
without  deed.    As  if  the  lord  difleife  the  tenant,,  and  maketh  a  ^  ^-  ^'  f^v    I 
fi»Hfment  in  fee  by  deed  or  without  deed,  this  is  a  releafe  of  the  ^v^^^^^^    - 
feigniorie.    And  fo  it  is  if  the  diiTeifee  diifeife  the  heire  ot  the  JI1F..4.8I. 
diifeifor,  and  make  a  feoffinent  in  fee  by  deed  or  without  deed,  this  pi.  Coiu.  I>el»^ 
is  a  releafe  in  law  of  the  right.^    And  the  fame  law  it  is  of  a  right  mere*s  cafe, 
inaftion.  *        i^^fl^^L 

Plo.  185, 18^ 
Hob.  1t»i    1  Sid.  79.    1  Eoll.  Abr.  934.    Flo.  56.    5  E«p,  29.) 

Ifthe  obligor  make  the  obligee  his  executor,  this  is  a  releafe  in  -SE.  4.  S. 

Vkwof  the  adion,  but  the  dutie  remaines,  for  the  which  the  execu-  21  E.4.  «. 

tor  may  retaine  fo.much  goods  of  the  teilator  (t). 

;  If  the  feme  obligee  take  the  obligor  to  huibe^d,  thia  is  a  releafe  11 H.  7.  4. 

ih  law.    The  like  law  is,  if  there  be  t^o  femes  obligees,  and  the  one  so  U.  7.  ^ 

take  the  debtor  to  hufband  (a).  8E.4.S. 

'      If  an  infant  of  the  age  of  feventeene  yeares  releafe  a  debt,  this  is 

void ;  but  if  an  infant  make  the  debtor  his  executor,  this  i&  a  good 

releafe  jn  law  of  the  action  j(3). 
'  But  if  a  feme  executrix  take  the  debtor  to  hufband,  this  is  no 

releafe  in  law,  for  that  fhould  be  a  wrong  to  the  dead,  and  m  law 

worke  a  devq^avity  which  an  ad  in  law  (hsal  never  worke^    And  fo 

it  was  adjudged  in  the  king's  bench,  MtcA.  30  &  31  Eliz^  in  which. 

cafe  I  was  of  counfell. 
Bat  it  is  to  be  obfierved,  that  there  is  a  diverfitie  betweene  a  re-  3a  E.  5.  t4.  ^ 

Icafe  in  deed,  and  a  releafe  in  law ;  for  if  the  heire  of  the  dilTeifor  3f  £.  3.  tit  ; 

make  a  leafe  for  life,  and  the  diffeifee  releafe  his  right  to  the  leffee  J^  ^^6^^ 

for  his  life,  bis  right  is  gone  for  ever.    But  if  the  dtlTeifee  doth  i  ^  ^^^^   .' 

dtileife  the  heire  of  the  £fieifor  and  make  a  leafe  for  life,  by  tliis  a  Kep.  15{. 

releafe  in  law  the  right  is  releafed  but  during  the  life  of  the  lefTee  ;  Plo.  .184.  a.  . 

for  a  releafe  in  law  &all  be  expounded  more  fiEtvourable,  according  Finch.  t94.i 

to  the  intent  and  meaning  of  th^  parties,,  than  a  releafe  in  deed,, 
r^fic  A.1  ^^^^  ^®  ^®  ^  ^^  ^®  partie,  and  (hall  be  taken  moft  ftrong- 
L^og,  a.  J  jy  againft  himfelfe,  and.  fo  in  the  cafe  aforefaid,  wjbere  the  '      "1 

debtor  is.  made  executor. 

"  Tbiwnjus^  tUtthmy  ei  ehmeum.'^    But  note,.  thafrjrW,  or  right,  (10  Rep.  4?.> 
in  generkU  fighification  includeth  not  onely  a  right  for  the  which  a 
wnt  of  right  doth  lie,  but  alfo  any  title  or  claime,  either  by  force  of 
a  condition,  mortmaine,  or  the  like,  for  the  which  no  a^ion  is  given 
hj  Uw,.  but  only  an  eptry. 


(1)  [Sec  Note  ao9.] 

(2)  I^See  Mote  2x0.]; 
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TTEMy  ceuxfarotx  quefont  c6m^  A  LSO,  tbefe  wofds  which  arc 

^  mutie?nent  mis  en  tie/xjaits  de  re-  "^^  commonly  put  in  fuch  releafes^ 

leafeSf  *  fcillcet  (quae  quovifmodo  in  fcilicet  (qua  guovifmodo  in  fiUurum 

futurura  habere  potero)  font  Jicome  habere*  potero)  arc  as  voide  in  law ; 

^voides  en.le  ley;  carniU  droit  paffa  for  no  right  pafl'eth  by  arelenfe,  but 

per  utt  refeafe,  forfque  le  droit  que  le  the  ri^ht  which  the  releafor  hath  at 

felefjbr  ad  al  temps  de  le  releasfaiL  the  time  of  the  releafe  made.  (i)For 

Car  Jl  fait  pier  et  Jit^y  et  le  pier  foit  if  there  be  father  and  fonne,  and  the 

dijjtijeei  et  le  Jits  (vivant  /on  pier)  father  bee  difleifed,  and  the  fonne 

y  releja  pei^  fon  fait  a  le  dijjeifor  tout  (living  hii  father)  releafeth  by  his 

'  le  droit  que  il  ad  ou  averpu\0'oit  en  deed  to  the  difieifor  ail  the  right 

mefuies  le$  tenements  fans  cLaufe  de  which  he  bath  or  may  iiave  iu  the 

garrantie,  S^c.  et  puis  le  piernwrujif  fame  tenements  without  claufe- of 

4S*t',  lejits  poit  loi/alment  enter  fur  la  warrantie,  &c.  and  after  the  father 

pofpffioh  le  dijj'afory  pur  ceo  que  il  dieth,  Scc/the  fonne  may  lawfnDy 

iCavoit^[  droit  en  la  terre  "^enla  vie  enter  upon  the  poffeifion  of  the  dil-- 

fon  pier,  me$  ie  droit  difeendift  a  luy  ftlfor,  for  that  hee  had  no  right  in  the 

per  difcent  apres  h  releas  fait  per  le  land  in  his  father's  life,  but  the  right 

inortjon perpt  S^^  defcended  to  him  after  the  leleafe 

. .  made  by  the  death  of  his  fath^rj  ^p. 

'^6TEy  a  tnan  may  have  a  prefent  right,  though  it  capnot 
take  cffe6i  in  podelTion,  but  injuturo  (^).  .   :    : 

^f  Bbll.  Abr.  ^^  hee  that  hath  aright  to  a  reverfion  or  remainder^  and  foch  a 

4(^.  8  Rep*  right  he  that  hath  it  may  prefently  releafe.  But  here  in  the  'cafe 
£d>v.  Aithao)^  which  Littleton  puts,  where  the  fonue  releafe  iu  the  lil«  of  hi«  father, 
^^^')  this  releafe  is  void^  [a]  becaufe  he  hath  no  right  at  all  at  the-tims 

[a]  Bri^toiia        of  the  releafe  made,  but  a,ll  the  right  was  at  that  time  in  the  father  ; 
^^^'v^^  fir        ^"^  ^^^^  *^^  deceafe  of  the  father,  the  fona^  (hail  enter  into  the 
4f£  sisi         land againfl^his  owue  releafe. 
10  H.  6. 4/     f^  Aff,  7,      g7  R  3.    Executioa  130,      t  Rep.  lit.  b« 

16  E.  S.  The  baron  make  a  leafe  for  life  and  dieth,  the  releafei^flde  by 

Barr^  245.  the  wife  of  her  dower  to  him  in  reverdon  is  good^  albeit  ihte^hath 
tt«rt'Vro/ri.    no  caufe  ofadionagainfthiqat>pr(^en^i. 

(Se£l.  ^06.)  "  ^ans  clavfe  de  gurratUie**    For  if  there  bee  a  wartaatie  an- 

nexed to  the  relealip,  then  the  fonne  ihall  be  barred/  For:  albeit 
'  the  releafe  cannot  barre  th^  right  for  the  caufe  aforefaid,  yet  the 
warranty  may  rebutt,  and  barre  him  and  his  helres  of  a  future  right 

to  H.  6  39.       ^bich  was  not  in  him»  at  that  time :  and  the  reafon  (which  in  all 

caies  is  to  be  fought  out)  wlierefnre  a  warrantie  being  a  covenant 
reall  (hould  barre  a  fnture  right,  is  for  avoiding  of  «cirotli tie  of 
e£tion  (which  is  not  favoured  in  law)  ;  as  he  that  made  the  wart 
ranti^  /hould  recover  thp  laud  againfl  the  ter-tenant,  and  he  by 

forct 

^filL^^c.  in  L.  siml  M  ai)cl  ftah«  } quant  Hreliffajfis^  added  in  L.  and  Mi 

f  nnl  added  in  L.  and  M.  and  Koh.  and  Koli. 
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force  of  the  warrantie  to  have  as  much  in  value  againft  the  fame 
perfon :  yet  is  there  a  diverfity  betweene  a  warrantie  and  a  feoff- 
ment ;  [b]  for  if  there  be  grandfather,  fathei*,  and  fonne,  and  the   f*]  39  H.  6. 45. 
p-^^    1  -|  father  dilfeifeth  the  grandfather,  and  make  a  feoffment  in  ?J  ^'f *  ^^ 
L2U5.  O.J  £gg^  ^^  grandfather  4i«th,  the  father  againll  his  owne  feoff-  tnti^:cong.9U 
meht  fliall  hot  enter;'  but  if  he  die,  his  fonne  Ihall  enter.     And  fo  9  h.  7.  1.  b. 
note  a  diverfity  betweene  a  releafe,  a  feoffment,  and  a  warrantie  ;  a  2  E.  S.  38. 
releafe  in  that  cafe  is  void  : '  a  feoffment  is  good  againft  the  feoffor,  i^^^'  339.  a.) 
but  riot  againft  his  heire  ;  a  warrantie  is  good  both  againft  himfelfe  J^nf  t**  ^^ji* 
and  his  heires  (1).  8  E.V.^'garr.  6«. 

And  here  are  three  diverfities  worthy  of  obfervatiou,  viz.  Firft,  11 H.  4.33. 
betweene  a  power  or  an  authoritie,  and  a  right.  Secondly,  be-  43E.S.a7. 
iweene  powers  and  authorities  themfelves.  Thirdly,  betweene  a  ^^^.^'}}' 
right  and  a  poffibilitie.  i^E  a  67."* 

Lib.  1.  fol.  1  ISf,  113,  in  Albanie's  cafe*  '     (9  Rep..  75.>        (1  Bfi)^.  Rep.  197^ 

As  to  the  iirfl,  if  a  man  by  his  lail  will  devifeth  that  his  executors 
ihaU  fell  his  land,  and  dieth,  if  the  executors  releafe  all  their  right 
•and  title  in  the  land  to  the  heire,  this  b  void,  for  that  they  have 
neither  right  nor  title  to  the  land,  but  only  a  bare  authority,  which  15  H.7. 11. 
is  not  ^thin  Uttlefon^s  cafe  of  a  releafe  of  a  right.  And  fo  it  is  if 
cefiy  qiie  vfe  had  devifed  that  his  feoffees  ftlould  have  fold  the  land:. 
Albeit  they  had  made  a  feoffment  over,^yet  might  they  fell  the  ufe, 
'Ibr  their  authority  in  that  cafe  is  not  given  away  by  the  livery.  . 

As"  to  the  fecond,  there  is  a  diverfity  betweene  fuch  powers  or  (\  Rcp-  til.  t. 
anthorities  as  are  only  to  the  ufe  of  a  fcranger,  and  nothing  for  the  V'X^h^9St'\ 
benefit  of  him  that  made  the  releafe  (as  in  the  cafe  before^  and'  a        '    "       '  **^ 
power  or  authority  which  refpefteth  the  beneiit  of  the  releafor ;  as 
in  thefe  ufuall  powers  of  revocation,  when  the  feoffor,  &c.  hath  a 
.  power  t(>  alter,  change,  determine,  or  revoke  the  ufes  (being  in- 
tended for  his  benefit)  he  may  releafe ;  and  where  the  eftates  before 
urere  defeaiible,  he  may  by  his  releafe  make  them,  abfolute,  and 
•feciude  himfelfe  from  any  alteration  or  revocation,  as  it  hath  bfcene 
reiblyed;  which  diyerfity  you  may  read  in  [;/»]  Albanie^s  caljs  (2).       [m]  L%  1.  At 

As  to  the  third,  before  judgement  the  plaintife  in  an  aft  ion  of  bafiie's  cafo,  irtii 
debt  releafeth  to  the  baile  in  the  king's  bench  all  demands  j  and  {°.P"*    „    , 
after  judgement  is  given,  this  fhall  not  barre  the  plaintife  to  liave  ^^j/  ^'^  ^^ ' 
execution  againft  the  baile,  becaufe  at  the  time  of  the  releafe  he  had  xoH.  6.' 4^  *    ' 
but  a  meere  poffibility,  and  neither^W  in  re,  nor  jus  ad  rem,  but  the 
duty  is  to  commence  after  upon  a  contingent,  and  therefore  could 
jiot  bc.releafed  prefently.     So  if  the  conulee  of  a  ftatute,  &c.  releafe  25  AflT.  p.  7. 
to  the  conufor  all  his  right  in  the  land,  yet  afterwards  he  may  five  27  E.  S.  Exc 
execution  ;  for  he  hath  no  right  in  the  land  till  execution,  but  only  Sj***°"*  ^\v 
a  poiSbUitie  ;  and  fo  have  I  knowne  it  adjudged  (3).  ll^i  521.  imw 

Borough  et  Gray.         (2  Roil.  Abr,  404. 408.         Hob.  46.         S  Cro.  401.  449.> 

(t)  fSceNote''»t4.]  powers  will  be  confidercd  in  a  note  to  thft 

(«)  See  Note 2., to  page  113.      The  doc-    chapter  of  Difcontinuancc. 
trine  of  the  fofpenfioD  and  extin^tioA  of        (3)  [See  Note  21 5] 
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TTE  My  en  releafes  de  tout  le  droit 
que  home  ad  en  certein  terres,  6fc. 
il  covient  a  ctluy  a  que  le  releas  ejl 
fait  en  *  afcuucaSf  que  il  ad  le  frank" 
tenement  en  les  terres  f  en  Jait, .  on 
en  ley,  al  temps  de  releas  fait,  6^c,  % 
Car  en  chefcun  cas  lou  cediy  a  que  le 
releas  ejlfait^  ad  franktenefnent  en 
fait,  ou  franktenement  en  ley^  al 
temps  del  releas^  |  i^c.  §  donque  le 
releas  e/l  bone. 


A  LSQ,  in  releafes  of  all  the  right 
'^^  which  a  man  hath  in  certaine 
lands>&c.  it  behoveth  him  to  whom 
the  releafe  is  made  in  any  cafe,  that 
hee  hath  the  freehold  in  the  lands  ia 
deed,  or  in  laiv,  at  the  time  of  the 
releafe  made,  &c.  For  in  every  cafe 
where  he  to  whom  the  releafe  is 
made,  hath  the  freehold  in  deed,  or  ia 
law,  at  the  time  of  the  releafe^  &.c- 
there  tlie  releaie  is  good  (4). 


49  £.3.  28.         **  jr\E  tout  It  droit!*     This  muft  be  intended  of  a  bare  right, 

and  not  of  a  releafe  of  right,  whereby  any  eflate  pailetb,i 

as  to  a  ielTet  for  yeares,  ^-c.  as  flicill  be  fiud' hereafter.   Alfo  it  muft 

<DoA.tndStud.  be  int^ded  of  aa*eleafe  of  a  right  of  freehold  at  the  leafl,  and  not 

^^ -n*  K     *^  *  ^"i^ht  for.  any>tenae  for  yearea  or  chattle  reall ;  as  if  leflee  for 

10  lUp.  48.  b.     y^^x^^:  bee  oufted,   and  hee  in  the  reverfion  -diffeifed,  and   the 

difTe^for  m^tketfa  a  leafe  for  yeares,  the  fu-ft  le^ee  may  releafe  unto 
him.  All  which  is  implyed  in  the-  firil  <^e.  Alfo  in  fome  cafe  a 
r^ecife  of  a  right  made  to  one  that  hath  neither  freehold  in  deed^ 
nor  freehold  in  law, .  is  good  and  available  in  law,  [c]  as  the  de- 
fnandont  may  releafe  to  the  vouchee,  and  yet  the  vouchee  bath 
nothing  in  the  land  :  but  the  reafon  of  that  is,  ibr  that  when  the 
vouchee  entreth  into  the  warrantie,  he  becommeth  tenant  to  the 
demandant,  and  may  render  the  land  to  him,  in  refpc6l  of  the 
privitie ;  but  an  eflranger  cannot  releafe  to  the  vouchee,  becaufe, 
in  rei  veritate^  he  is  not  tenant  of  the  land. 

[d]  And  fo  it  is  if  the  tenant  alien  hanging  the  prctdpe^  fofifi  1 
the  releafe  of  the  demandant  to  the  tenant  to  the  prctcipe  L^'^v.  a.  J 
is  good,  and  yet  he  hath  nothing  in  the  land. 

In  time  of  vacation  an  annuity,  that  the  perfon  ought  to  pay^ 
may  be  releafed  to  the  patron  in  refpeck  of  the  privity ;  but  a 
releafe  to  the  ordinary  only  feemeth  not  good^  becaufe  the  annuitie 
is  temporall.  ^ 

If  a  difieifor  make  a  leafe  for  life,  the  difleifee  may  releafe. k> 
bim, ;  for  to  fuch  a  releafe  of  a  bare  right  there  needs  no  pri« 
vity,  as  fhall  be  faid  hereafter.  But  if  the  diffeifor  make  a  leafe 
for  yeares,  the  diifeifee  cannot  releafe  to  him,  becaufe  he  hath  no 
eftate  of  freehold.  Atid  yet  in  fome  cafe  a  right  of  freehold  fhall 
drowne  in  a  chattell ;  as  if  a  feme  bath  a  right  of  dower  (he  may 
releafe  to  the  gardein  iii  chivalry,  and  her  right  of  freehold  ihalt 
drowne  in  the  chattle,  becaufe  the  writ  0^  dower  doth  lie  againJl 
him,. and  the  heire  ihall  take  advantage  of  it.    And  it  is  to  be 

obferved, 


Poli  276.  a.) 


[c]  7  E.  4.  IS. 

50  H.  6.  29. 
6H.7.41. 
IH  £.  3.  13. 
8  H.  4. 5. 

5  £.  5.  36. 
5E.3.,46L 
Vide  Sea.  4fO, 
491. 

(Pulh  284.  b. 
1  Rep.  87.  b. 
5  Rep.  99.  b. 
Id]  10  £.4.  14. 
S3  AC  p.  41. 
8  £.  3.  21. 
46  E.  3.  6.  b. 
8  H.  6.  93. 

51  H.7.  41. 
CPoft.  e84.  8. 
8  Rep.  148. 
5  Rep.  94.  b, 
iCro.  151.) 


*  mfitm-^tiei,  in  L.  and  M.  and  Roh,^ 
•f-  &c,  added  in  L.  and  M.  and  Roh. 
X  ^c,  not  in  L.  audM.  nor  Roh. 


I  fait  added  in  L.  and  M.  and  Rob. 
\  doMUi  not  in  L.  and  l/L  nor  Roh* 


(4)  Aiitt  ift  Note  to  tfait  Chapter. 
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obferved,  that  by  the  antient  maxime  of  the  common  law,  a  right  of  COyer  30.^  b. 

entne,  or^  a  chofe  in  adtipn,   cannot  be  granted  or  transferred  to  a  *  ^^°-  ^^^'^ 

ftran^er,  tmd  thereby  is  avdyded  great  oppreffion,   injurie,  and  in-  yn^^^^  cap.  j. 

juiljce.     Nul  charter^  nul  vende,  ne  nul  done  vault  perpetualment  ^  $  ir. 

k  dopor  neji/tijie  el  tempi  de  contracts  de  2.  droit s^  s.  del  droit  dt  (2  iloJL  Abr. 

pojj'eijlon^  et  del  droit  del  propertie.     And  therefore  well  fdith  Lit-  tf'*|'l^'  '*^* 

iletofu  that  he  to  whom  areleafeof.aright  is  made  mud  have  a  ^^'^^    *' 

freehold.  ^  Poft.«80.) 

For  the  better  undsrftanding  of  transferring  of  naked  rights  to 
lands  or  tenements,  either  by  rcleafe,  ieofiment,  or  otherwik,  it  is 
to  be  knowne,  that  there  is  jus  proprietatis^  a  right  of  ownerihip,jiai«  Mirror  ubi  fu- 
jwjljlionisy  d  right  of  feifm  or  poffeffion,  mdjus  proprieiatis  Sf  pqffef'  P™-    Br«6ton, 
>«w   a  right  both  of  property  and  pefleffion  :  and  this  is  antiently  ^.j^f.^^^f  i^. 
called^««  dupUcatumy  or  droit  droit.    For  example,  if  a  man  be  dii-  1  jj.  Bniaom 
feifed  of  an  acre  of  land,  the  diOeifce  faath  jm propi^tat'ts^  the  dif-  lib.  5.  foJ.  d7£. 
feifor  h^h  jus  poj'ejjionis  ;  and  if  the  difleifee  releafe  to  the  diifeifor, 
hee  hdXhjus  proprietatU  et  pojjejjionia  (1).   And  regulai'Iy  it  holdeth 
true,  that  when  a  naked  right  to  land  is  releafcd  t'o  one  that  hath 
jui  pojejionisf  and  another  by  a  meane  title  recover  the  land  from 
him,  the  right  of  poli'efiion  (hall  drai^  the  naked  right  with  it,  and  (•^Pf^- 
ihall  not  leave  a  right  in  him  to  whom  the  releafe  is  made.     For  p^^^|^\ 
example,  if  the  heire  of  the  difleifor  being  in  by  difcent  A.  doth  286.  a.) 
diffeife  him>  the  diifeifee  rele^ife  to  A,  now  hath  A,  the  meere  right 
to  the  land.    But  if  the  heire  of  the  diOeilbr  enter  into  the  land, 
and  regaine  the  poflefiion,  that  Ihall  draw  with  it  the  meere  right 
to  the  land,  and  fhall  not  regaiue  the  pofTeffion  only,  and  leave  the 
meere  right  in  A.  bat  by  the  recontinuance  of  the  potlelliony  the 
meere  right  is  therewith  veiled  in  the  heire  of  the  diOeifor. 

But  if  the  donee  in  taile  difcontinue  in  fee,  now  is  the  reverfion 
of  the  donor  turhed  to  a  naked  right.     If  the  donor  releafe  to  the 
difcontinuee  and  die,  and  the  ifiue  in  taile  doth  recover  the  land 
againft  the  difcontinuee,  he  (hall  leave  the  reverfion  in  the  difcon- 
tinuee ;  for  the  ilTue  in  taile  can  recover  but  the  eftate  taile  onely,  * 
and  by  confeqnence  muft  leave  the  reverfion  in  the  difcontinuee,  for 
the  donor  cannot  have  it  againft  his  releafe :  but  if  the  dilleifee 
enter  upon  the  heire  of  the  diffeifor,  and  infeoilee  A.  in  fee,  and  the 
heire  of  the  di/Teifor  recover  the  whole  eilate,  that  ihall  draw  with 
it  the  meere  right,  and  leave  nothing  in  the  feoffee.    Nota  the  di- 
verfity.     Another  diverfity  is  obfBrvable  when  the  naked  right  is 
precedent  before  the  acquifition  of  the  defealible  eftate,  for  there  (Poft-Si9.  m.) 
the  recontinuance  of  the  defeafible  eftate  (hall  not  draw  with  it  the. 
preceding  right  [e].    As  if  the  diffeifee  difteife  the  heire  of  the  dif-  rO^Alt  1. 
feifor,  albeit  the  heire  recover  the  land  againft  the  difleifee,  yet  (liall  i^  '^^*  i^- 
he  leave  the  preceding  right  in  the  difleifee.     So  if  a  woman  that  ^J"'^'  ^' 
hath  right  of  dower  difleife  the  heire,  and  he  recover  the  land  £(topp.  155. 
againft  hety  yet  ftiall  he  leave  the  right  of  dower  in  her.                    so  Afl*.  5.- 

11  £.3.        £ntrie56.        13Air.41.         $^7  E.S.  84.  488.        (6  Rep.  70. a.) 

Another  diverilty  is  to  be  noted,  when  the  meere  right  is  fub* 
fequenty.  and  transferred  by  a£t  in  law ;  there,  albeit  the  poflefnon 
be  recontinued,  yet  that  ftiall  not  draw  the  naked  right  with  it,  but 
fliall  leavt  it  in  lum:  as  if  the  heire  of  the  diffeifor  be  difleifed,  and 
Ibe  difieifor  infeoffe  the  heire  apparent  of  the  difleifee  being  of  full 

(0  [Sec  Note  »i6.] 


Lib.  5.     Cap.  8.  Of  Relea^.  SeB;.  448. 

9^H.&.  tit.  age,  and  then  the  diHeifee  dteth,  and  the  naked  right  defcend 
Reftnre  al  aftion  tohim,  and  the  heire  of  the  difleilbr  recover  the  land  againil 
vi'i  s^a  47i  ^^^j  yet  doth  he  leave  the  naked  right  in  the  heire  of  the  difleilee. 
475.  i78.  487. '  "So  if  the  difcontinuee  of  tenant  in  taile  infeoffe  the  iiTue  in  taile 

of  full  age,  and  tenant  in  taile  die,   and  then  the  difcontinuee 
*  recover  the   land  againft  him,    yet  he  leaveth  the  naked   right 

fr]38Fj5. 16.   ni  the  itfue  [c].     But  if  the  heire  of  the   diffeifor  be  diifeifed^ 
9  U.  7.  )ii.         and  tlie  dificilee  releafe  to  the   diffeifor  upon  condition,  if   the 
(Poii.  jfro.  a.  •    condition  be  broken,  it  (hall  reveft  the  naked  right.     And  fo  if  the 
4  Rep.  y.  b.)      liiHerifce  hath  entred  upon  the  heire  of  the  diffeifor,  and  made  a 
.  feoffment  in  fee,   upon  condition,  if  he  entred  for  the  condition 
broken,  and  the  heir  of  the  ditleifor  entred  upon  him,  the  naked 
right  Ihould  be  left  in  the  diffeifee.     But  if  the  heire  of  the  difleifor 
bad  entred  before  the  condition  broken,  then  the  right  of  the  dif- 
feifee had  beene  gone  for  ever.     But  now  let  us  heare  what  IdttUton 
fiuth. 


Sea.  448.  [266.  b.] 


F 


r;'RJNKTENEMENT  en  ley  TTREEHOLD  in  law  is,  as  if  a 

efij^coM  un  home  diffeijiji  un.  man  diifeifeth  another,  and  dieth 

aiitcr,ct*  mortal feijlef  per  qu^/e$  te-  feifed,  whereby  the  tenements  de- 

7iemimts  diJcendohtaJhnJitSf  coment  fcend  to  his  fonne,  albeit  that  his 

que  fon fits  ne  entra  pas  en  les  tene-  fonne  doth  not  enter  into  the  tene- 

ments,  uncore  il  ad  imfranktenement  ments,  yet  he  hath  a  freehold  in  law, 

en  kuy  ^uel  perforce  de  dijceni  eft  which  by  force  of  the  difcent  is  caft 

jeSiJur  U\fy  e/  pur  ceo  un  re/eqsjait  upon  him,  and  therefore  a  releafe 

a  luj/y  iffint  eftcantjeijie^defranktene^  made  to  him,  fo  being  ieiied  of  a 

menten/eyfejlajjeisbometsilprent  freehold  in  law,  i^  cood  enough; 

Jeme  ijj}ttt  ejicantjeijieen  ley^  coment  and  if  he  taketh  wife  being  fo  feifed 

que  itne  unc^ue  enter  pm  enfait^  et  in  law,  although  he  never  enter  in 

jnQruJiyfonJe/tteferra  endow  ]^.  deed,  and  dieth,  his  wife  (hal   be 

endowed. 

CDofV. «Stud.    'Tl'E^'E  Littleton  defcribeth  what  a  freehold  in  law  18,  for  he 
^^'  "•)  had  fpoke  before  in  many  places  of  freeholds  in  deed.    This 

[h]  Bra^  li.  4.   Brafton  callfeth  [a]  civilem  et  maturalem  pojejftonan  feu  fiifinam, 
},'^06.  236.        «xhe  naturail  feifm  is  the  freehold  indeed,  and  the  civill  the  free- 

h.  ivu,  i.b.  s.    ^^^^  ^"  la^v  CO' 

c;v- 1^-     Vid.  Sc£t.  680. 

43  K.  3.  20.  If  a  roan  levie  a  fine  to  a  man/wr  contifance  de  droit  come  ceo  qtic 

17  F  ^  it  ^^^^  ^^  ^^^  done^  or  a  fine/ar  conmfance  de  droit  tantiim  ;  thefe  he 

2  K  3^33.  feoffments  of  record,  and  the  conufee  hath  a  freehold  in  law  in  him 

(6  aep.  123.  b.)  before  bee  entreth.     .  -^ 

^Mo.  341.) 

11 H.  4.  61.  Upon  an  exch^ge,  the  partieA  haye  neither  freehold  !*♦  deed,  nor 

,  .u\  H.  r.  12.  in  la\v,  before  they  enter ;  fo  upon  a  partition  thje  freehold  h  not 

^  removed  untill  an  entry.                                                            ,\ 

t(r!l  32  E.  S.  [^]  If  tenant  for'  life  -by  the  agreement  of  him  in  tbi^  rgvtrfion 

^!"Air  o^*  furrender  untp  him ;  he  in  thfi  reverlion  hath  a  freeliold  lii  law  in 

41  Ail*  *•  •  1  «    _ 

13  H.  4.  *i"« 

fuirendcr«  10.  , 

f  tnt  added  L.  and  ML  ana  Itoh.       f  ^r.  added  L«  and  M.  and  Roh* 

-  J     V       (0  [Sec  Notf  »i7'3     > 


Lib.  "3^ 


Of  Beleafes. 


Sea.  449,  450, 


Lim  before  ht  enter  [h].  Upon  a  livery  witbki  tiie  vierr  no  freehold  [A]  38  £.  3.i»J 
i:s  veiled  before  an  entrie. 

If  a  man  doth  bargaine  and  fell  land  by  deed  indented  and  izi'- 
rolkd,  the  freehold  in  law  doth  paH'e  prefently.  And  fo  when  ules 
aie  raifed  by  covenant  upon  good  confideration. 

If  a  tenant  in  a  pracipe  being  feifed  of  lands  in  fee,  confeffe  i7£.  S^Tf* 
himfelfe  to  be  a  villeine  to  an  eftranger,  and  to  hold  the  laud  in  U£.4.4i* 
villenage  of  him,  the  eilranger  by  this  acknowledgement  is  a^ually 
feifed  of  the  fieehold  and  inheritance  without  any  entry.     But  let* 
US  retume  to  Littlttont 


Se6l.  449. 


iVU,  35«.> 


TTEMy  en  afmns  cafes  de  releafes 

de  tout  ie  droits  coment  que  €eluif 

a  que  le  releafe  eft  fait  nad  riens  en 

Ie  franktenement  en  fait  tie  en  iei/, 

vncore  le  releafe  eft  ajjets  bone,     Si- 


A  I- SO,  in  fome  cafes  of  releafes 
'^^  of  all  the  right,  albeit  (»)  thai 
he  to  whom  the  releafe  is  made  hath 
nothing  in  the  freehold  in  deed  nor 
in  law,  yet  the  releafe  is  good  enough . 


come  le  diffeijbr  leljii  la  terre  que  il    As  if  the  diifeifor  lettpth  the  land 


ad  per  dijjeijin  a  un  outer  pur  terme 

deja  visyfavant  le  reverfion  a  luy,  (i 

le  d-ij)eifie  oufon  heire  relejfa  al  dif- 

f.    /-         ^l^ifo^  tout  le  droit,  S^c.  eel  re- 

L-    /•  «* J  igqjg  gjt  bone,  pur  ceo  que  ce- 

luy  a  que  le  releafe  e^  fait,  avoit  en 
lay  un  reverfion  al  temps  del  releafe 
fait. 


H 


which  hee  hath  by  diilbifin  to  an-r 
other  for  terme  of  nts  life,  laving  the*, 
reverfion  to  him,  if  the  diifeiiee  or 
his  heire  releafe  to  the  diifeiibr  all 
the  ri^ht,  &c.  this  releofe  is  good^ 
becaule  hee  to  whom  the  releafe  is 
made,  had  in  law  a  reverfion  at  tboi^ 
time  of  the  releafe  made  (i). 


ERE   Litthton  addeth  a  limitation    to  the  next  precedent  7E.4. 33. 

Section,  n'z.  that  a  releafe  of  all  the  right  maybe  good  to  HH,4.  se.  b,. 
him  in  reverfion,  albeit  he  hath  nothing  in  the  freehold,  becaufe  he  \i^-£i,\^[ 
bath  an  eftate  in  him.  cafe  u)t/ 

*  Tout  le  droit,  SfC,**  .  Or  title,  intereft,  demand,  or  the  hkc ; 
and  fo  it  is  if  he  in  She' reverfion  hath  an  eftate  for  life  or  in  taile  in 
reverfion,  as  in  the  like  cafe  it  appeareth  in  the  next  Sedtion. 


Sea.  "450, 


JPNmefme  Ie  maner  eft,  lou  leas  eft 
^^  fait  a  un  home  pur  terme  devte, 
le  remainder  a  un  auterpur  terme  de 
*  0Uter  vie,  le  remainder  a  le  fierce  en 

U 


T  N  the  fame  manner  it  is,  where  a 

leafe  is  made  to  a  man  for  terme 

of  life,  the  remainder  to  another^or 

terme  of  another  man  s  life,  the 

remainder 


•    K^ 


*  mOfr  not  in  L.  and  M.  sor  Rob.  nor  in  Cambr.  MSS. 


Lib.  3.     Cap.  8. 

h  taile,  le  remainder  a  le  quart  enfee^ 
a  vn  ejiran^er  que  droit  ad  a  la  terre 
rdeffa  toutjon  flroit  a  a/run  de  eux  en 
le  remairfaer,  tiel  rehafe  ell  honey  pur 
tcu  que  chefcun  de  eux  adun  remain* 
der  enjaiivejiue  en  lui/. 


Of  Releafes. 


Sea.  451,  45f. 


7E.  4.  13. 
41  K.  S.  7. 

17  K.  3.  54. 

18  E.  t. 

Tit.  RnUie74, 
.T  E.  5, 
Tit.  Entrie  7. 
r,  N.  B,  207.  E, 


remainder  ta  the  third  in  taile,  tlie 
remainder  to  the  fourth  in  fee,  if  a 
ftranger  which  hath  right  to  the  land 
releal'eth  all  his  right  to  any  of  them 
in  the  remainder,  fuch  releafe  is 
good,  l)ecaufe  everie  of  them  hath  a 
remainder  in  deed  vetted  in  him. 


TJ  E  R  E  is  another  limitation,  that  a  releafe  is  good  to  him  in 
the  remainder,  albeit  bee  bath  nofbing  in  the  freehold  in  pof- 
feflion,  becaufe  be  bath  an  eftate  in  bim,  as  batb  beene  faid.  In  both 
tbefe  limitations  it  is  to  be  obferved,  that  the  flate  which  maketh 
a  man  tenant  to  the  frxcipe  is  faid  to  be  the  freehold|  as  here  the 
(late  of  tenant  for  life,  and  not  the  reverfion  in  fee« 


Se6l.  45  U 


Ti/f-E,  S  fi  le  tenant  a  terme  de  vie 
-^^  Jbit  dijUeiJie^  et  puis  celuy  que  ad 
droit  (efieant  le  pojjeffim  en  le  diffei-- 
for)  reieffa  a  unae  eux  a  que  le  re^ 
mainderfmtfait  tout  ffon  droit,  eel 
^releafe  efi  voidy  pur  ceo  que  il  navoit 
"Ij^un  remainder  en  fait  al  temps  de 
releafe  fatty  forfque  tantfolejnent  un 
droit  del  remainder • 


"D  UT  if  the  tenant  for  tenne  ©f 
■*^  life  be  diffeifed,  and  afterwards 
he  that  hath  right  (the  pofleflioa 
being  in  the  diSeifor)  releafeth  to' 
one  of  them  to  whom  the  remainder- 
was  made  all  his  riffht,  this  releafe  i^^ 
void,  becaufe  bee  had  notaremain^^ 
der  in  deed  at  the  time  of  the  re-^t 
leafe  made,  but  onljra  right  bf.,a{i 
remainder. 


<<  JpORSQUE  tant/okment  un  droit  del  remainder."    For  a  t^ 

leafe  of  a  right  to  one  that  hath  but  a  bare  right  regularlvf  ift.t 

Vide  Se^  454.   void  ;  for,  as  Littleton  hath  before  faid,  bee  to  whom  a  mleaie  i$^ 

made  of  a  bare  right  in  lands  and  tenements,  muft  have  either  >ai 
freehold  in  deed  or  in  law  in  poflefiion,  or  a  ftate  in  remainder  00? 
reverfion  in  fee  or  fee  taile,  or  for  li&i  ,!*••' 


Se6t.  452. 


(267.  ki 


Tp  T  nota,  que  chefcun  releafe  fait  a 
•^  celwjf  que  ad  un  reverfion  on  un 
remainder  en  fait,  fervera  et  aidera 
celuy  que  ad  lefranktenement,  auxy- 
lien  come  a  celuy  a  que  releafe  fait 
fait,  fi  le  tenant  avoit  le  releafe  en 
fon^poigne^  de  pleader. 

•ffia — i^,  L.  and  M  snd  Roh. 
}  «»ASf  added  X««  andM.  and  Rohg 


A  ND  note,  that  every  releafe 
'^*'  made  to  him  which  hath  a  re- 
verfion or  a  remainder  in  deed;  (hall 
ferve  tfnd  aid  him  who  hath  the 
freehold,  as  well  as  him  to  whom  the 
releafe  was  made^  if  the  tenant  hath 
the  releafe  in  bis  hand  to  plead. 

4  deflfMdfr  BOt  in  L,  and  Mc  Boc  Biotu 


lib.  3. 


Of  Releafes. 


Seft.  45 3f 


Sea.  453. 


JP  T  en  mefme  le  manner  +  eft  lou 
•^^  un  releafe  ^  eft  fait  al  tenant  pur 
ierme  de  vie^  ou  al  tenant  en  le  iaite, 
y  ceo  urera  a  eux  en  lereverfion,  ou  a 
€ux  en  le  remainder^  auxybien  come  al 
tenant  de  franktenement,  et  averont 
auTy  grand  advantage  de  eel,  s't/s  ceo 
poyent  monftre  §. 


B 


T  N  the  fame  manner  it  is  where  a 
releafe  is  made  to  the  tenant  for 
life,  or  to  the  tenant  in  taile,  this  (hall 
enure  to  them  in  the  reverfipn,  or 
to  them  in  the  rejnainder,  as  well  as 
to  the  tenant  of  the  freehold,  and 
they  fliall  have  as  great  advantage 
of  this,  if  .Uiey  can  mew  it. 


Y  this  it  appeareth,  that  as  a  releafe  made  of  a  right  to  him  in 
reverfion  or  remainder,  (hall  aid  and  henedt  him  that  hath  the 
particular  eftate  focyeares,  life»  or  eflate  taile,  fo  a  releafe  of  a  right 
made  tQ  a  pai'ticular  tenant  for  life,  or  in  taile,  (hall  aid  and  beneiit 
him  or  them  in  the  remainder. 

If  two  tenants  in  common  of  land  graunt  a  rent  charge  of  40s. 
out  of  the  fame  to  one  in  fee,  and  the  grantee  releafe  to  one  of  (2  Roll.  Abr. 
tfaem,  this  (hall  extingui(|)  but  twentie  (hillings,  for  that  the  graunt  4i4.Poa«75.a. 
in  judgement  of  law  was  feverall  (1).    So  it  is  if  two  men  be  feifed  ^^'  b.  «e5.  b. 
of  feverall  acres,  and  grant  a  rent  ut/upra.    But  there  is  a  diver-  J  197  n*^*'  ^^^' 
fitie  betweene  feverall  eftates  in  feverall  lands,  and  feverall  edates         ' 
in  one  land ;  for  if  one  be  tenant  for  life  of  lands,  the  reverfion  in 
fee  over  ^to  another,  if  they  two  joyne  in  a  grant  of  a  rent  Out  of 
the  lauds,  if  the  grantee  releafeth  either  to  him  in  the  reverfion,  (1  Rep.Mayoe'« 
or  to  tenant  for  life,  the  whole  rent  is  extinguifhed,  for  it  is  cai'e.) 
but  one  rent,  and  ilTuetb  out  of  both  edates,  and  fo  note  the  dive'r- 


.    "  St  le  tenant  ad  lefait  en/on  poigne  aj)Icader*'    And  fo  it  is  in  35  H.  6.  a» 

bolh  cafes :  for  albeit  he  in  the  reverfion  or  remainder  is  a  (Iranger 

to  the  deed,  when  the  releafe  is  made  to  the  tenant,  and  the  tenant 

in  life  or  in  taile  is  a  (Iranger  to  the  deed,  when  the  releafe  is 

made  to  him  in  revtrlkm  or  remainder,  yet  feeing  they  are  privies 

in  eftate,  none  of  them  in  pleading  (hall  take  benefit  thereof,  without 

ftewing  the  lame  in  court,  which  is  worthy  to  be  obferved. 

^  S^Us  ceo  poient  nun^re/^    The  one  cannot  plead  the  releafe  (Aat.  iSt.  «. 
made,  to  the  other  without  (hewing  of  it,  for  that  they  are  privie  in  Hob.  66. «  UoDL 
e^ate,  aa  bath  beene  faid.    The  refidue  of  thefe  two  Sedions  needs  ^^'  ^^^') 
i|0  explication. 


^efH$H  not  in  L,  and  M.  nor  Roh. 
X  tft  aot  in  L.  aad  M.  nor  Roh. 

(i)  [See  Note  aao.3 

»       « 

11 


g  cio  not  in  L.  and  M.  nor  Roh. 
\  &£.  added  in  X».  and  M.  and  Rok. 

(«)  [See  Note  aai.] 


Sea. 


Lib.  3*     Cap.  8. 


Of  Releafeji. 


Seft.  454/ 


de6i:.  454. 


[26*.  a.3 


TTE  M,  fifoit  feipiiot  tt  tenant, 
■^  €t  It  ttnanifoit  diffeifee,  et  /ejeig-^ 
nior  relejfa  al  diffeifee^out  le  droit  que 
it  avoit  en  Itjcigniorie  oU  en  le  terre, 
eel  releaje  eft  bone,  et  lefei^niorie  ejl 
extinSl:  et  ceo  ejlpur  cauje  del  pri- 
Titie  que  eft  perenter  le  Jeignior  et  le 
^iffeijee.  Car  fi  les  avers  le  dijjeifee 
foientpris,  et  de  euxle  diffeijeefaijt  un 
replevin  envers  lefeignior,  il  compel- 
ieralefeigniord'avowrerfurlui/i  car 
silavowerfur  ledijfeifor,  donqiUsfur 
le  matter  monftre  Vdvowrie  abatera, 
car  kdiffeifee  eft  tenant  a  luy  en  droit 
gt  en  Id  ley. 


(9  Hep.  35.  b.) 


fid.  Sea  451. 


LiJ}.  10.  ful.  48. 
lAQipft'i  cafe. 

(Poft.  2f  5. 
*i  RoU.  Abr. 
4/01) 


f  110.  455. 


A  LS  O,  if  there  bee  lord  and  te- 
-■^^  nant,  and  the  tenant  be  diffeifed, 
and  the  lord  releafeth  to  the  diflelfee 
all  the  right  which  he  hath  in  the 
feigniorie  or  in  the  land,  this  releafe 
U  good,  and  the  ieigniorie  U  extind : 
and  this  is  by  reafon  of  the  privitie 
which  is  betweene  the  lord  and  the 
diffeiiije.  For  if  the  beads  of  the 
diffeifee  be  taken,  and  of  them  the 
difleifee  fueth  a  replevin  aeainft  the 
lofd,  hee  Ihall  compell  th«  lord  to 
avow  upon  him;  for  if  hee  avow 
upon  the  difleifor,  then  upon  the 
matter  ihewa  the  avowrie  ihall 
abate,  for  the  dilTeifee  is  tenant  to 
faim  in  right  and  in  law  (!)• 


TJEREUPON  may  hte  colle^^ed  and  obferved  two  divert 
fities:  fir(l«  betweene  a  feigniorie  or  rent  fervice,  and  a  rent 
charge  :  for  a  feigniorie  or  rent  fervice  may  bee  releafed  and  ex- 
tinguifhed  to  him  that  hath  but  a  bare  right  in  the  land.  And  th« 
reafon  hereof  is,  in  refpeft  of  the  privitie  betweene  the  lord  and  the 
tenant  in  right ;  tor  he  is  not  only  as  tenont  to  the  avowrie,  but  if 
hee  die,  his  heire  within  age,  bee  (hall  bee  in  ward  ;  and  if  of  full 
Mge«  bee  fhall  pay  releefe  ;  and  if  he  die  without  heire,  thet  land 
(hall  efcheat.  But  there  is  no  fuch  privitie  in  cstfe  of  a  rent  charge, ' 
for  there  the  charge  only  lieth  upon  the  land. 

The  fccond  diverfitie  is  betweene  a  feignorie  and  a  bare  right 
to  land ;  for  a  releafe  of  a  bare  right  to  land  to  one  that  hath  but  a ' 
bare  right  is  void,  as  hath  beene  faid.     But  here  in  the^cafe  of  our 
author,  a  releafe  of  a  feigniorie  to  him  that  hath  but  a  right,  ]^  good  • 
to  extinguiHi  the  feigniorie. 

JTota^  a  feigniorie,  rent,  or  right,  either  in  prcefenti^  or  infitturo, 
may  be  releafed  five  manner  of  wayes,  and  the  iiiil  three  without 
any  privitie.  Firil,  to  the  tenant  of  the  freehold  in  deed  or  in  laSv. 
Secondly,  to  him  in  remainder.  Thirdly,  to  him  in  the  reveriion* 
The  other  two  in  refpedl  of  privitie  :  as,  firfl,  here  the  lord  releafeth 
his  feigniorie  to  the  tenant  being  diflbifed,  having  but  a  right,  and 
no  ellate  at  all :  fecondly,  in  refpedof  the  privitie,  ..without  aiiy 
eflate  or  right ;  as  b}|  the  demandant  to  the  vouchee,  or  donor  to 
the  donee,  after  the  done(i  bath  difcx>atiQued  in  fee,  as  appeareth 
hereafter  in  this  chapter. 

"  Per  caufe  de  privitie,  ffC,*'      See  for  this  word  {pritUie\ 


•  t  i 


(r)  VLttt  the  relflde  operates  by  way  of  txtiD|;uilhmeat.    See  poft.  279.  \h 


JLiJj.  ^.  OfvReleafes.  )  Seft.  *5,*, 

•*  II  compeUera  le  feignior  d^avoxcrcr  fvrluyy  Spc*'    This  is  re-  20  H.  6. 9.  b. 
galarly  true  ;  but  if  the  lord  hath  accepted  fervices  of  the  diffeifor,  ^  ^-  ^-^  ^^• 
then  the   difleifee  cannot  enforce,  the  lord  to  avow  upon  him,  gjE  4^5^' 

though  his  beads  be  taken,  &c.  (25*  '         * 

If  a  man  hath  title  to  have  a  writ  of  efcheat,  if  he  accept  homage  s\  E.  i.Difcent 
or  fealtie  of  the  tenant,  he  i8i>arred  of  his  writ' of  efche^ ;  but  if  17.  S6JIS.7S. 
lie  accept  rent  of  the  tenant,  that  is  no  bar  to  him,  for  it  may  be  te-  ■*  ^I-  tf-  21. 
ceived  by  the  bapds  of  a  baylife.     [d]  Biit  fome  doe  hold,  that  if,  [•  ^^  ^-  ^^^•^.^• 
there  be  lord  and  tenant,  and  the  tenant  be  dilTeifed,  and  the  dif^  Lcheat  Br.  is. 
feifee  die  without  heire,  the  lord  accepts  rent  by  the  hands  of  the 
difieifor,  this  is  no  barre  to  him.     Contrarie  it  is,  if  he  avow  for  the  ^9  ^      ^a 
rent  in  court  of  record,  or  if  he  take  a  corporall  fervice,  as  homage  1  Uoll.  Abr. 
or  fealtie,  for  the  difieifor  is  in  by  wrong :  but  if  the  lord  accept  816.  Ik) 
the  rem  by  the  hands  of  the  heire  of  the  dilTeifor,  or  of  bis  feoBee, 
becaufe  they  be  in  by  title,  this  fhall  barre  him  of  his  efcheat, 
r^^«    hi  ^^^^**  ^'  ^^  ^  underftood  of  a  difcent  or  feoflfment,  after 
I^^Qo.  D  J  ^^g  ^i^j^  ^£  efcheat  accrued :  [e]  for  if  the  difleifor  make  a  [e]  7  H.  4. 17, 
feoflknent  in  fee,  or  die  feifed,  and  after  the  diifeifee  die  without  heire,  3  R.  2.  cntr. . 
then  there  is  no  efcheat  at  all,  bec^ufe  the  lord  bath  a  tenant  in  by  <^o"S*  ^^- 
title.     And  when  Littleton  wrote,  the  difleifee  in  the  cafe  here  put,  |  ^*^"  ^' 
fhould  have  compelled  the  lord  to  have  avowed  upon  him,  as  Little-  yi^'^  ^^  55^ 
ton  faoldeth.     But  now  this  is  altered  by  a  latter  llatute  of  [/"]  [/]  ai  u.  8. 
21  H.  8.    For  whereas  by  fines,  recoveries,  grants,  and  fecret  feoff-  cap.  19. 
ments,  &c.  made  by  tenants  to  perfons  unknowne,  the  lords  were  (l*ob.  242.)    , 
put  from  knowledge  of  their  tenants,  upon  whom  by  order  of  law       * 
theyHiould  make  their  avowrie,  &c.  it  is  by  that  ftatute  enabled, 
that  if  the  lord  (hall  didreine  upon  tde  lands  and  tenements  holden, 
&c.  that  he  may  avow,  &c.  upon  the  fame  lands,  &c.  as  in  lands,  &c. 
within  his  fee  or  feigniorie,  &c.  without  naming  of  any  perfon  cer- 
taine,  and  without  making  avowrie  upon  a  perfon  certaine.     Upon  Lib.  9.  fpl.  136. 
which  ftatute  thefe  .foure  points  are  to  be  obl'en*ed.    Firft,  that  the  Afoou^k**  c«(e.* 
lord  hath  ftill  election  either  to  avow  according  to  the  common  law, 
by  force  of  the  ftatute,  by  reafon  of  this  word  (twoj^).     Secondly,  J7H.8.  fol.4 
albeit  the  purview  of  the  adl  be  generall,  yet  all  neceflary  incidents  52  h.  a,  cap. '2, 
are  to  be  fupplyed,  and  the  fcope  and  end  of  the  ad  to  be  taken  :  lab.  9.  fol.  36. 
and  therefore,  though  he  need  not  to  make  his  avowrie  upon  any  Bttckuar*  cate. 
perfon  certaine,  yet  ne  muft  alleage  feifin  hy  the  hands  of  fome  tenant 
in  certaine,  within,  fortie  yeares.-    Thirdly,  that  if  the  avowrie  bo  S4  H.  8.  Avow* 
made  according  to  the  ftatute,  everie  plaintife  in  the  replevin,  or  ne  Br.  ii3. 
fecond  delive'rance,  be  he  termor  or  other,  may  have  everie  anfwer  ^  ^'^'  ^'  ^, 
to  the  avowrie  that  is  fufficient ;  and  alfo  have  aid,  and  everie  ^^L  ubl^fupV 
other  advantage  in  law  (difclaimer  only  except) ;  for  difplaime  he 
cannot,  becaufe  in  that  cafe  the  avowrie  is  made  upon  no  certaine 
perfon.     Fourthly,  where  the  words  of  the  ftatute  be,  if  the  lord 
diftreine  upon  the  lands  and  tenements  holden,  yet  if  the  lord  come 
to  diftreine,  and  the  tenant  enchafe  his  beafts  which  were  within  the  Lib.  9.  fo?.  2f. 
view  out  of  the  land  holden,  and  there  the  lord  diftreine,  ^Ibeit  the  ^°  caied'avow 
diftrefle  he  taken  out  of  his  fee  and  feigniorie  in  that  cafe,  yet  is  it  ^J V  <i  9ft 
vrithin  the  faid  ftatute :   for  in  judgment  of  law  the  diftrelfe  is  ^^  h.  ?,  4?' 
lawftiU,  and  as  taken  within  his  fee  apd  feigniorie  ;  and  thi?  ftatute  21  h!  7!  40. 
being  made  to  fuppreffe  fraud;  is  to  be  takeu'by  equitie  (1).  M  H.  a.  18. 

16  E.  4. 10. 
6  R  2.  Refcouf.  11.      (.Ant  1(51.) 

f 

I 

(»)  [Sec  Note  «2.3    (i)  See  the  following:  page.  Gilb.  Pillr.  189.    Lord  Rajrm,  tsf. 


Lib.  3.    Cap.  8.         df  Relefti^ 


^eSL  455. 


Sea.  455. 


TTBM,  fi  tern  fait  Ame  a  un 
^  home  en  ttrikj  rijcrvant  al  donor 
€t  n/es  keires  vn  c^taine  rent^  fi  th 
4onet  fait  difflnfie,  et  puis  le  donor 
felMi^al  donee  et  aj»  heiree  tout  le 
draU  que  U  avoit  en  ia  terre,  et  puis  le 
donee  en/er  en  la  terre  fur  le  dijjeifor; 
en  ce/i  cafe  le  tent  eA  ale,  pur  ceo  ^e 
le  diffeifee  al  temps  ae  releafefaitfjuit 
tenant  en  droit  et  en  la  ley  al  donors 
et  awmrie  a  fine  farce  cavtentde  eftre 
fait  fur  Iwf  per  le  donor  pur  le  rent 
aderere,  S^c^  Mesuncore  rien  de  droit 
de  terres,  (cilicet,  de  le  droit  de  le 
teverfion,  •  pafjem  per  tiet  releafe, 
pur  ceo  que  le  donee  a  que  le  releafe 
^fait,  adonque  »^av<A  rient  enja 
terre  forfque  tantfolentent  un  droit, 
et  ijjint  le  droit  del  terre  ne  puijfoit 
i*  adonques  paffer  al  donee  per  tiel 
releafe* 


A  LSO,  iflandbegi?ett  toamait 
^^  in  taile,  referving  to  the  donor 
and^to  his  heires  a  certaine  rent,  if 
die  donee  be dilfeiredy  and afterthe 
donor  releafe  to  the  donee  and  hi^ 
heires  all  the  right  which  hee  hatli 
in  the  land,  and  after  the  donee  enter 
into  the  land  upon  thediffeilur;  ia 
this  cafe  the  rent  is  gone>  for  that 
the  diffeifee  at  the  time  of  the  releafe 
made,  was  tenant  in  right  and  in 
law  to  the  donor,  and  the  avowrie  of 
fine(e)  force  ought  to  bee  made  up- 
on  him  by  the  donor  for' the  rent 
bchinde,  &c.  But  yet  nothing  of 
the  right  of  the  lands,  (Jcilicet)  of 
the  reverfion,  ftiall  pafle  by  fuch  re* 
leafe,  for  that  the  donee  to  \^hom  the 
releafe  is  made,  then  had  nothing  ia 
tlie  land  but  onely  a  rights  and  fo 
the  right  of  the  land  could  not  then 
paffe  to  the  donee  by  fuch  releafe. 


Vide  Se€t  454. 
1 H.  5.  tit. 
Sraiit.  43. 

14  H.  4.  38. 
IL  3<  fol.  S9. 
lib.  6.  58. 
Lam  pet's  cafe 
«bi  fupra. 
{Ant.  46.  Poft. 
4(48.) 

£m]  iaE.S.36. 
48  £.  3.  8.  b. 
Si  £.  3.  gard. 
116.  5  £.4.  3. 
7  E.  4.  27, 

15  E.  4.  IS. 
[fi]  Trin. 

18  Eliz.  fir  Tb»- 
luat  Wiat's  caie 
incommuiu 


<*  QI  le  d^nee  fail  difeifiey  8^cr    This  is  evident  by  that  r^^  . 

^  which  hath  beene  faid.  But  admit  that  the  donee  12^9.  a.J 
maketh  a  feoffment  m  fee,  and  the  donor  releafe  unto  him  and  his 
heires  all  the  right  in  the  land,  this  (hall  extinguiih  the  rent,  becaufa 
The  lord  mull  avow  upon  him,  and  yet  the  tenant  in  taile  after  the 
feoffment  hath  no  right  in  the  land.  But  the  reafon  is  in  refpeA  of 
the  privity,  and  that  the  [m]  donor  is  by  neceffity  compellable  to  avow 
upon  him  only ;  for  if  be  fhould  avow  upon  the  difcontinnee,  then 
it  (hould  appeare  of  his  owne  (hewing  that  the  reverfion  whereunto 
the  rent  is  incident,  fhould  be  out  of  him,  and  confequently  the 
avowri«  fliould  abate  ;  and  fo  was  it  [n]  refolved  Trin,  i8  El'iz,  \\\ 
the  court  of  common  pleas  in  fir  Thomas  Wiat's  cafe,  which  I 
heard  and  obferved.  And  Littleton  faith'here,  that  in  dafe  of  the 
diiFeifin  of  fine  force^  the  avowrie  mufl  be  made  upon  the  donee. 

"  Uncore  riens  de  droity  S^c,  de  reverfiony  Spc."    Here  the  diver* 
fitie  aforefaid  betweene  the  rent  fervice  and  a  bare  right  to  the^ 
land  appeareth.  , 


adonis  nt  added  L.  and  M.  and  Roh.         f  admqen 

(s)  Tbatis^  ofneceflity. 


Se6l. 


Lib-  3.' 


Of  Releaiesr 


:S0ja;  456,  45r. 


Se£l.  456. 


JP  N  mefme  le  manner  eflj  ft  leas  T  N  the  fame  manner  it  is,  if  a  leafe 

Joit*n^tnpUr  terme  cle  vte,  re->  ^  be  made  tb  one'fbf  teniie  ot Rfe, 

fervant  aUeJfiyr  et  a  fisheirescertanii'  Hefer^ing   to  the"^lcffor'aiKl-to  hir 

rent,  fi  U  ieljee  foit  diffiijie,  et  puis  heircsucertaincrent,  ifthe  leff^erbtei 


/e//6r  f  c/e//rt  at  lefj'ee  et  afes  heires  tout 
le  droit  tjusil  ad  en  la  terre,  it  apres 
le  leffee  enter,  coment  que  en  ^ejt  cas 
le  rent  ejl  estindf  nneore  rien.  del 
droit  de  la  reverjion  pg^era,  cauia 
quh  fupra. 


drlFeifcd,  and  after  the  leffor Veleaii 
to  the  l^lfee  and  to  his  heirefe  all  the* 
right  which  he  hath  iothe  land^  tintt 
after  the  IclFee  entreth,  albeitin  thi§ 
cale  the  r«>t  is  exthi^^y  yet  nothing^, 
of  the  ri,e:ht  of  tlie  reveriion  iliall 
paffe,  caujd  quafapra. 


XJ  EREBY  the  diverfcty  is  made  apparent  betweene  a  releafe  of 
a  raut  fcrvice  out  ot  land,  and  u  releafe  of  right  to  land,  in 
this  StrCliou. 

Sc6l,  457. 


\/T^  Sfifoit  teray  feignior  et  re- 

ray  tenant,  etle  tenant  fait  un 

feoffment  en  fee,  leqiiel  feoffee  ne  ufi^ 

qne  devient  ienaptt  al  feignior,  f  fi  le 

feignior  rehjfa  al  feoffor  to  at f on  droit, 

6ic.  cefl  releas  eji  en  tout  void,  pur  ceo 

que  le  feoffor  ad  n^l  droit  en  la  terre, 

et  il  nejl  tenant  en  droit  ai  feignior, 

mes  teiiant  folement  tenant  quant  al 

avozsnyfaire,  et  il  ne  unques  compel^ 

lera  le  feignior  d^avower  fur  lay,  car 

le  feignior  avoicerafur  hfeojjee  HI 

voile. 


13  U  T  if  th^re  be  very  lord  and 
-*^  ver^tenant,andthe  tenant  mak- 
eth  a  feoffment  in  fee,  the  which 
feoffee  doth  never  become  tenant  to 
the  lord,  if  the  lord  releafe  to  the 
feoffor  alliiis right,  gcc.  this  releaie 
is  altogether  void,  biscaufe  the  feoffor 
hath  no  right  in  the  land,  and  he  is 
not  tenant  in  right  to  the  lord,  but 
only  tenant  as  to  make  the  avowrie^ 
and  hee  (hall  never  compell  the  lord 
to  avow  upon  him,  for  the  lord  (halj 
avow  upon  the  fooffee  if  hee  wilL 


"  T/'E RAY  fngnior  ct  veray  tenant."    This  is  to  be  underflood 
of  a  lord  in  fe^  fimple,  and  of  a  tenant  of  Uke  eftate. 

There  be  foure  manner  of  avowries  for  rents  and  fervices,  kt.  Vide  Afcongh's 

TJ2.    I.  Super  verum  tencnfem,  as  in  the  cafe  here  pih,   1,  Super  cafc,  1.9.  f.iS5, 

itrum  tencntcm  infonnA  prcedi^d,  as  where  a  leafe  for  life,  or  a  gift  ^^^'  ^^  ^-  ^'  ^• 

ill  ttile  hee  made,  the  remainder  in  fee.     3.  Upon  one  as  upon  his  \^Y.^'^t 

tenant  by  th«  mannor  omitting  {veric) ;  and  this  is  when  the  lord  gg  h.  6.  avow- 

|.   /.      V  -1  bath  a  particular  eltate  in  the  feigniorie,  and  fo  fliall  the  rieir. 

[2D9«  D-J  dynor  upon  the  donee,  or  leflbr  upon  the  leflee.     4.  Sur  le  9  Eliz.  Diergsr. 

tnaitcr  en  la  terrc^  as  within  his  fee  and  feigniorie.     As  where  the  7  ^'^IV 

tenant  by  knights  fervice  maketh  a  leafe  for  life  referving  a  rent,  go  j;^  3^  ^^\^^^ 

and  die  his  heire  within  age,* the  gardeine  fliall  avowe  upon  the  leffee,  131. ' 

falicetjjkper  matcriam pra:di6tam  in  t-erris  ct  tcneviait'is  praedi&is  ut  (9  Rep.  135, b. 

infra  fet^dum  et  dormniumfuum.    Now  by  the  ftatute  the  very  lord  ^1  H.  3. 5-19.) 

^^'^y  ultimo.'*''' 
S8  H.  6.  25.    (Doc.  Bin.  53,)     Si  H.  a.  chp.  19.     (Pott.  543.^ 


*fiut  added  in  L.  and  M*^d  Roh, 

Vol,.  II. 


f  Cgc.  :tUdeU  in  L.  and  M.  and  Roh. 

N  . 


lib.,  a.    Cap'.  S.  Of  Relqafes-  Seft.  4&7. 

BKty  avow,  as  iu  lapds  within  his  fee  and  fcigniorie,  wit&out  avowing 
oponany  perfon  incertaine(i).  , 

Here  appcareth  the  dive rfity  betwecnc  a  tenant  in  taile,  and  a 
tenant  in  fee  fimple ;  for  albeit  tenant  in  taile  make  a  feoffment  in 
fee,  yet  the  right  of  the  entoile  remaine,  and  fliall  defcend  td'thc 
U)he  in  taile.  But  when  tjie  tenant  in  fee  fmiple  make  a  feoflfmdnt 
in  fee,  no  right  at  all  remaine  of  his  eftate,  but  the  whole  is  trans- 
ferred to  the  feoffee. 

Alfo  the  lord  is  not  compellable  in  that  cafe  to  avow  Upon  llie 
feoffor;  but  if  he  will,  as  Littleton  here  faith,  he  may  avow  on  the 
feoffee;  but  fo  it  is  not,  as  hath  beene  faid,  in*  cafe  of  tenant  in 
taile. 

Note  a  dlvefrTity  bet^eene  actions  and  a6ls  which  conceme  the 

right,  and  a6tiong  and  adts  which  concerne  the  poffefiion  only.     For 

a  writ  of  cuHomes  and  fervices  lieth  not  againd  the  feoffor,  nor  a 

(!Dot:PU.321.)  releafc  to  him  ihall  extinguish  .the  feigniorie.     So  if  a  rescous  be 

made,  an  aflife  fhall  not  lie  againil  the  feoffor,  and  him  that  made 
the  refcous,  becaufe  the  feoffee' is  tenant,  and  in  aflife;  thefurpliif- 
ag^  iritfcJached  (hall  be  avoided.  For  tiiefe  anions  and  ads  con- 
cerne the  right;  but  of  a  feifm  and  an  avowrie  which  concerne 
the  poffeffion,  it  is  otherwife.  And  if  the  lord  releafe  tp  the  feof- 
for, this  is  good  between^  thetf),  as  to  the  poffeffion  and  difcharge 
of  t4ie  arrerages,  but  the  feoffee  fball  not'  take  benefit  of  it,,  lor 
.  that,  as  hath  beene  fuid,  it  extendeth  not'tt)  the  right.'  Bill  t\ie 
feoffor  (IvtUl  plead  a  relcaft  to  the  feoffee,  for  thereby  the  feig- 
iliorie  is  cxtindt;  a^  if  leffee  for  life  doth  waffle,  and  grant  over 
his  effate;  and  tbe  leffor  releafe  to  the  grantee,  in  an  adion  of 
waffe  againff  the  leffee,>  he  (hall  plead  the  releafe,  and  yet  he  hath 
nothing  in  the  land.  And  fo  in  waffe  ffiall  tenant  in  dower  or  by 
the  courtefie  in  the  like  cafe,  and  the  vouchee,  and- the  tenant  in  a 
praecipe  after  a  feoffment  made.-  And  fo  in  a  contra  formam  cdl- 
tationis*' 

4  C  3.  OT  •  "  X^fi^.ff'^^  ^  u'nqucs  devcigne  tenant ''    2Vo?(Z  hdre  an  excellent 

7  £.  3. 8..  point  of  learning,  viz,  if  there  be  lord  and  tenant,  and  the  rent  is 

7  b.  4.  *€7,  behind  by  divers  yeares,  and  the  tenant  make  a  feofiinent  in  fe^, 

29/1: 8.  tin  if  the  lord  accept  the  fervice  or  rent  of  the  feoffee  due  in  his  time, 
avowne.  jj^  ^^jj  \q(^  ^j^g  arrerages  due  in  the  time  of  the  feoffor;  for  after 

f«i?  65*66*  *  ^"^^^  acceptance  he  (hall  not  avow  nport  the  feoffor,,  nor  upon  t!le 
Pennant'!  cafe,  feoffee  for  the  arrerages  incurred  in-^tlie  time  of  the  feoffor.  But 
T'H.  4i  14.  in  that'caf^  if  the  feoffor  dieth,  albeit  the  lord  accept  the  rent  or 

«  K  4. 6.  fervic€  by  tbe  hand 'of  the  feoffee'  due  in  his  time,  he  (hall  not  lofc 

37  H  6  ^'  *^  arrerages,  for  now  the  law  compelleth  him  to  avow  upon  tbie 
99H.8.avow«.  f<^^<^e  (2),  and  that  which*  thi^  law- compelleth  him  unto  (hall  not 
rie.  prejudice  him. 

(^6  Re|^  .S8.  b.)       So  it  i»,  and  for  the  Ikme  rcafon,  if  there  be-^lard,-  mefne^  and 

tenant,  and* the  rent  due  by  the  mefne  is  behinde,  and  after  the  te-* 
nant  fore-judge  the  mefne,  and  the  lord  receive  the  fervices  of  the 
mefne  which  iffue  out  of  the  tenancie,  he  (hall  not  be*  barred  of 
the  arrerages  which  iffucd  out  of  the  mefnalty ;  and  fo  if  the  rent 
be  behinde,  and  the  tenant  dieth,  the  acceptance  of  the  fervices  by 
the  hand  of  the  heire  (hall  not  barre  him  of  the  arrerages;  for  in 
thefe  cafes,  albeit  tfie  perfons  be  altered,  yet  the  lord  doth  accept 
the  Ivrvices  of  him  which  only  ought  to'  doc  them  (3). 

S<:t 


■4 


(i )  f  Sec  Note  21  f  ]        ,     (3)  [Sec  Note  »»5il 
(1)  £S«e  Ntt€  ssf.] 


Lib.  3. 


Of  Releafes., 


Sea-  458,  459, 


Bat  as  long  ad  the  feoffor'liveth  the  lord  fliall  not  be  compelled  4  £.  3. 92. 
to  avow  upon  the  feoffee,  unleffe  he  giveth  the  lord  notice^  and  ^^  ^'  ^  *• 
tender  unto  him  all  the  arrerages. 

But  now  by  the  ilatute  the  lord  may  avow  upon  the  lands  fo 
holden,  as  in  lands  within  his  fee  or  feignioiy,  without  naming  of 
any  perfon  certaine  to  bee  tenant  of  the  fame,  and  witliout  making  %v  H.  8. cap.  91^ 
of  any  avowrie  Upon  any  perfon  certaine,  as  hath  beene  faid,  which 
hath  much  altered  the  common  law  in  the  cafes  abovefaid,  for  the 
benefit  and  fafety  of  the  lord. 

But  yet  thefe  cafes  are  neceflary  to  be  knowne  (for  which  purpofe 
I  have  added  them),  im  that  the  lord  may  avow  ftill  at  the  corn** 
mon  law  if  he  will. 


[270.  a.] 


Se6i;«  458. 


A  UTERMENT  eft  lou  leve- 
ray  tetiant  eft  diffeifie,  came  en  le 
cos  avantdit ;  car  Ji  le  veray  tenant 
que  eft  difjeifie,  teigne  delfeignior  per 
jervice  ae  chivaTer  et  moruft  (fon 
heire  efieant  deins  age),  lejeighior 
avera  et  feifera  le  garde  del  neire^  et 
iffini  n*avera  il  my  le  gard  delfeof" 
for  gne  Jlft  le  feoffment  en  fee,  o;c. 
ijfint  il  eft  ground  diverfity  etUer  les 
deux  cafes,  %r. 


QTHERWISEitiswherethe 
^^  very  tenant  is  difleifed,as  in  the 
cafe  aforefaid ;  for  if  the  very  tenant 
who  is  difleifedi  bold  of  the  lord  by 
knights  fervice  and  dietb  (his  heire 
being  within  age),  the  lord  fliall  have 
and  feize  the  wardfliip  of  the  heire, 
and  fo  (hail  he  not  have  the  wardof 
the  feoffor  that  made  the  feoffment 
in  fee,  8cc.  fo  there  is  a  great  diver- 
fitie  betweene  thefe  two  cafes. 


Of  this  fufficient  hath  beene  faid  before,  1«  H.  4.  is. 

56  E.  3.  tit. 
gard.  10.    6 II.  7. 9.    ST  H.  6. 1.    32  H.  6.  $7.    7  E,  6.  tit.  jard.  Br.    (Poft.  S45.  b.) 


Sea.  459* 


JTE  Mjfi  un  home  lejfa  a  un  auter 
J^>?  terrepur  termed  ans,ji  le  lef- 
forreleffa  al  tefjietoutfon  droit, i^cde- 
vant  que  le  lejfee  avoit  enter  en  mefme 
le  terre  per  force  de  mefme  le  leas, 
tiel  releas  eft  void,  pur  ceo  que  le  leffee 
n'avoit  poyefjion  en  la  terre  al  temps 
del  releas  fait,  mes  tantfolement  un 
droit  d^aver  mefme  laterre  per  force 
de  mefme  le  leas.  Mesfi  le  leffee  enter 
en  mefme  la  terre,  et  ent  eit  poffefjion 
perforce  de  mefme  le  leas,  donque  tiel 
releas  fait  a  luyper  le  feoffor,  ouper 
fan  Keire,  efi  *  fufictent  a  luy  per 

caufe 


ALSO,  if  a  man  letteth  to  an- 
•^^other  his  land  for  terme  of  yeares, 
if  the  leffor  releafe  to  the  leifee  all  bis 
right,  8cc.  before  that  the  leffee  had 
entred  into  the  fame  land  by  forceof 
the  fame  Icafe,  fuch  releaie  is  void^ 
for  that  th^  leffee  had  not  poffeffion 
in  the  land  at  the  time  of  the  releafe 
made,  but  only  a  right  to  have  the 
fame  land  by  force  of  the  leafe.  But 
if  the  leffee  enter  into  the  land,  and 
hath  poffelfion  of  it  by  force  of  the 
faid  leafe,  then  fuch  releafe  made  to 
him  by  the  feoffor^  or  by  his  heire, 

in 


*  bo»  iff  added  L.  and  M.  and  Rok» 


Lib.  3.     Cap.  8.  Of  Releafes.  Seft.  459* 

caufe  delprititie  que  per  force  del    is  fufficicnt  to  him  hy  reafon  of  the 
4eas  eji  perenter  eia,  4'c.  privitic  which  by  force  of  the  leafe 

IS  between  them,  &c.  (i) 

49 E.  3.  «6.        *'   T^EVANT  que  le  lejee  avoit  enter,  Sfc"    For  before  entry 
32  H.  6. 8.  jjjg  [eflee  hath  but  intcreje  termini,  an  interefl  of  a  leniw», 

22  E.  4. 37."  *"^  no  pofl'eflion,  and  therefore  a  releafe  which  enures  by  way  of  . 
4H.7.10.'  enlarging  of  an  eftate  cannot  worke  without  a  pofleflion  (a),  Tor 
15-H.  7. 14.  before  poffenTion  there  is  no  reverfion;  and  yet  if  a  tenant  for 
.  twenty  yeares  in  poCreiTion  make  a  leafe  to  ^.  for  five  yeares,  and 
B.  enter,  a  releafe  to  the  firil  leflce  is  good,  for  he  had  an  aduall 
ft  K.  4.  Sar-  poi&fTion,  and  the  pofielTion  ef  his  ieifee  is  his  poifenion.  And  f(» 
render,  6.  it  is  if  a  man  make  a  leafe  foryeares,  the  remainder  for  yeares, 

<Poft.  273.  a.)     ^jjj  jjj^  ^j.^  Xt^tt  dpth  enter,  a  releafe  to.  him  in  the  remainder 

for  ycares  is  good  to  enlarge  his  '.ftate  (3). 

But  if  a  man  make  a  leafe  for  ycares  to  beginne  prefently,  re- 
ferring a  rent,  if  before  the  leflce  doth  enter  the  leflbr  releafe th 
all  the  right  that  hee  hath  in  the  land,  albeit  this  releafe  cannot 
(A]it,46.  b.)       enlarge  his  eftate,  yet  it  (hall  in  refped  of  the  privity  extinguiih 

the  rent.     And  fo  it  is  if  a  kafe  be  made  to  beginne  at  Michael" 
fftas,  referving  a  rent,  and  before  the  day  tie  leflor  releafe  all  the 
right  that  hee  hath  in  the  land,  this  cannot  enure  to  enlarge  rty^ja    y.  -1 
the  eftate  but  to  extinguifli  the  rent  in  refpeft  of  the  privity,  L   '  - '  •^- J 
r^l  Mich  39  le    ^  ^^  ^^  refolved  [b]  in  the  exchequer,  which  I  obferved. 
40  £lis,  in  Scaccario,  betwecne  fir  Henrie  Woodbdufe  and  fir  Wiilitm  Fafton. 

A  man  granteth  the  next  avoidance  of  an  advowibn  to  two,  the 

one  of  them  may  before  the  chur^rh  become  void  releafe  to  the 

other ;  for  although  the  grantor  cannot  releafe  to  them  to  increufe 

their  eftate,  becaufe  their  intereft  is  future,  and  not  in  poflediony 

yet  one  of  them  to  extinguifti  his  intereft  may  releafe  to  the  other 

in  rcfpedl  of  the  privity.     But  after  t^ie  ehurch  become  void,  then 

fuch  a  releafe  is  void,  becaufe  then  it  is  (as  it  were)  but  a  thing 

[f]  Pafcb,  in  adion.     And  this  was  refolved  [c]  by  the  whole  court  of  com- 

38EIi*.  in  quarc  nion  pleas,  which  I  myftlfe  heard  and  obferved.     And  by  confe- 

]£nne't  vcrf       ^"^^^  ^^  the  cafe  of  Littleton,  if  a  leafe  for  yeares  be  made  to  two, 

revefque  dc       albeit  the  leflbr  before  they  enter  cannot  releafe  to  them  to  enlarge 

Norwich  in         their  eftate,,  yet  one  of  them  may  before  entry  releafe  to  the 

communi  banco,   other. 

PL  Com.  423.         «  Mes  tantfoUment  nn  droit,  SfC^    Which  is  not  fo  to  be  onder- 

ftood  that  he  hath  but  a  naked  right,  for  then  he  could  not  grant 
it  over ;  but  feeing  h«  hath  intereffe  termini,  before  entrie,  he  may 
grant  it  over,  albeit  for  want  of  an  a^all  poiieflion,  he  is  not 
capable  of  a  releafe  to  enlarge  his  eftate.   ^ 

« 

**  Mesji  le  lejhe  enter  en  mc/me  le  terre,  SfC^  This  is  evident. 
And  herein  note  a.diverfity  betweene  a  leafe  for  life,  and  for  yeares, 
for  before  the  leftee  for  yeares  enter,  a  releafe  cannot  be  made 
unto  him :  but  if  a  man  make  a  leafe  for  life,  the  remainder  for 
life,  and  the  fiifl  leflee  dieth,  a  releafe  to.  liim  in  the  remainder 
and  to  his  heires  is  good  before  hee  doth  enter  to  enlarge  his 

eftate, 

( I )  On  releafes  which  operate  by  enlarge-         f  *)  [ See  Note  2*6.  J 
Bi6f)t|  fee  peft.  273,  a,  (3)  [Sec  Note  227.] 


Lib.  3. 


Of  Rele^es. 


Sea,  460,  46 1. 


•Hate,  for  that  he  hath  an  edat^  of  a  freehold  ia  law  in  him,  whieb 
may  be  enlarged  by  releafe  before  entrie. 

And  where  our  author  fpeaketh  only  of  a  leflee  for  yeares,  the  25  E.  3. 53. 
fame  law  it  is  of  a  tenant  by  ftatute  merchant  or  ftaple,  or  tenant  ^  ^;^' 
by  e/.,.i/,  or  the  like.  t'Tvi\% 


Sea.  460. 


Tf^N  mefme  h  maner  ejt,  come  il 
j'emhtCj  oil  leaje  ejlfait  a  un  Iwme 
a  tener  de  le  lelj'or  a  fa  volant y  per 
Jbrce  de  quel  leas.le  leffee  eit  poffeffion : 
Jl  le  Icfjor  en  cefi  cafe  fait  un  releas 
al  lejjee  de  tout  fan  droit,  ^c.  cefi  re- 
leas  eft  afjets  bon  pur  le  privity  que 
e/iperenter  eux ;  car  en  vainferra  de 
faire  efiateper  un  liverie  defeifin  a  un 
outer y  lou  il  adpofjefjion  de  mefmes 
les  tenements  per  le  leas  de  mefme  ce- 
iuy  devant,  ^c. 

*  Sed  contrarluui  tcnctur,  P.  2 
Ed,  4.  per  touts  lesjuftices. 


T  N  the  fame  manner  it  Is,  as  it 
fee tnctliy  where  a  leafe'is  made  to 
a  man  to  hold  of  the  leifor  at  his  will, 
by  force  of  whichleafe  the  leflee  hath 
poiTeiiion :  if  the  lellbr  in  this  cafe 
make  a  releafe  to  the  leiTec  of  all  his 
right,  8cc.  this  releafe  is  good  enough 
for  the  privitie  whiph  is  betweene 
them ;  for  it  fhall  bee  in  vaine  ta 
make  an  eftate  by  a  livery  of  feifin 
to  another,  where  he  hath  pofleflion 
of  the  fame  land  by  the  leafe  of  the 
lame  man  before,  &c. 

But  the  contrarie  is  liolden,  Pafch. 
2  £.  4.  by  all  the  juftices  *. 


Y  tbcfe  two  Sedlions  is  to  be  obferved  a  diverfity  between  a 
tenant  at  will,  and  a  tenant  at  fuflcrance  ;  for  a  releafe  to  a  te- 
nant ut  will  is  good,  becaufe  betweene  them  there  is  a  pofleflion 
with  a  privity  ;  but  a  releafe  to  a  tenant  at  fufferance  )s  void,  be- 
caufe he  hath  a  poffcdion  without  privity.  As  if.  leflee  for  yeares 
hold  over  bis  terme,  &c.  a  releafe  to  him  is  void,  for  that  there  is 
no  privity  betweene  them ;  and  fo  are  the  books  that  fpeake  of 
this  matter  to  be  miderilood  (1). 


« 


Sed  cantrarium'tcnefur,  SfC.**  This  is  of  a  new  addition,  and 
the  booke  here  cited  ill  underilood,  for  it  is  to  be  underflood  of  a 
tenant  at  fufferance. 


21  H.  6.  %T. 
i  £.  4*  6.  b. 
7  E.  4.  «r. 
3  £  4.  16. 

29  H- 6' 
Releafe  6. 
(6  Rep.  13.. 
S  Sid.  153. 
Ant.  47.  Cra. 
Jttc.  169.) 


Se6l.  461. 


TLfES  lou  home  de  fa  tefte  de--  TJUI^, where  a  man  of  his  pwne 

-^'^  mefne  occupia   terres  ou  tene-  "^  ticad  occnpieth  lands  or  tene* 

ments  a  la  volunt  celny  que  ad  f  le  ments  at  the  will  of  him  which  hath 

Jranktenementy  et  tiel  occupier  ne  the  freehold^    and  fuch   occupier 

claima  claimeth 

•  Tills  paragraph  is  not  ia  L.  and  M.  nor  Itoh.  f  etit  ad4od  L.  and  M.  and  Roh. 

(1)  [See  Note  aiS.] 

N3 


••• 


Lib.  3.     Cap.  8.         Of  Releafcs. 

jcloima  riemforfque  a  volunt,-  S^c.  fi 
ic^hgy  que  M  lejranktenement  voile 
releajer  tout  Jon  droit  al  occupier  ^  Sfc. 
tietrMeqfe  ejlvoidy  pur  ceo  que  nul 
pi'ivitie  ejl  jperenter  eux  per  leafe 
fait  al  occupier,  neper  auter  manner, 
S^c. 


Sea.  452,  463. 


claimeth  nothing  but  at  will,  &c.  }( 
hee  which  hath  the  freehold  will 
releafeall  his  right  to  the  occupier, 
&c.  this  releale  is  void,  becaurc 
there  is  no  privitie  hetweene  them 
by  the  leafe  made  to  the  occupier^ 
ifof  by  other  manner^  &c. 


[; 


m]  Temps  H,  8. 

ii.  tcua.t a 
Voluiu.  Br.  15. 
SE,  4.38: 
18  K  4.  25. 
39  E.  5.  28. 


yjde  Sea  68.      «   T)^f^  Hfi^  demefne  occupia."    Hee  doth  not  %,  defa  r        -       -i 
f  sf  a'  f  57  ^^^^  demefne  enter,  &c.  fo  as  this  is  to  bee  underftood  L^T  ^  •  ®- J 

.  €ro.  Car!  303  )    ®^  *  tenant  at  fufferance,  viz.  where  a  man  commeth  to  the  pofleflion 

firft  lawfully,  and  holdeth  over. 

[rn]  For  if  a  man  entreth  into  land  of  his  owne  wrong,  and  take 

the  profits,  his  words  to  hold  it  at  the  will  of  the  o>vner  cannot  qua- 

lifie  his  wrong,  but  hee  is  •a  difleifor  (i),  and  then  the  releafe  to 

him  is  good ;  or  if  the  owner  confented  thereunto,  then  hee  is  a 

tenant  at  will,  and  that  way  alfo  the  releafe  is  good.     But  there  is 

If  £.3.j\C  86.    a  diverfitie  when  one  commeth  to  a  particular  ellate  in  land  by  ^le 

II E.  S.ibid.87.    adof  the  partie,  and  when  by  aft  in  law  ;  for  if  the  gardein  hold 

Jiv  •  !«•  OA     o\tTy  he  is  an  abator,  becaufe  his  intereft  came  by  ax^l  in  law  (2). 

y8  Aff.  11.         a*  Aft  10.  10  E^3. 41.  8  E.  3. 6S.  (1  Roll.  Abr.  66t.  PdjL  «77.) 

Vide  t  partof  tht  laftituics.      Marlb.  cap.  16.     10  E.  4.  9. 10.      (1  Roll.  Abr.  861.  Aut.  56. «.) 

^'^  ?-K^'  ^^^*  "  ^^^  privitie.^  Privitie  is  a  word  common  afwell  to  the  Eng- 
«rvValke^/**  lifh  as  to  the  French,  and  in  the  underftanding  of  the  common 
cafe.  Lib.  4.*fol.   ^^^  ^^  fourefold. 

it3,iS4.  1.  As  privies  in  eilate,  whereof  lAttlcton  here  fpeaketh  ;  as  be- 

VideSea.  454.    tweene  the  donor  and  donee,  lefibr  and  leflee,  which  privitie  is  ever 

immediate. 
(8  Hep.  42.  b.)       a.  Privies  in  bloud;  as  the  heire  to  the  anceflor,  or  hetweene  - 

^coparceners,  &c. 
(Attt.  S42.  a.)         3.  Privies  in  reprefentation.;  as  executors,  &c.  to  the  teftator.    - 

And  fourthly,  privities  in  tenure,  as  the  lord  and  tenant,  &c. 

which  may  be  reduced  to  two  generall  heads,  |)rivies  in   deed, 

and  privies  in  law. 


Sea.  462,  463. 


TTBMf  fi  home  enfeoffe  outers 
•*  homes  defa  terre  jur  corifidence, 
et  al  entent  de  performer  fa  darrelne 

■  volunt,  et  kfe^or  occupiajl  ffejm^  la 
terre  a  la  volunt  defesjeoffees^et  puis 
les  feoffees  reUQ'ontper  lour  fait  a  lour 

feoffor  tout  Ipur  droit,  S^c.  ceo  adefie 
un  quejiiouyji  tiel  releafe foit  bon  ou 
non.  Et  afcuns  ont  dity  que  tiel  re- 
leafe  eft  voyd,  pur  ceo  que  iml  privitie 

fmtperenter  les  feoffees  et  lour  feoffor , 

entant 


ALSO,  if  a  man  enfeoffe  other 
"'^  men  of  his  land  upon  c6nfi« 
dence,  and  to  tlie  intent  to  performe 
his  lull  will,  and  the  feofibr  oceu- 
pieth  the  lame  land  at  the  will  of  his 
feofl'ees,  and  after  tl^e  feoffees  releafe 
by  their  deed  to  their  feoffoi:  all  their 
right;  &c.  this  hath  beeneaqueftiod 
if  fuch  releafe  be  good  or  no.  And 
fome  h^ve  iS&^d,  tliat  fuch  releaf^  is 
void,  becaufe  thei*e  was  no  privitie 

hetweene 


(0  [Sec  Note  sa^'O      (a)  lUt  Note  ajo.] 


Lib.  3..  Of  Rele^fes.  Seft.  4^3: 

^tant  que  nul  ieafe  fuil  fait  apres  betweene  the  feoffees  and  their  fepf- 
tiel  feoffment  per  ies feoffees  alfeof-  for,  infomuch  as  no  Ieafe  was  made 
for,  a  tener  a  lour  vo/v?it.  £t  af  after  fuch  feoffment  by  the  feoffees' 
etim  out  dit  le  contrarie,  et  ceo  per  to  the  feoffor,  to  hold  at  their  will : 
deux^aufeSf  and  fomle  have  faid  the  gontiarie, 

;iQd  tbakt  fpr  Jwp  c^iufc^. 


Sea.  463. 

TT^  ^jtf  ywe  quant  iiel  ftoj^ment  C\  N  E  is,  that  when  fuch  feoff- 

eft  Jaitjur  confidence  a  performer  ^^"^  ment  is  made  upon  confidence 

Ifi  vo/ufit  del  feoffor,  ilj'erra  inten-  to  performe  the  will  of  the  feoffor^ 

due  per  la  ley,  que  h  feoffor  doit  it  (hain>ee  intended  by  th{^iaw>thal^ 

maintenant  occupier  la  terre  a  la  th.e  feoffor  ought  prefently  to  occu- 

^olunt  de  fes  feoffees ;  et  iJjifU  il  eft  pie  the  land  ^t  the  will  of  his  feoffees ; 

tisl  manner  de  privitie  enter  eur,  aijd  fo  there  is  the  lik<^  kinde  of  pri- 

ftcome  home  fail  vn  feoffment  as  au^  vitie  betweene  them,  as  if  a  man 

ters,  et  i/s  incontinent  fur  le  feoffment  make  a  feoffment  to  others,  and  they 

voj/lent  et  granterorit,  que  lour  feof-  immediately  upon    the    feoffmeiH 

for  occvpiera  la  terr.e  a  Igur  volant,  will  and  grant,    that  their  feoffor 

fyc.  lliall  occupy  the  l^nd  at  their  will;  &c. 


'  ^.IJERE    is  a  queftion  moved,  and  the  reafons  of  both  fides 
Ihewed,  and  as  it  hath  beene  obferved,  thp  latter  opinion  is 


It  E.  4.  IS.  b. 
15  £.  4. 

r  9  H   7  2^ 

fhe  better,  being  IM t lcion*&  ownc  opinion-  VideSc^Lso*. 

176.340. 
^*  II  f err  a  entendue  per  la  ley  que  le  feoffor  doit  maintenant  occupie  4^481, 
la  terre  a  la  volant  de  les  feoffees"    For  intendments  of  law  men-  9  H.7.  foL  uU 
tioned  by  our  author  fee  the  Se^ion  in  the  margent.  .  timo, 

^  i5H.r.«.b. 

t4  II.  8. 9.  t.    Se£t»99, 100, 110. 367.  377.  393. 406.  440* 

Here  is  to  bee  obferved  the  intendment  of  law,  (hat  when  9  3.5  H.^ 
feoffment  is  made  to  a  future  ufe,  as  to  the  performance  of  his  ^"^jj^^'ij*^ 
r-  b  1  *^  ^^^^^*  ^^®  feoffees  (hall  bee  ftifed  to  the  ufe  of  the  feoffor  gj  j^  g  ^^ 

t    '    '     'J  and  of  his  heires  in  the  meane  time^  11  H.  4. 5f. 

7H.4.22.     iMar.  lll.Dicr,    (6lUp,i5.a.)    (Ant,lll.b,  1^2.  «•)    (2  Rep.  58.) 

Ip/a:  etenim  leges  cupiunt  utjure  rega^tvr. 

And  reafon  would  that  feeing  the  feoffment  is  made  without  con*  ((lUIKAbr. 
fideration,  and  the  feoffor  hath  not  difpofed  of  the  profits  in  the  ^9,  ^ui  45«. 
meane  time,  that  by  conftrmaion  and  intendment  of  law  the  feof-  ^JJ'  ^    '  ^'> 
fcr  ought  to  occupie  the  fanjc  in  tli^  mpane  time.     And  fo  it  is  Subpin«,  gf. 
when  the  fieoffor  difpofeth  the  'profits  for  a  particular  time  in  prct-  30  H.  6.  tit 
fenii,  the  ufe  of  the  inheritance  fliall  be    to  the  feoffor  and  his  De?tt«, 
heires,  as  a  thing  aot  difpofed  of;  wherein  it  is  to  be  obferved, 
that  lands  and  tenements  conveyed  upon  confidences,  ufcs,  and 
frufls,  are  to  be  ruled  and  decided,  if  queflion  groweth  upon  th^' 
^onfidfnces,  u|cs  or  truft?,  by  ^he  judges  of  th^  Uw ;  for  that  it 

Mp«ar«U!t 

»4 


Lib*  3.     Cap.  8.  Of  Rejeafe^.  Sect,  463. 

appeareth  by  this  and  the  next  Se4?tion,  tiiey  arc  trithin  the  entend'* 
ment  and  conftrudion  of  the  lawes  of  the  realrac  (i). 
(Ant.  111.  b«  i\nd  it  is  to  be  ohlerved  (as  hath  beene  faid)  that  there  is  a  di^ 

^^*2-  f-)  vcrfitie  betweene  a  feotfmciit  of  lands  ait  this  day  upon  conlidencey 

or  to  the  intent  to  perforinc  hib  Lll  wAl,  and  a  feoffment  to  the 
life  of  fuch  perfou  ami  pcrfous,  and  of  fuch  eftate  and  eft.ites,  as 
lico  fhdll  appoint  by  his  lall  will :  for,  in  the  iirft  cafe,  the  land 
pafl'eth  by  the. will,  and  not  by  the  feoffment;  for  after  the  feoff- 
ment the  feoffor  was  feifed  in  fee  fmiple,  as  he  was  before ;  but 
in  the  latter  cafe,  the  will  purfuing  his  power  is  Int  a  direction  of 
the  ufes  of  the  feoflment,  antl  the  ellatcs  imfTc  l)y  execution  of  the 
ufes,  w^hich  were  raifcd  npon  the  fcotlment ;  but  in  both  cafes  the 
JiJ>.  <^.foJ.  17*  feoll'ecs  are  feifed  to  the  ufc  of  the  fcoflbr*  and  his.  heircs  in^he 
Sn   Nr  Edward  ^^g^u  ^\^Yie  :  iiiid  all  this  and  much  more  concerning  this  matter 

iZiete  it  cuff.  I    .1   1  J-    J      J 

hath  beenc  adjudged. 

PiTIon  &Frayn*»       Note,  ufes  are  raifed  either  by  tranfmutation  of  the  eftate,  as  by 

e«i>,  1.  1.  &c.      fine,  feoflmcnt,  common  recoverie,  &c.  or  out  of  the  flate  of  the 

^^*  *^^*  owner  of  the  land,  by  bargaineand  fale  by  deed  indented  and 

itirolled,  or  by  covenant  upon  lawful!  conUderation,  wh(^eof  yoii 

may  read  plentifully  in  my  Reports, 
ftKoll.  Abf.         Ji   feofiee  to  the  ufe  of  ^''i.  imd  his  heires,  before  the  ftatute  of 
*f97,  1  Hep.        07  f/.  8.  for  money  bargaineth  and  felleth  the  land  to  C.  and  hifl 
sfat  ^"^TUs       ^^^^^^»  ^^^  ^^^^^  "^  notice  of  tlie  former  ufe  ;  yet  no  ufe  paHeth 
u  10.*  ^y  t^is  bargaine  and  fale,  for  there  cannot  be  two  ufes  ineje^  of 

Plow. 348.  one  and  the   fame  land;  and  feeing  there  is  no  tranfmutation  of* 

j  Rpp.  127»        pofl'cflion  by  the  terre-tenant,  the  former  ufe  can  neither  be  ex- 
8id.  Q6.)  jiu^  n^j.  altered.     And  if  there  could  be  two  ufes  of  one  and  the 


(Ant.  23.  b.) 


fame  land,  then  could  not  the  faid  ftutuie  execute  either  of  r^-rt       1 
them  for  the  uncertaintie.     But  if  /i.  dilfcife  one  to  the  ufe  1-^/2.  a. J 


pf  B,  and  A.  doth  bargaine  and  fell  the  land  for  money  to  C,  C.  hath 

an  ufe  ;  and  here  be  two  ufes  of  one  land,  but  of  fevcrall  natures  ; 

the  one,  viz.  upon  the   bargaine  and  fale  to  be  executed  by  the* 

flatute,  and  the  other  not. 

But  fmce  Lltileton  wrote,  all  ufes  are  transferred  by  aft  of  Par- 
M  ^"^  ^^-  8*  liament  [c]  into  polTellion,  fo  as  the  cafe  which  hlltltton  here  puts 
f  Dr  ^'^d  St  J  ^**  thereby  altogether  altered.  Yet  it  is  neceffarie  to  bee  knowen, 
98.  a.)  '    whdi  the  common  law  was  before  the  making  of  the  ftatute,  and 

may  fer\*e  for  the  knowledge  of  the  law  in  like  cafe. 

"  Inconlment  fur  U  feoffment/*  Quct  incontinenti  Jtmi  in  fffe 
vident', 

"  A  lour  Tohnt^  Sfd*  Here  is  implyed,  everie  tcnoncic  at  ..will 
is  at  the  will  of  both  parties,  as  before  iu  his  proper  place  hath 
beene  Hiewed. 

(i)  [See  Note  iji.] 
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TT^  atiter  caufc  Us  allegemty  que  ft 
^^  tie/  terre  vault  xi.  s.  per  tin,  cSr. 
domjuc  tiel feoffor  fcrr  a  jure  en  affifcs 
et  en  auters  enqucjh  en  plees  rea/Xf 
et  aiuif  en  plees  pcrfona/s,  de  quel 
graundfum  que  la>  plaintijcs  voilcnt 
counter,  *i^'c,  .Et  ceo  ^ipcr  le  com' 
foon  ley  de  la  terre.  Crgo,  ceo  eji 
puv  un'  grdund  caufe.  Et  la  cQitfe 
e/i,  que  la  ley  voei  qise  tick  feoffors^ 
et  lour  hehesdoient  occupier,  ftr.  ^ 
prender  et  enjoi/er  touts  maner  de 
profits,  'i(lues,  tt  revenues,  S^x,  Jicome 
les  tenements  fueront  lour  rnc.fmes, 
Jans  interruption  de  les  f coif ees,  nient 
objtant  tiel feoffment,  £rgo,  mcfme 
la  ley  done privltie perenicr  lielsfeoj- 
fors  etdcs  feoffees  fur  confidence,  4'c* 
pur  queux  caufes  lis  ont  dit,  que  tiels  . 
releafes  faits  per  tiels  feoffees  fur  con- 
fidence a  lour  feoffor  ou  afes  lieires, 
^f .  ijfmt  occupant  la  terre,  •j'  ferra 
afjets  ban  :  et  ceji  le  melior  opinion, 
come  ilfemble,  4'c« 


X  Quaere,  car  ceofembk  nullvy  a 
cetjour. 


ANOTHER  canfethej'  alleagev 
^  *"  that  iFluch  Iand4)ee  worth  tor- 
tie  fliillings  a  jeare^  &c.  then  fuch 
feoffor  ihall  be  Ivvorn  in  aflife  and 
other  cnqucflsin  plees  reals,  and  alfa 
ill  plees  perfonuls,  of  what  great  luin 
foever  the  plaintiffe  will  declare, 8cc. 
And  this  is  by  the  comnfK>n  law  of 
the  land.  Ergo,  this  ds  fur  ^  great 
caufe.  And  the  caufe  is,  for  that  the 
law  will  that  fuch  feoffors  and  their 
hcircs  ought  to  occiipie,  8cc.  and 
take  aiid  enjoy  all  manner  of  profits, 
ifliie.s  &  revenues,  &c.  as  if  the 
lands  were  their  own,  without  inter- 
ruption of  the  feofiees,  notwithiland- 
ing  fuch  feoffment.  Ergo,  the  fame, 
law  giveth  a  privitie  between  fuch 
feoilbrs  and  the  feoffees  upon  confi- 
dence, &c.  for  which  caufes  they 
have  laid,  that  fuch  releafe«  ipade 
by  fuch  feoffees  upon  confidence  to 
their  feoffor  or  to  his  heins,  &c.  fo 
occupying  the  lands,  (hajl  bee  good 
enough :  and  this  is  the  better 
opinion,  as  it  feemerh. 

Qucerc,  for  this  fecmeth  no  law 
at  this  day. 


B 


Y  the  ftatute  of  a  II.  5.  cap.  3.  iUtute  2,  it  is  enabled,  that, 
in  three  caies,  he  that  paiVeth  in  an  enquel^,  ougiit  to  ]^v< 
lands  and  tenements  to  the  value  of  fortie  ilnllings,  viz.  F'uil, 
upon  trial!  of  the  death  of  a  man.  Secondly,  in  plea  reall  be- 
tweeue  partie  and  partie.  And  thirdly,  in  plea  pvrfonali,  where 
the  debt  or  the  dammages  in  the  declaration  amount  unto  fortie 
incufkes.(l).  And  it.  JB  worth  the  noting,  that  the  judges  that  were 
at  the  making  of  that  Aatute  did  conilrue  it  by  equitie :  for  where 
the  flatute  fpeakes  in  the  disjondive  debt  or  dammages,  they  ad- 
judged that  where  the  debt  and  damages  amounted  to  fortie 
markeS)  that  it  was  within  the  flatute.  Forte/cue  y]  faith,  Uhi 
damna  vel  debitum  in  perfcnalibus  aiH&nibwi  non  excedunt  quadragbita 
marcas  monetae  Angticatuc,  hiac  non  requiritur,  quhdjuraioreM  in  ac' 
tionikus  kiijufi/mdi  tcaUum  expendere  pqHint:  habebunt  tamen  terrmn 
vei  redditum  ad  valorem  conipetetttem,juxtadifcretioniemjvjHtiario* 
rum,  4*c.  And  foraiauich  as  at  th^  time  of  the  making  of  this  ftatute^ 

the 


(Ant.  156.  b.) 
28  U.  8. 
Dy.  fol.  9. 
Vid.  W.  ««'^ 
cap.  38. 
L'eHat.  de 
21  £.  1.  de 
juracis  poDendis 
m  alfifis,  Sec. 
(  Furtefcue  6^,tu 
ft  EJ.  c.  6. 
Ant.  167.  a.; 

9  II.  5.  fol.  .H. 
If]  Fortcfc. 
cap.  15» 


*  &f.  not  in  L.  and  M,  nor  Rah. 
f  ^Ci  added  L.  and  M.  and  Rob. 

(i)  [See  Note  Z32.] 


t  Tbic  paragraph  not  in  L.  and  M«  nor 
Rob. 


Ub,  3«    Cap.  S.  OfReleafes.  Sed,  4^4.' 

the  greater  part  of  the  lands  in  England  in  thofe  troublefome  and 

dangerous  times  (wh^n  that  unbappie  controverfie  betweene  the 

houfes  of  Yorke  and  Lancafter  was  begun)  were  in  ufe ;  and  the 

,  tiatute  was  made  to  remedie  a  mifcRiefe^  that  the  iherifie  r^..^    i    -r 

0  H.7.  iS.  b.    ufed  to  return  fipaple  mien  of  fmali  or  no  underftanding;  and  L  ^  /  ***  ^- J 

)3  H.  T.  7.  b.      therefore  the  ftatute  provided  that  hee  (hould  returne   futhcient 

6  P'  ^'  ^'  "•        ffien ;  and  albeit  in  law  the  land  was  the  feofiees,  yet  for  that  they 

had  it  but  upon  trull,  and  cefit/  que  ufe  tooke  the  whole  profits,  \±^ 
pur  author  here  faith,  and  in  equity  and  conlcience  the  land  was  his, 
therefore  the  judges,  for  advancement  and  expedition  of  jullicie,  ex- 
tended the  ilatute  (ugaind  the  letter)  to  crfiy  que  vfc^  and  not  to  the 
feoffees  (i). 
f«]  3H.  6.S9,         [«3  But  note,  if  a  man  hath  a  freehold  pur  tenne  d'auter  vie, 
'thalleng.  19.      or  is  ieifed  in  his  wife's  right,  and  is  returned  on  a  jurie,  yet  if 
$1 H,  6.  89.        nf^f  lie  be  returned,  cejty  que  rie,  or  his  wife  die,  hee  may  be 
(Am.  }$7.  a.)     i^h^ienged ;  and  ib  it  is  if  alter  the  rpturne  the  l^uids  be  evifted, 

f^  Et  ceo  elf  per  le  cofnfnon  ley**  Here  tjiree  things  ^re  to  be 
obferved,  I  irft,  that  the  fdrel't  conftruif lion  of  a  flatute  is  by  the 
rule  and  reafon  of  the  commop  law.     Secondly,  that  ufes  were  a|; 

Igr]tTH.^        ^he  common  law.     Thirdly,  that  now  feeing  the  flatute  [g\  of 
ftp«  |0.  %T  H,  8,  cap*  10.  which  hath  beene  enaded  fince  Littleton  wrote, 

bath  transferried  the  pofleflion  to  the  ufe,  this  cafe  holdeth  not  at 
^is  day  ;  but  this  latter  opiniop  before  that  fjtatute  was  good  law, 
^  Littleton  here  (aketh  it> 

(fllkp*4f-b.)       f*  Meflne  la  ley  doM  prvBitiey  Src"    Hereof  it  foUoweth,  that 

vvhen  the  law  gives  to  any  man  any  edate  or  poiTeflion,  the  law 
giveth  alfo  a  priyitie  ai)d  o^her  neceffaries  to  the  fame,  and  UIt 
if /e^QA  conclude th  it  with  an  illative,  ergo,  me/me  la  ley  doi^e  privitie^ 
yrhich  is  verie  obOsrvable  for  a  conclufion  in  other  cafes. 
(Ante  156.  b,)        And  tlie  {quaere)  here  made  in  the  end  of  this  Section  is  not  ii| 

(he  prigina)!,  bjit  added  by  fome  oth^r,  apd  therefore  to  be  rer 
jeded. ' 
IT  SU  cap,  6*  Alfo  fmce  lAttkton  wrote,  the  faid  flatute  of  2  H.  ^/vs  altered  : 

for  where  that  flatute  limited  fortie  fliillings,  now  a  latter  flatute 
hath  raifed  it  to  foure  pounds,  and  fo  it  ought  to  be  contained  it^ 
the  venife facias, 
f\.  Com,  S5S.  b.  Note,  an  ufe  is  a  trufl  or  confidence  repofed  in  fome  other,  which 
in  pttlamere's  is  not  ilTuing  out  of  the  land,  but  as  a  thing  coUaterall,  annexed  in 
f»fe,aad349.b,  privitie  to  the  eflate  of  the  land,  and  to  the  perfon  touching  the 
it«  m'  i4o'  land,/c»/iee/,  that  cejy  que  ufe  fliall  take  the  profit,  and  that  the 
in  Chudleve's'  terre-»tenant  fhall  make  an  eilate  according  to  his  direclion.  So  as 
«ale«  Lib.  9,  cejly  que  ufe  had  neither  jii/^  in  re,  nor  jus  ad  rem,  but  only  a  confir 
fo).  58.  78,  dence  and  trufl,  for  which  he  had  no  remedie  by  the  common  law, 
liW.  6.  ^<>|*^^  ,but  for  breach  of  truft  his  remedie  was  only  by  fubpesna  in  chance« 
J^7.  fol,  13,  j.-g  .  ^^^  yg^  ^jjg  judges,  for  the  caufe  afbrefaid,  u\si4^  the  fud  cou- 
.  ^  ilru^ion  upon  the  faid  flatute. 

Now  how  juroi^  fhall  bee  returned,  both  in  comn^on  plees,  an4 

alfo  in  plees  of  the  crowne,  and  in  what  maimer  evidence  fhall  he 

given  te  them,  and  how  they  fliall  be  kept,  untill  they  give  their 

FQrtefc4oap,95^  verdi^l,  you  iQay  read  in  loriefi^uc^  and  therafore  need  not  to  be 

W*  *^«  here  iaferted. 

( X )  See  I^  Bjigon's  reading  on  the  ftatuta  of  tifesi  pt  I.  ^C9r4^  edit,  1  r%^. 
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TTE  M,  rehafes  Jolonque  le  matter      A 

'^  en  fait,  afcvnjoits  out  lour  effe6l    "^^ 

per  Jorce  d^cn/arger  Vejlate  ceiw/  a 

queie  releafe  ejifait.^  Sicomejeo  leff'a 

.  certain  terre  a  tui  home  pur  terme 

des  ajiSf  perforce  de  que  il  eft  en 

pojjejfiony  et  puis  jco  releffa  a   luy 

tout  le  droit  quejeo  aye  en  le  terre 

fans  pluis^paroix  mitter  enle  faity 

et  deliver  a  luy  lefait,  donques  il 

ad  ejiateforfque  pur  terme  defa  vie, 

Et  la  cauje  eft,  pur  ceo  que  quant 

le  reverfion  ou  le  remainder  eft  en  un 

Jion^e  lequel  voile  enlarger  per  fon 

releas    Ceftate    le    tenant,    S^c.    il 

fCavera  pluis  greinder  ejiate,  mesen 

•  iiel  manner  et  forme  ficome  +  tiel 

feoffor  fuitfeifie  en  fee,  et  volioit  per 

fon  faitfaire  eftate  a  un  en  certaine 

forme,  et  deliver  a  luyfeijifi  per  force 

de  mefme  le  fait :  ji  en  tie!  t'nit  de 

feoffkment  nefoit  aft  an  parji  de  eri' 

heritance,  %  donques  il  ad  J'o'Jqae 

eftate  pur  terme  de  vie;  et  iftiht  //  eit 

en  tiels  reteafes  fails  pei  [j  cux  en  la 

reverfion  ou  en  le  remainder.     Car 

fijeo  leffa  la  terre  a  un  home  pur 

terme  de  fa  vie,  et  puis  jeo  reieija  a 

luy  tout  mon  droit  fauns  plus  dire  en 

le  releas,  fon  eftate  jteft  my  enlarge. 

Mes  fi  jeo  releffa  a  luy  et  a  fes  heires, 

donques  il  ad  fee  fimp/e  ;  et  ft  jeo 

rclejja  a  lay  et  a  fes  heires  dejon  corps 

engendres,  donques  il  ad  fee  tuile,  S^c, 

'Et  ijfnt  il  covient  de  Jpecifter  en  le 

fait  quel  eftate  celuya  que  le  releas 

eft  fait  averaf 


LSO,  releafes  according  to  th« 
matter  in  fad^  Ibmetimes  have 
their  effect  by  force  to  enlarge  the 
Hate  of  him  to  whom  th^  releafe  is 
made*  (i)  As  if  I  let  eertaine  land 
to  one  for  terme  of  yeares,  by  force 
whereof  hee  is  in  poifeffion,  and  after 
I.releafe  to  hira  all  the  right  which  I 
have  in  the  land  without  putting 
more  words  in  the  deed,  and  deliver 
to  him  the  deed,  then  hath  hee  aa 
eftate  but  for  terme  of  his  life.  And 
the  reafon  is,  for  that  when  the  re* 
verfion  or  remaynder  is  in  a  mati 
who  will  by  his  releafe  iaiarge  the 
eftate  of  the  tenant,  &c.  hee  (hall 
have  no  greater  eftate,  but  in  fuch 
manner  and  forme  as  if  fuch  ielfor 
were  feifed  in  fee,  and  by  his  deed 
will  make  an  eftate  to  one  in  a  cer- 
tain forme,  and  deliver  to  him  feifia 
by  force  of  the  fame  deed :  if  in  fuch 
deed  of  feoftement  there  be  not  any 
word  of  inheritance,  then  he  hath 
but  an  eftate  for  life ;  and  fo  it  is  in 
fuch  releafes  made  by  thofe  in  the  re- 
veHion  or  in  the  remainder.  For  if 
I  let  land  to  a  man  ror  terme  of  his 
life,  and  after  I  releafe  to  him  all  my 
ria;ht  without  more  faying  in  the  re- 
leafe, his  eftate  is  not  enlarged.  But 
if  I  releafe  to  him  and  to  his  heires, 
then  he  hath  a  fee  fimple  ;  and  if  I 
releale  to  hira  and  to  his  heires  of  hi« 
bbdie  begotten,  then  hee  hath  a  fee 
taile,  8lc.  And  fo  it  behoveth  to  fp^« ' 
cifte  in  the  deed  what  eftate  hee  to 
whom  the  releale  is  made  fhall  have. 


L 


TT  is  a  certaine  rule,  that  when  a  releafe  doth  enure  by  way  of  Flet.in>.  5. 

enlarging  of  an  eilate,  that  there  mail  be,pcivitie  of  eftate,  as  ^^t'*^ 
betweene  leiieriand  leffee,  donor  and  donee.     For  if  A,  make  a  i«  e'^V* 
^^      *!  leafe  to  B.  for  life,  and  the  leflee  maketh  a  leafe  for  yeares, 
r74  ■  ^*J  a^d  alter  A,  releafetb  to  the  iefiee  for  yeares,  and  bis  heires,  (Poit  29d.  a.) 

this 


•  tUl-'^y  L.  and  M.  and  Roll. 
iji  9dM  in  If  •  and  M«  4iul  Rob. 


1  ifc.  added  L.  and  M.  and  Rob. 
^fir  eMX  novin  L.  and  M.  nor  Rob. 


(i)  [See  Note  133.] 


Lib.  3.     Cap.  8.  Of  Releafes.  Se6U  465. 

this  releafe  is  void  to  enlarge  the  cftate,  bccuufe  there  is  no  privity 

betwccne  y/.  and  the  lelVee  for  yeares. 
(Ant  270.  a.)  It*  a  man  make  a  leafe  for^twenty  yeares,  and  the  leiTee  make  a 

leafe  for  ten  ycarcs,  it'  the  iirll  lelTor  doth  releafe  to  the  fecond  lef- 

fee,  and  his  heires,  this  releafe  is  void  for  the  caufe  aforefaid. 
For  the  fame  caufe,  if  the  donee  in  taile  make  a  leafe  for  bU 

owne  life,  and  the  donor  releafe  to  the  lelTec  and  his  heires,  this 

releafe  is  void  to  enlarge  the'cft^te. 

And  as  privity  is  neceffarie  in  this  cafe,  fo  privity  only  is  not  fof» 
(Ant.  264.  •.  ficient.  As  if  an  in^t  make  a  leafe  for  life,  and  the  lefiee  grant- 
Toft.  285.  b.  ^jjj  Qygj.  jjjg  eftale  with  warranty,  the  infant  at  full  age  bringeth  a 
S«ct.  49  , 4    .;  fitifjij"^  ifijYa  (ctatemy  the  tenant  vouchelh  his  crantor,  who  entereth 

into  warranty,  the  demandant  releaieth  to  him  and  his  heires; 

here  is  privitie  in  law,  and  a  tenancie  in  fuppofition  of  law :  and 

yet  becaufc  hee  in  rei  vcritatc  hath  no  efrate,  it  cannot  enure  to  him 

by  way  oi  inlargcmeut ;  for  how  can  his  ellate  be  iniarged  that 

hath  not  any  ? 

If  a  tenant  by  the  courtefie  grant  over  his  eftate,  yet  he  is  tc- 
(Ant.  hS.  a.  -  nant  as  to  an  action  of  wafie,  attornement,  &c.  and  yet  a  releafe  to 
54.  a.)  \^Y^  and  his  heires  cannot  enure  to  enlarge  his  ei\ate  that  hath  no 

eftate  at  all. 

But  if  a  man  make  a  leafe  for  yeares,  the  remainder  for  life,  a 

releafe  by  the  lellbr  to  the  leiTee  ior  yeares,  and  to  his  heires,  is 

good,  for  tliat  he  hath  both  a  privity  and  an  edate  ;  and  the  re- 
(^  Holl.  AUr.  leafe  alfo  to  him  in  the  remainder  for  life  and  his  heires,  is  good 
^^')  alfo. 

48  E.3. 16.  If  I  grant  the  reverfion  of  my  tenant  for  life  to  another  for  life,- 

«.  p€r  Per  fay  ct  now  (hail  not  I  have  an  adion  ^of  wafte  (2)  ;  but  if  I  releafe  to 
Fiiichden.  ^Jjg  grantee  for  life,  jmd  his  heires,  now  hee  hath  the  fee  r^i»o    L  1 

7  ifi-^r.^'  *•     fimple,  and  (ivA\  punifti  the  wafte  done  after  (1).  L^/^-  D.J 

(.int.  64.  a.)  It  is  further  to  be  obferved,  that  to  a  releafe  that  enurelh  by 

/  way  of  enlargement  of  the  eftate,  there  is  not  only  required  privity, 

as  hath  bcene  faid,  iiiid  an  eftate  alfo,  but  fufKcient  words  in  law 

to  raife  or  create  a  new  eftate.     If  a  man  make  a  leafe  to  A.  for. 

terme  of  the  life  of  B.  and  after  releafe  to  A.  all  bis  right  in  the 
(Ant.  AA.  a.)        land,    by  this  A.  hath  an  eftate  for  terme  of  his  owne  life ;  for  a 

leafe  for  terme  of  his  owne  life  is  higher  in  Judgement  of  law  than 

an  eftale  for  terme  of  another  man's  life.  ' 

16  H.  6.  re-  If  a  feme  covert  be  tenant  for  life,  a  releafe  to  the  huftiand  an^ 

**^^ V  ^o  ^^^  heires  is  good,  for  there  is  both  privity  and  an  eftate  in  the 

leafe    s'i'ham.   liuft>^"^^>  whereupon  the  releafe  may  fufliciently  enure  by  way  of 
[a]  13  H.  4.  0.*  enlargement  [a\\  for  by  the  intermarriage  he  gaineth  a  freehold 
Stanf.  prer.7.  b.   in  his  Wife's  right. 
18E.4.5.-  .        *  '  • 

iihV.%.  '' Tout  Ic  droit r     Ticfc  Sed.  650. 

lOH.  6. 11. 

(Port.  299.  a.  "  Pur  terme  des  ans."    So  it  is  if  a  releafe  be  made  to  tenant  by 

Aut.  270.  b.)       ftatute  ftaple,  or  merchant,  or  tenant  by  elegit,  as  hath  beene  fsudT ; 

and  fo  likewife  to  gardeine  in  cbivalrie  which  holdeth  in  for  the 
viUue,  by  him  in  the  reverfion  of  all  his  right  in  the  land,  by  this 
a  freehold  pafleth  for  the  life  of  him  to  whom  the  releafe  is  made» 
for  that  is  the  greateft  eftate  that  can  paiTe  without  ^t  words  of 
inheritance. 

If 

(1)  [Sec  Note  »34.]  (0  [8e^ Note  235.I 


Lib.  3.  Of  Iloleafes.  Se6t.  465. 

If  a  man  imkc  aleafe  for  ten  ycares,  the  remainder  for  twfenty 
5'eares,  he  in  tlw  remainder  rclcal'eth  iill  hib  ri«^ht  to  the  Icfloe,  he 
-ihall  have  an  eftate  for   thirty  yeans;    for  one   challle    caiaiut  (i Leo.300..i*3. 
drowne  another,  andycares  cannot  be  confunied  inyeares.  Am.  lyj.  h.) 

"  Mm  Ji  jco  rcleajl  a  lu}j  et  a  fen  hi  res  ^  t^  c."  Here  it  is  to  bee 
obferved,  that  when  a  rclc.a'c  dolh  enure  by  way  of  enlargement  of 
an  eftate,  ^lo  inheritance  either  in  fee  fnnple  or  fee  taile,  can  palVe 
wthout  apt  words  of  inheritance.  , 

But  there  is  a  diverfity  bctweene  a  releafe  that  enureth  by  way  9  gji^  pi^^. 
of  enlargement  of  the  Ihite  and  by  way  of  mitWr  Tiftute  {2) ;  for  ^20o.X0¥A\z.  - 
vhen  an  eftate  pafleth  by  way  of  mi  tier  I'ejlatey  there  fomotime  Hendioes. 
there  need  not  any  words  of  inheritance.     As  if  a  joynt  eftate  be  ^>t^'^**«^-  ("*• 
made  to  the  buOnuid  and  to  his  wife,  and  to  a  third  pinion  and  to  ^^  ^        ' 
their  he\fes,  the  third  perfon  releafefh  all  his  right  to  the  hufband, 
this  Ihall  enure  by  way  of  mitter  reflate,  and  not  by  way  of  en- 
largement of  the  eliate,  becaufe  the  hufband  had  a  fee  fnnple,  and  See  be  fore  in  th* 
needeth  not  to  have  any  wo>ds  of  inheritiuice.     So  it  is  if  the  re-  chapter  ot  lee 
leafe  had  been  made  to  the  wife.  ,  ""^  ^' 

[A]  If  there  bje  three  joy ntenants,  and  one  releafe  to  one  of  the  [6]40E.3  41. 
other  all  his  right,  this  enureth  by  way  of  mitter  I'cftate,  and  paf-  46  E.  3. 
■feth  the  whole  ft^e  fimple  without  thefe  words  (heires).     But  if  ^9  11.6'. 
there  be  two  joyntenants,  and  the  one  of  them  releafe  all  his  right  ?^  v  4  j* 
to  the  other,  this  doth  not  to  all  purpofes  enure  by  way  of  mitter 
I'ejiatc,  for  it  maketh  no  degree,  and  1iee  to  whom  the  releafe  is 
made  (hall  for  manv  purpofes  be  adjudged  in  from  the  firft  fi^offor, 
and  tiiis  releafe  (hall  veft  all  in  the  other  joyntenaAt  without  thefe 
words  (heires). 

But  ifthere.be  two  coparceners,   and  the  one  rclc:ife  all  his  IOE.4. 3.b. 
right  to  the  other,  this  (hall  enure  by  way  of  ?w// /or  Vtjiatt',  and  37  11.  8.  tii. 
(hall  make  a  degree,  and  without  thefe  words  (heires)  Ihall  pad'e  Jj)*^^*/*""' 
the  \^hole  fee  limple.     And  it  is  to  hv.  obferved,  that  to  releafos  31  h.  4.  8. 
that  enure  by  way  oiviittcrVcJintc,  there  mud  be  privity  of  ellate  40  Afl'.  .5. 
at  tlic  time  of  the  rekafe.  9  Eliz.  Dier. 

If  two  coparceners  -be  of  a  rent,  and  the  one  of  them  take  the  *^"*' 
ter-tenant  to  hulhand,  the  other  may  releafe  to  her,  notwithftand-  (2  lloll.  Abr. 
ii^  the  rent  be  in  fufpence,  and  it  (liall  enure  by  way  of  jiiittcr  ^'    *  <,\^^ 
VefitttCy  and  flie  may  releafe  alfo  to  the  ter-tenant,  and  that  fliall  ••»•>/ 

enure  by  way  of  extingui(hment :  but  if  fhe  releafe  to  her  fifter 
and  to  her  hu(band,  it  is  good  to  bee  feene  how  it  (hall  enure. 

Uttleton  having  now  fpoken  of  releafes  tliat  enure  by  way  of  Vid»  Litt.  fd. 


author  of  releafes,  it  appeareth  that  fome  doe  enure  by  way  of 
enlargement  of  efldte,  fome  hy^^y  ei  7nitter  Tejiatc,  fome  by  way 
bf  mtter  U  droit,  by  way  of  entrie  and  feoffrnent,  and  fome  by 
extinguifliimnt, 

(»)  £Sic  Nate  13$.] 


Sea. 
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Of  Rekafes. 


Sea.  466,  467. 


Se£fc.  466. 


L274.  a.] 


/TEMf  afcun  foits  rdeafes  urera 
de  mitttr,  et  vefter  le  droit  ctluy 
attefait  le  releqfe  a  celuy  a  que  le  re- 
Uas  ejlfaiU  Sicome  un  home  efi  dif' 
fiifi,  et  il  rehjja  afon  diffeifor  tout  le 
drmt  que  il  ad,  en  cejl  cas  le  diffafor 
edfon  droit,  i£int  que  lou  fon  ejtate 
fidevantfuit  torcious,  ore  per  tielre- 
leas  il  efi  fait  loyal  et  droiturel. 


A  LSO,  fometimes  releafes  (hall 
•^^  eaure  de  mitter,  and  vefl:  the 
right  of  him  which  makes  the  releafe 
to  him  to  whom  the  releafe  is  made. 
As  if  a  man  be  diiTeifedy  and  he  re- 
leafeth  to  his  diffeifor  all  his  right,  in 
this  cafe  the  difleifor  hath  his  right, 
fo  as  where  before  his  llate  was 
wrongfiiU,  now  by  this  releafe  it  is 
made  lawful!  and  right  (i). 


'*  E'^  ^  ''^'^  ^  -^  <^i^>r,  4-c."  This  releafe  fo  putteth 
the  right  of  the  difleifee  to  the  difleifor,  that  it  changeth 
the  quality  of  theeflate  of  the  di0eifor;  for  where  hi&eftate  was  be- 
fore wrongfoll,  it  is  by  this  releafe  made  lawful!.  But  how  farre^ 
and  to  what  refpeds  his  eftate  is  changed;  (hall  be  faid  hereafter 
in  this  chapter  in  liis  proper  place. 


SeQ;.  467. 


ItfES  hie  nota,  que  quant  home 
^*^  eft  feifi  en  fee  fimple  d*afcun 
te^resou  tenements,  et  un  auter  voile 
releafer  a  luy  tout  le  droit  que  il  ad 
en  niefmes  les  ieaemetits,  il  ne  bef'oigne 
de  purler  de  les  hei res  celuy  a  que  le 
refeas  efi  fait,  pur  ceo  que  %l  avoitfee 
fimple  al  temps  de  releasfait.  Carfi 
releas  fuitjait  a  luy  *  pur  un  jour, 
QU  pur  un  heure,  ceo  ferrott  auxy 
fort  a  luy  en  ley,  ficome  il  uft  releas 
a  l\itf  et  afes  hares.  Car  quant  fon 
droit  fait  ale  delay  a  un  foits  per  fon 
releas  fans  afcun  condition,  S^c.  a 
celuy  que  ad  fee  fimple,  il  efi  ale  a 
toutsjours. 


TI U  T  here  note,  that  when  a  man 
"^  is  feifed  in  fee  fimple  of  anv 
lands  or  tenements,  and  anotlier  will 
releafe  to  him  all  the  right  which  he 
hath  in  the  fame  tenements,  he  need- 
ethnot  to  fpeake  of  theheires  of  him 
to  whom  the  releafe  is  made,  for  that 
he  hath  a  fee  fimple  at  the  time  of 
tlie  releafe  made.  For  if  the  releafe 
was  made  to  him  for  a  day,  oir  hn 
houre,  this  (liall  bee  as  ilrong  to  him 
in  law  as  if  he  had  releafed  to  him 
and  his  heires.  For  when  his  right 
was  once  gone  fron)  him  by  his  re- 
leafe without  anv  condition,  ficcto 
him  that  hath  tlie  fee  fimple,  it  is 
gone  for  ever. 


(Poa.  S8O.  a.) 


**   TL  ne  befoigne  a  parler  de  les  heires,  ^c,"    And  the  zeafonf  of 

JJttleton  hereof  is,  for  that  the  diireifor  hath  a  fee  fimple  at 

the  time  of  the  releafe  made. .  .And  thjs  appeareth  by  that  which 

hath  beene  faid  l>efofe,*fo  as  regularly  hee  that  hath  a  fee  ilmp!^ 

f  4t  afij  bihres  added  L.  and.M.  and  Roh» 
(0  [See  Note  237.] 


Lib.  3^ 


Of'  Releafesv 


Ide^w  46ft t 


■ 

at  the  time  of  the  releafe  made  of  a  right,  &c.  needeth  fiot  ip^ake' 
6fhisbeires. 

*' Car  Ji  releafe  fuit  fait  a  luy  par  vnjour;  Sfc/'    For   the  di-  Vide  6  E.  3.  if/ 
▼erfity  is  betweene  a  releafe  of  purl  of  the  eftate  of  a  right,  and  i«  E.  4.  lit.- 
betweeD  a  releafe  of  a  right  in  part  of  the  land.     A ftd  therefore  Defcent,- F.  jS^ 
Littleton  here  faith,  thdt  a  releafe  of  a  right  for  a  day  or  an  houre 
is  of  as  good  force,  as  if  he  had  releafed  his  right  to  him  and  his 
Beires.     But  if  aman  hediifeifed  of  two  acres,  he  may  releafe  his  (Aot.S5ilf!ri.J 
right  in  one  of  them,  and  yet  eutefr  into  the  other. 

r.^-^  .  I  -I  "  Sani  ifcun  condition f  S^c,^  Herem  is  impfyed  fw6  di- 
1/4-  i>*  J  ^erfities :  •  firft,  bet\Ceene  the  quantity  of  the  eftate  in  a  right, 
and  the  qtiality  thereof;  for  albeit  the  diffeifee  cannot  releafe  part 
of  the  eftute,  as  hath  beene  faid,  yet  may  he  releafe  his  right  upon 
condition,  as  here  it  appeareth  by  Littleton  [c],  and  it  agreeth  with  [c\  4  E.if. 
Oiur  bookes.  -  Kelea(e  50^. 

Alfo  here  is  ahothet  diverfity  betweene  a  right,  whereof  Littte-  ?2  aJ*  i^* 
ion  patteth  his  cafe,  which  is  favoured  in  law,  and  a  condition  3^  ^g|.  j'<^ 
created  by  the  party  which  is  odious  in  law,  for  that  it  defeatetb  si  H.W 
dilates.     And  therefore  if  a  condition  be  releafed  upon  condition, 
the  releafe  is  good,  and  the  condition  void. 

What  things  may  be  done  upon  condition  is  too  large  a  matter  (^  fep-  ^^-  * 
to  handle  in  this  place,  our  author  having  treated  of  Conditions  be-  tj??'?^*  *. 
fore  :  only  t'b  give  a  fouch  of  fome  things  omitted  there  fhall  fuf-        '   '^ 
ticf .     An  exprelTe  manumiflion  of  a  villeine  cannot  be  upon  con^ 
^tion^,'  for  once  free  in  that  cafe,  and  ever  free ;  alfo  >  an  attorn- 
ment to  a  grantee  npon  condition,  the  condition  is  void  hecaufef 
the  grant  is  once  fettled.     But  this  is  to  be  underfcood  of  a  con- 
dition fubfequent,   and  not  of  a  condition  precede&t;  for  in  boih  Rot,  P^Iaih^^ 
tliofe  cafes  the  condition  precedent  is  good.     But  letters  patents  of  1®  ^I-  6^  nu». 
denization  made  to  an  alien*,  may  be  either  upon  condition  fubfe-  p^-^P^J?'^*- 
quent  or  precedent ;  and  fo  may  the  king  make  a  charter  of  pardOa  10  e.  3.  cap.  ^V 
to  a  raan^of  hvs  lite  upon  condition,  as  is  aboveftiid,  3  H.  7.  £.  «>'.  "' 


Sea.  46:a. 


(2  Biolf.  Al^r.  4Ski.y 


I 


ll^ES  lou  *  home  ad  nn  reverfwn    TlUT  where  a  man  hath  ar  icvct-' 
'^  enfetjimphy  ou  mi  remainder  iion  in  fee  iimple,  or  tL  renftriri-' 

enfeejimphy  at  temps  de  re/casfait,  fler  in  fee  firaple,  at  the  time  of  th'6' 
ia  sit  vojfle  releafer  at  tenant  pur  -  -^--''  -  j-  -«  -^^  •"  '  -  " 
ifrme  d'atis,  ou  pur  terme  de  vie,  ou 
ni  tenanl  en  le  taile,  il  covient  a  de- 
terminer re/late  que  celuy  a  que  le 
release/If  ait  ever  a  perforce  de  mefme 
le  releasy  pur  ceo  que  tiel  releas  enu" 
rerapur  en/arger  Veflate  de  csluy  a 
fate  le  releas  e^faiif.' 


releafe  made,  there  if  he  WilJrdcttle 
to  the  tenant  for  yeares,  or  for  lifcy 
or  to  the  tenant  m  tailey  liee  ouglft  10 
determine  the  eftate  which  nc'  to^ 
whom  the  releafe  is  made  (hal  biye' 
by  force  of  the  femereleafe,  for  tlitft 
i'uch  releafe  (hall  enure  to  enlarg:e' 
the  eftate  of  him  to  whom  tl 
releafe  is  made  (i). 


Of  this  fufficient  halh  beene  faid  before.- 
yL,  aod  M.  and  Rob.  f  &c,  added  L;  aad  M.  and  iC^fav 


§e^« 


Lib.  3.    Cap.  8,  Of  ReleafcsS. 


Sc6t.  469,  470. 


Seft.  469. 


TiTES  anfermeni  eft  lou  home  ad 

'*^  ^  forjque  droit  a  la  UrrCy  et  vad 

riens  en  le  reverjhm  ne  en  le  remainder 

en  fait.    Car  Ji  tiel  home  rehJJ'a  tout 

joH  droit  a  tin  •  que  ift  tenant  do  le 

Jranktejiementf  tout  Jon  droit  efl  ale, 

content  que  nul  mention  fait  fait  de 

ies  heiret  celuff  a  que  le  rekas  e/ifait. 

Carfijea  leja  terres  ||  a  un  home  pur 

tertne  defa  vie,  ft  jto  puis  releafi  a 

luy  pur  enlargerjoii  ejiatey  il  covient 

qiiejeo  rele(ja  a  iuyet  afes  heires  fie 

jbn  corps  engender ,  *  on  a  luy  et  a'jfs 

heiret,  ouper  tiels  parols,  A  aver  et 

tener  a  luy  et  afes  heires  +  de  fan 

corps  cngendres,  J  oti  a  Ies  Heires 

males  dejon  corps  engendres,  ou  tiels 

femblables  ejfiates,  ou  autrement  it 

nad  plus  greinde  ejiate  que  il  avoit 

adevant. 


T3  UT  othorwife  it  is  Tvhere  a  man 
-*"^  hath  but  aright  to  the  land,  and 
hath  nothiug  in  the  rcvcrfion  nor  in 
the  remainder  in  deed.  For  if  llich 
a  man  rcleafe  all  his  ri^ht  to  one 
which  is  tenant  in  the  freehold,  all 
his  right  is  gone^  i\lbeit  no  meniioti 
be  made  of'  the  heires  of  him  to 
whom  the  releafe  is  made.  For  if  I 
let  lands  to  one  for  tenne  of  iiis  life, 
if  I  after  releafe  to  him  to  r.^^^  -j 
enlarge  hiseftate,  it  behov-  L^7j'  a..J 
eth  that  I  icleafe  to  him  and  to  bis 
heires  of  his  body  engendred,  or  to 
him  and  his  heires,  or  by  thefc 
words.  To  have  and  to  hold  to  him 
and  lo  his  hcirea  of  his  bodie  enccn- 
dred,  or  to  the.  heires  males  ot  liis 
bodie  engendrcdjorfuch  likeeftates, 
or  oiherwile  hce  hath  no  greater 
edate  than  hee  had  before* 


^t.  tee.) 


«*  A  UN  que  cfl  tenant  de  frank fcficment."  Here  it  appeareth, 
that  to  a  releafe  of  a  right,  made  to  any  that  hath  an  eftate 
of  freehold  in  deed  or  in  Liw,  no  nrivitie  at  all  is  rcquiiitc.  As  if  a 
diflcifor  make  a  leafe  for  "life,  it  the  dificifec  ivlcafe  to  the  lefiee, 
this  is  good,  and  direvftly  within  the  rule  of  Liii/iton,  becaufe  the 
leflbe  hath  aii  eftate  of  freehold,  alheit  there  he  no  privitie.  And 
fo  it  is  if  a  difleifor  make  a  Icufe  to  -/.  and  his  heires  during  the 
hfe  of  B,  and  A,  tlieth,  a  releafe  by  the  dili'eifee  to  his  hcire^  be* 
fore  hee  doth  adually  enter,  is  good. 


<Poft.  337.) 


Sea.  470. 


][/f^^  fi  ^on  tenant  a  terme  de 
^  vie  lefjh  mtfme  la  terre  oujlcr  a 
ttn  outer  pnr  tenne  de  vie  defon  leffee, 
le  remainder  a  un  auter  en  fee,  ore  ft 
jeo  relejja  a  celuy  a  que  mon  tenant 
ieOaJt  pur  terme  dc  vie,  §  ceo  ferra 
barre  a  touts  jours,  content  que  nul 
mention foit  fait  defes  heires,  pur  ceo 

que 


13 IJT  if  mv  tenant  for  life  lotteth 
tlie  fame  land  over  to  another  for 
termc  of  the  life  of  liis  IciFce,  the  re- 
mainder to  another  in  fee,  now  if  I 
releafe  to  him  to  whom  my  tenant 
made  a  Icafe  for  terme  of  life,  I 
fhall  bee  barred  forever,  albeit  that 
no  mention  be  made  of  his  heires, 

for 


I  ou  ienetnents  added  L.  and  M.  and  Roh.        t  c»  a  Us  beiret  trudis  di  fin  corps  en^ 
•  ou  not  in  L.  and  M.  nor  Roll.  genirO  *»ot  »n  L.  and  M.  nor  Koh. 

f  males  added  L.  and  M.  and  Koh.  §  cec-^jeot  L.  and  M.  and  Roh. 


lib.  3. 


,Of  Releafej. 


Beft.  -iTl.; 


9«/e  al  Uirtps  de  releafe  fait  jco  avoff 
>7nt/  reverlioiif  mes  tnutfolement  tin 
d/'cni  d'aver  la  reverjion.  Car  pet 
fie/  leas,  et  le  remainder  oufier,  que 
fnon  tenant  fill  en  ceo  cm^  mon  reverr 
fwn  I'uit  dijl'ontirme,  \\  Sfc:et  tie/  re- 
Jeafe  urera  a  ce/vy  en  le  remaindery 
d'aver  advantage  de  reo,  auxibien 
fiome  al  tenant  a  terme  de  vie. 


for  tjiat  at  the  time  of  the  releafe 
made  1  had  no  rcveriion,  but  only 
a  rit^ht  to  have  tlie  revtrfion.  For 
by  iucha  releafe,  at)d  the  remainder 
over,  which  my  tenant  made  in  thi$ 
cafe,  my  reyei-fion  was  difcontinued, 
&c.  and  this  releafe  lliail  enure  to 
him  in  the  remainder,  to  have  ad- 
vantage of  it,  afwell  as  to  the  tenant 
for  terme  of  life  (i  j. 


J^ITTLETON'  having  before  fpoken  of  releafes  which  enure.  (Poft.sr?.) 

by  way  of  enldrgeinent,  by  way  oi  jnitter  l*cjlatc,  and  byway 
oi  tnitter  le  droits  here  fpeaketh  of  a  releale  of  a  right  which  in 
fame  rpfpe^>fi  enurcth  by  way  of  exfiiiLuifliment ;  as  in  this  cafe 
wbich  LUiletoii  here  putteth,  the  releafe  to  the  lelTee  of  the  lefiee 
4oth  not  enure  by  way  of  mitter  it  droits  for  then  ihould  he  have 
tj*e  whole  right,  but  as  it  were  by  way  of  extinguithmeut,  in  r^ 
fp^ct  of  huu  that  iiii^de  ]Lhe  r^leaDe.  and  that  it  iiiall  enure  to  him  ii^ 
r27<  b  1  ^^^  remaiader,  which  is  a  qualitie  of  tin  iuheritance  cx-r 
I  /D'  •]  tin^uiihed.  But  yet  the  ri^ht  is  not  extinift  in  deed,  a§ 
fhull  be  faid  hereafter  in  this  chapter. 

^^  Mon  merjion  fvit  dlfcontinue,   &c."    Here   difcontinue  is  in  (J*oft. SST,  b.) 
a  large  fenfe  taken  for  devefled,  though  the  entrie  of  the  lellbr  be 
pot  taken  ajivay,  which  is  imply etj  in  this  (tjc.). 


3ea.  4fl, 


f^A  R  a  eel  intent  le  tenant  a  terme 
de  vie  et  ce/ny  en  le  remainder 
fontjicome  un  tenant  en  ley,  etjhnt 
Jirome  tm  tenant  fuit  J'o/e  feijte  en 
fon  demefne  come  defee'al  temps  de 
tiel  releafe  fait  a  lutfy  S^c, 


FO  R  to  this  intent  the  tenant  fo^ 
terme  of  Ufe  and  *  be  io  the  rer 
jnainderare^s  one  tenant  in  law,  and 
are  as  if  one  tenant  were  fole  feifed 
in  his  demefne  as  of  fee  at  the  tim^ 
of  fuch  rclei^fe  made  unto  him,  &ci^ 


"  OONT  come  un  tenant  en  lei/,"  Which  is  certainly  true  ia 
this  cafe  of  remainder,  and  fq  it  is  alfo  in  cafe  of  a  rever- 
fion ;  as  if  a  diffeifor  make  a  leafe  for  life,  and  th'e  dilleifce  doth 
releafe  all  his  right  to  the  leflee,  tlii?  releafe  Ihall  enure  to  hini  iii 
the  rever&on,  alt)eit  they  have  fevpi*all  elates,  as  bath  becne  faid, 
M'hich  is  implyed  in  this  («$c.).-  ' 

But  if  adiifeifor  make  a  leafe  for  life,  tli£  r^en^ainder  in  fee,  al- 
beit tbey  to  fome  purpofcs  (as  here  is  faid)  are  as  one  tenant  in 
iaw,  yet  if  the  difleifee  releafe  all  adions  to  the  tenant  for  life,  af- 
ter the  death  of  the  tenant  for  life,  he  in  the  remainder  iJiall  not  -  -  . . 
take  benefit  of  this  releafe,  for  it  .extended  only  to  the  tenant 'for  543  ^'^' /"j''' 
iife,  as  it  is  holden  [a]  in  Ed-osard  Aithajn's  cafe.    And  in  like  ham'.s  cafe. 

manner,  (P0a.sJa.i9t.) 


Vol.  II, 


||  &Cf  not  Vn  L.  and  M.  and  Koh# 
(>)  [Spc  Note  939.] 


Lib.  3.     Cap.  8* 


Of  Releafe^. 


Sea..  472. 


manner,  if  the  difleifpr  make  a  Icafe  for  life,  anij  the  diifcifce  releafe 
all  aftions  to  the  Icflee,  this  jnureth  not  to  him  in  the  reyerTiOB  j, 
and  fo  our  author  is  to  be  vnd^rftood  of  i^.  jcleafe  of  rig^ti^,  and  . 
not  of  a  releafe  of  anions,  to  the  teiiant  for  life,  a«to  o^Xor^th^. 
^nefit  of  hiia  in  the  remainder  or  revernon,  ^ 


'■; 


Se£l.  472. 


TTEM,fi  home  foit  diffUJk  per 
deuSf  stl  rtlejjfa  a  un  d  eux,  itti^ 
endrajon  compatgnion  hors  de  terre^ 
et  jper  tiel  releafe  il  avera  lefole  poj'- 
Jejfion  et  eftate  en  h  terre.  Mes  fi 
un  dijjeifor  tnfeoffa  deux  en  fee,  et  le 
diffetjee  relejja  a  Vun  de$femee$,  ceo 
urera  a  ambidtux  de  lesJeqfieSf  et  la 
catife  de  diverfity  entre  ceux  deux 
cfffes  efl  afjfets  preipHint.  *  Pur  ceo 
quern  vetgnojU  eins  per  feoffment^  et 
i'autersper  tort,  Sfc^ 


A  LSO,  if- a  man  he  diffeifed  by  ^ 
"^^  two,  if  he  releafe  to  one  of" 
them  (i)^  hee  (hall  hold  his  compa-  . 
nion  out  of  the  land,  and  by  fijch  re* : 
leafehee  (ball  have  the  fole  poiTeiBon  . 
and  dilate  in  the  land.    Bnt  if  a  di& 
feifor  infeoffe  two  ia  fee,  aod  tlte . 
diiTeiiee  reles^e  to  one  of  the  feoffees, 
this  (hal  inure  to  both  the  feoffeefi,  • 
and  thecaufeofthediverlity  betweeb* 
thefe  two-  cai^s  is  pregnant  enough.** 
For  that  they  ^ome  in  by  feoffment, 
And  the  others  by  wrong,  Sic. 


21 H.  6. 41.       «  Cfl  tame  fort  diffeifu,  Sfd'    TBis  is  fo  l>ee  urjdcrftood  wier* 
(Act.  194^.  b.)     :^  tenant  in  fee  fimple  is  dilTeifed  and  releafe  ;  jforif  t^ii^nt  for 

life  be  difieifed  by  two,  and  he  releafeth  to  one  of  them,  this. (bull 

iniire  to  them  both  ;  for  he  to  whom  the  releafe  is  made,  liath  a 

longer  eftate  th£^.hee  that  releafeth,  and  therefore  cannot  ipftur^  Xq 

'    *hftfn -alone,'' to  hold  out  bis  companion,  for  then  fhould  thc^  releafe 

inure  by  way  of  entirie  and  grant  of  his  efl  ate  ;  and  confequently 

the  difleifor,  to  whom  the  releafe  is  made,  iliould  become  tepaut 

ri]  I3^.4.iit.  for  life,  and  the  revedion  revef^ed  in  the  lelTor  [^],  which  (Irange 

Piicent,  P.  29.    tranfmutation  and  change  of  edates  in  this  cafe  dUe  law  wiUno^ 

fuAer.     But  if  ielTee  for  yeares  be  ouded,  and  he  in  the  t«-.  r<%M^       n 
verfion  difleifed,  and  the  leffee  releafe  to  the  difleifor,  the  L-^/"'  a.J 
diifeifee  may  enter,  for  the  terme  of  yeares  is  extinifl  aiul  detemuned.  . 
Btit  otherwise  it  is  in  cafe  of  a  leffee  for  life,  for  the  difleifor  hatjii 
a  freehold,  whereupon  .the  releafe  .of  tenant  for  life  may  snure ;  .but 
the  difleifor  hath  no  tenne  for  yeares,  whereupon  the  releafe  of  tha 
leflee  for  yeares  may  enure.  '  .  , 

And  fo  it  is  if  doniie  in  taile  be  difleifed  by  two,  and  releafeth  to 
one  of  them,  it  fliali  enure  to  them  both. .  mi  if  the  king's;  tenant 
for  life  be  difleifed  by  two,  and  he  releafeth  to  ojio  of  thena,  hei-. 
fiiall  hold  out  his  companion,  for  the  difleifor  gained  but  the  eflate: 
for  life.     Sojf  two  jovntenants  make  a  leafe  for  life, -and  aftei^ 
tloe^ifleife  the  tenant  for  life,  and  he  teleafe  to  one  of  them,  h«* 
ihall  hold  out  his  companion,  for  the  difleifm  was  but  of  an  eftate- 
for  life.  .. 

«; 


(Ant.  965.  b. 
Aat.  2S9.'a.) 


■ 

^  The  remainder  of  this  Sedkm  not  in"Z«,  and  M»  nor  RQb;^ 
''   ^OXSccNoteia^.]'- 


^  »  •        4  v<^  • 


*  if  t^hknt  for  life  lit  diffeifed  by  two,  aiid  he  in  tlie  rev^rfion 
aiifl  tetfii^  tof  life  5^yne  'ma  ideafe  to  one,  of  the  diifeifors,  be 
(ijAll  )K)I4  llisf  coofpaiiion  out,  and  yet  it  cannot,  enure  by  way  of; 
^nti^e  and  feo^mecrt.     But  if  they  feverally  releule   their  fev^rul}  '■ 
fijghtSy  their  feverall  relealesOiall.  enure  to  both  the  diHeifors, 

Bqt  here  in  Littleton-^  cafe,  where  tenant  in  fee  fimple  is  (^iC* 
feifed  by  twe,  and  releafeth  to  one  of  tliem,  this  for  man}'  pur- 
pofcs  enur^th  by  way  of  entrie  and  feoffment^  and  thcrctore  he  to 
^hom  the  releafe  is  made  (hall  hold  out  his  coinpaaion,  und  be 
made  fole  tenant  of  the  fee  fimple.  And  this  huldeth  not  only  ii| 
cafe  of  a  dil^'eifin,  but  alfo  in  cafe  Jsf  intrufion  and  abatement :  bu( 
iieccfl|aaly,iip  to  whon^  tke  rekafe  is  made  mud  bee  in  by  wrong^  ' 
»im  npt  by  tUle^ 

';f  two  mei)  jdpe  gain^  an  advo^Kon  by  ufurpatkm,  and  the  right 
patrd^  re^ekfeth  to  pne  of  thiem,  .bje  (hail  not  hold  out  hi?  compar 
fuoli,  but  ft  ihull  en^re  to  them  both  {  fpr  feeing  their  cl/^rke  caixie 
iii^h^  ailttlHCp;!  and  ipflitution,  which  are  judiciall  a^,  they  are  bo^ 
pip^Wy  in  by  AVTongt  for'annfurpcitionfljall  cdufe  afemilter^  as  if 
is^ppea.ikih  isi  F:  ^,  B.  ^i;  rn.  > 

,  BntrifA'-teafe  for  hie  be  made,  the  reniaindef  for  life,  the  re-  19  H.  ft  e>, 
s^aioAriiiifi^e,  aodhe  in^remaiudbr  for  lite  iHHeifeth  the' tenant  ^n.  e.  ?9'. 
f(|r Jii%^  thpfi  tejiant -for  fete dieth,  Jhe  drfifeiftn  is  purged,'  and*  C^fe^e  wiH^ 
}iei4i»cM)<^  issp^aindei'  £pr  lijie  haMi  but  an  isftate  Sar  Hit,     And  fo  ?J^  ^^  ^y 
T^^ii^^ti^  whepe  ihs  ptw*tieular  eftate  for  }ife  is  precedent;  :V^^'*  ^ 

aho  wneQ^^'h)ii^ueat.^rj       .  *  .     i:       : 

yifbtfi  ou}*  Wt&or  pnttetH  hi?  cafe  of  one  dilTeifed^  put  the  cafe 

t&at  ^0  Jojoiti^na^ts  i«i  fee  be  dj^'etied  bv  pifo^  and  qne  of  ibn  dilV  • 

feOceigf'reRale  ^io  jbjae  orthe  diffJifarft  all  his  right,  he.  /hajl  not 

fcplA  ibt  .h^is^^cbmpanjon,  becaufe  jx^e  releafe  is^l^ut  o|.  the  ijpioytie^ 

wthiiil]f  ^^by*C]erta?i\tfje,    If  k  Ruu>  he  d  life  if ^^d  by  i^j^o  yf^fxien,  an4 

€)4ie*yf|mern't^ike  hlifband^  ah(J  the  difi^eilee  r,ele:ife  to  th^'huibapi), 

tfifc^^^eiitlre  to  fhe  a^va^tage  of  both  ]the  diHeifors,'  becaufe  tbf  (f^  Pti'^:) 

)2&|banil  vf^  %b  wroii^  doer,  but  id  a  nianner  in  by  title^ 

**  B'acirti  le/ole  poffeffit^'H  ejtdtc^  ]  ff.  two  difleifofs  be,  and .    . 
tlia^T&atbe  a  Isafe  for  life,  and  the  dideifee  releafe  to  one  of  thenL 
t8i^  flWll  eiiure  to  them  both,  jind  to  the  benefit  of  the  leflTee  for 
Ufe^^t  fdrbe  cdnnot  by  the  releafe  have  the  fole  pofiefHoa  an4. 
^ftate,  for  part  4)f^heeftate  is  in  another.      .-     / 

^Ahd-i9  it  ts'(a3  it  feemeth)  if  the  difTMibrs  makji  a  feafefer 
ytores,  alid  tii^e  difleifee  releafe  to  on^of  th^m,  this  frail  enur«* 
to  tbem  botb, vgrr  by  the  releafe  he  canopt  hays  the  fole  poifeflion : 
a|idit*^ppesbrethby*lii#f/ef(W,  ^at  he  muil  have  th^  foje  poflleOion^ 
nnd  hold  his  compai^ion  out.  But  the  iporga^ee  upon  condition, 
)i§vmg  brpkeh 'the  condition,  ii '  diffeiM  by  two,  the  morgagpr 
baving  titlfe^pf  i^rie  for  the  condition  broHe^,  releafe  to  ^he  onf^ 
dl^i/^,^a)biiit  tiey  b^  19  b^wrpjjg,  yet  the  relexfp  ihall  enure  t9 
tMn  b^h  fbi'  two  cattfcs :  firft,  for  thai  they  are  not  ^rong  doerf 
io  the  toor^agor,  bt^  to  the  xporgagee ;  and  by  LiUht<^*^  cafe 
^ap^eai^^  that  wrong  is  <fone  to  him  that  made  the  releafe: 
fe^oi]^y;^hftili|^thatm'ike8  the  re}eafe  hath  but.  a  title  by  force 
pf  a  condition,  and  fJttUton'9  cafe  is  of  aright.  Like  la^  of  aj^ 
^trie  for  mortmalne,  pr  |^  consent  tp  fayi^upent,  &c« 

«  Met  fi  'v»  S^fir  Miftcgri  dew,  Ifcl'    And  the  nsafin  of  {biy  (i  H.  tf.  «i. 


Lib.  3      pap*  8. 


Of  Heleafes. 


Sea.  473, 


to  have  a  warruntie,  which  is  much  favoured  in  law,  and  th«  dif- 
feifors  are  meerely  in  by  wrong.  And  the  equitie  of  the  law 
doth  preferve  in  this  cafe  the  benefit  of  theelbanger  to  th^  releaf« 
coraming  in  by  one  joynt  title. 

•"  Fur  ceo  que  ih  vclgiiont  cins  pcr^eqffrfunt^  et  I'auiers  per  torf 
This  is  of  u  new  addition,  and  udt  in  the  originally  and  therefore 
l.paile  it  over. 


Sea,  473. 


[276,  v.] 


TTEMy  Jijeoftie  diffeifiey  ei  tnon 
^  diffeifor  efl  diyeifie,  (ijed  releafe  a 
le  diji'eifor  de  man  dijjeifaryjeo  navera 
a  unque  ajftferte  entra  Jttr  *  le  diffei- 
fovy  pur  €€0  qne  fon  diffeifor  ad  m6n 
droit  per  man  releafe^  &;c.  •(•  Et  ijjint 
il  jemble  eu  tiel  cas,fiJoyent  xx.  dif* 
Jeifors,  chefcwi  apres  <auter,  et  jeo  re- 
le/ja  a  le  darretne  diffeifor ,  %  celiiM 
diljeifor  barrerfL  touts  lea  auters  ae 
l6ur  aft  ions  et  lour  titles,  Et  la 
caufe  e/i,  §  come  ilferkble,pwrceo  qve 
'en  mults  cafes,  quant  un  home  ad  loyal 
title  d'entre,  \\  'nmientque  il  n' entra 
pas,  il  defeatera  touts  meane  titles 
per  fon  releafe,  l^c.  Mes  ceo  ti'e/l 
%  Vfiif  en  cbefcun  cafe,  come  ferra-dit 
mptes.  '         " 


A  LSO,  if  I  bee  diffeifed,  and  my 
"*^  difltifor  is  diflfeifed,  if  1  relcaic 
to  the  diffeifor  ofmydifleifQr,  I  ihall 
not  have  an  ailifeiior  enter  upou  the 
diffeifor,  becaufe  bis  dilfcilbr  hath 
my  right  by  my  releafe,  &c.  And 
fo  it  feemetb  in  this  cafe,  if  tliere  b» 
XX.  diffeifed  one  after  another,  and 
I  releafe  to  the  lali  diffeifor,  thLsdif* 
£eifor  ihali  barre  all  the  others  of 
their  a<5lioas  and  their  titles.  And 
the  caufe  is,  as  itfeemeth,  for  tha^ 
ill  many  cafes,  when  a  man  hath 
lawful!  title  of  entrie,  although  he 
doth  not  enter,  hee  (haU  defeat  all 
meane  titles  by  his  releafe,  '&c. 
But  this  holds  not  in  everie  cafe, 
(hall  be  faid  hereafter  (i), 


ERE  it  is  to  be  obferved,  that  a  releafe  by  one  whofe  en- 
try is  luwfuU  to  him  that  is  in  by  wro^g^  (hall  purge  and  tak« 
away  all  meane  eflates  and  titles.  And  where  our  author  fnH 
puttetU  his  cafe  of  two  eftdtes  by  wrong,  and  after  of  twentie  dif» 
feifins,  all  eftates  be  wrong. 

.  H"  A.  ditleiie  U.  who  enfeoft'i:th  C*  with  warrantie,  who  en- 
fQoffeth  £).  with  warrantie,  fttwd  £.  difl'eifeth  D-  to  whom  B^  th€ 
iirfl  difleifee  reloiifethv  tJbis  ^)th  defeat  all  the*  mease  eilates  and 
wairatities,  becaufe  the  releafe  of  h>.  ia  tnade.  to  a  difietfor,  and 
his  eutrie  is  law  full. 


(t»o(t  27^.  b. 

«78.  a.) 

521  H.  6.  41.    . 

11  H.  4.  33. 

9  H.  7.  25. 

y  E.  4.  Wk 

fll  £.  4.  78.     IS  AC  3S.    Vide  3  tf .  6.  38. 

• 

*  U'^fin^  L.  and  M.  and  Roki. 

f  et  not  in  L.  ajid  M.  nar  Rpbi 

X  ceh^  diffeifor'^il,  "L,  aad  M.  and  Roh. 

\  c$me  il/emkU  Aot  in  L.  and  M»  nor  Roh« 


3  cement  qne  U  tCentrafai^-^et  etttre^  I*. 
M.  and  Roh: 
H  nsh^pa^  L.  and  M.  andRolu 


(i)  [See  Note  241.J 


^^. 
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$ea.  474,  475. 


Se6l.  474. 


JTEMyfi  mon  dijfeifor  leffa  le$  /e- 
.  nements  dont  il  moy  dijjeijiji  a  un 
*  outer  home  pur  terme  de  tie,  et  puis 
le  tenant  a  terme  de  vie  aliena  enfee^ 
et  jeo  relejja  al  alienee,  Sfc.  dangue 
mon  dijfeijor  ne  poit  enter,  caufaqua 
fupra,  comentque  a  un  foits  I* alienor 
Hon  fait  a  foil  dij'enheritance,  S^x. 


A  L  S  O,  if  my  diffeifor  letteth  the 
^*^  ten^cnts  whereof  he  diflfeifed 
mee  to  aiiother  for  terme  of  life,  and 
after  the  tenant  for  terme  of  life 
alieneth  in  fee,  and  I  releafc  to  the 
alienee,  &c.  then  my  diffeifor  can- 
not enter  caufa  qui  jupra,  albeit 
that  at  one  time  the  alienation  ^i^ 
to  his  dilinheritauce^  8cc« 


♦*  TTEJM,  Ji  mon  dijfcifor  Ufa,  ^cr  If  the  diifcifor  make  a 
leafe  for  life,  and  the  knee  maketb  a  feoffment  in  fee,  and 
the  dtlfeifee  releafeth  to  the  feoffee,  the  diffeifor  IhtUl  not  enter  upon 
the  feotfee ;  for  albeit  the  releafe  to  one  joynt  feoffee  of  a  diffeifor^ 
as  hath  beene  faid,  fhdl  not  exclide  the  other,  yet  a  releafe  to  the 
feoffee  of  a  tenant  for  life  in  this  cafe  lliall  take  away  the  entrie  of 

[iymm    J,  "I  the  diffeifor  for  the  alienation  which  \'Pasmade  to  his  dif- 
^  ' '     '-»  inheritance,  hee  having  the  inheritance  by  diffeifin,  fo  as 
bee  could  have  no  warranty  annexed  to  it,  and  tenant  for  life  hath  (s  Rep.  148^ 
forfeited  his  eftate.     But  if  the  entrie  of  the  diffeifee  were  not  law-  Sect.  447. 
fall,  it  is  otherwife.     As  if  a  man  make  a  leafe  for  life,   and  the  6  ^^P-  ^<^- 
leffee  for  life  is  diffeifcd,  and  that  diffeifor  is  diffeifed,  and  he  in  the  "•*"•  ^^'> 
ffeverfion  releafeth  to  the  fecond  diffeifor,  the  firft  diffeifor  fliall  enter 
ifpoirthe  fecond  diffeifor,  and  his  entry  is  lawfull ;  and  if  the  leffee 
for  hfe  re-enter,  he  fliall  leiive  the  reverfion  in  the  firfl  diffeiibr ; 
^d>the  caufe  is,  for  that  the  entry  of  the  diffeifor  at  the  time  of 
the  releafe  made  was  not  lawfull.     And  the  booke  of  \pi\  9  H,  7.   [b^]  9  H.  7.  2&. 
^5.  is  to  be  intended  of  an  eftate  taile  7mtiafis  mutandis. 

If,  in  the  cafe  aforci'aid,  the  diffeifor  moke  a  IpsSe  for  life,  and 
t^e   leffee  infeoffeth    two,  and  the  diffeifee  releafe  to  one  of  the 

! feoffees,  this  fhall  barre  the  diffeifor,  as  hath  beene  faid ;  but  yet 
le  ihall  not  hold  out  his  companion  for  the  caufe  aforefaid^ 


Sea.  475. 


* 

*TTE  M,fi  home  foil  diffeipe,  lequel 
ad  Jits  deins  age  et  moruji,  et 
efieant  lejits  deins  age  le  difjeifor 
fnoru/i  feiji,  et  la  terre  difendiji  a  Ibu 
heire,  iu  un  ejlrdnge  abate,  ei  puis  le 
Jits  le  dffjeifee,  quant  il  vient  a  fan 
plein  age,  relejja  tout  fon  droit  a 
I'abator-,  eiicejt  cafe  I' heirele diffeifor 

n  avera 


f  imtn'  not  in  L.  and  M.  nor  ^k 


ALSO,  if  a  man  be.difleifed,  wha 
'^  hath  a  fonne  witliin  age  and 
dietb^  and  the  fohne  being  within 
age  the  diffeiibr  dieth  feifed,  and  the 
land  defc^nd  to  his  heire  (i^and  a 
ftranger  abate,  and  after  the  fonne 
of  the  diffeifee,  when  hee  cummeth 
to  his  full  age^   releai'eth  all  ins. 

riglift 

•  •      (1)  [See  Note  H*.] 
O  3 


JUl?-  .4l I  Cap.  ^;  6£  R«5tedfi>.-  Se^.  ,4?  1^ 

»* 

fCavcra ajlifede  mor^l^ancefter  envers  right  to  ibeabator }  irt  t^iis  cafe  the' 
i'ai.atot^meljKt'ia bar.  * purcvO que  heire  of  die  diffeifor  (hall  not  hiasje 
Vabctor  ad  ie  droit  dei^i^Mi^fke  an  ailife  of . mocHi.'anccfter.^auiClf 
pet  jun  iL.ioa^  et  I'erii,^  it  JiU  J'uit  the  abator;  but  (ball  bee  barred^. 
cvtigtohie,  t  /?y'*  ^^0  (/Mc  i//tfi/  ^«/r«  becaule  the  abator  hatb  the  right  of 
age  al  teiups  dtl  mfcM^  6fc.  ihe  fonne  of  the  difleifee  by  hh  #e- 

ica/c,  aim  the  entry  of  thfe  TcTiine  was  congeitble,  for  that  bee 
f^a-.  wiih::^  age  at  the  time  ot  the  difc€ut,8lc.' 

•^^Hi^  reaf<mof  tbiscafrfii,'  for  that  the«atrjrof  ibA  h^ire  ii 
•  cetigeabley  and  tbe  abator  ii  in  lb«  kod  by  #r0ng«  .  u 

•  ,      .    ..  •  •         ,  •  •         • 
/Ve(.  N.  B.  115.      <'  Ahaie^  is  botb  an  Englift  and  Erencfh  word^  and  (jgnifieth 

^rittnii.cap  51.  in  \^\^  pioper  fenle  to  dimimih  or  take  away,  as  here  by  his  enti\i^ 

.^     ,^\{"'  '****  ^  he  ^iiuttinilheth  and  takcth  away,  the  freehold  in  law  defcended  to 

K^  i.  iio3  1.  tie  bene;  and  fo  it  is  f^d  to  abate  an  account,  figmfying  fuK 

•  Wj  1.  cs.  .7.  traction  or  withdrawii^g^  &c.  ahd  to  ahite  the  coHrage  of  a  man- 

•  In  another  fenie  it  fighifyeth  to  proflrate,  Leal  dowue,  or  ovcf- 
tbr<yw,  us  16  ab^t^  cufile^,  bbufes,  and  the  like,  and  to  abate' a 
writ ;  ttWd  hcrfe<rt'  cbinmeth  a  word  of  art,  abatamentum^  whitb  is  aK 
.  finti  le  by  interpofitioli.  N6w  fbe  difference  iJiUr  difieijinmnt  aba-' 
(amentum f  iidrw^nem,  diforcidmcHiunif  ii  .t{f'urpaiiomemf  eipurprrj^ 
turam^  i€  this : 

A  diileiiin  ii  d  ^^rongfull  piittitg  otit  df  him  ihzt  is  a^iafly 
felled  of  a  O'^cbold.    And  abatement  is  xvh^n  a  man  died.f«f  f^Jd'-of 
,  an  eftate  of  an  inhcritaficfe,  and  between^  the  death  and  th^. entry  of 
the  heir^,  tin  feihonger  dofh  inteipofe  bimfeliiBt  and  abate.  .  .  _,  ,i 

i«]F.fi.B.2d5.       IntrUiiofi  dtii  properly  f* J  is^  when,  the  anceitor  d^e^., (fifed  pf 
'leia  li.4.*       any  eftate  df  itibferitance  eXpeflant  upon  an  eftate  for  lifc<  ^^d  tbtn 
cap.  50.  tfeti^nt  for  life  dicth,  and  betweene  the  death  ujid  ihf  Oi^xjj>6f  i^e 

hfeire  amfeftrangfer  doth  interpofe  himfelfe  and  ibtruSei         »     ,    < 
Xo]  PI.  Com.  Secondly,  M  be  that  (ntreth  opoft  any  of  the  Ainu's  ^tT}[ipfne9f 

'  Medeoijrneei.  and  take th  the  profits:^  is  faid  to  intrude  ttppn  the  kiQg,^  .|i9i}ef- 

iion,  .  ,  -  .    r    ^  . 

rriF.N.B.i4i.      Thitdly,  [/j]  when  the  heire  inward  fcntretk'at  bU  foffr^  y  »  -j 
t  g.  b.  agfe  t^'ithSut  fatisfadioti  for  lis  mariagfe,  fhe..  writ  faiit,  I-   '/*     -» 

iJithdintrujH.  /      .     ..,       L: 

DeJorVianieiitum  cbmprehendkth  hot  6rily  thele  afbVehamc^,'.Xiit 
any  man  that  holdeth  lundwhereunto  another  mjinhatl^r^t,  be 
it  by  difcent  or  purchafe,  is  faid  to  be  adeforceor.« 

Ufarpation  hath  two  fig^iiiGations  in  the  commoil  I^^ »  one^ 
ivhen  an  eOranger  thai  no  rigtit  hath  prcfenteth  to  a  church,  and 
bis  clerke  is  admitted  and  mftitutedi  hee  is  faid  to  .bee  an  ufurjpprf 
and  the  wrongful!  a£t  (hat  h^  huth  done  h  called  an  ufufpation.  . . 

Secondly <  when  any  fubje^  doth  ufe^  without  lawfull  wt^rant, 
royal  franchifes,  he  is  faid  to  ufurpe  apon  the  king  tbt>fe  ,fran!^ 
fchifes.  '  ■       '        .  .     \       .  \\^^ 

[n]  0tuiv*j,  ¥urpTtfi\iras  or  pburpreftura^  ^  purprefhire. '  f^]  Purpn^lurn  ifi^ 

lib.  9.  cap.  11;  ifC.  gemralitcr  guaties  aliquidjSi  ad,  npcumenhfra  regit  tenetntntu  vd 
Britton  fol.  2i  regia  vliZ  (tel  aliquarum  fniblicatmh)  vtlqiutntUy  /jfC,  ^  Ati4  be- 
fcro  Car  17  ^^^  *'  ^^  properly  when  there  is  a  hoiife  buildei,  9T»n  ^nc^f^^M'f 
S  luft.  278.)      tnade  t>f  ahy  ^art  6f  the  king's  demefnes,  brof  anhlgh^ayi  or  a 

*^  ■    -    -y  conunorf 

*i^*i^  added  int.  and  MiadRbb,         t^<*  Guided  in  L.  and  M.ani]iob« 


Lib.  ». 


Of  KeHeal^ 


"  Sea.  4?l. 


r 

€omm0n*(lreet  or  piiBHIc^water,  or  fucb  like  publike '  things,  it  ia 
'derived of  the  Frtnch  word  pourprisy  which  fignifi«th  an  inclofme^ 
but  fp«oiatty  applied,  aa  is  aforeimdx  by  the  convnoa  law« 


'•  Ir. 


Se6k.  47^- 


-.    y^.diffeifcn' f^^  corf* 

dition^  cejtafcaxmrp  de  renSre  a  Ivy 

certaine  rent,  et  pur  default  de  pay" 

'fMntvn  re^ntre,  S^c*Ji  le  dijfeifie  re-- 

^ieffk  al  feoffee  fur  conditidny  uucore 

'ceo  f  namendta  l^eftate  le  feoffee  fur 

'eonditioH;  car  nient  ob/iant  tiel  re- 

ffaSy  uncorefoh  ejtate  eft  fur  condi'^ 

fiohpjicome  ilfuit  detaptt* 

i]:Et'CQin  hoc  concordat  opinia 
-  onuuum  juiliciarorum,  F.  9H.  7. 


"nUT  if  a  man  be  difleifed/and 
■*^  tbedrffeiformakethafeoffeiiient 
upon  condition,  viz.  to  render  to  him 
ft  certaine  rent,  and  for  default  of 
payment  a  re-entry,  8cc.  if  the  cliiTeir 
fee  releale  to  tlie  feoflee  upon  condi- 
tion, yet  this  fhalL  not  amend  the^ 
eftate  of  the  feoffee  upon  condition ;. 
for  notwitbftaoding^  fucb  releafe, 
yet  his  eftate  is  upon*  condition^  as 
K  was  before  (1). 

And  with  this  agreeth  the  opinion 
of  all  the  jufticesj  F^fch.  9  IL  yv 


H.^  ^^  *^^  ^"*'^,  ^  *^  :^affk:\{tt  is  congeable,  and  yet  the  re-  9  H.  7. 25. 
■'^'  'teafe  dothiidt  avoid  the  condition,  becaufe  the  feoflee  is  in  by 

titki  ttif  hath  Bceiie  faid,  and  inay  have  a  warraatj- (a)^    Ani 

herein  oui*  authoi*  e?c^rcflteth  a  diverfitie  betweene  a  condition  in. 
"^  law^  ijoA  a  cdhdld^n  in  deed;  for  in  the  cafe  before  when  thedif- 

feifee  JrelcallBth'td  the  feoffee  of  the  tenant  for  hfe^  the  conditioa 
'hi  \M  ia  taken  away^ ' btrt  otiierwife  it  is  in  this  cafe  of  a  conditioa 

indeed.  • ' 

Btftif  the  Teoffee  upoii  condition  make  a  feofiment  in  fee 'over  (Sea.  415.) 


a^y  expri-dfle  condition^  as  Ldttleton  here  putteth  his  cafe,  and  he^ 
n;iaT  have  advantage  of  the  releaf^becaufe  it  is  not  againfl  his 

*-<)Wn^ 'proper  acceptance,  as  LiV^^^on  fpeaketh  in  the  ne;xt  Sedion.. 

'•^  'Byt  if'it  be  a  wrongfull  title>'  fucb  a  title  is  takea  away  by  a  re- 
leafe;  as  if  A»  difieifed  B.  to  the  ufeof  C.  J9.  releafe  to  A.  this 
'ihall  'take  away  the  agreement  of  C.  to  the  difTeifih^  becaufe  it 
ihotild  thkke  hind  a  wrong  doer :  as  if  the  difTeifor  be  difleifed,  the- 

^  -diffeti^^'rel^afeth  to  the  fecond  d^eifee>  this  taketh  away  the  right 
the'^ftrft'dilTeifor  had  againft  the  fecond,    and  a  rektion  of  an 

'ilfefte:' gained  by  wron^  (hall  never  defeat  an    cvftate  fubfequent  p„Port.    * 
"Igincd  W  rigtt,  againft  a  (ingk  opini(m,  nbt  afiirnied  by  any  other  ^Ant.  tri.  lu 

.in  one  of  ourbookes.  STU.  hS 


■     'J^ifeiiadd^^  Veil.  MS.    . 

'  .  f  A^MTs^iOVf-^  dbatera^  L;  and  M.  and        %  This  paragraph  not  In  L»  and  M.  noi^ 

(x)  [Sec Note »4J-r  *(*)' [See Note S44:I 
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fP  T  fhcjtne  h  manrtcr  e/l  Ion  home 
Joit  diffnfte  de  certtine  tcrre,  et 
le  diijeijor  grant  mi  rent-charge  lior$ 
de  m^j'/ne  ta  ierre^  ^r.  content  que 
cpres  le  dijjeijee  re/ejfu  al  dijleifor,  ^r. 
tuicoie  le  rent-charge  demurt  en  fa 
force.  Et  la  caufe  en  cenv  deux  cafes 
eji  ceo.  que  home  navera  advaniaife 
per  tie/  rdeas  que ferra  encounter  jon 
proper  acceptance,  et  encounter  fan 
granf  demefne.  Et  coment  que  a  funs 
but  dit,  que  lou  Ventre  rf(f  home  cjl 
congeuht'e  fur  un  lenanty  s*il  releajift 
a  mei'me  le  tenant,  que  ceo  availeroit 
q  le  tentintf  Jicome  il  Uji  enter  fur  le 
tcuttnty  et  puis  Iw/  enjeoj/af  6iC.  ceo 
neji  pas  voter  en  chefuKcas,  Car 
en  le  primer  cas  de  ceux  deux  atant- 
diis  cafes,  ft  kdifjeifee  uji  enter  fur  le 
feojft'cfur  conditijTf,  et  puis  iuif  en- 
feo/fa,  donques  eji  le  condition  tout 
dcfat  et  avtiid.  Jit  iffint  en  lefecond. 
CO  fey  ft  le  diftifee  entraji  et  enfeojjci 
cilu'./  que  grant  a  le  rerU-charge, 
don'jues  ejl  le  rent-charge  anient  et 
Qvoidy  nies  il  n^cji  pas  void  per  afcun 
tiel  rdeas  fans  entry faity  4'C; 


T  N.the  fatoc  manrner  ifc  is  wbere  tt 
*  inun  isdiireifedof  certainc  lancl^/ 
end  the  dilleiior  grant  a  rent-charge 
oirtof  the  lianelaady  ifce.*  albeh  the 
diH'eifee  doih  afterwards  reieaie  to 
the  dilTeiibr,  ific*  yet  the  rent-charge 
renirfynes  in  fbrre.  And  the  realort 
in  thele  two  cafes  is  thfs,  tlmt  a  man 
(hall  not  have  atdvantiit^e  hy  fuch  rey 
Icafie  which  Ihall  bee  agii in (i  hi'^pro-^ 
per  acceptance,  andagiiifnit  his  own 
grants  And  albeit  ibme  have  (aid, 
that  where  the  enuy  of'a man  is con-r 
geableupon  a  tenant,  ifhee  reieale» 
to  the  i'ame  tenant;  that  this  thall 
availe  the  tenant,as  if  lie  had  entered 
upon  fhe  tenant,  and  after  enfeoffed 
him,  &c.  this  is  not  true  in  every 
eale.  For  in  tlic  firlt  cafe  of  theife 
two  cafes  afordiiid,  if  the  diireilee 
had  entered  upon  tl>e  feolfee  upoi» 
condition,  and  after  enfcolTed  hi  my 
then  is  thecoinHtion  wholly  del  edit- 
ed and  avoided.  And  fo  in  the  i'e- 
ccrnd  cafe,  if  the  dilibiloe  cnrerctht 
and  cnfeotfeth  him  who  granted  thcf 
rent-cl>ai*go,  then  is  the  rent-charge 
tiiken  away  ami  avoided,  but  it  is 
not  void  by  any  fuch  releafe  with- 
out entrie  made,  &Cr 


( J  H«p.  7i.  b.) 


'(7  tlcp.  SS.) 
(  Foft.  349.  a.) 

(Mo.  9S.y 
(Ant.  tre. «.) 


**   'PfT  le  drffnfor  granl  vn  refit -charge,  Sfd*    Here   is  implyed 

commons  or  any  other  profit  out  of  the  lands.  And  the  r.-j.^Q  i 
reafon  is,  beciiut^f  he  (hall  not  ifvoid  hisowne  gn*nt  by  a  re-  L^"'  °*j 
kcife  hee  himfelfe  ha,th  acquired  fiiice,  the  grant:  but  if  the  difleiforiu 
thdt  cafe  be  diffeifed,  iUKi  the  dilfeifee  reie.ife  to  the  fccond  diffeifor, 
he  fhall  avoid  it,  ad  by  that  which  hath  bcene  fdid,  Sed.  473,  ap- 
peareth.  So  hkewife  if  A,  and  B,  bee  joynt  dilfeiiors,  and  B, 
grant  a  rcnt-chcir^e,  and  the  dillbifee  rolcdle  to  A.  all  his.right^ 
A,  Oi.ill  av6id  this  rent- charge,  becaufe  it  was  nbt  granted  by  him^ 
and  fo  not  wit hm  the  reafon  of  our  author. 

If  there  b^e  two  femes  joint  dilTeifors*  and  the  one  taketh  huf- 
band,  and  the  diflcifee  reloiife'  to  the  other^  ftiee  is  fole  feiled,  and 
Ola]  bold  Old  the  ha(band  and  wifci 

If  twodifleiforS  bce^  and  they  infeoffe  another,  and  fake  barfei 
an  eftate  for  l^fe  or  iti  f(*c,  albeit  tfecy  remaine  diJeifors  to  the  dif* 
feifee  as  to  have  an  aiTife  againft  them,  yet  if  he  releafe  to  ond 
of  them,  he  (h  dl  not  hold  eut  his  companion,  becaufe  their  ftaie 
itt  the  Idnd  is  by  feoifm^m*  '       , 

1/ 
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If  there  be  two  difleifors,  and  they  he  dijTeifed,  and  they  relcafe 
to  their  dilTeilbr,  and  niter  ditieiie  him,  and  then  the  dilieilee  re* 
leiiie  to  one  or  both  ot  them,  y€t  tiie  lecmid  dilleifor  ftiall  re- 
fcntei,  for  they  Ihuli  not  hold  the  hind  againii  their  owne  relerJe  ; 
for  lAttlvtun  here  faith,  that  they  Ihall  not  avoid  their  owne  grant, 
nu'l  hy  hkc  realon  th*y  thail  not  avoid  their  owne  reieafe^  ctjU  Jt 
Jivniihus. 

» 

"  Comt  6'il  t/Ji  enUr  fur  le  tenant  ei  Ivy  eiife.q(fcJ*     Here  is  an- 
x)thei  kiiide  ol  leleaie,  \iz.  a  rekute  which  e.nuieth  by  way  of  entry  (Ant.  194.) 
and  tc«>iiiiient ;  lor  it   a  dulCilee  rcicafe  to  one  of  the  diffeifors  to 
fonie  purpote,   this  IhuU  enure  by  Wuy  of  entry  and  feuffment,  m, 

f.^^o  i  1  bs  to  hold  out  his  ooinpauion.  Lut  as  to  a  reut-charge' 
"7  •  "J  granted  by  hun,  it  (hall  not  enure  by  way  of  entris  and 
feofimenl ;  for  if  the  difiicifee  had  entred  and  enfeoffed  him,  the  rent- 
chai^e  had  beene  avoided.  But  it  is  a  ccitan;e  rule,  that  when  the 
fcntry  of  a  man  is  coni^cablc,  and  he  relcafcth  to  one  that  is  in  by  title, 
(as  hereto  the  leofTee  upon  condition  is)  it  ihull  never  enure  by  way  ' 
of  f  ntry  and  leot!'inent,  either  to  avoid  a  condition  with  which  he  . 
accepted  the  land  charged,  or  his  owne  grant,  or  to  held  out  his 
tompanion.  • 

And  where  it  appeareth   by  our  atithor,  that  ads  done  by  the  (t3r.  ami  Stud 
diffeiior  iiiall  not  be  avoided  by  the  rejeafe  of  the  diHeifee,  it  is  to  ^0.  a.) 
Le  noted,   that  a^b  made    to  the    dilieifor  himlelfe  fliall  not  be 
avoyded  by  the  ulteiation  of  his  efiaie  by  the  leleafe  of  the  dif- 
ffilte  ;  as  if  the  lord  bf  loie  the  rclcafc  had  confirmed  ihH  eftate  of  ' 
tlie  difieifof  to  hold  by  leffer  fervicesj  the  difleifor  (hall  take  ad- 
vantti^e  of  it,  and  fo  of  efi overs  to  be  burnt  in  the  houfc,  and  the 
like  law  of  a  warranto  made  unto  him; 

If  the  hcire  ot  tlie  dilfeifor  indow  liis  wife  ex  qffhifu  pah'isf 
and  the  difieilee  releafo  to  the  dinciTori  he  Ihall  not  avoide  the  ii\- 
lio anient,  for  that  is  like  the  cafe  put  by  Littleton  of  the  rent* 
char|:c. 

If  m\  alien  he  a  dififeifor,  atid  obtaine  leritcrs  of  denization,  and 
then  the  dilibilee  .i\leufe  unto  him,  the  king  (liali  not  have  the 
Luid,  lor  the  relede  hath  altered  the  eftale,  and  it  is  as  it  were  a 
rje\y  purchafe;  olL'tiwife  it  is  if  the  alien  had  bceue  the  feoft'ce  of 
a  dilleifor. 

If  the  lord  difieifi?  the  tenant,  and  is  diifeifed,  the  difieifee  re- 
leafe  to  the  fecond  diileifor,  yet  the  feignlorie  i^  not  revived,  for 
betweene  the  parties  the  rekale  enures  by  way  of  entrie  and  feofF- 
liient  as  to  the  land  ;  but  not  having  regaid  to  the  feigftiorie,  and 
for  that  the  pofieffion  was  never  a«Jriially  removed  or  revelled  from 
the  difi'eifor,  who  claimeth  nnder  ths  lordi  the  feigniorie  is  not  re- 
vived. But  if  the  lord  and  a  ftranij^r  diil'eife  the  tetiant,  and  the 
difleifee  releafe  to  the  ftranger,  there.  th«  feigniorie  by  operation 
tof  law  is  revived,  for  the  whole  is  veftcd .  in  the  ftranger  which 
never  claimed  nnder  the  lord :  and  in  that  cafe,  if  the  lord  had 
died,  and  the  land  had  furvived,  the  feigniorie  had  beene  revived. 
But  if  the  lord  had  difleifed  the  tenant,  and  heene  dilfcifed  by 
two,  and  the  difleifee  releafed  to  one  of  them,  the  feigniorie  is  not 
ttvivedi  btiCaufe  he  claimed  ,(u6  hath  beene  faid)  under  the  lord* 
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TTEM,  Ji  homefoit  diffeifteper  un 
*^  enfant  *  lequel  alitna  enjeefei 
alienee  deviefeifte,  el  fan  heire  enter, 
ejieant  f  le  ai(feifor  deins  age,  ore  eji 
en  eleftion  %  le  diffeifonr  a'aver  nn 
brief e  ||  de  dum  fuit  intra  actatem,  ou 
hriefe  dedroU  enversle  heire  del  afie'^ 
nee,  et  qael  brief ede  tusr  que  il  ejliera, 
ii  doit  recover  per  la  ley,  §  S^c.  Et 
anxi  ilpoit  enter  en  la  terrefam  afctm 
recoverie,  et  en  cejl  cafe  Pentre  le  dif 
felfie  e/l  tolle,  Sfc,  mes  en  cefl  cds  fi 
le  diffeifie  reUfjafon  droit  al  heire  del 
alienee y  etpuisle  diffeifor  porta  brief e 
de  droit  enters  V heire  d*alieneey  et  il 
joyne  le  mfefur  le  mere  droit,  Sfc^  le 
graunde  ajfije  doit  trouverper  I4  ley,. 
que  le  tenant  ad pluis  mere  droit  4*  que 
ad  le  difj'eifor^  %  Ssc.  pur  ceo  quele  te* 
^ant  ad  le  droit  le  dijfeifie  perfon  re* 
Itafuy  lequet  efl  plais  ancient  ttpluis 
mere  droit:  cHr  per  tiet  leas  totU  le 
droit  le  diffeifee  paffa  a  le  tenant,  et 
eji  en  le  tenant.  Et  a  ceo  que  afmns 
ont  dit,  que  en  tiei  cafe  lou  Ihome  que 
ad  droit  al  terres  ou  tenements  (vies 
fan  entrie  n  efl  pas  congeable)  s'il  re^ 
leffa  al  tenant  •*  toutfon  droit,  Sfc^ 
que  tiel  releafe  urerapervoy  d^exti(h-^ 
gui/hment.  Quant  a  ceo  H  puit  ejtre 
dit,  que  ceo  eft  Wvoyer  quant  a  celuy 
que  releffa;  car  perfon  releafe  il  ad 
lay  demife  JJ  quietment  de  \J^fon 
droit,  quant  a  Jon  perfon,  mes  uncore 
II II  le  droit  que  il  avolt  bien  poit  paf 
fer  a  le  tenant  per  fon  releafe.  Car 
enconvenient  ferrolt  que  tiel  ancient 
droit  ferroii  extinQ  tout  oufterment, 

.    ^  dtuu^^-^Mtd  in  L.  ind  M.  and  Roh. 

t  /#  dij^for'^^-aiiencur  in  L.  and  M. 
find  Roh.  ; 

X  li  ^Jiifir^d^MUenomr  L.  and.  M.  aad 
Roh. 

I  di  not  in  h,  and  M.  nor  Roh. 

^  ly^.  not  in  L.  and  M*  Aor  Rob« 

4.  &e»  added  L.  and  M.  and  Roh. 
•    %^9e,  not  id  L.  and  M.  nor  Koh« 


A  LSO,  if  a  man  bee  diffeifed  bjr 
"^.^  an  infant  who  alien  in  fe«,  /nw 
the  alienee  dieth  feifed^  and  bU^eite 
entrethy  the  difleifor  being  within 
age^  now  is  it  in  the  election  of  the 
dilFeifor  to  have  a  writ  of  dwnfuit 
infra  tetatem,  or  a  wrii:  cf  right 
aaainft  the  heire  of  the  alienee,  nhd 
which  writ  of  tliem  hee  fliatll  chuft, 
hee  ought  to  recover  bj  the  law^  &c. 
And  alfo  he  may  enter  into  the  land 
without  any  recovery,  and  in  llijs 
cafe  the  entrie  of  the  diiTeifee  is 
taken  awayi  &c.  But  in  this  ^afe  if 
the  dilTeii'ee  releafe  his  right  to>the- 
heire  of  the  alienee,  and  after  the 
diQeifor  brin.^tb  a  writ  of  right 
agttinil  the  heire  of  the  alienee,  and 
hee  joyne  the  mife  upon  the  meere 
right,  &C.  the  gfcat  nffifc  otrght  to 
finde  by  the  law,  that  thetertnn t  hath 
more  meere  right,  than  the. difleifor^ 
&c.  for  that  the  tenant  hath  the 
right  of  the  diffeifee  by  bis  releaf<*> 
the  which, is .  the.  moft  ancieqt  ox^d 
moft  meere. right;  for.xry  iiich  re- 
leafe all  the  right  of  ti^edtlFeiiee 
paffetb  to  the  tenant,  dnd  ts  in  the 
tenant,  Atid  to  this  fomc  hare  faid*, 
that  in  this  cafe  wbere  a' man  which 
hath  right  to  lands  or  tenements  (b)Qt 
his  entrie  is  not  congeable)  if  bq.re- 
Icafc  to  the  tenant  all  his  right,  &c. 
that  fuch  releafe  fhal  enure  by  war 
of  cxtinguiifliment.  As  tp  this  }% 
may  bee  faid,  tlmt  this  is  true  as  to 
him  ^"hich  releaii^h^  foriky^his^re* 
leafe  hee  hath  difmiifled  biorfeli^ 

<^Uit^ 


t  ■•» 


<*6rr.  added  L^omTM.  ana  IU>i  '     '' 

ft  nfCfer^^'^ferki,  L.  and  M.  and  Roh. 
■    'iXquUtmtfiitit^itila.mHiyLAWJs^oK 
— 'jMr^Mirjirv  MSS,     »     -  -..'     .  .r*-.  iv* 

+4.  tmt  added  i^  ;jnjj  M.^wlJ^oJ^  •  ^r . 

t  II  U  droit  qut  ilapQtt  him ffiei^i^Sju' ^ 
teKont  fir  fon  tiUitfe,  ndt  in  the  Vcll.  M& 
but  omitted  moft  probably^  through  niAabi^ 


A 
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tfc.  car  il  e/i  eonHmnfielnent  dit,  que    quite  of  his  rigfit  as  to  his  perfon^ 
droit  nepoit pas  morier.  but  yet  the  right  which  hee  hath 

itmy  well  palVe  to  the  tenant  by  his 
releafe.  For  it  (Iionld  bee  inconvenient  that  fucli  an  ancient  right  fliculd 
bee  extinft  altogether,  Kc.  for  it  is  .commonly  faid,  that  a  right  cannot  die^ 

■^'flil^RL  Irivfe  ic  euitit  eflicrof  Sfd*   Note,  many  times  iii  one  (Ant.  4'5.  «;> 
■   ''^' cafe' the  kw  doth  give  a  man  feverall  remedies,  and  of  fg.  Vid.25eC".t.M4.> 
IrerAtt  kindes,  as  in  this  caf6  byaftion  and  by  entry  j  by  adion,  '\f'/^^' 

rtolher  a  writ  ctf  righi^  or  (him  fait  infra  ctiattm*  gi  '^'^  55^ 

:      .  .\    ,.  *  .  41  K.3.  loj. 

^^  £t^kU4\lfhifyrf orixihritfe  Ae  droit,  tpcC*    li«re  it appeareth  *H.  4.it^    ^ 

;  that r^^e. is  a.  great  art  and  knoyirlcdge  for  a  man  that  hath^di- 
.y«r^  rifeniedie^  to  chufe  his  apted  remedie  ;  as  in  this  cafe,  if  b« 

*  bring  t^is  writ  of  i:ight,;  the  diffeifor  iball .  be  barred,  but  it  he  hud 
cntfecl  vj)tQn  the.  lieire  of  the  ahenee,  he  fhould  have  enjoyed  th« 
land  for  ever.  For  in  that  cafe  the  bcire  of  the  alienee  after  fuch 
an  entrie  flulll  never  have  a  tvrit  of  ri^bt,  do  more  then  if  tjie 

'  diflfeife^  entreth  upon  the  heire  of  the  diiHiforj  end  make,  a  feoff- 
\o'*9i\   a  \  ^^^^  ^^^  *^^*  '^^  ^^®  \i^\rt  of  the  difieifor  re-enter  he  Ihall 
\*lv*  ^'i Elaine  the  land  ior  ever,  and  the  {eoffec  Ihall  not  maintaine  (Ant.  266..ii,). 
itoy  writ  of  Tight ;  fbr  a  bafe  right  (hall  never  b^  left  in  the  ftotlee,  3''>  E.  3. 16. 

'butih^leverrfoliow  the  poffeflioh,  as  Luth  beene  faid;  but  if  the  24II.  8.  Re- 
diiTeiieQ^cvitrethupon  the  heire  of  the  difleifcr,  and  make  a  feoffment  a^Viliffi'^"^** 
in.j^  appn  condition,  and  entreth  for  the  condition  broken  before  \  id^Sca.  44?^ 
l\\t  heire  of  the  di£Q6ifor  euter,  bee  ii  rellored  to  his  right  againe*  . 

^ ,  .*  4  ipa^  flMieth  a  gii,t  m  taile,  the  reroa\nder  in  tee,  tenant  in  9  H*  7.  f  4< 

' taite  fdietl?  without,  iilue,  an  eih anger  intrude,  and  >e  in  the '  r*- 

^'fetainfei'  bFih j^S  a .  fbrmediin^  ahj^.  recovei  eih  by  default,  and  maketh 
a' fe^nm^ni  In  fee,  the  intiudor  reverfe\he  rccQvei:ie  in  a  writ  of 
iiifc^t '  ^U  edtreth,  he^  Hiall  def aiae  the  land  ibr  ever,  and  the 
fefiffd^ffijill'tjot  haVe  a  wruof  right. 

'  Ai^d'fb  IfltbW?fe  if  a  diffeifor  die  feifed,  and  a  Granger  abate,  and  9  H.  7.  J4# 
the  dilfilire*' releafe  to  him,  the  heir^  of  the  dhreifor'rtmil  enter  and 
tietaine  thb  land  for  ^v^n     Fcvthe  a-ight  to  the  pofleflion  fliall 
(Iri^W  the  rigbto^  the  kind  to  it^^and  ihail  iu>t  leave  a  right  in  him 
io  \ybom  tlid  r(4eafe  is  made^  as  bath  been  Lid  b^ore  in  the  447 

^^  tc  ^ droit  del  dlfeifee  pajfd  at  tenant,  cl  ejt^  en  k  tenant^''    For 
feeirfg  ihe^ tenant  hath  the  whole  fee  limpju,  h^  is  capable  of  the 
Kj^lidl^- fiAt  of  the  diireifee,  and;  as  XiV/Zt/iw  here  faith,  themht 
•lUiitteTen^t.      '  '  '  ^ .        '\ 

y^^'- ikc^ikhtkfti /knoii!*  tlere  agaiue,  as  hath  beene  qfren  ot-  ridpS^rft.  A/x 
ikinAA^tai  'drgument  eh  inconvenienti  is  forcible  in  liivfr ;  and  that  ^^^^'  ^^'  ^-^i* 
^»dgM  by  the  authoritie  of  our  author  ar^  to  judge  of  inconve*  269.440.  75i* 

trt  #i/x    u  "I  niencefc  as  of  things  unla^full,  as  hereby  and  by  many  other 
^  "'■*!*?««  it  appfiwreth.  -^  .     . 

.  .%J7ft>tfrd&i»rj^ijnarmft»r.^  DormH  tdigunndd  Jus,  moritu^ 
nunquam.  For  of.  facb  fn  hijh  eftimation  is  rigbt  in  the  eye  of 
Ih^  \a4fi^  the- faiilr^r^feWeth  ft  from  death  and  dfeftriiaion :  trod* 
IN^M»^^]fc  t^^        \i\ifj^\$t  trodden  out.    F©rwhm  it  hath  ^ 
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beene  £aid,  that  a  releafe  of  right  4otlx  in  fome  cafes  enure  by 
'vray  of  cxtinguiflimeut ;  it  is  fo  to  be  underftood,  either  (as  Littietim 
doth  here)  in  refped  of  him  that  makes  the  relcule,  or  iii  relpect 
that  by  cor.drudiou  of  law  it  eimretb  not  alone  to  him  to  whom  it 
is  made,  but  to  others  alfo  who  be  eftrangers  to  the  releufe,  which, 
as  hath  bccne  fuid,  is  a  quuiitie  of  an  inheriiiince  extinguiihed. 

As  if  tbere  be  lord  and  tenant,  and  the  tenant  maketh  a  leafe 
for  life, .  the  remainder  in  fee,  if  the  lord  releafe  to  the  teniint  for 
life,  the  rent  is  wholly  extin^uifhed,  and  he  in  the  .remainder  ihill 
take  benefit . thereof ;  even  fo  when  the  heire  of  adifie.lor  is  dif- 
feifed,  and  the  dificifor  make  a  leafe  for  life,  the  remainder  in 
fee,  if  the  fii-ft  diflbifce  releafe  to  the  tenant  for  life,  this  is  faid  to 
enure  by  way  of  extinguiflimcut,  for  that  it  fliall  enure  to  him  in  the 
remainder,  who  is  a  llranger  to  the  releafe ;  and  yet  in  truth  the' 
right  is  not  extinft,  but  doth  follow  the  polfeflion,  Tzr.  the  tenant 
for  life  hath  it  during  his  time,  and  he  in  the  remainder  to  him 
and  to  his  heires,  and  the  right  of  the  inheritance  is  in  him  in  the 
remainder  ;  for  a  right  to  land  cannot  die  or  be  extinft'  in  deed  ; 
and  therefore  if,  after  the  death  of  ten:mt  for  life,  tlie  heire  of  thie 
difi'eifor  bring  a  writ  of  right  againll  him  in  the  remainder,  and  he 
joyiie  the  mif&  upon  the  mecre  right,  it  fliall  be  found  for  him,  be- 
caufe  in  judgment  uf  law  he  liath  by  the  faid  releafe  the  ri^ht  of 
the  /iril  difieifee. 


Sea.  479. 


Jl/ftl  S  ret  cafes  que  cnurera  per  toy 
iV cjtmguijhihevt  cnvers  touts 
perfonsy  font  lou  eel  it  i/  'a  que  le  re/eas 
e/lfait,  nepoit  aver  ceo  que  a  luy  c/i 
rekas.  Shame J'l  fof/ert t J'eignior  et 
tcHfinty  et  /ej'figftior  relcjjh  al  tenant 
tout  le  droit  que  il  ad  en  la  fcignionf, 
oil  tout  le  droit  que  il  ad  en  le  tcrre, 
S^c.  tiet  releas  va  per  xoy  de  extiri' 
gnilhment  enters  touts  perfons,  pur 
ceo  que  le  tenajit  ne  poit  aver  ^J'er" 
vice  pur  prender  de  luy  mejhie. 


1^  U  T  relcttfes  which  cnme  l>y  way 
of  extingui(hment(i)aga!nft  all 
perfons,  ore  where  liee  to  whom  the 
releafe  is  made  cannot  have  that 
which  to  him  isrelcafed.  As  If  there 
bee  lord  and  tenant,  and  the  lord 
releafe  to  the  tenant  all  the  right 
which  hee  hath  in  the  ieigniory,  or 
all  the  ri<]^ht  which  he  hath  in  the 
land,  8cc.  this  releafe  goeth  by  way 
of  extinguishment  againit  au  per*^ 
ions,  becaul'e  that  the  tenant  cannot 
have  fervice  to  receive  of  himfelfe.  ' 


harre.  ,39. 
38  £.  3,  10. 


14 H. 8. fill. 5,6.   "tJTERE  LiUhton   putteth  a  diverfity  betwecne  releafes  which 
'^oH  6  ft  enure    by   way  of   cxtinguifhment  againft  all  perfons,    and 

whereof  all  pcrfons  may  take  advantage,  and  releafes  which  in  re- 
fpct'^t  of  fome  perfons  enure  by  way  of  extinguishment,  and  of  other 
perfons  by  way  of  witter  le  droit :  or  betweene  releafes  which  in 
deed  enure  by  extinguiihment,  for  that  hee  to  whom  the  releafe  is 
made  cannot  have  the  thing  releafed,  and  releafes  which,  having 
ibnie  quality  of  fucb  releafes,  are  faid  to  enure  by  way  of  extin^uifh-. 
ment,  but  in  troth  doe  not,  tor  that  he  to  whom  the  releafe  is  mad^ 

may 

•  fer*V:ci  pour  /r^«/<f r^— ffD,  L.  and  M.  ind  Kohu 
(t)  Here  Littleton  returns  to  releafes  by  cxtinguiihmcntt    See  ant*  %$%•. 
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Sed.  480^ 


n^ay  receive  and  take  the  thing  releafed.  And  here  lAttkton  pirtteth 
cafes  where  releafes  do  abfolutely  enure  by  e^t;inu.uiihmeut  without 
exception,  having* refpc<^  to  all  per fons.  And  fiill  of  the  lord  and 
tenant :  fecondly,  of  the  rent-charge ;  thirdly,  of  ihe  couunon  of 
pafture. 


5ea.  480. 


JE 


fp  N  mefme  la  maner  eji  de  releas 
fait  at .  tenant  del  terre  de  un 
rt^rit-ckarge  on  common  de  pajiare, 
i)T.  pur  ceo  que  le  tenant  nepoit  aver 
ceo  i]ue  a  luj/  eJi  relejjej  t^c.  ijfint  tick 
releafes  urera  *  per  extinguijhme?it 
€h  touts  voj/es^ 


T  N  the  fame  manner  is  it  of  a  r©« 
**•  leafe  made  to  the  tenant  of  the 
land  of  a  rent-charge  or  common  of 
paflure,  Sec.  bccauie  the  tenant  can-^ 
not  have  that  which  to  him  is  releaf* 
ed,  &c.  fo  fuch  releafes  (hall  enure  by 
way  of  extinguifliment  in  all  wayea. 


[o^n       1  "P'^ST,  of  the  lord  and  tenant>  and  the  lord  releafe  to 
^  -1  "^    the  tenant  his  feigniorie,  this  muft  of  neeeility  enure  by 

way  of  extinguifhment  to  all  men ;  for  the  tenant  canm)t  hiive  fervice 
to  be  taken  of  hlinlelfe,  nor  one  man  can  be  both  lord  and  tenant* 
The  fecond  is  of  a  rent-charge;  a  man  cannot  have  land  and  a  rent  (gRoU^Abr, 
iffbing  out  of  the  fame  land.  Thirdly,  a  man  cannot  have  land  and  406.) 
;a  common  of  pafture  iffuing  out  of  the  fame  land,  etjic  de  cateris. 
For  in  all  thefe  cafes  and  the  like  he  to  whom  the  releafe  is  niad^ 
cannot  have  and  enjoy  the  thing  that  is  releafed.  But  in  the  cafe 
of  tke  -right  of  the  land,  the  tenant  of  the  land  may  take  and  enjoy 
it.  for  ilrcngthening  his  eftate  therein. 

The  mjefns  being  a  feme  enter  marrie  with  the  tenant  peravaile,  if  /^q^  ^3^  \^\ 
the  lord  nsleaf^  to  the  feme,  the  feigniorie  only  is  extiu<5t ;  but  if  hee 
releafe  to  the  huiband,  both  feigniorie  and  mefnaltie  ai^e  extindk. 
i\nd  in  thig  cafe,  if  the  lord  releafe  to  the  huiband  and  wife^  it  is  a 
<jueftion  how  the  releafe  ihall  enure  ;  but  it  is  no  queftion  but  that  a 
releafe  may  be  made  to  a  mefnajtie  or  4  feigniory  fufpended  in  part 
of  the  el'rate.  . 

■  But  here  ohferve  a  diveifity  where  a  releafe  enureth  by  way  of  (274,  a.  1  Roll, 
iBittingoiftiment  of  an  inheritance,  which  is  in  pofleflion  and  may  be  Abr.  4i2.) 
granted'ovex,  and  a  reloift  of  a  right,  or  an  aftion  to  lands  which  i^y  ^l^lt'/*  \ 
cannot  be  granted  over  [rj.  For  the  lord  may  releafe  bis  feigniorie  r^n  j^j;^  3]  * 
tath«  tenant  •f  the  faud  tor  life  or  in  taile,  etficde  ctrtrris.  IJu^fo  tit.  Kntmp\i^T 
cannot  one  releafe  a  right  or  an  aAion ;  tor  if  it  be  r^lc.tled  but  for  ment,Brookc45^ 
aa  houre,  it  is  extinft  lor  ever,  as  boith  beene  faid.  ^  ^'''  Voucher^ 

.  And  two  things  are  to  be  obferved  here,     Firft,  that  by  the  re-  go  j^  3  13 
►  !eafe  of  all  the  jight  m  the  land  thfs  feigniorie  is  extind,  a«  well  as  ^9  h.  6.  19, 
by  the  releafe  of  all  tlie  right  in  the  leigiiiorie,  for  the  feigriiorie  if*  21  E.  3. 53. 
fpethout  of  the  land.  Secondly,  that  by  the  releafe  of  all  his  right  88Aff.  ir. 
in  the  liiik,n»oiib  or  the  Icind,  the  whole  feigniorie  is  extindt  Without  1.^  f'*/*  21' 
any  word^ of  inheritance,     it  the  tenancie  be  given  to  a  lord  and  jsK.  j.'ibid.  S. 
to  a  llranger,  and  to  the  he. res  01  the  firanger,  the  lord  releafe  to  26  H.  8.  5. 
fm  coinp.inion  all  the  right  m  the  Lmd,  this  releale  doth  not  onely  41  Aff,  d« 
paOe  bis  etiate  in  the  l^ndncici  but  extini^iiheth  aifo-  his  right  in- 

the 


f  per  exd/ignijXmnf  tn  tMtr  v^'<v,^-    tQUtTi  ftrfWt  L,'  and  M«  and  |toh* 
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the  reignlorie,  and  fo  (*ne  releafe  enures  to  CXtingnifc  feveraJI  rigUtt' 
in  one  and  Ihe  fame  land.  .     ~     . 

If  lli«re  be  lordand  tenrtnt  by  f«a1tyand  rent,  thelori)  graiitetii' 
the  fcif^ioric  for  yenrei,  and  the  tenant  attTimeth,  the  lordreleiilHh 
^is  feiiiiiiorie  to  the  ten  ".nt  for  years,  and  to  the  letiant  of  llie  land 
gHier.illy,  the  whole  fejgninrle  is  extinfl,  anil  thcfbte  of  the  led^S", 
alio.  3ut  if  the  retciife  had  beene  to  them  andthelrhei'res,  thcntha, 
leflee  had  had  the  inheritv><^e  of  the  one  moieiie.  and  the  othet'  itiai<^ 
lie-had  beei;e  extinfl.  And  the  reafun  of  this  diverfity  is,  becS&ft " 
,v*hen  Ihe  releuTc  in  made  generally,  it  can  enure  to  ilie  lefTee  but  for 
lite,  becaiife  It  esuretfa  by  way  of  en\arg«niiiil  of  ellate,  aad  "iieiug 
io:tde  t^  the  t«>ant  of  the  land,  it  pauratb  by  way  of  extingiufh- 
inent,  as  Li'«/e/(i«  here  fitith,  ajid  then  there  cannot  remaine  aparti--. 

(Ant.  I5f.  t>.)     calar  eftate  in  the  feigniorie  for  life.     But  when  the  reteale  is  ij>uda. 

{Ito.  S9.)  to  tliem  and  their  heires,  each  one  takes  a  moitie,  the  one  bj  \ijhf  '' 

pfenerei^uigotllteflale,  and  the  other  b^  c.^ninguifhincut, 


Sflft,  481,      '    ..-. 

TTEM,  Stprover  que  le  gravnd     A  LSO,  tpprove  that.thflgrwmd 

•*  a  fife  doit  pa fer  pur  ie  demandant,  **-  adife  qught  to  pafle  fi^ftixe^e*  . 

eniec^eufatUdit,jeoa^e0ueJoveHt  mandant,  iji  tbe  eafe  liforcl^ii},  j ; 

'  U  le&Ure  de  I'eftalute  df  Weftmiit-r  )ia.\e  i)\te.a  Heard  tlie  iQiiding  «it'  ttie' 

fier  Jerojfd,  qui  CQiajoatce,  la.cai'u  fiatule  pt' WciL.:^  tvbifih  tieEunira  . 

fijuo  vtr  amircrit  pei  d^ftjt^  tener  tliiui  In  cofu  quo  vir  am^4!rtl-ptr 

m  CD  turn  quod  fuU  jug  uxona  fuw,  def'ulittmtemmintwn-qtunijifitjltt- 

'  &c.   que  a   le  common   leif  devant  uxorit  Jiia,  Sfc.  tlmt  at  the  common 

fmejntt  I'ejlatute,  fi  leafe  foit  fait  law  b«fere  thelaydliatute,  ifaleale 

■j-a  utt  home  pur  terme  de  fief  le  rer  were  made  to  a  man  tor  terme  of' 

ptaittder  ouftfr  en  fee,  ef  vn  ejlranga  Jite,  tti*  remainder  over  in  fee,  anij 

per  feint  a&ioti  vji  recover  enven  le  a  ftranget  by  feigned  ai^ioii  recov-r 

tenant  a  terme  de  vie  per  default,  et  n^d  a^nft  th^  teDant  Ibr  jife^s. 

j)uii  t  le  tenant  manifi,  celut/  eo  &■  defuult,  and-after  flie  teliatit'dicqt; ^ 

rtmatnder  ncxoit  e^curu  remtdie  der  he  ii;  tlieTeiliamde)'  had  no  rcm^ie 

vant  k  _^atute,  pur  ctoqae  ii  n'moit  before  the  ftetutc,  becaufe  hee  had  " 

fifcuM  pqfe^n.  del  (trrf,  pot  any  polTeffion  of  thf  laud.   ' 

JKju».343-)     "    /"^O  aye  Ofie  fMeid4a  leSaft  ie  Wtjl.  ■»."     Here  itli  to  !>• 
obferved,  of   what  uithoritie  antient  ]e£l^s  or  reddings 
jiponfiatutes  were,  for  that  thejr  had  fiye  oxctilent  <)Ualitiris.     FirA, 
they  declared  what  the  tof^mtii  law  waa  befhr«  Cat  uaklnc  pio-    .*  \ 
of  the  ftoiata,  a#  here  ita^eareth.    S^aoufily,  Cbty  opotcd  L*^^-  .O-J 
the  thie  fenftandmeanmgoftlieAatuta.    I'hir'lly)  their  cafea  Wen  '^ 
briei'e,  having  at  the  ma&.  one  fKijiUatthtcomniwl&T.aiulwottier'^ 
jipon  die  ftaiiite.  _  Fj>urthly,  plaio^:M  ■       '  ' 
honour  uf  the  reader  wag  [P  excell  Qt)ie 
»nd  realbos  for  prtMfe  of  bis  opinW;  a 
jedioBS  ag.<inft  it.     Fifthly,  thej  read, 
'  to  creepe  out  of  tJie  ftant;.    JJntnoir 

*M«U«1L.  udM.ai|dKoh.  .-  4- «Wi(M»-.tf  Awnf^  t/uiif^ntd^^  " 
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former^  (^4iti{»,  liave  loft  alfo  their  forniier  authorities  '^  for  now 
iHe' cafes  are  long,  obfcure,  and  intricate,  full  of  neiv  coticeits,  liker 
rath^, tp. riddles  than  le6^ures,  which  when. they  tre  opened  they 
Vii^ilh  away  like  fingke,  and  the  readers  are  like  to  lapwings,  who 
feeoie  to  bee  neereft  their  neits  wh^n  they  are  fartheil  from  them, 
uzid^uU  their  iludie  is  to  find  nice  evafions  out  of  the  flatute.  By 
tlje  authority  oiUtikton^  anciejiit  readings  may  be  cited  for  proofa 
of  the  l^w  'p  but  new  readings  have  not  that^tonour,  for  that  they  « 
ore  jfo  obf^ure  and  darke»        ^j 

.^*  Vfjiatiite  de  fF.  a."    Which  is  the  third  chapter. 

**  Lc  rtmaind^r  oitfier  ai  fee.**    Here  is  'to  be  obferved,  that  al- 

tl]|i(niph  the  ftamte  fpeajLeth  oft  a  reverfion  [a],  yet  by  the  authority  W  f4  E.  $.  ^ 

of^JLUtlcion  a  remainder  is  within  the  ftatnte.  ^*  ^*  ^*  ^^• 

See  the'ftatute  of  14  EHz,  cap,  8,  which  proi'irfetb 'fully  for  him  e^.^^V  ^j 

in  the  remainder.  ^kf. Entric r. 

*'  Feint  aaiwr  Feint  is  a  participle  of  the  French  word/ewrfrf,  7  E:  3.  Eot.  6% 
which  is  to  feigne  or  laUfly  pretend,  fo  as  a  feint  adion  is  a  falie  l^i^\  ^*  ^^ 

*^  IraTott  ofcun  remedie  decant  Vejtatuter    [3]  Here  it  appear^-  m  w.  f .cap,  5.- 
etb  by  Littleton^  that  if  a  niah  maketh  a  leafe  for  life,  the  rerhi^in*  Vide  3^.  E.^, 
dek  in  fee,  tod  tenant  for  life  fuffereth  a  recoverj^  by  default,  that  '«t«^<J'"}  3i-' "  . 
he  in  'the  remainder  fliould  not  have  a  fprmedon  by  the  common  ^e'^*^'^* 
law:  UnlAttteton  faith,  that  he  hath  not  any  remedy  before  the'  f.  x,  b.  2*17,  Ij^ 
fiatitj^.  -Neither  k  there  any  fuch  writ  in  that  cafe  in  the  Regiftef,  7  H.7. 13, 
al^lt  u^.ibxiMi  i^ks«  mtiitMw^is  made  of  fuch  a  writ. 


•1'  •  k'i  ' 


•  .  -      Seft:  482. 

, .  "^  .  .  •    ^  '        *■<        •  '  .  '    •  .        .       ■ 

AfZ  S.fi  celuy  m  le  rmmnder  vft  Tl  U  T  if  he  in  the  remainder  ha4 

^^  enter  fur  le  tenant  a  terme  de  •"  eaterctl  upon  the  tenant  for  life, 

vie  et  luifMeifijl,  et  apres  le  temnAt  ^  and  diffeifed  him,  end  After  the  te* 

euirafur  luy^  etapres  le  tenant  uterine  nant  enter  upon  him,  and  after  the : 

de  vie  per  tiel  recovery  perdeper  de-  tenannt  for  life  by  fuch  recoverielofe 

fauli  e/  mQrufly4)receluyen  te remain*  by  d^'ault  and  die,  now  he  in  the  re^ 

der  bien  poit  aver  biiefe  de  droit  e/*-  mainder  may  well  have  a  writ  of 

ven  .celuy  qnejecoveruf  pur  ceo  que  right  agaiolt  him  which  recovers, 

Je  mifeferraJoimefQkmeatfur  le  mere  becaule  the  mife  (hal  be  joy  ned  only 

d^t,S^.  UncoreeHcejicafe^lefeifin  upon  the  mere  right,  &c.    Yet  in 

dejoeimyen  le  remainder  fuit  defeat  this  cafe  the  fcifin  of  bim  in  the  xe^ 

pertntfiedel  lentff/t  a  ternie  de  vie,  niainder  was  defeatied  by  the  entry 

Mt^^peradveature  e/fcuns  voilent  ar*  of  the  tenant  for  life.    But  perad- 

y  g^l^^m,  fue  it  riaxera  biiefe  de  venturefome  wiU  argue  and  fay,  that 

droifj^c^lafe,  j^ur  ceo  ^iie  quant  bee  flxall  not  have  a  writ  of  right  in 

/«  mfe'e^  jme,  U  eji  joi/ie  en  tiel  this  cafe,  for  that  when  the  mife  i*. 

ff^J^f  iicihcti)  file' tenant  ad  plus  jovned,  it  is  joyned  in  this  manner, 

m^e  droit  en  le  terre  en  le  manner  (filicet)  if  the  teflaunt  hath  mof^ 

4Qme  i{  tjfe{iij,  qu€  h  demandant  ad  ipcre  rigbtin tiie  Und  in  thc4iiaMer 
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fn  le  mailer  come  il  demand^i  ^  pur 
ceo  que  ie  Jdifm  del  demandant  fuit 
defeat  per  Cenirif  de  ie  inant-  a 
terme  dr  vie,  Sft,  donoue  ii  ad  nul  dtoU 
en  le  manner  cgme  il  demaund. 


as  hfi  boldeth*  tban  tbe  demandarrt 
hatii  in  tlie  manner  as  hce  demaiidr 
eih,  and  for  that  the  (e'liiti  of  the 
demandant  wa«  defeated  by  the  en-* 
try  of  the  ten  mt  f(>.r  term  of  life, 
?Cc.  then  he  hath  no  right  in  ,  the 
manner  as  he  demandeth. 


50  E.  5.  3.  Tit. 
Juris  Uirum  1. 


7  E.  3.  62; 

58.  E.  ,3.  S7. 
lit.  Jiir.  Utr.  1. 

jTPuft.  315. «,) 


(Aiit.l84.fi.b.) 


4E,  3.  16, 17. 


/Ant.  14.  b. 
?5.  a.) 
^0  K«  o»  ff. 
^■2  E.  :l  20. 
p7  A(.  4. 
^4  £.  4.  2^ 

(Ye!v.  148. 

>l..h.73.  UKy.) 
Hj  Kep.  V4.) 


XJERR  adiiTeifin  gotten  by  wrong,  and  defeated  by  the  c'ntrre 
r  ol"  him  thctt  right  halh,  is  luffieient  to  maintaine  j.  writ  cf  right 
againll  the  recovenw  in  thia  cufe,  for  ulbtit  the  k.nn  is  de-  p^o  ,  "1 
teatcd  betweeue  ihe  lelVte  for  hie  and  him  in  the  remainder,  L-^^  *  •  ^'i 
yet  hvivin;:^  regard  to  ilie  recoveror,  who  ii;  u  iiieere  Itjan^er,  and 
hath  no  title,  it  is  fufficient  ngiimd  him.  But  otht  rw4e  it  i»  aj^auilt 
the  party  hinileh'e  that  dele.Ued  the  feiiln,  cjiid  the  1 4,w  :s  piopcnfe 
to  give  rcuiedie  to  him  th^t  r:^Iit  hath.  And  where  lome  h.ive 
thoi!i;}it,  that  there;  IS  no  auti-onty  inlaw  lowap-.nt  Liiilttoit's 
opinion  lj«rcin«-thc}  are  gieatly  niiftaken,  for  Liitidofi  hiithgcod 
varrint  ior  uli  that  he  hatli  written. 

lyLtmis  are  lettcn  to  A.  for  lifj,  the  remdinde  •  to  B,  for  life,  the. 
remamd^tr  to  tiiC  right  heirs  of  A.;  A,  du-ih,  B.  Hi.ireth  and  dieth;. 
altran^^er  intrudeth,  the  hene  oi  4-  <hall  have  a  writ  of  i«rght  of  the 
feJin  which  A.  had  as  leii.int  fi^r  li.L. 

Lands  are  letten  to  ^.  and  B.  und  to  the  he  es  of  ^.;  A,  dveth  : 
a  recovery  is  had  aj;uiiift  B.;  the  heire  of  A  ih  di  liA%e  u.  wni  of 
right  of  the  whole,  ibr  every  joyutenuiit  .s  i(ji*t  J/'^r  my  it  per  iout^^ 

If  liijuld  be  givtii  in  tayle,  the  reniandv^r  u,  A.  n\  ite,  ihe. douce 
dyetJi  wiihoiil  iffue,  his  wire  priicmml  chjiint^  A.  vat.cih,  the  iiiae 
is  borne  and  entreih  upon  hiiu  aud  dyeth  without  ifiae,  A.  Ihidl  have 
r  writ  Ol  ritiht  of  the  feifln  w  hicli  he  had. 

If  liUido  he  oiveii  in  tiivle  to  A.  thr  lera.rr.der  to  his  ri^ht  hciros, 
A.  dieih  Without  iihie,  tli.e  LplLiterall  heii  c  oi  A.  Jhall  have  iVrit  of 
right  of  the  feilin  of  A. 

And  fo  noieu  diverfity  bctwpci\e  a  fcil'in  to  caitfe  pojf'tilio  frafrU, 
HfC,  for  there  is  required  a  more  cicluall  fcjfiu,  and  a  feilin  to  main-. 
taine  a  writ  of  right.    And  herel>y  alfo  arc  the  {S'C.)  in  this  5:^ocliCM| 
explained. 
7  H*  5. 4,      11  H.  4.  11.  * 


Sccb.  483, 


yf  CEO poit  cJiredit,fJtlereuTpa- 
'^  vols  (inodo  ctfonna  proiit;  ike) 
in  mults  des  cafes  font  pnrols  de  forme 
de  pleder,  et  Jiemy  pa  rots  dej  u  hjhi  nee, 
Carji  homepprt  brief e  d 'entre  In  cafu 
provifo^  del  alienation  fait  per  le  tCf 
pant  en  dozcer  a  fan,  difinheritancc, 
ft  cov.nta  del  aUc;iation  fait  en  fee, 
fT  h  tenant  dit,  que  il  ne  alicnapas 
fn  le  manner  come  le  demaiindant  ad 
dpchirc,  et  fur  ceo  fount  a  ifjuey  et 


^VO  this  It  may  bee  faid,  that  thefc 
^  \\onh{moilo  ei forma prout,^x\) 
in  many  cale.s  are  words  of  ^  ^  ,  ^ 
forme  of  pleading,  and. not  ^^  '^•J 
words  of  fubltanpe.  For  if  a  man 
bring  a  writ  of  entrie  a;*  cafumovifo^ 
of  the  ahenatioa  made  by  thf  tenant 
in  dower  to  his  djfinhcritance,  and 
counteth  of.  the  alienation  made  iij 
fee,  and  the  tenant  faith,  tliiu  he  did 
not  alieu  iii  ^laaei  as  the  demandant 
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frove  €ji  perverdiS,  q9te  le  tenant 
ialyenfift  en  le  tailtf  ou  pur  terme 
fl^auter  pie,  le demaundant  recovera': 
uncore  I'alyeJ^tion  ne  fidt  en  le 
manner  come  le  dqnaundant  avqi( 
declare^  Sfc, 


bath  declared^  and  upon  tbis  (hey  ar^ 
at  iflpe^  and'  it  is  found  by  verdi<ft 
that  tl^^  tenant  aliened  in  taile,  of- 
for  t^rme  of  ai^other  jnan'sjife,  tb^ 
demandant  (b^ll  recover:  yei  the 
^lijsuation  wasnot inoianneras  tkff 
deiliaDdaQt  batb  declared,  8ccr 


40  E.  3.  35, 
$1  E.  4*  22. 
P.  N.  B.  806.  g,- 
46E.S.6. 
32  H,  8.  iff'tie. 
Br.  JW).  Vid, 
Se£t.  fequeut. 

1S£.  4.  4. 
(Doc-  Pla.  17«. 
J9?,  3^,  3f5 j 


T^  H  £  ft  E  modo  etformd  are  of  the  fabftance  of  iha  ifli^,  an4 
where  but  words  of  forme^  this  diyerfity  ie  to  be  #bferved, 
fc]  Whvre  tbeiifue  taken  geeth  to  the  point  of  (he  wnt  or  adion, 
there  modo  et  fonnd  are  but  worda  of  forme,  as  here  in  the  eafe  of 
the  writ  of  eutrie  in  ca/uprovifo,  and  fo  is  (he  (Spc.)  well  explained 
k)  this  Section.  But  otherwife  it  is  when  a  collaterali  point  in  plead- 
ing is  traverfed  ;  as  if  a  feofifment  be  alleadged  by  two,  and  this  is 
traverfed  modo  et  formd^  and  it  is  found  th^  feoSineiit  of  one,  there 
ptodo  etformd  is  materialik     So  if  a  feoffment  be  pleaded  by  deede, 
and  it  is  traverCbd  cdffque  hoc  qttbdfeqjfav^  modo  etformd  upon  this 
coUatarall  ifiiie,  modo  etformd  arg  fo  efieptiali  as  the  jury  cai^iof 
find  a  feo^n^an^  vi^9»t  4«ed, 
*  •         .  •  .  * 

y4  UX  y,  fi  foient  feigmor  et  te^  ALSO,  if  there  be^  lord  and  te* 
*^  noMty  ^t  le  tenant  tief^  del  feigr  7^ 
pior  per  fealtie  folementf  *  et  lefeig^ 
$tiar  dijlreine  le  tenant  pur  rent^  et  le 
tenant  porta  brief e  de  trefpas  envers 
Jbnfeig^iordeJ'es  avers  ijint  prifes,  et 
lefeigi^iqrpleae  que  le  tenant  tient  de 
bty  per  fealtie  et  certain  retit,  et  pur 
le  rent  arere  il  viejit  a  dijireiner,  Sfc, 
£t  demaunde  judgement  de  brief e 
port  vers  /tiy  quare  vi  et  armis.  Spc. 
ft  Vauter  dit,  que  il  ne  tient  de  luy  en 
lemanfiT  come  tlfappofe,  etfur  ceo  font 
ftiffue^  et  trove  eji  per  verdiS  queil 
tient  de  lay  per  fealtie  tantum,^  en 


nantydiid  the  tenant  hold  of  the 
lord  by  fealty  only,  and  the' lord  dify 
treiae  the  tenant  for  rent,  and  tbe 
tenant  bringeth  a  writ  of  trefpaffe 
againfl:  bis  lord  for  bis  cattcll  fp 
taken,  and  tbe  lord  plead  that  the 
tenant  holds  of  him  by  fealtie  an(ji 
Cjertaine  rent,  and  fbr.tlie  reqt  bcT 
hinde  he  came  to  diftreine,  JScc^.  "iand 
demand  judgement  of  the  ^rit 
brought  agaiiift  him,  quare  p/  ^^  ar- 
wi«,  <S)r*  and  the  other  faith  that  bee 
doth  not  bold  of  him  jn  the  manner 
as^he  fuppofe,  aijd  upon  this  they 
fiefl  cafe  le  brief e  abatera,  et  uncore  il  are  at  liTue,  and  it  js  found  by  verdiiSt 
fie  tifjiit  de  li^  en  le  marier  com^  l^    that  bis  boldetji  0/  hxxfx  by  fealty 


feignior  av9itcKt.  Car  le  matter  de 
rifji^e  f/ly  lequel  le  tenant  tiejitde  luy 
euttemy;  car  s*il  tient  de  luifycom^i^tt 
fue  lejeignior  di/ireijta  le  tenant  pur 
buterferxicesque  ne  4<n.t  aver,  itncqre 
iiettirteh  de  trefpajjej  quare  vi  et 
<arMis,  ic.  ne  gtjt  efwers  lefeignior^ 
fnesferra  a^ate. 


onelyj  in  t^is  cafe  the  wr|t  ftiall 
abatei  and  yet  bee  dotb  not  hold  of 
him  in  the  manner  as  the  lord  batl^ 
fiyd.  For  the  matter  of  the  iffue  is^ 
\ybe(:h.er  the  tenant  boideth  of  hiiu. 
or  no  5  for  if  bee  holdeth  of  l^m^ 
although  thaf  the  lord  diftreiQ^  the 
tenant  for  other  fervices  wl)|t\h  hi 


ought  not  to  have,  yet  fuch  writ  of 
pteipeffe  quare  ff  et  armis,  B^c.  doth  not  lie  agaialt  the  lord^  buf  ^^  «ba|ce^, 


/ 
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VLSea.prtce4. 
(8  Co.  89. 

8  £.  4.  J5. 
fa  £.4.  8. 

Ileriebr.cipii8. 
(Boc  Pit.  191. 
^44.) 

*    38.) 
^k.  191. 

nr. 
ro4.  roe. 

Sid.  5. 


rnR OVE  eflper verdia^  que U tkni perftaliie tantum."    Her^ 
''  another  diverfuie  to  be  obferved :  Tbat  albeit  the  iiTue 


18 


bee  upon  ^  coUmterall  point,  yet  if  by  the  finding  of  part  of  the 
iffiie  it  ihiaU  appeaiv  to  the  court  that  no  fuch  action  lieth  for  the 
planitifr  no  more  than  if  the  whole  had  been  found,  there  modo  ei 
Jbrmi  are  bnt  jvords  of  forme,  as  here  in  the  cafe  which  LUtleton 
pucteth  of  the  lord  and  tenant  appeaieth. 

**  Car  U  matter  del ijfue  ejt  lequelU  tieni de  Ivy  ou nemjf^  Sf^c." 

Here  it  appeareth,  that  if  the  matter  of  the  iilue  be  found  r^On   ^.1 


ft  18  fufficient  And  thia  rule  holds  in  crinunall  caufes.  For 

if  A.  be  appealed,  or  indided  of  murder,  vts.  that  hee  of  maliqe  pre- 

^    ^  penfed  kiUed  /.  A.  pleadeth  that  he  is  not  guilty  modo  etfonndf  yet 

Hob.l847a.8l.  the  joiymaylind  the  defendant  gmltie  of  manilaughter  without 

Boe.PU.S55.    malice  nrepeniedi  becanfe  the  killing  of  i.  is  the  matteri  and  malice 

344b  345.)         prttMsled  is  bnt  a  circumftance* 
PI.  Com.  101.     '^  ^  .  ,      , 

(9lUp.348.    I0rowl4|^8.    HMr.P.af66.) 


<CC.3.41.b. 
98  £.3. 50. 

13  H.  r.  14b 
f9£.3.88. 

<Sid.  tl,  M.) 
<DocPlo.  348.) 


In  aifife  of  diirrreMe  fr^/tntmeiU^  if  the  plaintife  alleege  the  avoyd- 
ance  of  the  chureh  by  privation,  and  tbe  jnrie  find  the  Yoydance 
by  death,  the  plaintife  ihall  have '  ju<knient ;  for  the  manner  of 
voydance  is  not  the  title  of  the  plainti^,  bat  the  voydance  is  thd 
matter. 
[d]  If  a  gardeine  of  an  hofpitall  bring  an  affife  againft  the  ordi* 
{(H  8  £.  3. 70i  nary,  he  pl^eth  that  in  his  vifitation  he  deprived  hun  as  ^rdin^, 
a  Aff.  89  &  39.  whereupon  iflue  is  taken,  and  it  is  found  that  he  deprived  him  aa 
8^I?*3^^  patron,  the  ordmary  ihall  have  judgement,  for  the  deprivation  is  the 
^  H.  4w  V  fobftance  of  the  matter. 

7  h!  4k  11.  The  leflee  covenant  with  the  leflhr  not  to  cat  downe  any  trees^ 

PL  Cob.  9f.  and  bind  himfelf  in  a  bond  of  forty  pounds  for  performance  of 
4o^^S5^^^'  covenants,  the  leflee  cut  downe  ten^rees,  the  lefibr  brioge^  an  adio« 
iSlwt  ft  3  Ph.  of  debt  upon  the  bond,  and  afli^th  a  breach  that  the  leflee  cutt^ 
4c  Miir.  115.  bl  down  twenty  trees,  whereupon  iflue  is  joined,  and  the  jury  finds  tba| 
IVia.  89  Elis.      the  leflee  cut  downe  ten,  judgement  (hall  be  given  for  thepUlUifi^  a 

Bot.  9«o.  Wol-  foj  fufficient  matter  of  the  iflue  is  found  for  the  plaintife.    . 
ntn'ieofe.  ^  "^  «     » 

41E.3.88.     3fAC3.    30AC5.    33 K. 3. verdia 47.    f8K3»l.b»    18E.3.'4%' 
31  K.  S.  ooconnt  58.    88Aff.48.    (8  Roll  Abr.  704. 719.) 


Sea.  485. 


jS  VXT,  ♦  en  briefede  tr^pqffe  de 
'^^  batterie^  ou  dex  Hem  emports,fi 
le  defendant  plede  de  rien  culpable,  en 
ie  manner  come  leplaintifejuppofef  ei 
itvve  eJt  que  le  defendant  eft  culpable 
en  auter  ville,  ou  a  auierjour  que  le 
jMni^e  fuppofe^  uncore  $1  recovera. 
J5^  t  iffi^  ^  4*  phtfon  mtien  cafes 
cmx  jMrro&,fcilicety  en.  le  mianer  come 

le 


ALSO,  in  a  writ  of  trefpalte  fbU 
"^^  batterie,  or  for  goods  camedi 
away,  if  the  defendw^  plead  Aot 

S guilty,  in  manner  as  t^e  {Jaintafo. 
tlppofe,  and  it  is  found  that  thende-* 
fendant  is  guiltie  in  anothao  tohpnoe^ 
or  at  another  daj  thaiv  ^he  iMn4ife. 
fii{>pofe8,  yet  bee  fliall  reco^r;  ^  And 
fo  in  many  other  cafes  thefe  wimis^ 


*  in  ■  nn,  L.  and  M.  and  Roll, 
.•f  ^fo  not  hi  L.  and  M»  nor  Aoh. 


4  mokis  added  in  L^  and  M.  and  Roh. 


J        ■ '■■    ■  ■       ■  — ^^^^^■^K^^st^pw 
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fe  demaimdant  ou  leplainttfe  adfup^  vin^  ia  m^jm^x  as  the  demand'an^  &t 
pofe,  mfont  afcun*  matter  dej'ub^  tbQ^kiatiie Jisti^iiippofed^ ;  iq  ri(^t 
fiance  del  ijj'ue :  car  en  briefe  de  droit f  iOiakeanjr  maUer^ot^iLibfhtQGe  dT-liis 
/otf  ie  mijeeftjoynejur  le  mere  droit,  iffuei-  fovitifli  ^ti!^^  ^^g^9  wGbere 
il  ejla  taut  0  4ir§t  et  a  tiel  tffe^  the  mifeifrjojrned  imoi>  djb^  6iee)-e 
fcilicet,  kqy»l  ^d  phds  mer$  droit,  le  rigbt,  that  is  as  mbch  a^i.  to  fay,  j^ad 
tenauioude  demandant  aichoje  en  tpf]ueheffe<Sl,i;}2«^whether  the  tenant 
demand*  or  dem^undahtf  h^th  moire  ntecitf 

light  to  the .tj^ing'ia  5lerQanyf      \ 

^  Vtf  briefis  de  trejf^l/e  de  battery,  et  dee  biei^  tmpffrts,  ^p/^    .  ■    (t  1  Rep.  5.) 
Here  JMtkton  fpeaketh  of  ailiooa  brought  for  things  tranfi-  (7lU{>.  S.  \k  ■. 

tory.    In  which  cafes  the  wrong  being  4ou6  in  one  towne/  thie  L^^^'n— **pi 

l^laiiiitife  mkj  not  only  alkdge  it  m  anotl^r  towue,  as  LUtkht^  hem  ^^559^3^^ 

£ttch«  bat  alfo  in  another  county^  an4  the  ji^iprs  npoa  not  guilty  * 

j^leaded'are  bound  to  find  for  the  plaintife*  .  .    ^ .  ,- 

Neither  can  the  aflfault,  battery,  or  taking  9f  gpeds,  frc.  alle4ged  (1  Roll.  Abr. 
Wt*Qty   ij  "I  ^  aiiother  county,  be  trayerfed  without  fpieciaH  caufe  of  335,  H»b.  103, 
|^^e4*  **•  J  jjpftification  whiich  extendeth  to  fome  certaine  place  ;  as  if  i^*"  ?^'  ^i^ 
aconftafale  of  a  townri^  another  connty  arreft^the  body  of  a'  ma^  ^i\ep.  ifSp'd) 
that  hfestketh  the  peaqe,  there  he  li^ay  trdverfe  the  county  (but  h^  j^  Rep.  $5.  b.) 
jnufi  not  (efl  th^^X  but  a)J  othier  places  faving  in  the  'towne  whereof  (Poc.  Pla.  3<>r. 
lie  is  cdnuable,  '^ndfo  it  ie^f  taking  of  goods«  if  the  defendant  9  .Cro,  45.  S75J- 

ju&ifie  for  damage  fei^iant  in  another  county  he  mufltravierfe  as  b'^-  ^^  *^*^ 
|pre.  '  Blit  wh^re  thcr caufe  «f  the  juitification  is  not  reftrained  to  a  jy^^^  pja.  3^^  \ 

-<i^itaine^ace^^  that  \»  fo  locail  ae  it  caiinot  be  alledged  in  any  other  {%  Leo.  S9.   - 
tormef  as'in  the  cafes  before  aUedged^  a^  ihe  like,  then  albeit  the  Sid..  884.  i?94, 

-fiddisii'liee  broi%h^  m  a  fbrraine  countie,  y6t  he  iiaufk  ajludge  bis  juf-  ^^^P^  **•**• 
tificattdtt  in  t2ie  c<»Hnty  where  the  aftion  is  brought,,  As  if  a  n>an  be  ^^^^  pj,*  43^ 

^hdaUA'hik  the  t^otiniytk^MiddU/ex,  and  bee  bring^jth  his  a&ion  in  the  t  Sid.  118. 

'ieiatfi^^f  Btfcit  thejo^endant  capnot  pleade  that  the  ^aintife  afr-  pro.  pi.  91ft)^ 

/failwi  hihi  in  the  coSunty  o(Midd.Jpc^  and  trayerfe  the  county,  but 
pihMipii^e  h&  ji«(^cation  in  the  county  of  Buck,  for  that  tha 
«aufe  of  hie  juilificatioh  is  good  in  any  place.  And  fo  it  is  in  ca(<^ 
^baikg|pi^<]f  .goodsp  att4  oj^^r  ibalisS' for  tjni^iy  things ;  as  f^^ 

Jexaniple^  -  •  • 

In  an  adion  upon  the  ca&  th»  plaintife  declared  for  fpeak^g  of  Trfn.  Sofilft, 
^anderous  wofd^  which  is  tranfitory,  a^d  laid  the  words  to  be  >"  *ke  kitJgV 
itpoken  mLimdoH,  the  defendant  pleaded  a  concord  for  fpeakipgof  fef^w^^^*^*?^ 
words  in  all  the  counties  of  England,  ^ving  in  London,  and  tray;erfed  j^^.  ^^a 
L    Itbe  fpeaking  of  the  words  in  Jjindon ;  the  plaintlfe  in  his  replicajtion  herewith 
llenied  this  jconcond*  whereupon  the  defendant  demurreid,  and  judg*  agreetliaHdp* 
ment  vas  giveii  for  the  plaintife^    For  the  conrt  f(^id,  tha^  if  th/B  went  in  tU 
C^BC^  in  tha(  ca£e  flioidd  not  be  trayerfed,  it  v^W  follow,  that  by  S^,!]?^; 
fit  oew  and  fisbtile  itivention  of  pleading,  an  ai;icijent  principle  in  law  33  Eiis.  Qf^ 
<thaA  for  f  raafilorie  caufes  .of  action  the  plai^tife  might  alledge  the  1656. 
itfttftrin.  iM^Mt  place  or  county  h^  would)  flioidd  he  fiiNv^rt^d,  whiph 

,  ^Bo^ht  not' to  bs  ^i^rad  5  aiid'  therefore  -the  judges. of  both  courts       * 
idloM^  ^  ttwvsit  vpooi  a  traoMFfa  iM  that  ca6 :  and  the  wtfedMoft 
Af  tkajiidges;aDdifof9aa£thebw.bive  aiwayes  ffif^reficd  newand  '^  ''^' 

^  fidblik  iiniMtiops  iii  d«93g^itiwp;^^f  ihe  coraqao^  law. .  And  itlMrefore     . 

t*f 

.  .  .• 

* ;eK^«rv-^^;r;y^,  f«.  and  M.  snd  &«h. 
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[«]  58  £.3. 1.  the  judges  fay  in  one  booke  [f].  We  will  not  change  the  law  which 

a  Cro.  105.  ahfraycB  hath  been  ufed.    And  another  faith  (/],  It  is  bedir thut  it 

Mo.  5^.  be  turned  toade&ult,  than  the  law  fiiould  be  changed,  orhtny  tof- 

tCto,srt.)  novation  made.  "       \i. 

I/]$H.4wia  3i£.a.    Cragor.  deUver.  5.  i. 

A  man  did  grant  a  rent,  with  a  new  invented  claufe  of  dii^refle, 

viz.  that  the  grantee  fheuld  hold 'the  diftreflfe  againfl  g^ges  and 

pledges ;  and  yet  by  the  whole  court  he  (hall  gage  deliverance^ 

•     for  otherwife  by  this  new  invention  all  replevyes  ihall  be  taken 

away.  ^    • 

pi  49  AiC  It.        [*]  See  many  other  new  inventions  in  derogation  of  the  con>* 

^  ^o^«^^*  ^'      ^^^  ^^^  difoUowed  by  the  judges,  and  by  the  court  of  parlia* 
1SE.S.«.1.     ^^^^ 

4It.4.ca.i  [A]  Where  the  jury  is  bound  to  finde  afwell  locall   things  ill 

IK]  h.  6,  (0.46,  many  cafes  as  tranfitory  in  other  counties,  fee  at  large  ia  jb^ 

47.-'DowdaIe'9  Reports. 

ei\(e.  SE.S.  '^ 

AfT.  446.    27  £.  S.  86.    1  Aff.  16.    5  AC  4.     6  AT.  4.     5  Alt  7.     18  £.  S.  58. 

flAir.-8.      29  Air.  5.'     44E.3.6,  b.      14  H.  4.  55.      5  11.5.2.      10 H.  6.  15. 

9lH.  6.  51.     57H.6.2.     7  £.4.  45.      18  £.  4.  L     23  £.4.  19.    .15H.7.17. 

H  Mar.  Br.  atUint.  104.    10  Eiiz.  Diet  171. 

By  this  which  hath  beena  faid  yon  (hall  know  the  law  as  it  )e 
ft]  19  H.  6. 46.  now  in  ufe  in  thefe  cafes,  and  the  better  onderftand  our  [t]  bboks^ 
^ip'^' ^^\  ^en  you  (hall  reade  them  concerning  as  well  locall  as  tranfttory 
46-1  5  S^a.  things,  wherein  you  (hall  finde  great  variety  of  opinion  in  our 
SH.Wi.         bookes. 

2)  H.  6.  27. 

14  H.  8.  «4.  ^  .^  SiU  defendant  plead  de  rien  culpabU."    Thii  is  a  good  ilTue,  if 

fOH6  ^      '  ^^^  defendant  committed  no  battery  at  all;  but  regularly  by  the  • 

3^Hr6.  42.  Common  law  if  the  defendant  hath  caufe  of  juftiiication  or  excufe^ 

14  H.  6. 21/22,  then  can  he  not  pleadenot  guilty,  for  then  upon  the  evidence  it  (hall 

4  H.  6.  IS.  be  found  againfl  him,  for  that  he  confeifeth  the  battery,  and  upon 

35  H.  6. 25.  that  iflue  cannot  jufti(ie  it,  but  he  mu(l  pleade  the  fpeciaU  matter, 

58H8M«r29.  c^^^confelfe  and  ju(li(ie  the  battery* 

31  £.  4!  19. 80!       '^^^  ^^^^  ^^^  ^'  i^  other  cafes,  and  therefore  this  is  a  learning 

37  H.  8. 19.  necelfary  to  be  knowne,  for  that  the  lolfe  of  moft  caufes  dependeth 

12  H.  8. 1.  thereupon.    As  if  in  battery  the  defendant  may  jo(ti(ie  the  fame  to 

19  h'  B  6^  be  4one  of  the  plaintife's  owne  aflkult,  he  muft  pleade  it  fpecially, 

<Mob.  134.  ^^  ™*^^  ^^^  pleade  the  generall  iflne,  and  fo  of  the  like.    In  tref* 

1  Leo.  501.  palDt  of  breaking  his  clole,  upon  not  guilty  he  cannot  give  ^  foQ  q  '  ^  "I 

Cro.  Car.  514.  evidehce,  that  the  beads  came  thorow  the  plaintife's  hedge,  L^^J«  ^J 

^t/**  ^'^  which  he  oiight  to  keep,  nor  upon  the  generall  iffiie  judifie  by  reafod 

22  h!  6.  33.  ^^  detinue  the  defendant  pleadeth  non  detinety  he  cannot  give  in 

<4  Rap.  33.  '  evidence  that  the  goods  were  pawned  to  him  for  money,  and  that 
3  RolL  R«p.  it  is  not  paid,  but  mull  pleade  it ;  but  he  may  give  in  evidence  a 
*^/-  ^i*^^^-  gift  from  the  plaintifiB,  for  that  proveth  he  detaineth  not  the  plain- 
1  Leo.  228-)      ,  life's  goods. 

{d\  12  H.  8. 1.  [d]  So  in  an  adlion  of  wafte,  upon  the  plea  nulwaft  fait^  be 
19  E.  3.  may  give  in  evidence  any  thing  that  proveth  it  no  wa(le,  as  by  tern- 
Waft.  30.  p^(^  \^y  lin^iuQg,  by  enemies,  and  the  like  ;  but  he  caimot  give 
Waft^  32.  "*  evidence  jutiifiaUe  wafle,  as  to  repaire  the  boufe,  or  the  like.  [<r] 
[e]  10  EJis.  ^^  <^^  <10th  waile,  and  before  the  a^ion  brought  the  leflTee  repaireth 

bier  276.  it« 

3  Mar.  Dier  21 2. 
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it»  sad  Sifter  th^  lelTor  brlngeth  anadion  of  wafte,  and  the  leflee 
pltfide  qmbd  mm  fecii  vq/lum^  he  cannot  give  in  evidence  the  efpe- 
eiall  matter.  •  ^ 

If  two  men  be  bound  in  a  bond  jointly,  and  the  ona  is  fued  (t  Sid.  450. 
alone,  he  may  plead  this  matter  in  abatement  of  the  writ ;  but  he  ^^*  ^'•-  ^^^ 
cannot  plead  non  ^fa&um^  for  it  if  his  deed,  though  it  be  not  his 
ibiedeed.    f/*]  See  in  Wk^lpdale'%  cafe,  where  a  man  may  fafely  [fl  Lib,  5.  f^. 
plead  nori  ejf  Jafivmy  and  where  not,  and  the  former  booJts  that  J^^'.^^f^^ 
treat  of  that  matter  well  reconciled.  7  £.  4.  5. 

7  £.  6.  Er.  non  eft  ftta.  14.     tH.7.  1^     14H.  8.  f8.     PI.  Coa.  Dire  aad  Mm  cUe. 
S<»H.8.     i;ier69.     S  Mar.  Dier  IIS.     1  Elis.  Di.  1(7. 

s  ' 

t 

{5:]  Upon  pteni  adminiftravit  pleaded  by  an  executour,  et  ifftnt  MHilliOH.S* 
fiau  inter  maincs,  if  it  be  proved  that  he  hath  goods  in  his  hands  ^*-  ^-  "* 
which*  were  the  teftatour's,  he  may  give  in  evidence  that  he  hath  jj°^  6"e!«. 
pkid  to  that  value  of  his  owne  mony,  and  need  not  plead  it  fpe-  in  com.  btoco* 
tially.  (1)'  BendloM. 

In  an  afTife,  if  the  tenant  plead  nultort  nul  dijei/in^  he  cannot  give  ^  H.  d.  9. 
in  evidence  a  releafe  after  thedilTeifm;  but  a  releafe  before  the  f/^'i*^* 
difleilin  he  may,  fpr  then  there  is  no  difleifin  upon  the  matter.  jj^f^jt.  ^9, 

In  a  writ  of  right,  if  the  tenant  joyne  the  mife  upon  the  meere  9  E.  3.  3S; 
right,  be  cannot  give  in  evidence  a  collateral!  weu-ranty ;  for  he  8  E.  3.  24. 
hath  not  any  right  by  it,  and  therefore  it  ought  to  have  been  ^5:^  ^?'^ 
ple^td.     '  ^  jy  jj"  ^  jg* 

;fOf  this^kamng  youHiall  reade  plentifully  in  our  bookes,  and  is  E.  3.19.* 
ill  myiReponrtp.    Th^  little  tafte  (hall  here  fufiice  to  make  the  Pl.Com.8i.t7$. 
reader  capable  of  the  reft.     Regularly  whenfoever  a  man  doth  any  *1.  H»  7. 76%. 
thing  by  force  of  a  warrant  or  authority,  he  mull  plead  it.  ^  p'^iTii 

Bar. !aU  thai  hath. been  faidmuft  be  under  two  cautions:  firft,  sifE.4. 45* 
'  tkjit  wkenfoeyer  a  man  cannot  have  advantage  of  the  fpeciall  mat«  •  13  if.  7.  i3. 
ter'by.  way  of  pleading,  there  he  (hall  take  advantage  of  it  in  the  Stant.  fl.  Cor. 
eVidence^  ..For  exaaiple,  the  rule  of  law  is,  that  a  man  cannot  juf-  J**tt*V^5'  **" 
tifyi  inttii^kiHingor  death  of  a  man;  and  therefore  in  that  cafe  ^Zf"  pi^.^^ge. 
h«  /hall  <b0  received  to  give  the  efpeciall  matter  in  evidence,  as  that '  ^q,,  ^3.7.  V 
it  was/e  defendendof  or  in  defencfi  of > his  houfe  in  the  night  againft  Hob.  174.  PoA. 
thee.ves^and  robbers^  or  the  like.  SOS.  b.) 

/SecfMidly,  that  in  any  action  upon  the  cafe,  trefpafle,  battery,  ^J**««'«* 
or- of  folie  imprifonment  againft  any  juftice  of  peace,  maior,  or 
bailile  of  city  or  towne  corporate,  headborough,  port^reve,  confta«  ; 

Uei  lilhingman,  coUedtor  of  fubfidy  or  fifteen,  in  any  his  majeft/t* 
courtf  in  Wefiminjter^  or  elfewhere,  concernrng  any  thing  by  any  of. 
ihem  done  by  reafon  of  any  of  their  offices  aforefaid,  and  all  other 
hi'tiieir.'aideor  ailiftance,  or  by  their  commandement,  &c.  they« 
may  pleade  the  generall  iifue,  aud  give  the  fpeciall  matter  for  their 
excufe  or  juftification  in  evidence. 

iln  aa.ai6Uon  of  trefpafie  or  other  fnit  againft  any  perfon  for  tak*  fs  H.  8.  ct.  1^ 
uu;  of  any  diftrelTe  or  other  adt  doing  by  force  of  the  commifiion 
'  of  fewers,  the  defendant  in  any  fuch  a^ion  fhall  and  may  make 
avowry ,^  connfance,  or  juftification  generally,  that  it  was  done  by 
authority  of  the  commiflTion  of  fewers  for  lotte  or  taxe  alTefled  by 
that,  commiffion,  ^c«  and  the  plaintife  ihall  reply  he  did  it  of  his 
owne  wrcHi^  without  fuch  caufe.  And  both  thefe  a6b  were  made 
for  avoiding  of  prolixity  and  captioulhelle  of  pleading,  tending  to 

tha 

(t)  [8se Kotc  S45l 

Pa 
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the  great  .charge  and  danger  of  officers  and  mininers  of  jnftice^ 
Stc.  Evidence,' eru/fjc/ia.  This  word  in  legali  underfUoiding  doth 
tiot  only  coT^ine  matters  ot  record,.  a«  letters  patents,  fineS|-  reco-« 
verifs,  inrolments,  and  the  tike^  and  writir^s  under  leale^  ua  char* 
ters  and  deeds,  and  other  writings  withoMt  feale,  as  court  rolles,  ao-. 
counts,  and  the  like,  which  are  called  evidences  infthimenia^  but  iii 
ti  larger  fenle  it  containeth  alfo  i^inumia^  the  teilimody  of  witnelfes^ 
and  other  prcMtf^s  ib  be  produced  and  given  to  a  jury,  for  the  find- 
ing of  affy  iffiie  joined  betweene  the  parties.  And  it  u  called 
evidence,  becaufe  tfiereby  the  point  in  iflue  is  to  be  made  evident 
to  the  jury.  Probationes^  Jtbeni  eje  ecidentet  (Jul  ejf)  fetfpicwz  ei 
.       V  faaU$  iHteltip.    Bat  let  ds  fiow  retnn^e  to  Littktsitt. 

■  Hi  ii  B.  6. 4t.  ^Oaa  auierjmr  qne  te  ptaintife /ttppofis,"  {A]  As  if  the  infyafftt 
d  K.  4-  5.  were  done  the  toorth  of  May,  and  the  plaintife  ailedgeth  the  fame 

^1  K.4.  66.  to  be  done  the  Afth.  of  May,  ar  the  tirll  of  May^  ^hgn  no  tref^ 
^^^"^ilo^vu.  P'^^®  ^^  done  J  yet  if  upon  the  evidence  it  falleth  out  thai  thtf 
iij'^/m '  ^^fr*fl^  w*^  dofii  before  \he  a£tion  brought,  it  fufficeth  :  and  this 
ft  Cro*  soi,  .  is  frurranted  by  Littleton^  who  fpeaketh  indefinitely,  that  the  jury 
iid.  SOB4  may  find  the  deiendant  guilty  at  aaother  day  than  the  plaintife 

iuppofeih. 

''£t  a  titt  %fft^!\    Her^  is  to  be  obfenred,  that  the  law  of 
Engknd  refpe^fleth  the  effect  and  fuhftance  of  the  matter,  t^Oq    k  1 
and  not  every  nicety  of  forme  or  circnmftance :  Q^t  katr^  L      *>*       -^ 
in  hterdi  kasrct  in  cortkc^€i  apices Jnm  nanjuvtjunu 


Sea.  48d*  .     . 

ffl^ itf, yl  fiome/oii  diff^fie,  tile    \\  L S O,  if  s toto be  dilTeifed, mA 
^yj^fi^  deviejeijie,  Sfc.  etfon  Jits         ,  the  diifeifor  dyeth  feifed,   Scc^ 


9ffiib,  or  a  writ  of  etitrie  in.n&tor^  of 
an  siBfe^  bee  ihail  recover. 

AN  13  the  reafon  h^ir^of  is,  ibf  that  in  th^  writ  of^right  men- 
'tioned  in  the  next  Se£kion,  th6  charge  of  the  grand  afnfe  upoa 
their  oath  is  upon  the  metre  right,  and  not  Uficiti  the  poflefiioii. 

I 

*  J^mirli  M  nature  d»  t^ft  H  recovtriu    SeAion)  not  in  L.  and  M.  nor  R<^  httt  ia 
Mesf  Vieifi  fin  (the  beginning  of  next    Itoth  M6S. 


Sta* 


Lib.  5. 


Of  Releaies. 
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7U[^Sfi  Vhattfjort  hrieft  de  droit 

'^       enters  le  diffeifeef  iljerra  barre, 

pUr  ceo  que  quant  le  graund  ajfife  eft 

Jure,  lour  ferement  ejt  far  le  mere 

droits  et  tiemyfur  le  pojfeffion*    Car 

ji  Vheire  le  dufeifor  "fj'uyi  un  ajjifi  de 

novel  difleifin,  ou  briefe  d'cntre  en 

nature  d^affije,  et  recoterajl  verele 

diffeijie,  etjuiff  execution,  uncorepoit 

le  dijjeifee  aver  briefe  d'entre  en  le  per 

tnvers  luy  de  le  dfjjeifinfait  a  lumper 

fon  pere,  ou  ilpoitaver  enters  thiire 

briefe  de  droit. 


Tl  UT  if  the  heyre  bring  a  writ  of 
"^  right  againft  the  difleifee,  he 
ihali  bee  barred,  for  that  when  the 
graund  affife  is  fworne,  their  oath  is 
npon  the  meere  right,  and  not  upon 
the  pofleffion.  For  if  the  hciyre^f 
the  difleifor  fue  an  affile  otnov^l  dif' 

feifin,  or  a  writ  of  entrie  in  liature  of 
an  affifei  and  recovers  againft  the 
difleifee,  and  fueth  executioni  yet 

*  may  the.difleifee  have  a  writ  of  ei^me 
in  the  per  ag^nft.  himy  for  the  dif« 
feifin  made  to  him  by  his  father,  or 
he  may  have  againft  the  beirea  writ 
of  right. 

<<  rj A R  Ji  U keire  le  dijeifor,  S^cr    Here  is  a  diverfity  to  he  {Kfilkt».^ 

obferved  concerning  that  which  hatk  been  (aid,  when, the 
pofleflion  ihall  draw  the  right  of  the  land  to  it,  and  when  i^ot. 
And  therefore  when  the  [M^fiion  is  firft,  and  then  a  right  com-  6  £.  S.  7. 
meth  thereunto,  the  entry  of  him  that  hath  right  to  the  pofleffion 
^all  gaine  alfo  the  right  which,  as  before  it  appeareth  in  thofe 
cafes  there  put*  followeth  the  polTeffion,  and  the  right  of  poifeft 
fioa  draweth  the  right  unto  it ;  but  when  the  right  is  nrfi,  and  then  V2d.  Se6t  44flBi 
the  pofleilion  commeth  to  the  right,  albeit  thepoHeflion  be  de- 
featedy  (as  hefe  in  JJttieton*%  cafe  it  is  by  the  heire  of  the  dif- 
ieifor,)  yet  the  right  of  the  difleifee  remaineth. 

"  Briefe  d'entrie  en  U  per!"    A.   dyeth  feifed,  and  the  land  5  Aflll. 
defcenderh  to  jB.  his  fonne;  before  he  entreth  an  eftranger  abat-  t^AlC  itf. 
eth  and  dyeth  feifed,  JB.  entreth,  againft  whom  the  heire  of  the 
abator  recovereth  in  an  affife,  B,  may  have  a  writ  of  nwrt  d'an* 

[«         1  ^ifi^t  ^^  recover  the  land  againft  him.    And  if  the  dif 
254.  a.J  |-^^  Yi^  i^^g  ^^  ^  j^  ^^^  ^^j^  j^r  the  recovery  in 

the  aiiife,  B.  fheudd  have  had  a  writ  of  cfi^rir  in  the|>er,  becaufe  tbf 
heyre  that  is  in  by  difcent  is  in  the  per, 

Sed.  488. 

JLfE  S  ji  le  hej/re  doit  recofoer  en^    T^^  '^  ^^  *^^  ^^'^^  ought  to  recover 
vers  le  diffeifee  en  le  cafe  avant-    "^  againft  the  dilTeifee  ii^  the  cafe 


dit  per  briefe  de  droi^,  donque  tout 
fon  droit  Jerroit  clerement  ale,  pur 
ceo  que  judgement  final  Jerroit  done 
enters  luy,  queferroit  encounter  rea^ 
fon  loule  dijfetfee  ad  le  pluis  meere 
droit,  ^Cm 


aforei'aid  by  a  writ  of  right,  then  nil 
bis  right  mould  be  cleerely  tiakea 
away,  for  th^tjudgement  final!  Iht^ 
bee  given  againft  blai,  which  ihould 
bee  aeainft  reafon  where  the  difteilee 
hath  tne  more  mee^e  right. 


ijktf^mmforta,  L.  snd  M  and  Roh. 


^  Judgement 


Lil>.  3.     Cap;  {I. 


Of  Releafts-         Se^.  48^-^49 1* 


£cc. 

<Foft.  S95.  b.} 


.  «<  ivdg^tntftnaW    The  forme  whereof'jou  fh&H  fee  n  the  'kcft 
jSedionofthucbupter.  ^       k  .  U  * 


''  Que/erra  encounter  reafon,"    Jrgwnenhm  ab  incanvenie^hi 


Se6k.  489* 


yV*  T  fachtSy  fhorijits,  que  en  bnefe 
de  droit,  upresceo  que  lefi  ^uoter 
thivafers  ont  e/lie  le  gratid  ogije,  don 


A  Nl)  feriow  (my  foiine)  tliaLb  a 
•^  writ  of  rigjht,.  after  ^e  fpqre 
knights  have  chofeh  the  grand ailife. 


dotKfuea  ii  ad  mcindre  delay. 


hee  hath  le&r  delayl 


(PoC J94.  b.)    ''   -nATTAlL Er    Sec  for-  this  word  in  the  laft Seaion of thii 

chapter. 

(i  Rep.  10-k)        **  JJfae^  Sfc!*    Or  demurrer^  ^hldii  is  an  iflUe  in  law^ 


Se6l.  49(). 


jfE^iy  releafe  de  tout  U  droit, 
Sic.  en  oJKun  cafe  efi  bone,  fait  a 
celuy  guft  ejt  fuppofe  tenant  en  /ey>  co*^ 
merit  que  it  n^ad  rxem  en  les  tenements. 
Slcomer^t  pxedcii)^  qu^d  reddat,yi  it 
tenant,  aherla  lu  terre  pendant  le 
bri^'ey  et  puii  le  demaundant  relejfa  a 
luj/  lout  Jon  droit y  ^c.  eel  teletje  efi 
bonCfpur  ceo  qveil  ejifuppofe  aejire 
tenant  per  le  juit  del  detnandant,  et 
uncore  il  n^ad  riens  en  l&  terre  al 
tempi  de  releafe  fait* 


.  A  LS  0,  a  reieafe  of^  all  the  rights 
"^^  8ic.  in  fome  cafe  is  gopd^  made 
to  him  which  is  fuppoied  Jleoant  in 
law,  albeit  he  hath  nothing  in  the  te- 
nehieots.    As  in  9,pracipe  quod  red^ 
datyifthe  tenantalien  the  land  hang- 
ing the  writ,  and  after  the  d^and*^ 
ant  releAfeth  to  him  all  his  r^o  v>  ,  -■ 
right,    8cc.    this  reie^fe  Js.  12^4*  N 
good,  for  that  he  is  fuppofed  to  be 
tenant  by  the  i'uit  of  the  demandant, 
and  yet  hee  hath  nothing  in  .  the 
land  at  the  time  of  the  releaie  0iade« 


SeCk.  49 1^ 


1     ^      ^ 


^1V«^^mi  ft  t)ii7itnfer^/^  praj-  ,  T  N  the  fam^  manner  Ul^in  ^pra» 
~  cipe  q*u6d  reddat  /e  tenant  ^  cipequddreddatth^t^nsntcyonchy 
vouckey'et  ie^oticheejeutre  en  hgur^.  and  the  vouchefe  inters  into  warran- 
rafiti'e,Ji  dpres  le  demanUant  retejja  al  ly,  if  afterward  the  demandant  re- 
ivouckfii  toutfimrdroit  *  ceo'  efi  a/Jets    leafe  to  the  vouchee  all  bis  right,  this 

.'livney  .      .-    ■  is 


*.   ,-.  z.^^'tv  •^'4w— •  .- 


^•** 


Wi.        "         / 


•  ^e.  added  L.  and  M.  and  Kolu 


Lib.  d.  Of  Retitofea.  Sdft.  49i. 

ioiie»  pur  eeo  gui  It  vouchee  apres  ceo  is  goodeiiough^  for  that  the  vdttche^ 
f  tie  il  avoU  enier  en  le  &inantie^  eji  after  be  hath  entred  inio  warranty^  ii 
ienant  en  ley  al  demamant^  f  i^c.        tenant  in  law  to  the  deraandaoty  Slc« 

tJERE  it  doth  appeiire,  that  there  is  a  tenant  id  deed  and  a 
tenant  in  htw,  and  lAttUtim  in  this  and  th^  next  Sedlion  putteth 

iwa  examples  oi  tenants  in  iaw«  viz,  [A]  the  tenant  to  a  prctcipe  p^^-.  lo  £  4  if, 

after  alienation*  and  of  the.^ou^beei  whereof  fomewbat  hath  been  ig  AiT.  4i.' 

faid  before.  iit  Aff.  la. 

And  it  i^  obfeorable,  that  lattleton  faith,  that  in  both  cafes  bee  S3  £.  8.  si. 

is  tenant  in  law  t<)  the  demandant,  and  yet  he  hath  nothing  In  the  |ov  s'^' 

land.    And  therefore  if  after  the  vouchee  hath  entered  into  war*  7  £  3  '^  '  ^^* 

ranty,  and  become  ten^uit  in  law,  an  anceftor  collateral!  of  the  '19  £.  3,  rir. 

demand  mt  releafeth  to  the  vouchee  with  warranty,  he  (hall  not  Rerceit.d4£.ar 

plead  this  agiiiiid  the    demandant,    for  that  the    releafe  by  the  tit.  Refceit. 

eftranger  is  voide,  which,  befides  the  authorities  before  vcucbed*  39  He*  40. 

appeareth  by  lAttleton  himfelie ;  *  for  be  faiih,  that  he  is  tenant  in  17  as*.  24^ 

law  to  the  demandant,  whereby  he  exdadeth  that  he  is  tenant  in  a  H.  7. 5/ 

.  refped  of  any  eftranger.  to  Aff. «. 

14  £.5* 
Procedendo  4.    9  £.  3. 17.    39  E.  S.    Qaare  lisk^,  S  D^er.    Vt  Clix.Ml«    Sc{t  44T« 
*  Vi.  dcvjttit  Stft.  447.     (Ante  265.  b.  273.  •.) 

Sea.  492. 

^TEMf  quant  ai  releafes  d^aSlions,     A  LSO^  as  t6  releafes  of  a^ons> 

^  reals  etperfondbf  ii  eji  iffint,  que  '^^  realls  and  perlbnals,  it  is  thus< 
bfeuns  a&iomfoni  mixt  en  le  realty  ei  '  Some  aAiohs  are  mixt  in  the  realty 

vn  leperfbnaitie:  ficome  un  aStion  de  and  in  the  perfonalty :  as  an  adioa 

wajtefue enters  tetiant  n  ternte  de  viei  of  waft  fued  ftgainft  tenant  for  life  i 

cejt  attiMi  eji  %  en  le  reaffie^  pur  ceo  this  a(ftion  is  in  the  realtie,  becaufe  - 

'  que  le  lieu  ivajte  ferra  recovery  et  the  place  wafted  (hall  bee  recovered} 

auxy  en  le  peifonaltie,  pur  ceo  que  and  atfo  in  the  pcrfonaltiei  becaufe 

trebfe  damages ferront  recovers  pur  le  treble  damages  (hall  bee  recovered 

I  tortious  wait  fait  per  le  tenant ;  et  for  the  wrongfuU  wafte  done  by  the 

ptar  ceo  en  ceji   action   vn   releas^  tenant ;  and  therefore  in  this  a6iion 

d'a6iions  reals  ejl  bofi  plee  en.  barrCf  a  rde&fe  of  afiions  reals  is  a  good 

e^  iffini  tjt  nn  releas  d'aHions  per-  plea  in  barre»  and  fo  is  a  releale  of 

finals.  anions  perfonals» 

IVTOTJ,  there  be  t^o  Icind  of  adions^  viz.  one  that  roncerti  ibe  Glao.ti.i^ca.i. 
pleas  of  the  crowne,  piacita  corona^  or  placita  Cfiminalia  >•  an-  ^'■^*i-  ^:  ^^ 
other  that  conctme  common  pleas,  fiaciia  comarunia^  feu  civiiiak,  ficini^^^ 
Of  that  which  concemeth  pleas  6f  the  crowne,  Lifiletwi  Ipeaketb  15  ^  iV 
hereatter  in  this  chapter.     Of  adions  ccnceming  conuaon  pleas»  Mtr.  cm.  s.  {  1. 
Uttleton  fpeaketh  in  this  place.    And  thefe  are  threefold  (that  is  Braa.  ub.  fup. 
In  iay)t  reailt  perfonall,  and  mixt.    macitantm  aUud  ptrfimcie^  aUud  ^^^'  '**  ^*  ^'  ^ 
foft'    fl.1 ''^^*  aiiadmittnm.    Or,  Adionimn  pufdnmjknt  in  rem^  (Flsi»4iii> 
|^2o>  ••J  qjiutdam  in  perjbnam^  et  qwedam  ndsts^    And  generally^ 

0^0  is  deiSiied,  [1]  Adtlo  nihU  aliud  eft  qukm  Jus  profiquendi  inJuA-  ff%  y^  m^^ 
cioquodji^debciur.  Or, 'A^ionn*i/i  outer  ckq/e  que  UifaUdcmmde  444,  1^!^ 
defwdroU.  .        .  lib.3.foL98. 

F1«U  Ub.  X«  et|i.  lAi    MiTfur  cap.  S.  $  L 

t  ^r.  not  in  L.  snd  M.  nor  Roli»  I  tsnioui  ^vijf^    iw»|Hw</^4b.  sad  M. 

iisiiotiaL.aadM.noriUh.  MR^ 

Jani 


Lik  3.  ""Cap.  »/  Of  Releafes.  Sea.  492. 

a]'  Lib.  a  11(1.  [k]  And  bjr  the  reltafe  of  all  adtons,  ouifts  of  aiftioa  be  rdeaf- 
tKu*?*rS^^  ^^  >  (^'■^  withio  a  fabmiffioo  of  all  adioBi  to  arbttrement  caafee  of 
YMbuw       ^^<^  ^^  »^  contained. 

Vide  «6  U.'6. 8.    Vide  43  £.  5.  f  i,  U.    (S  Rep.  8.  e.  103.  f  7.  b.) 

**  TenmU  pur  tie."    And  fo  it  ia  if  it  be  brought  againft  tenant 
for  jeareSf  becaufe  it  agreeth  with  (he  reafon  of  LUtkton  here  ren^ 
dred,  viz.  that  the  place  wailed  fliall  be^  recovered,  and  therefore 
(CrcCaf.  tri.)  foundeth  in  the  realty. 

**  Aiuty  en  le  per/onalik^  per  eeo  que  treble  damagee  ferra  reco- 
ters^"  which  doe  found  in  the  perlbnaltie;  Wherefore  Ldttiettm 
eoncludethf  that  in  an  afiion  mixt  a  releafe  of  all  adione  reals  is  a 
good  barre^  and  fo  is  a  releafe  of  all  adions  peribnals. 

And  here  is  to  be  obferved  a  diverfity  betweene  the  aft  of  the 

party,  and  an  ad  in  law ;  for  a  man  by  his  owne  ad  cannot  alter 

the  nature  of  his  adion  ;  and  therefore  if  the  leflTee  for  life  or  lef* 

fee  for  yeares  doe  wade,  now  is  an  adion  of  waAe  given  to  the  lef- 

for,  wherein  he  (hall  recover  two  things,  viz,  the  place  wafted,  and 

treble  damages :  in  this  cafe  if  the  leflbr  releafe  all  adions  realls, 

he  (hall  not  have  an  adion  of  wade  in  the  perfonalty  only ;  and  if 

he  releafe  all  odUons  perfonals,  he  (Hall  not  have  an  adion  of  wade 

in  the  realty  only. 

tl]  1911. 6.  &6,       [/]  And  fo  it  is  if  the  le(ree  doth  wade,  and  after  forrendreth  to 

14  H.  6. 14.        the  leffoT  his  eftate,  and  the  le(ror  acce[>t  thereof^  the  leiTor  (hall  not 

11 R.  ^Weft.    Yuive  an  adion  of  wade. 

fS  H  8  ^  ^^  ^"^  by  ad  in  law  the  nature  of  the  adioa  may  be  changed  ;  as  if 
Br.  Wsdf.  ^  ™^^  make  a  leafe  pur  terme  d* outer  vie,  aiui  the  leCTee  doth  wade, 
(5  Rt'p.  75.)  and  then  c^\f  que  vie  dyeth,  an  adion  of  wade  (hall  lye  for  damages 
(Nojr  118.)        only,  becaufe  the  other  is  determined  by  ad  b  law. 

And  againe,  hereupon  is  another  diveriity  to  be  obferved,  that  in 
cafe  when  an  adion  is  well  begun,  and  part  of  the  adion  determineth 
by  ad  in  law,  and  yet  the  like  adion  for  the  re(idue  is  given,  there 
11  H.  6.  43.  '  the  writ  (hall  not  abate,  but  proceed.  But  where  by  Uie  determi- 
9  £.  4.  50.  nation  of  part  the  like  adion  remaineth  not  for  the  refidue,  thens 
*R  p*  s*  ^fl'  *^®  adion  well  commenced  (hall  abate.  As  if  an  adioa ^  of  wade 
9  H  6  3a  ^  brought  again(t  tenant  pur  terme  d' outer  rtf,  and  hanging  the 
(7  Rep.  77.  80.  ^^^^  cefiy  que  vie  dyeth,  the  writ  (hall  not  abate,  but  the  plaintife 
a.)  '  (hall  recover  damages  only,  becaufe  if  cejty  que  vie  had  died  before 

vSid.  61.  Hob.  any  adion  brought^  the  leflbr  might  have  an  adion  of  wade  for 
3^^>  the  damages.    So  if  an  efe^HoneJlrma  be  brought,  and  the  terme 

incurreth  hanging  the  adton,  yet  the  adion  (hall  proceed  (or  da- 
mages only,  becaufe  an  ejeHione  doth  lye  after  the  terme  for 
damages  only.  But  if  tenant  per  outer  vie  bring  an  aflife,  and 
ce^y  que  vie  dyeth  'hanging  the  writ,  albeit  the  writ  were  well 
commenced,  yet  the  \trit  diall  abate,  becaufe  no  affife  can  be  main- 
tainable for  damages  otily. 
't  H.  4.  t3.  So  if  an  adion  of  wade  be  brought  by  banm  and  fern  in  re-* 

e  £.  s.  btiefo  mainder,  in.efpectall  tayle,  and  hanging  the  writ  the  wife  «di^ 
^^'  M  Y,  without  iffue,  the  writ  (hall-abate,  becaufe  ever^  kted  o£  adion  6£ 
^^6  *'iSL  *b  )        ^''^^  "^°^  ^  ^  exkemdatiouem. 

34  H.  6. 10.  ^^,  A  ^^^'  o^  .^°^^9.  ^  h^tMigbt,  and  the  aimuxty  determmeth 

9  £.  4.  39.  hajiging  the  writ,  the  writ  faileth  for  ever,  becaufe  no  like  adion 
i4  H.'7.5l.       can  be  maintained  for  the  arrerages  only^  but  for  the  annuity  and 

18  lu.  3.  beiire     ttf^Mm^A^ 
faciaa  10.  '       .iP^^Pi?—- 

(Ww.  Jouesil5.    Cro.  Car.  171.    5  Rep.  48,  b.) 

But 


Lib.  d.  Of  HeleafeS*  Sea.  493,  4^41 

Bat  where  damagf  s  only , are  to.  be  recovered,  tber^  alberr  by  ad 

m  law  the  lU;e  action  lyetb  not  altei*wards»  yet  thfe  ai/ftion  well  com^  r  -i  ^n  « 

m^nred  Ihall  proceed ;  [m]  as  if  a  confpiracy  be  buought  dgainft  ^JJj,^  ^  ' 

two*  bind  one  of  tlieni  dyetli  hdf>ging  the  writ,  it  fi)uil  proceed.  is  £.  4.  1. 

And  m  an  iiffife  nl  yjorf/  dfjcifint  a  writ  of  annuity,  (/acre  impcditi  (Doc.  I'lay47.) 

and  other  mix  I  a»Jfior.s7  (i)  a  releufe  of  anions  reals  is  a  good  (R*y-i80'  •»<* 

plea,  "^d  fo  it  isr  ai  a  releafe  of  adions  perfoniils*  ?i ILuu  ^2«ff 

S.  C.     1  Vent.  12  «6 13.     ?  H.  4.  IS.     9  If ,  &  57.     M«.  133.  coutw*) 
3011.  4.  Bttrre59.    (2  Roll.  Abr.  41 1.    i»  Co.  j$8.  a.    Ant  197.  U)     . 

But  jf  three*  jurj'T^fnants  be  diflTeifcd^  and  they  arraignc  an  affifc^ 
and  on^  of  them  rclt- ale  to  the  difieifor  all  aftions  perlomilsy  this 
ihaii  bar  re  him,  hat  it  (hall  Dot  barre  the  other  plain  tife  ;  for  liav- 
iug  regard  to  tbeni  tLe  really  ihafl  bee  preferred,  ei  onme  majus 

trahxt  adfe  mnvs  dignum,     [//]  Afid  in  a  writ  of  ward  brought  by  [n\  S0H.6,ebt 

two,  the  releufe  of  the  one  (hall  not  grieve  the  other,  btit  (ball  fnpri, 

enure  to  bis  benelit,  fur  he  fholl  recover  the  whole  ward^  and  hold  ^^J-f*  ?*j'fi 

his  corapanJOD  out.  J*  jj  ^'  ^^ 

But  here  a  diverfity  is  to  be  obfcrved  betweene  reall  adion%  (Doc!pi».ir! 

ig  -    u  1  wherein  damages  are  to  bee  recovered  at  the  conimen  law,  301.) 

'   ^'      ->  as  in  an  affife,  &c.  and  reall  adiontf  where  damages  are  not  (^V.  Joneg.  215. 

to  be  recovered  by  ibe  common  law,  but  ai  e  given  by  the  [o]  Itattfte,  ??*2'^ 

for  ihere  a  reieuie  of  all  adtiuns  perfonals  is  no  barre,  as  in  the  writ  iJi  i.lndower* 

of  dower,  mtriefur  diJle\fM  m  k  per,  8fC.  m0rd^anc\  wet^  ^c*  Gioc.  cap.  i. 


*S«6i.    493.  («Bep.97.) 

P^T  Wi  qnafe  iinpedit,  un  rdeas  A  ND  in  Vi^areixnpeditz  reledfe 

"^  d*a6iions perfona/s  eft  bone  plee,  "^^  of  a6^ions  pedbnuls  is  a  good 

tt  ijfint  eft  un  releufe  d^attiom  reals,  plea,  and  fo  !»  a  releafe  of  a<hioDS 

er  Manif),  quod  fuit  concelluui.  reals,  per  Martin,  qaodfuit  coHcef* 

Iill.9H.6L5y.  fum.  miLgH.e.JoLij. 


r 


'PHIS  is  an  addition  to  Littleton^  which  although  it  be  law,  and  9  H.  d.  57. 

the  booke  truly  cited,  yet  I  palie  it  over.    But  yet  note  by  the  *^  ^  ^  *''•  ^» 
way,  that  a  releafe  of  anions  perfonals  is  alfo  a  good  barre  in  a 
f  aore  impedit,  becaufe  it  is  an  action  mixt. 


/ 


Se£i.  494i 

jtp  T  m^me  U  maner  e/i  m  njfjfe  de  T  N  the  ia)h6  xtiAhnet  it  is  in  an  a^ 

***"^  novel  difleiiin,  pur  ceo  que  it  ^  ^  fife  tt!  novel dijfeifiny  for  that  it  \% 

Wiixt  en  le  reattU  et  en  le  per/imaliy.  ttiixt  in  the  realtie  add  in  the  per- 

ite$fi  ktn  tiet  affife foit  armigne  enter  fonaltie*    Bat  if  fiich  on  aflife  bee 

h  arraigned 

•  This  Section  is  not  in  L.  and  M4  ser  Roh« 
(i>  [See  Note  246.} 


Lib.  3.     Cap.  8.  OfReleafes.  Se6t.  495. 

hdi£eUoreiUtenahtihiiJJHforbien  arraigned  dg^inft  thediffeifor  ^nd 

poUpledeunrdeas  d'aSiions  perform  the  tenant,  the  difleifor  may  well 

aU  pur  barrer  l^affife^  mes  nemif  tm  plead  a  releafe  of  anions  perfonals  to 

tehas  d*aQions  rea/s,  ear  nulpledeia  barre  the  aflife,  but  not  a  releale  of 

fdeas  d'attiom  reals  en  ajlifeforfque  acftions  reals,  for  none  (hall  plead  a 

h  tenant,  releafe  of  actions  reals  in  an  aiTife 

but  the  tenant. ' 

(?oft.  303.  b.)  *'    r  £  dtfri/br  bien  poit  ptcder,  SfC*' 

ri  Roll. Rep.  Kota^  every  man  ihall  plead  ftich  pleaa  as  are  proper  for 

(Ant.  180.  b.)  ^^°^*  ^QCi'^P^  ^^^  his  defence  to  be  pleaded.    [^]  As  a  difleifor  that 

(Hob.  103.)  hath  nothing  in  the  land  may  pleade  a  releafe  of  adions  perfonals^ 

[q]  11  Air.  9.  becaufe  damages  are  to  be  recovered  againft  him,  and  therefore  for 

J?  ^*  ''•  ^  •^»  his   defence  bee  may  plead  it ;  but  a  releafe  of  adions  reals  he 

quare  imp.  161  ^^'^^^^  plead  (i),   becaufe  he  hath  no  eftate  in  the  laud,  and  noiw 

7  £.  3. 5.        *  (hall  plead  a  releafe  of  actions  reals  in  an  aflife,  but  the  tenant  o^ 

^  £.  3. 6.  the  land.    Etfic  de  cctteris.    But  the  tenant  in  an  aiTife  (ball  plead  a 

39  K.  3.  SO.  releafe  of  adions  perfonab  to  the  difleifor,  for  that  plea  proveth  that 

13  H  4  7      '  ^^®  plaintife  hath  oo  caufe  of  adion  agaiull  him. 

9  E.  «.  quare  imp.  44.      38  £.3.  30, 31.     5£.3.?6.      2l£.  3.  16, 17.     .5  H.  7.  34. 
8H.  is.  14.     23  H.  6.  28,29.     1  H.  7.  34.    27  £.  3.  81.    32  H.  6.  15.  b.     17  Aif.  25. 

3  H.  7. 14.     13  H.  8.  13,  14.     44  £.  3.  12.     46  £.  3.  13.     16  £.  4.  11.     24  E.  3.  34. 

4  E.  4.  18.     7  H.  4.  34.      2  R.  2.  encumbent  4.      33  £.  3.  qu«re  imp.  194.     (8  Rep^ 
151.  b.)    (Sc4t27tt.)     13H;4.  2.  a.    (7  Rep.  26.  a.) 

(Sc^^T'l*)  If  the  difleifee  releafe  to  the  diiTeiforall  adions  really  ttod^tht 

difleifor  maketh  a  feofieroent  in  fee,  and  an  aflife  is  brought  againfl; 

them,  the  feoflee  fliall  not  plead  the  releafe  to  the  diflfeifor,  for  that 

(10  Rep.  51.  b^)  he  is  not  privie  to  the  releafe,  for  a  releafe  of  adi^ons  (hallqal/ 

extend  to  privies. 

h'  a  diifeifor  make  a  leafs  for  life,  the  remainder  in  fea^  aqd  ^he 
'   difleifee  releafe  all  anions  to  the  tenant  for  life,  after  the  (feath  of^. 
tenimt  for  life,  he  in  the  remaiuder  (hull  not  plead  the  faid  rel^a^ . 
If  the  difleifee  releafe  all  actions  to  the  difleifor,  and  diei^  ^IviS. 
*    doth  barre  him  but  for  his  life,  for  after  his  deceafe  his  lieire  AhUv. 
[r]  19  H.  6.       have  an  a6lion  [r],  as  fome  have  faid.    And  hereby  may  app^m^ 
2^.  a.  a  manifcft  diveriity  between  a  releafe  of  a  right,  and  aaeletdkof 

<8a«p.i52.)    8^1001.  ^  ^    ..V  J; 


.'     •  1»  ♦. 


(8  Rep.  140.)  Seft.  495.  '    ;|286;a.] 


.H.      *►     tl         '•   0i9i   Z:    ' 


TTMM^-en  tids  aaicms  reak  qf^^'^J!^tSO,yW^^^^^^  "^^l^a  [rtaft 

-*  covifritj'ejifefue  enters  le  ttnapi    -^  whibfe  <i"]^^V|}^^^^  , 

'tintmtHt.  ft  U  tenant  ndiiH'  tht  teoautPoifwireenolo,  u  me*ie^^ 


defj^j^t^Unement^  fi  le  tenant  ndnn  *  tht  teoaU!;"^oif , 

releas,z£fi&iBns,smis  deldemandant  naot  hath  areleaieof  anions  reals 
fait  a  luu  devant  le  brief e  purch/ife.  from  the  demandant  made  unto  lijm 
et  ilpledeceo,  il  ejl  £oii  ^A^^/^^  litfo^th^  and  he 

demandant  a  dire,  que  celnyquepleda^  plead  this,  it  is  a  good  plea  for  the 
kpke  n^avoit  rien  en  le  franktene-    demandant  to  fay,  that  hee  which 

metU  plead 

(t)  [SceKotes47.} 


lib.  S« 


Of  Releafes. 


Sea.  496. 


meni  al  temps, del  releas  faitj  car  plead  the  plea  had  nothing  in  the 
adonqueiln^avait  caidfe  d'aver  afcun  freehold  at  the  time  of  the  releale 
aSion  real  envers  lujf, .    ,  made,  for  then  he  had  no  canfe*  t9 

have  an  adion  reall  againft  him. 

nrmS  is  evident  enough  by  that  which  hath  beeiie  faid,  that  a  (8B«p.X5i,b.) 

releafe  of  all  adtions  reals  muil  bee  made  to  him  that  is  tenrint 
Af  the  land,  be^aufe  a  reall  adion  mud  be  brought  agutnll  fucb  a 
tenaiU. 


■K.* 


Sea,  496. 


TTEM,  en  tielcas  ouhome  poet 
■^  enter  en  terres  9u  tenements^  et 
auxy  pott  aver  an  a6iion  real  de  ceo, 
que  eji  done  per.  la  ley  envers  le  te^ 
nant  *  /  /i  en  cejl  cafe  le  demandant 
releffa  al  tenant  touts  maners  de  ac" 
tions  reals,  uncore  ceo  ne  tolle  le  de^ 
mundant  de  fon  entrie,  mes  le  de-- 
fnandant  Men  poit  enter  nient  con^ 
trijieant  tiel  releas,  pur  ceo  que  nul 
ekqfee^  r^lejfeforjque  VaStion,  S^c 


A  LSO,  in  fucb  cafe  where  a  maa 
■*^  may  enter  into  lands  or  tene- 
ments, and  alio  may  have  an  aAiqa 
Teall  for  this,  which  is  given  hy  the 
law  againft  the  tenant;  if  in  this  cafe 
the  demandant  releafeth  to  the  te- 
nant all  maner  of  aftions  reals,  yet 
thid  fhall  not  take  the  demandant 
from  his  entrie,  but  thedemaundant 
may  well  enter  notwithftandingfuch 
releaie,  for  that  nothing  is  releafed 
but  the  a6HoQ,  8cc, 


^  pOET  enter."    Here  it  appeareth,  that  where  a  man  may  (8Rcp,  152.) 

enter,  a  releafe  of  all  adlions  doth  not  barre  him  of  his 
-right,  b^caiife  h^  hath  another  remed}:,  viz*  to  enter.     And  this  is 
4igreeable  with  the  aulh'oritie  of  our  [s]  bookes.     But  where  his  [«]  is  E.  3. 34, 
«ntry  is  not  lawfal,  there  a  releafe  of  all  actions  is  by  confequence  19  L  3.  tiU# 
a  barrc  of  his  right,  becaufe  he  hath  releafed  the  mean  whereby  ^» 
he  might  recover  his  right.    As  if  the  diifeifee  releafe  all  anions  to 
the  heire  of  the  diffeifor,  which  is  in  by  difcent,  he  hath  no  remedy 
to  reoover  the  laad ;  but  yet  the  diffeifee  hath  a  right,  for  that  he^ 
hatb' releafed  his  adion,  and  not  his  right,  as  (hall  be  faid  hereafter 
in  the  chapter  of  Remitter  in  his  proper  place.     If  the  heire  of 
Ihe  diifeifor  make  a  feo0ment  in  fee  to  two,  and  the  dilfeifee  rer 
ieafeth  tft^of  the  feoffees  all  anions,  and  he  dieth,  the  furvivou^ 
Aall  not  pleai  this  releafe  for  the  caufes  abovefaid.    And  hjsreby 
alfo  again  afpeanKh  aootber  diverfity  between  a  releal)s  of  a  right, 
and  a  rtleafe  of  afliaiia. 
f^f.€L  hi    Xt  i«  to  be  obfervsed,  when  a  maQ  hath  feverall  remedies  (8  Ren.  i5d.) 
]^20C^  O.J  for  one  and  the  felfe  fame  thing,'  be  it  reall,  perfonall,  or  19  ACS. 
mXtf  albeit  his  icleafrtli  cm  of  hi*  rexoediee*  he  oiay  ufe  the  Qther.  ^  ^  dl  If  c' 


'5  \ 


£ca. 


Lib.  3.    Cap.  t.  Of  Rel^afes. 


Sed.  497»  i#S. 


(ffX4^u.) 


Se8L  497, 


E 


Jf  mejm§  U  turner  $$  ie  ekofi^ 
perfimak;  fioMM  Aommt  a  tort 
prtMt  met  biew,  Ji  jeo  rei^  a  luy 
touts  adliom  perfomilt,  tfncore  jeo 
pmfi  per  le  ley  prevdtr  met  bieffs 
%>redefo>^p^0om 


T  N  the  f%me  mann^  is  it  of  thingt 
perfonatl;^  su  if  a  maa  by  wrong 
take  away  my  goods>  it  I  releufe  to 
bitn  all  aclioos  peii'onai^,  yet  1  may 
by  tbe  law  lake  m^'  goods  out  of  his 
pofleflion. 


TUp  of  it  iSeUe  is  #vid«nt« 


Sea^  498. 


JiUJtY,  fi  jeo  ay  •  afcvn  caufe 
^^  d*auter  briefe  m  detinue  de  fnes 
biens  vers.unaHter^  commi  yuejeo  r^ 
leffi  a  luytoiUn  a&ions  perjonak,  ui^ 
Cffrejeo  pfiijje  fper  le  ley  prendre  mes 
bieu  hqrs  defon  pq(fefion,pur  ceo  que 
nul  droit  de  iesbiesU  ejl  relejfe  u  li/0f 
fnes/oUment,  l'a6liu»,  ifc» 


A  LSO,  if  I  have  any  cftofe  to 
"^^  have  a  writ  of  detioue  of  my 
goods  againil  another,  aibeii  tliat  I 
jreleafe  to  him  all  aiSions  pcvfondsy 
yet  I  may  by  the  law  take  my  goods 
out  of  his.poiieiiion^  vbe(*aul#  no 
right  of  the'giMxls  i&  retenied  to  bills 
but  only  the  action;  iic. 


(Coke*4  Ent 

170.  b>  . 

(10Rep..li9.b, 

S  Cro.  681.) 

I^Unvii.  hb.ia. 

-^p.  15. 

(F.N.B.1S8.^) 

<1  Bail  AUv 

606.) 

(t  RoV.  Ahr, 

j|050 

<Doc.  Pla.  1S4^ 

4t  £.  3.  f . 
<1  Roll.  Abr.  5. 

[t]  41  £.  S,  %, 
•  II.  6.  IS,  t», 
«9.  SI  £.  ^  SS9» 
3  H.  6. 19. 
SO  H.  ^  4. 
9  H.  6. 18. 

(9  IU{>.  18.  re. 

l«li;6.4.    14 
3l£^*ib.d«. 


^  'OfLIEFZ  dc  detinue.''  Breve  de  drtentione  diciiwr  tt. deti^ 
nendoy  becaufe  detinet  is  the  principal!  word  ia  tbt  writ.  And 
it  lyeth  wbere  any  man  comes  to  goods. nythft  hy.ii^erx^  lir  by 
finding.  In  this  writ  the  plaintife  IhaU  racov^r  theihu^g  ^taiJled, 
and  theretbre  it  muft  bee  lb  ceitaine  us  it  Riay  be  knowne,  and  for 
tbujt  caufe  it  iyetU  not  for  mony  out  of  a  bag^,  or  cheft ;  dud  fo 
of  come  out  of  a.(kck£,  asd  the  like,  thefe- cannot  be  knowne  from 
other.  [/]  A  man  IhoU  have  an  adion  of  detinue  of  chartbrs' 
w)iich  concern  the  inheritance  ai  bis  land  if  bee  know  tha  cas*- 
tainty  of  them,  and  whait  land  they  cooceme,  or  if  -tbejs  be  ia 
bagge  fealed,  or  chai^  locked,  though  he  knoweth  qqI  the  ^ceftaialy 
of  them:  and  it  is  good  policie  (it  poflibly  h^  can)  in  that  cafe  to 
declare  of  one  charter  in  efpeciall^  \u\  and  then  lli»  A&wbnt 
iliall  not  wage  his  law*  [x]  An  adhon  oi  detinue  fiir  chartare  iotk 
found  in  the  realty,  for  therein  fummons  and  fevariinca.  lyath^  aari 
in  detinue  of  goods  a  capias  doth  lye  ;  but  foff  cbartera  itt  (|Miall 
a  capioi  lyeth  not,  and  yet  a  releafe  of  aftiona  f^'^nrf*  in  a  ^vj^ 
of  detinae  of  charters  i^  a  good  b^ra,  i       ..  'm  «      "^     * 

hj    F.N,B.138.)    (10lt4p.51.Jk}        [ii]iaLH;i8.S0.  ^4i.«.-l.     . 
U.  4.  ?S,  24.  27.    (Poft.  295.)    [r]  20  H.  0. 45u   19  £.  9.  Sevemnpe  t4w 
4dE^3.1d.    40.£.  3.25*    (10£Up.lS5.)    (Doc.  Plk  ISj^)  .   .  ') 


^MUDot  in  L.  and  M  nor  Rob.  •"  ''t/^^^^^^l^udM^norRobt 


•  s 


I  .li 


D9% 


Xib.  3» 


Of  Releafes. 


Sei^.  499. 


Se6l.  499. 


A  hSO,  if  a  man  be  difleifed,  and 
^^  th^  d^flbiibrmaketh'afedffinent 
to  d]Vers,4^erfpa% tp  his  vufe,  aqd  the 
diffeifor.  continually  laketh  the  pro* 
fits,  &c,  and  the  dii9fei(ee  releafe  to 


TTEM,  fi  komefoit  dijfeifit,  tt  k 

dijfeifor fait feqfinentM  divers  per- 

fons  a  Jon  ujt  J,  et  le  dijfeifor  cbnttntH 

altneni  prtA  lesprojiu^  ^c.  ei  le  dif- 

feifee  reiejja  a  Ivy  touts  oBMm  reals, 

jet  puis  il  fuifl  vers  luy  breve  d*entre  him  all  actions  reab,  and  after  hee 

jf»  nature  d'ajftfe  per  caufe  de  lefia"  fueth  againfi;  him  a.  writ  of  entrie  m 

tute^  pur  ceo  que  ilprent  ks  profits,  natare  of  an  affife  by  reafon  of  the 

£fc.   Quaere^  coment  le  dijfeifor  Jerra  ftatute,  becaufehee  takeththe  proi- 

aide  per  k  dit  rekas;  car  s^il  voile  fits,  8cc.    Qu^sre,  how  the  difieifor 

pleder  le  rekas  generalment,  donquee  ihall  bee  ayded  by  the  {aid  releafe ; 

le  demandant  poit  dire,  queil  n'avoit  fat  if  hee  will  idead  the  releafe  ge^ 

fiens  en  k  franktenement  al  temps  nerally^  then  tne  demandant  may 

del  releas  Jait;  et  sHl  pleda  releas  lay/tbat  hee  had  nothing  in  the  fre^ 

fpecialmen$f  dfmques  il  covient  *  ca*  hold  at  the  time  of  the  releafe  made  j 

nu0re  un  dijfeifiri,  et  danquts  vmi  k  and  if  hee  plead  the  releafe  fpecially , 

demandant  enter  en  k  terre^  o^c.  per  then  he  mnft  acknowledge  ,a  diflei!- 

fon  conufans  de  le  diJjUJin,  Sfc.  me$  fin,  and  then  may  the  demandant 

peradventure  per    Special  pleader  enter  into  the  land,  8cc.  by  his  ac» 

t/  bty  poit  barret  de  VaSion  f  ^^^  knowledgment  of  the  difieifin,  &c, 

fmfi,  kc*  consent  k  demandant  poit  bat  peradventure  b^  fpeoiall  plead- 

$nter,  ing  he  may  barre  bim  of  the  it&ion 

which  he  fueth,  &c»  though  the 
demandant  may  ent^« 

«  pER  camfe  idfioMe!^    That  10  to  fay,  the  ftatute  of  4  JET.  4. 
ca.  7.  and  11  JEf.  6.  oo.  4^ 


^  Car^dH  tcet  pleder  k  rekqfe  generalment  J'    Hens  it  appearetb, 
f  i)ft*^       1  ^^^  when  the  Ckatute  had  ^iven  the  adion  reall  againft  the  (i  Rep.  r 
\2oi*  **J  pernor  of  the  profits,  it  enablethhim  to  take  and  pleade  a  3H»T,t. 

releafe^' all  actions  reals,  and  yet  he  hath  neither ^/iif  m  re,  norjm 
.    ai  reM«'^«hich  point  is  worthy  o/obiervation  §ot  maniftftatiop  of  tha 

^ijiiity  oftha  law. 


f^:J)aiifaeff  il  cffoient  eom^re  un  diffeifin,  -ifc!'    In  a  writ  of  (a^p.  150*) 
dower  tbie  tenant,  pleaded  that  before  the  writ  porehafed  ^.  was  I5£.4.4.b« 
leafed  of  the  land,  &c.  untill  by  the  tenant  himfelfe  hee  was  dif-  ^J>^^^^^} 
latfe^'  and'  that'  hanging  the  writ  A.  recovered  againft  him,  &c« 
jodgaieot^of^M  Writ,  and  adjudged  a  jgood  plea,  in  which  pl^a  tha 
tenant  confeflad  adifleifin  in  himfeife, 

•  *^  Donptes-poit  le  demamdant  enter  J'  So  mi^t  hee  have  ^one  ia 
thiB  cafe  that  Xi/^/^oa  potteth,  albeit  the  tenant  coDfeOed  no  dif* 
leifin.  And  thecefore*it  is  no  prejudice  to  the  tenant  to  confefTe  a 
dbifiiiliain  himfelfe,  &c.  and  then^  ai  Littleton  here  holdeth^  the 
a&io^  Aiall  Jbe  hamd. 

But 


%  fifr.  sidtd  L.  and  M.  arid  RqIl 
*iir  added  inL.  andMand  &otu 


♦  jar 
Boh* 


F^  Of  A  not  ia  L.  nd  M.  ao| 


Lib.  JP.' Cap.  8,  Of^^Rdekfts;  Seft.«t^«0. 

^  H.  8.       :      •  But  the  mdat  is  to  bbfervc,  fliat  iteW  Irf  ih^  ^tuli%n^^,  S^ 
S7  H.  9,  c  10,   ^jjjijft  ^^jf  ^  ,j^^  or  pernor  of  the  profits,  havf  loft  thrt?lWi*»' ' 

••'■  •-■  '•  •••  ;■  •  •    '•     'Sea  500     ■  •  "•   ■    •■■■'•   r'-^'^*^'* 

^  fehny  admdrtjon  qncejier  envere  '^^  felony  of  the  death*of  tm^abibH^ 

miauter^  cometU  que^  l^'appethnt  rty  ter  agamftHhOther,  ihbngh^'tH^^ip?* 

Jeffa  Mdtfendfn^  touts  $aaHen  d*acr  pellaat  releafc  to  tbe  defel^ddiUi  aA 

tiom  reaU  et  perJbuaU,  ceo  •  ne  ai4era  manner  of  atftio'ns  reall .  and  p^r)Wlr- 

nty  ie  d^eMdimt,  pur  oooque  cefi  ap^-  all,  this  fliall  not  aide  tbe  d^^iiiwit^ 

peaie  fitfipaBnQ&um  real^  entat^i  qne  for  that  this  appealeis  not^afia^boa 

I'appellant  ne  rmsmeraaftsvn  reatik  xffsMt  iii.a«.  mwb  a»  tbe^ppeUant 

enttelappealeinetUlappeaUn'^Jipoi  (liall  not  recoYer  any  n^ie4flifteh 

odion  perfofktl^  eM  t9tnt'^qu9  Jetort  appcale;  neither  i»  iiie)i«pdftafe(lm 

fuit  fait  a  fan  aunc^tor^  et  neimf  a  adion  p^ribti^l^  jn-  Asr  mom  «»Ul# 

^^tf.,    Ma  sit  rdeffa  a  U  defendant  wrong  was  done  to  his  ancefior^  and 

Units  inarmers  aSiions,  donque  ilferra  not  to  hiTn;.'  ^  dot  (fi^  WiHift%  Yhe 

bont  imrc£H  appeale:  Et  iffint  home  defendant;' iSi  tonnninr .  bF^«A!km(. 

poit  veyer  que  releafe  de  touts  mauefs  then  ip  A'cd  he'f,  good  tj^iJ^W^Ii 

d'aSions  efi.mdior  .qtte  pdeas.  d^[  pppe^lc,    Ad4  T^^^i^/ltft^P*!     *'' 

fL&ioils  reals  t^pcrfoaqlsrl^c^  ^..  Uia^arplefafeof^ll  ^oflW^^L^ 

.  :  :..     :.:    :-t-..   •  i^  )^<^Mer-3iaaj|i  ^r^ 

/^  U  R  author  having  fpoken  pf  .cpmnu>n  plea?,  now  ti'^&teth  of 
certaine  pleas  crimioaU,  J3f  pleas  of  the  crowne,  wherfo^  itglA .  '. 
rfl]BTaft.Ub.S.  faid,  [a]  7/ef/t,  criminalium  alia  nny^ra^  alia  minora^  aHaikaxima^  "  ^ 
iQt  101.  k*         f^cundmn  crianiiiuin  quantitatcm  ;  funt  cnini  crmina  fnaJor(i^€f  dkup" 
•        ;    fvy'iMpitdliacbqitbdjthjmuikinitucafHfttpplidi^  ]\fJt()Jmtefd» 

^  quxfujHga{iont7rt'm(iucunt;xf€lpvmmnm^ 

*  V-      •    vrlcarcerkihchjkmttfi^c:*'-^'       *     ^  -    '•.  **V*   *\^%\ 

fblFJet  l!b  1         \h}Vti^maHim'^^^ai4am'f^^ 

'Jap.  15.'  ipiiedm  pert^  mifiimtf.  -(c]  jfe^inrA^  ^>,4riVi/*'PS#«i  ^ 

'  [cj  Mir.  ca^l.  ^i  fHifftai  ou  venial  Jp&ique^cep  que  appiert  ee  /wiMfv-  ^  * 

J4.  dcoa.4^  i:nn)i6  is  ca)Ied  mortall  or  corporali;  moirtall,.becaufe  it 

4eap«!ucf,ca^  iteath  s  aod  fuch  crimw  are'cijled  veaiall,  asinay  he.n^!^x^i|j)? 


JMiT.  ci/e.     ,    '^'AppcaU  dtf clonk!'    \x\  Appcllitm  fi^v%tX)ii  ifc<A/Wi^*Witet 
Braa:lib.3,  ^ufatiop,  .and  thprpfore  to  appeal^  a  man  is  as  mtxdb^ajf^Wi'k 


=f 

*«ii^^*^  23    ^^"^* '  '^^^  ^"  W  an^^ient  bookcs  he.  thati^ft  aptfeaW>i#^|Jliil 

*ricUi! Tea./  '<^i*/aif^r,  and  is  peculiarly  in  legall  «^nlficiAtibilappl|J%Vi  tyapjlbttH 

31,  52,33.    *"  of  three  (brts,    Firff,  of  wroog  tp  his  ancelloty<^wMrft  ^iksfH^f 

(4  A<u)..39.)      he  is,  and  thut  is  onely  of  death,  'thereof  our  author  hare  fptak^ 

(3  Inft.-i»i^     fith.    The  fccond  iff'of  i^rong  to  AVh Aand/'^iA  H  *^  ttfifciH 

f  c»pT  et  lib    '^^y  ^  ^^  ^^^^  ^^^^  hBftaiwJ'toHw  #mf^tted^«I«bl  #dri3  of 

If  cL  1.  ets/  Vrongs-donelo  the  appellants  4heti^l^^  mMU/lhf0$^itt§Jk$ihi 

*  mayhem.    The  word  appelhm  is  derived  ofappeiler,  to  call,  becaufii 

appcUans vocat re^  injudidum^  he.cileth  the  defendant (P  judgV 


Lib,  3*.  OfEeleafes.  .    Seft.  5pl^ 

^  AwaUl^  AppeOaiia^  is  a  removing  of  a  caufe  In  any  eccle-  U  H.  it  ct.  is. 
AafHtal  court  to  a  ftipcrior  ;  bot  of  thiaihcie  Medethno  ffttch  ia  ^  BLci,  !•: 
this  place, 

**  Demorf!'    Appeale  of  death  is  of  two  Ib.ts,  of  murder  and  of  (4K«|>.40.  43. 
homicide.    Murder  is  when  one  is  flaine  with  a  man's  will,  and  3  I&ft  47.) 
with  malice  prepenfed  or  forethonght.    Homicide,  as  it  is  legally 
t^en^  is  when  one  is  fldine  with  a  man's  will,  but  not^with  malice 
P'^V^Q^b     Chance-medly,   ox  per  infortumum^  is  when  one  \%\ 
fl4inf  cij^^ly,  and  by  miudyenture,  without  the  will  of  him  that     * 
4iCm^^  a/d^.^yhereupon  death  infaeth ;  but  of  this  uo  appeale  dotb 
lye./^urdcr  commeth  of  the  Saxon  word  warrfrcn.  ' 

Wrrifis  an  old  Saxon  word  fometime  written  arra,  and  l^nf*  LimiV  Expof. 
ftcfhf  ihe  price  of  the  life  of  a  man,  ejlimatio  capitis^  that  is,  fo  much  Terb.  Cftimatid. 
«s  one  paid  for  the  killing  of  a  man ;  by  which  it  appearetb,  that-  Flet  lib.  i. 
focb^'govrKtiment  was'in  thofe  dayes,  as  fiaiig)iters  of  men  ware  J**^-  Hofe4. 
M*ft  tartly  committed,  as  mailer  Lambard  coUedetfa.    And  you  ^-^^ 
Ibalt  W9t'  tAaide  of  an^  infurredtion  or  rebellion  before  the  Conqueft, 
lib^  view  of  mtekpiedge  'and  pther  ancient  law^  (tf  tim 
srevtiiii'lbsur  right  afe. 


ifonall  cannot  harre  an  appeale  of  dcuith,  becaiife  that  releafe 
ailtjB&|t)i  lb  coftunon  or  civil  adions,  and  not  to  afiions  crimi* 
tisfr:  onit  releaftsbf  atl  anions  criminall  or  mortall,  or  concerning 
j|)fwis  of  tile  crowne,  are  good  barres  in  an  appeale  of  death,  end  fo 
the  i^C.)  iu  tbf  ffid  of  the  Se&ion  is  well  explained*        / 

fa88.a.1  Sea.  501. 

TTSM,  ehMppeale  de  robterie,fi  A  LSO,  in  an  appeale  of  rohbe* 

^  b  djluicUmi  voile  vleaderun  r<?-  '^^  rie,  if  the  defendsoit  will  pleads 

tm^  'm  I'e/^etbuA  ae  touts  a&iont  releafe  of  the  appellant  of  all  a^iou 

I    pttrfbtmhi  eM  fembU  nui  plee ;  car  perlbnats,  this  leemeth  no  plea ;  for 

amon  ife  Vappealt,   hu  i'appellte  an  aAionofappeal  where  the  app€lle% 

mtm  judgement  de  mort,  Sfc.  ejipluis  fliall  have  judgment  of  deaths  Sec.  is 


^tnUt  jue  aOion  perfonul  eji,  et  n'ejt  higher  than  an  allien  perfonall  is, 

fdt'prfperinmt  ait  aSfim  perjbnaf:  and  ja  not  properly  called  an  action 

€t  pur  ceo  fi  U  defendant  voiloit  plead  perfonall:  and  there  if  the  defendant 

im  tffltak  del  appellant  de  barrer  Ivy  will  plead  a  releafe  of  the  ^pj^ellant 

p*^^fpeSle,  mcejttafe  ilcovientd'aver  to  barre  him  of  the  appeale,  m  this 

|M  t$h^B  de  t9ut$  mannen  *  d'ap-  cafe  hee  mud  have  a  releafe  of  all 

fmkf.  OH  twte  maimen  d'^Sions^  manner  of  appeales,  or  all  manner^ 

«iM  Hjkmbttf  i^e.  adions,  as  it  feemeth,  6lc. 

ff  ^OBB i  KIB."    Jtotoria,  properly  is  %hen  there  is  a  feloni-  tthSLtf, 
%x  ^  r  ^Ms  l^tmg  awav  of  a  man's  goods  from  his  perfon :  and  it  is 
itIM  lahhuyt  iaaeaiiM  the  goods  are  uk«D  as  it  were  dt  la  robe^ 

^JTgttimu  •4ded  L.  awl  M» 


tib.  3.     Cap.  n.  Of  ^deiries.  Sea.  5tJS,  ib9. 

tr.  i.  c«p.  3p.  ,  £ro!A  the  robt,  tbatis,  ,from  the  pe}foa;  bat  (bmeh^cSiHt^i&lLeB 

:  in  a  larger,  fcnle.     .     .     .    *.     '    '   \    ,'[ 


•.  1  •  ► 


'J-  .;;<.!  I  ••'•'.  '  • 


r$  Ti*.  fit         :  ^f  Judgemffit  df  mdrtj,  "SfcT    By  tfib  '(^ir:),is  faiplfe^  ipp^alfe* 
D}-.  39.  •.  Ck>.  of  raptv  of.orfonor  burnuig,  of  felpuy^f  larceny,  for  iherciAiilto^ 


I    :i  o'j 


Oi>.  dSl.)         judgpicnt.of  denti,  and  are  within  our  authbi*'«»  rrulbb; 

WSe&aos.      .  *'  tomcilfcmWyifC^    It  is  to  be  undcrflobd,  that,  '<H^;;i  A- 

-'  Uafc  of  iill  anions  criminally  morUll,  of  concerning  pWi  6'ft£* 

•'*       '  crownc  ;  fccondly,  arcleafeof  all  aftions  generally ;  thitdly,'jirij- 

*  (tVft-  2i>l<  >»•)    leafe  of  all  appcales ;  and  laiHy,  a  releafe  of  aQ  demands/  are||o^d 

barrefi  in  all  tb«fc  kinds  of  appeales.  «  ^  * 


\ 


Sea.  502.  «        ' 

*  .  .  -  • 

JifES  en  tqipeak  dcmaihemvn  ^Rl^T  ia appeak  of  mayhem  m  oe- 

^^"^  reUafetk  touts  manners  d*aiiioms  ^'^  lesfe  ot*  iiU  maaner  o£  «<Sli<)ii0 

ferffnali  ^  ^ofif  pteten  bane,; pur  ]^erfonab  is  a.  good  piea  ia  barie. 

Csaaue  m  titt  dftion  il  nt  recovem  tor  that  in  fueh  an  aAiim  hee  iuil 

for^ue  damaf^esj  Sfc.  tecover  nothing  btit  damcigds; '   * 

Hh.  ep.  t.  f  9.  «  TLfAYHEil,^  mMicmium,  nimbn  mHtotW,  tr  hitrtkdilio, 
fttmlj^  conuneth  of  the  French  niorfl  mkoisfit.  «nd . figoitid^  i» 

5^Tf^«  -  corporall  hurt,  whereby  hce  loCeth  a  member,  b/rfaWpwh^-efJiica 
e».  S4.  Brit.  fo.  is  kfie  able  to  fight )  as  by  putting  out  his  ey^,  beating  odt'his  IMc^- 
48.  ct.  t5.  Flet.  teeth,  breaking  his  ikuU,  ftriking  off  his  anae,  hand,  or  fingcrv  cut* 
B^'  V  S^  ?'      ^i°g  <>ff  his  legge  or  foot,  or  wfaarefay  he  lofefh  Ibe  iits  m  tay  of 

Sunt.  Fl.  Cor.      i,:„ /v.;j -v.-«U!^..«  .<.-•.♦ 


f  38  b  ^^  ^^^^  members* 

<3Iua.a8.    4  Sep.  49.  45.    Aut.  126.)    ^£.3.94.    8  ft.  4.  tl.  ^^ 

«< 'Tl/vMvtftw**   X./.  "      ITi/lA  QaA  'iA4  i: 


Damages^  ^-c."    Vide  Se^.  i  J4. 

•  ••»..   i. 

^  41  n. «.  16.  *^  "Rciedk  de  touts  mmners  fiSioni  perflfHsU 


d«k»Kifi 


Sea.  503.  fSMri.ll* 

-T  T'£  Mf  .fi  home  foit  uth^e  en  ac-     A  L  S  O,  if  a  man  bee  out)aiir<s!i  tt 

tion  perjhnaiperfrocesjurle  orir  "^  an  adion  perfonaJi  by  prooeiS 

gfnai,  etport  breve  d-errorfji  ctluy  a  upon  the  originaUj  and.  bA'ingoth  fk 

que  fuit  Ufiiit  utiage,  wife  pleader  writ  of  qrrourj(if  haat  'whskie  wt  he 

enters luy  vn  reteas  de  touts  mannert  was  ouy^^wed.  .mill  pleode  agaiidi 
d'aSioTis  perjondk^  ceo  jen^k  nut  ^  him  a  releofeofaliaianfier  ofa^ttoilt 

^ee ;  car  per  le  dit  afti^n  U  ne  feifh-  peribnalsy  this  fcnmelb  «Ld^  pkf ';  ^oc 

vera  rien  eti perjbmdtieforfywt iant*  hy the iaid a6Uon  h^ .(baUte^O^ 

fakement  de  reverter  le  utlagarie :  mes  notbtog  in  the  perfonaltic,  but  on' 

un  releafe  d€  bnefe  d'' error  efi  bone  torevcrfeUiedntlnwric:  baiAnrif 

tk(u  .  Of  the  writ'of  erroux  is  4  jcpo^  pt| 


by  any  error   m  fne  foundiUiuii,  pfoce^eding,  jodgifieftt,  tw  •iLinMcttaJfc't 


Sill   ^^^  ap<>n  tvlint 


in  a  court  olrecord,  and  not  by  any  other  mferiour  judet^-itt'  bafc  (3  Hep. l. 

.3iC<>pt%,forf]by?feijpoiha,wrJ)t  offaifeju^  hi  this  cafe  9[%^^f^» 

sSf  l^^i^wry  uiio^:grQfteflf,th«  m4gement  ip.givcnCin  the  county  court,  f^  J' ^^V^J^ 

.jivhichj^".  lio'convt  ii/.  r^coKdJ  by  the  coroners  (iuying  in  London  Li.  7.  fo.  ii,  ifi 

coroner  By  the  cuftome  of  the  city)  :  .for  ;\fter  the  defendant  is  (Cro.C«r.4&: 
yuinlo  cxa^s^  and  makcth  default^  the  judgement  is^idcouClagttitr  ?^m%.^ 
iferjudkhrm  coro/tatontni;  and  in  London^  per  judicium  recordator'ts :  j  j  j^^*   g^ 
fo  as  by  the  outlawry  the  plaintite  recovers  nothing,  kut  th«  king  F.  N.  d!i7.   ' 
takelli  the  whole  benefit  thereof  j^  for  tlie  law  did  hitend,  that  the  Ant  ii7.  b. 
defend unt  woUd  rather  appeare  and  anfwer  the  plaintife,  &c.  than  ^  '^JfP-  l*!-) 
*o  torfeij^  all  his  goods  and  c}^j|tt«]s,  debts  and  duties  to  the  king,  jf^r'3,7. 
•^Jiyhis'defAuIt 'aid  mttumacie.    1&  Ut^lefm  \^' io  \iQ  i^^^<ica;'..^^''^^^'i^w 
^-llh^^be  ih^rifi^  diW'Wdi^  tlfo  •cn^eaf  whereby  the  outlawry  :aj-'|^i^.,gi.  foiifitj, 
/i|tt«fef  i>f««t>^<t^:«e>thiiit  ihe^iiutlaMOrjf  be  reinaved.by  <;er^'0;ar^„j^r  9  ^n^iniufyf 


**'CarpfrUdU  a(HonUry:c6Terarienenleper/otiqht^/'  Hereupon; /,        \:r.i 

.    »  to  be  obferved  a  d^i^ty^  ^A^'^^fP  ^X  ^^  V^  *^^  /^^  "^^  ^'^'^'  E^^r  ,. : 

life  fliall  recover,  or  he  reU^red  to  any  pcrfoftail* thing,  ai  debt,  d^- 
tna^e,  or  the  like;  for  tban, rb)f ,tj>e  ^e^fon' that  LUMctm.  here  xH.  4. 6» 
*  yecTdcth,  the  releafe  <^(  all  aftions  perfonak  is;  a  g6od  plea,'  for  that 
'"•^^T^*^^^^  ^^^S^'f^  oc  tfli  l^efpjOtortd  to  fomeihing'iMhe  pei^ 
»i/»Wii5^^  '^^^:  k  J^  ^  recovervd,  or  tQ  b^  ,. 

barre%     But  where  by  a  writ  of  error  the  plaiJltife  Ihall  hot  bee  re-  (1  H.  4. 9. 
ftored  to  aay  perfonall  or  rcidl  thing,  th«n  a  releafe  of  all  adions  J^^^^^ll?*' 
^  reall  or  perfopall  is  no  barre  ;  and  therefore  LHtlcton  here  puttelh  ^^  |j^  ^*^^  ^ 
. /|J  '^3fe3afe  with  great  cautioa.     If^aCmaa  ffaitli  he)  by  proccfe  upon  jb  £11*^4. 
^        the  iriginidl  be  0iitlawc4j,  there  in  deed  he  ihall  be  reflored  to  no-  Cro.  C«.  i:7%» 
.thing, in  the  ijerfonalty  aaainil,  the  plaintite.     B«t  where  by  the  .Sja. 
^'MtraA^ifhe^fcrMid  ililii^  ^0^  and^chnttels  to  the  kitig,  he  S-.B^^;-";^') 
^'^'Ifii^l'fce'/feftor^'ifeltftern;  'a^^^  -     ^   ^ 

«  il^r^Ai  tJ^  be  of  nbiHty  td  liie/^c.    Butifthfc  plaintife,  in  a  per-      • 
^i ta$tUX>i0iotL,-  t«04yec  ^y  deU^  &c.  or  damages^ .  and  bee  oatkyred    ^        . .  j, 
Jlaarf]^  jtidgenif  nik  «he«:  x»  j^writ  of  error  brought  by  th«  diefendaat    '.  -  -, 

inJl|ifio'r«lhfefprjwfiipiin  joidgement,.  a  reUftfe  of  all  adtions  parfonal^  ^. 

ioP\%«Sq>*f  M*ii  -Afid  fo  it ^  M^here;  a  ji^eraeut  is  given  in  a  reall  . 

.  3  /fpjy  WM^  JfflJei^  w  Wl  ftdi|w>^  i5eal»  is  a  good  barne  in  a  writ  of  error    ,  .     '   /' 


aia.xA 


tftif.  ^"''Cap.  8.  OriWe^ek^  -      Se€l\  M 


:   il^liair  ftiG&oh  by  falfe  venli^  and  the  licfendkiit  brtngM  «-Wm'  'of 

tsX.4.«rl.''   attaint; 

ipijnafaL,  ,, ^ _. ,^,,„. 

SVH.  e.5t.  V  goixj  barre  in'  an  attaint.    For  both  th^tvtit  df^or'-^^^ 

55  H.  6. 19.  *Wi*it  of  attaint  doe  infue  the  nature  of  the  fonrirraftlon/BV;-'  -•**•' 

19  At  55.  •  '  And  fo  it  is  if  a  writ  of  audita  querela  be  brSu^lyfmM^vl^ 

^J:  J  ^: ' .  Aant  in  IJie  former  ^ion  to  difcharge  hiitifelft  of  aAAXBii&tton:  jt 

SSiiid'v  '  ^'^^^-^^  bf  ait  aftiohs  perfonal  is  a  good  banre,-  bttavfc  lie-#-t*^iif- 

^  ^-!/'.:  Charge  himfelfe  of  a  perfondl  execution; ' "^  ^•^••^*'' 

(<  IUp.f  jj.) , .        **  Me«  ttn  rcfc4/2f  rfe  Wcfe  rfe  frror  eft  btfhe  pM,  4^e.**  W  W*i 

" "  3a'    :  '        '*^^®  fpeciall  eafe  here  put  by  Ii7rffifo«,; wherein  the  fSainlffe^U'^ 

f  tl: .....  :-  /ep^yer^pr  be  reftored  to  nothing  agairift* the  party  t  yet^  ffiit 

t¥fe,  pkintife"  in  the  former  aftion  is  privy  to  tlie  record,  "a  feU^^ 

t»ra  wfltof 'iferror  to  him  is  fufficieift  tobarre  (he  plainttfe  in' th« 

^rit  of  error  of  the  fuit,  and  vexation  by  the  writ  6f  error. '  And'fo 

fi6te  that'an'  aitioh  reafl  or  peifonall"  doth  iItt^^f  a  Tcc<>vfiy  of 

Toihethl^g  iik  the  realty  or  perfonal tyi  or  areffttutioQ  tt^tihefamc, 

tilt  ft '^r\t  (0  implycth  nfeUhet  of  them/  wblfchHs'iv»tiif  6T  WftT- 
\a"tiopi"^'  ":...••.  •.•,'.••  :...M  :•-,   'i>^J 


S^K  504. 


TTEMj  fi  hifme  reeovera  debt  ou  A  LSO,  if  a  man  recover  debt  or 

'^  damages,  it  [it  feUjfa'dd^fendaM  -"^  danmges;  andhe  r^ldJlfeUr^o  t^|e 

iimU  manersli'^aSHom,  uii^feit puit  deftftid^t  ;ail  "tn&riclei  rifiSSHbtli, 

loialpientfuer  ix^haimm^^  Vet  bee  inay  Itfwftrflyfa'e  exebt)^^^ 

&ti9iQfiimd\xm^6^^n  ^egijt,  qk  fieri'  by  capias  uaja^isfadtndwii^  ?!(  fy 

fecias*:  car  ^efQiU^oh  p^. .  tj^d  bri^t  clegii,  oTHenJhcias:  for  e.^c^iion 

ne  pott  tfirt  dii  jiHion*     .  .        ...  upon  fuca  a  wrH  canaot  b^'.iiu^jBA 

Vid«Sea.933.  UEKE  appeareth  a  diverfity  betweene  an  aiftion;  ^d  a^  ei^e- 
'^^^^^d^^\         culion.    For  regularly  an  adion  i^  Uid  in  its  proper  fefrfeto 

S'&^  9,  >oontinue  until  Judgement  bee.  given,  and  after  judgejiient  i^en  .doth 

:4£rdl   Afe-  RTOceffeof  ex^utioQ  begin ;  and  therefore  a  reltafe  of  all  a&l^s 

larncy^.  ^egittlajrly  .t0.[^]  ni^  barre  of  execution*,  for  the  execution  dotb  |>e- 

S  flF**  ^?'  ginnc  whm  the  action  doth,  end*    AvA  therefore  the  foundatipa  of 
ftl  15^^V  ^^  ^  ^^  originall  writ,  and  doth  deternun^  by  ^e^ judlgemeiit ; 

lUkafe  53»  ^'^  ^^^^  ^'^  execution  are  c^I^d  judiciall>  becikuife  they,  qre  ^cQ^^d 

t9H.6.X  «ii<«i,th«jni%^«ient.  .n     ...l      .i.  C 

£Eaeutiaa7.  ^  Per.inp.wi  Misfacicndum:'.,  TbU  is  ;.a  j^<}icialij^^^ 

'  taking  of  the  body  in  eH«cetioii  untill  ^  h^tb  n^a^le  ^tis^i^ou : 
ftrWHKm        where  a€Bpirtt4irfj?i<wr««>«'WP  ly^Aa^^^^ 
Herbert's  eafr;   WMCt  it  is  giveo  by  ftatute  you  w»^  4P^^  J^   U^^  m^J^J 

.    I  have  read  two  ancient  records  touching  the  taking  o^tlie  Body 
lA  execution,  whereof,   to  my  remembr^ce,   I  never   read  any. 

''^.       .  •/•*    •       '         -   **'  .     1^;    r     •(   •-     ,^'         1    '     N  touch' 

(i)  Tine  Uj  a  writ  of  error. 


^Wlff^S  WM^;  -  fV»i^  4^  .IrW(U)  hrCM^f  ail  a  Pafth.  14  £.  r 

B»*^»iii»ifc  ff'*»  •fowi  Auilty .  and,  dami^aea  afli  IdK*"^'-' 

dV^WfWiWSliPYen  ;t|}^^?  plainufe  fhoald  rpw  (Cm. J«.«(.> 

^l^Mgrtt^^i  Joaaiac^  capiatur.     And  the  rec 
^jfe^gfnjftiflwf  xMiii.corftm domittp  re^e  ct.reddi 

guiacon^litcurifperui/fefiioaemcorpoiuijtfiiuJol  '  '   /  ■ 

'Jg&<^^ft,ffi.lalmtt/)ifu.guidpaxijmtmprlfoaamviti  :    y',_  [, 

^etf.^^um (fifi,  q\iod  tai  inaejiue  dit.    The  otbei  M[clw4jB.*< 

Eliti^-Ailot  brouflht  ari.appeale  of  robbery  againft  BobfTictta* 

clerke,  JiieWJCWia,  aiul  others,  who  pleaded  to^rfSS*^' 

were  not  found  guilty :    whereupon  judgement  was    given  that      "w™* 
^hty  Qnoli  gpe  V^t  ttprttdfSa  Eleim  pro fay<t  apfclh  fva  com' 
<^t^¥''.-^fif°^i  A<^-  Cor  [i]  by  the  ftatute  Ihe  ought  to  be  iiQ-  [tlW.VeM.l.*, 
;PpfoB«djin,.lhat.eirfefor:  a  yeare,.    But  the  record  faith,  Quiaed-  (Swlerf.  IM, 
jipafiiiicniiprtgawujiut,  el  in  peiicitto  mortu,  ififa  dimUtitar  pef  HutwiHll)-> 
■mtifuofilioatm,-  /^c:.  ad  hgiendum  corpus  ^fqut  qtdnd.     MUha^, 

.*E,;feV".^.  "■.■.-     .    :     ■ 

rn«_yjL-a  ^Tber*becertawie  maxunesin  thelawcoiicemin|exM«- 

,i,^i.;y,f;t^ns,  af.ta^n^  fbmc  inliead  of  many. .  Ea  'tpix  t<t  .fV,'.'^ 
n^-djiliif^a/iiKt,.dekiia  aecutioni  demandari decent.  Parunf^A 
talan'  ^e'Jhi'Uenliamnt^  mdadtiar  'excciiiiu'iu^  '  ExecuHo  jitrit  noa 
habtt  injuriam.  Extcutio  tfifraSut  et  JinU  legit.  Jurit  effeSiU  m 
executions  coii/ifiit.  Profecutio  le^is  rjl  gravis  vexatio,execuiio  legit 
coronal  opus.  Boiiijudicia  qfijudtciinTiJne  dilaiione  mandare  »«:«• 
tioni,  FatoraiUiorcs  Jiutt  executionet  aliit  ]»-oceJibas  fudm/citnjuet 
But  now  let  us  heare  what  LiltUton  faith. 

?..:"  flW^^'i-"  ...Tbi»,«  ^^  a  jutfidall  writ,' and  is  giYen, ^y  .the  (5  Bsjh  £8.  a.) 
^^^^eyiiiec  ,v.fifi.^  recovery  for  debt.or,  damajje),  01:  upon  a 

tpti^aPfie  la  an;;,  co'mt.     And  it  is  called  a  writ  oT  lUgil, '  fOr 
aci:pr|liig.to tlip  ftiitute  that  faith,  [c]  Sil  de  ctteibineitfiione  ■  MW.s.wp.lB. 

i,  ^c'^oai  trtn  ja&rf  vkecomti;ficri/acia(,Ac'i^(jisbi'ii6t-  (Pto*J-Wa. b.) 
■~fei%t^l^c..  Thewortaoftfie  writ  "bee,  £fcgifjfWW«ra«V4-c.  Aiid 
-^eritiptin^th  eaJledati*,'^!*.  ■  By- this  writ  the  Iherife  fluiH  dili* 
1  verlo  the  pkiotife  omnia  cataiia'deiitoris  (exceptit  bobus  ^  ^rit 
caruax).  et  ntedielaltm  terra.  And  this  muft  be  done  by  oq  in- 
'(jtiVfli'toK  taken  by  the.  fterift.  .   ■    =  ■'. 

When  LittUhn  -nntt,  *y  force  of  certain^  afls  [i]  of  parlia-.  W  11 1. 1,' ' 

•■nitfuf,- c'^teSafioB  "might"  b^  had  of  lands  (befldes  by  force  of  the  SuMteAftoi 

''ete^  opon  ftatatei  merchant,'  Oututes  fii^le,  and   recogniaanwj  B«uoU.WFX 

lakto'feftmi  Murttrf  record;  and  Cnce  he  wrote,  nponaracog-  i^S,TMp«! 

'hizarice  or  bowl  thkeA  by  force  of  the  flatute  ["]of  ag  H.  8.  be-  VideFii:t«,ii.s^ 

ftir*'iJoe  of  iha  tbitf  juftices,  orthemaiorof  the  ftaple,  and  Mt  e.p.5r. 

'  ciji^er  of  Lonrfin  otft  of  tenne,  which  hath  the  effeS  of  aftatute  *^^'"?2'\' 

ftaple.     The  manner  of  the  executions  upon  body,  lands,  and  goods,,  fSjl^jfY' : 

appeareth  in  the  ftututes  quoted  in  the  margenl,  cu,  ft*  "■• 

''' '  Since  lAttkfoH  yirdlt,  a.protitable  ftotute  hath  bian  made  f<]  toa-.  [cfstH:  8.  ' 

Ic^i^c  f;>leeutii^  bf  landg,-  tfenemeucs,  and  hfreditaintnts,  wharrty  cip.  5. 

■^  ft  is  dirtvia**, -^hat  ii^'aftei^fcch  la«i<fe.  fire,  be  had  BJdAlivered'ia  i^^S-MJ*" 

'^«!icei:ntk»lai)Oft*3iift4rlttwfalltitk,  whertwilhttfl  the  faid  lands.  '.^    ^^.. 

&(;,  wfire  liable,  Ued,  or  bound  at  fuch  time,  as  they  were  d^ntend  -    •    -<  -•  '• 

■■-"'''■/■■'■,'  '■';■■  ■■-.  ■'■"■■■■      "  ■  "  "  ■■■'■"    ■■■  ■'  ■'  or 

V.-:  <*yTbGfwcrdttWieUAatediit  »B^.f«l.ist.'  '  '" 


'6r  taken  iirto  c?tecutxon,  liiaU.  lip  To^y^rt^nfmitj^^ 

'ftjch  Itotsif  aiithe  kid  tenUQlt  by,ex«ut^oi^.  their>^x<f:v|t6ri:orfi^ 
^Yn>l,  ilull  hfltre  ^Hj?  .le^ipd  their  debt  and 'f}aiiuig?;»f  ;l9f !  w 
WliKh'  the  foid  Uuids^&c.TVQK  taken  iii«?c$GUt^^pr;  ^tlieii  ^v)er}^^ucb 
t^tctivtrori  <A)I{gec:,  and  rccogtvirce,  flmll  Wye  a,jftirif jf ic4^  ^J^ 
■  -i  ej:  :.:>.;  ,^^^>  fiim^'. ccmrt  frton  vhcntoe  tb«  fofmcrjpxewitiop  d;d<7^i)DJ[:«e4^ 
'{i^kHl  lii^i^  iKrfho  or  perfoiii$  as  th€  fori^er  execumca  \^3  po^r&ic^^ 
their  heires,  executors  or  tiffigiics,  to  have  execution  of  «)h^r  \\^^%f 
•'  lu.  J/ '.: ~;  «r|^e«UttbIe midio he  taken  inVcecutioi) for Ujc  reCuto^oi* tb^,4c^ or 

«4uJn<igM»;    Sfd  opus  eft  httfpri'tr.  ,    ,    ,       ...    ^  .,  .. 

1sib.j^.  W*  6d.    -  '  Therefore,  lirit,  it  is  to  be  knowne,  tjiat  w^eart  the  tip^nt  b]y  -f^i- 
FuUvood*»  quie. .  hifiori  hi>th  remedy  given  to  him  by  l'4V  utter  e^i^oDy.  jbijre  ti^ 

ft^ufe  •extendeth  ntn  to  it ;  for  the  vCt  f4illi«  ijy  rc^rfoh  wbcrcfif  tfcfe 

S Iufl678.)        ^'^^^^  rec^yprois,  obligtrcsi  and  recognizees,  ha^e  beett  cl^ui^..i([;l 

,    .*  \vilhbwf  rtniedy,  A:c.  and  the  body  leii^reth  to  the  iTreami/t^^iund 

•I^)e'i)al4y  ought  not  to  have  double  fdti$fai£UQn,  pjat  by  th^  ii)rn>ffr 

*r)a\vts,  und  another  by  this  ilalute.    -  .     j  . . .  i 

(Oo.59a.>        ' '  Awd  ther«tore  if  part  «f  the  Und,  &c.  beifiv^eted  froij^  tl|ie  fenanf 

ty^k^cutiofii'this  ftatute  cxtcfcdetU  not  ui^;  J^c4uiy.  !ie,(ivqi4d  ^ 
bold  the  refidoct  till  he  be  fully  &iUsfiuiy  told  h^.  miift  ^e  oon^fiiod 
ififtllbc  -evicted  fAvingoni  acre  to  lM>ld.Uia»i.|Jti^HftH  it  .t«.bttt\a 
p6orercmevJyt  for  noneivetxtctitionmtbiaicafi^jhefi^a^ha^  i^pfn  - 
•  tbii>'ftat«le.    TheirtJfore  if  the  conui^e,  li^fliij^B^kqjjf  in  fxaj^/^fi.i'pr 
-]^rtyW-»Vi/»^/r(>  forjalljor.jrtirt,  thlb<lar«ltOK|«'4i^th:ppl  |p  jt* 
-  ''bt€^\\6\yf  >f  amcit  be  Imuid  to  ^.  in.  Hfta|u^  ^^^-^  Hmii(m|d 
poi/ods;  >iin(d  bya  ktt«f  llatute  to.  Br  in:a  hivprdre^  pf»^^  ^t^il.:^«    ^ 
firrf«fxtendothV^«***«>'*-^-  exicndijth^nd  tfrk^thjtj^ejiind  ff^m^^ 
=  jret-i^Tl)riU  hUve  iM aide  of . tb« fti^tulfi,  l^i:c4Hiia|t%r;fbdeHtcn(.pf 

j<;  ^/fliaHfc>*cnjny^thcluiid,ljy  forr^  of  hijifiwinercxie?^^ 
^  •'  Thirdly^  If  lh<  ^iferof : the  tomC^^mcimt^o^pf  iJg*iflft  tjie't*. 
nant  by  esectttion/hfe^^ftiU  hold  0V^r,44id  liivJih^Ve  iiOt^de.^Vijis 

'  Foufthtyj  If  ia  man  pnt^ont  ii»  Wfe^  ff>r  .>:*anr.e?«  <Hr.  diffeiffl  his 

If ffeft  fur  HJc,  'und  4fter.kiiolvIcd<tfi  »  Aatut^  .jand  ^XiCcttt^cwTs* .%d 

'  ftgiii^ft  himi-and  thfi  lellLiefl  rerfcnter-s.  the,  tftua^  by  f^X9i}u|ii)i;\iat>er 

•the  leafes  «nd«d>  ftiaH  hold  orcr  j  and  haye  jjo  siide  of  r)ii§^^u^,i. 

Rfthlyi  Thf$  ftAtute  mull  nol}  l«  .tiiJ«tti  litejr^lly,  l>utw:ov4iAgtto 

*      fljc  meanioR ;  tberesfore  Whtre  ihf  lutt^r  is  uutiU  he,  ^c^  9T:k^.^(' 

iignes  flijkU  iitiry  and  Avbolly.huvr  levied  the  whole  deb^  or  d^jq^^s ; 

if  he  hath  afflgtifd  reverall  parcel*  to  fev^ralliallignem.  yetallj^y 

fhall  have  the'liiM  but  till  the-v('bo}e  debt. be  paid.  v.    - 

Sixthiyi  where  the  ^vocds  lie,,  for  i\K  which;the  faidliindsi.^c. 
tirerc  delivered  irt  execution,     A  jdi0y  for  conveys  Un(^  t»  the  k/og, 
;       wito  grunteih  iho  Cune  otver  toi  A.  and  hi^  hOf.es  (9  kuld  |^y  ii^fvltv; 
.        and  twenty  pound  rent,  aiid  after  grctnt^^h  |h§  f«ig?ii^ry:.t9..^. 
Ji;ktK)\fledgeth  afliitute,  and  execntioi  i^  fu©d  9f.thei^  -i 

niory.  A,  di«th  ^wthout  hehe,  awl  the  co^n»fee  enlerelbt.^: ^T *  ■* 
arvJ  is  cvi^ed  by  the  difleiike  ;  he  ,f\v^\y  feive  the.aidc  pf  tjii^  (V^tH**  • 
and  yet  it  is  out  of  thejkkter  of  tlje^la^yi  for.thffeigni9i^.waf  de- 
livered in  execution  and  not  the  tenancy)  but  her^as  t^^u^t  by 
execution  nf  thofe  lattd<»  ahd  therefoirei  within  the  ftatajfe, :  JjM  the 
.'  pertiiiifite  of  h  Viikioe  being  evided  is  out  eC' the  fiiiitustek^  i^l^hp  ^ 
tenant  in  fee  iimpk  thereof,  and  not  tenant  by  execution*  \ 

Seventhly,  Where  the  words  be  (delivered  and  taken  in  execu* 
llAtt)^  yet  if  after  the  liberate^  the  conufce  cntcicth  (ait  he  may)  fo  (tf 

the 
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the  la^d  i^  n^ver  delivered,  yet  he  is  withio  the  remedy  of  this  '        *~ 


^Mlge^'^ recognizee'  fhdH,  1^.  and 'faith  not,' their  .«s4fii^€kr^ 
^^^B[^raf6i^"  or  fiiHgn^^v  tut '^e^^tiiv  otnlteed^  iu  this.m^vted^ 
'|ilUt:^'yAl^y^^l!ylM)^ilii4h!^f^^  thislUctute  fhftli  Acltt¥ft  to 

^eWif^'be^duft-fhi^y  tM^mentioited  in  the  next  ppect^den^  cluufe  ^f 
'ffi<(J^i{l26A,  iilidthe  tiehvedftintfl  hjFCdnftmdtionbe  extmide(^^o  (AotS^.b.) 
'Mf^'pfHbrii  thatkpjjciiWby  the  aft  to  be  grieved;  a  poiitt  nrftrthy 

mimh/ktm,  ^'  •--   — ^  •     .  ^         , .  ..^, 

^ ^  ^fetfrfy,  AVher^  •  the  ftatut^  gyptth  a  fche  fac"-  out. of  .tbeitone  (F^.B.  «65.d.) 
court,  &cy  if  the  record  be  removed  by  tvritof  error  into^ianptblsr 
iddri;  AOT%*eVe  dBiHiftdi  the  tenant  by  execution  that  iseviftcd     ^     •  r  - 

"ft^  i!ilVA/fr<?/d<<' by  the  equity  t)f  this  ftatute  out  of  tbat.cOwt.         .      ' 
fWcbtffe  the  Jiir^'flk'  mdft  lie  grounded  upon  the  record,  ^  JS/>v  4e 
•*>«%>.'  ^'   ••    '  •  :  -  *        "^    . 

-  ^-Tehthly,- Wherefhe  Ihittfte  gxrRth'^hefdrefdc  againd  (wch  per- 
'liMi'6^  j^rfcms/'iAob  thtit  w^e  parties  to  the  firilexecutiiviy  their 
heires,  executors  or  ailignes,  ^c.  this  mufi  iiat  be  tuken  fogener^iUy 
fibB-'^^ie' letter  is  ;  lik'if  the  thiV  execution  vrece  had  aga^l^  apur- 
^  ^bibr;  *  Sit:  fo  as  iibtMng  was  liable  in  his  hnndft '  but  :tfae:  lu)d  ,r^- 
^  ec^ered ;  if  this  land  be  evt^!cd  irom  teftant'b!)r  e:|f:eeutiQ)n,  i^ofpire 
^^(?iAlFb6«tiraVdtA<i|ain<t  hi^n/lns  heires^ executors^  or .f(fl^ea. 
«^Kiit  tf  heihith'oth^tol&nd^  l^hjed^  to^tbe  execntioo,  tben.ailirejfiic' 
^yekh  dgnliiift'bim^'O^l^if  Mtigncsi,  butikOt8gatnlli)i$'executanf.;.D€K« 
tb^r  Mlhbt  <»l^c^  be  hov^  a/ci/^ya^'  upon  this  ilatvteag^ni(ijt]|it . 
,     *^fiA'afc1)tt)r  W  itf>6ghieof>  bctjiurtb  itgii'eth:it^)ely  ^;^in<^  nij9t.&c, 
'Thte»%as^!'l5r  *o  fflte  liHl'i^xli^tftion/'his  hfires,^  executors^  rPr^^-    ' 
/%ffiH\  ^'Bdt'^f  th^re4>e  ftxeriiUaiTigned  of  feverull  parcels  pf  Unds 
^TufiJ^n^to'tlie^xeeUtion;  otiajtite  fad  upoa  tfais-lUtuteihull  lye 
'  agaifiO^W^^  MH^s.  '  IS^tk  \!^  midki  in  i^eb^*:  Thi^.  little  trnfle 
'^^^  ^iVer.ti  li^^cythe  dil^no  i^ader^  not.only!  10  f^e.  4<49  the 
-'l^ilit^Of  this  ftftty^'lAiC  U><>fherr  atfc^bf lifeex^nttf^^  ^^  .  y,  V  .1 

And  by  the  ftatute  of  23  II.  8.  cap.  G.  it  is  provided,  fh^t  ti»e 
"*  <ibliii^,'^^.  Ihal)  Hyt  lit'  eVdry  p^yisit  agftiod  .fucbirep^.gri^y:  ^c« 
^'Ifte^JiW^to;  'e^<^utloii;:ttotkmodiity  atid  mhrintagi»  in,  everyi  b^balle, 
1  ^W^liiKth^'be^d  had^rtr  Wide  \ip<m  the  (latute  ilapb)^  opdund^iocb 
m£tn6i**ind'<bnney  as  is 'for  tlie  fameiblute  ft4pl^'{>rpvidcd;-by 
f  )&^^^^  wKkh'  bratti^h)  if  titie  lenaut  by.exscution  b^y  force  of  the 
''t^6^'^^'II,9}  be' evicted,  he  ihall  Iwhne  'the  remedy  provided  ior 

^«IHaWi>6y  fexeeution  apoft  a  ilatuteihiple  by  the  o^of  3A  fffS^.lxK  40  £.  3  e&  b, 
Viike^'iiidiiner%  force  of  that  doafc  X)f  I3'.lf.i8.  if  the  exteii^rs  44lis.toLiO. 
upon  a  llatute  ftaple^*  &€.'  doe  ^^end-tbe  lands,.  &c.  m  too  higK  a  ^  H.  4. 17. 
•mfef  thfe^feiige^'itky  pray  that  the  extenders-  theinfelves  may  talce  ^^  ^' ^'  ^^-^ 
.1  he  Mh^  &e.  ut  that'tace,  ikt.  by  force  of  the  faid.ilatutes  oC^^^ 
r}bt]^riei  Wifdl  Dcr  'MchdiOrihu^.^AKo^  no  execution  iM\  befjied  m  l^Iicli.  4  & 
■^^agiiritttheheireWithlftage,   1         .  -^  ,     •  -   /•  .VPh.andMar/ 

f.B   op»?tiio<eJthAtd?onawrit'of.eZr^t^^^^  KSIc^i"^* 

Tttcnpfyy*f;''bdc4iafe-tbbft  ancient itutute^  dee  exieiid-.to  astute  tbecomujoii 
<  '^id^'^hutftl^r  i^  ^atate*  (l^ple  onty,  and  neither  t^  a  reepyefy  o)f  debt  piaai. 
'^^ofd&ndi^^'hot^o'li  recdgnitanceiai^aiiit;  and  fo  hat$.it~l|reeu  (Plowd.89.  b. 

v>#*rwvfdfy];'j  'fJ.vM    ■'  -t,,:, ,,    ,_       _.\      f f  H  , 

^•1<  'ii*fc/a?w-*^>P*^eih^by  tbctpreiiilWe/af'lih*>foi*  fia^of^i/f.  8.  ^iem  7 

:.!  ^d')b/'8iHi>s(i^]>t<fekes^  ifhit'iifter.a^faU  4IkI  pei/eA  «xeciution  £«£.  3.  Reco- 

MOiii  z'}Y/^  %y  U       ■■  '^    Q^-^/v:--  :  .iq-r'  '    .  ihad  ▼clyiov•iue8f^* 


3d! 


■*  '  t   r   •  •    f  4       /  » 
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15  a  r.  X5.    l5Erii.D&r  «».  '-«&  IT.^;  S»t.  Merchant  Br.  4d.    XJ^Cro.  l5.J'      '  ^  ^"     '-  ^'^ 

•     ■      .   .^   .  •    •  .      ■      .    .       ,  .  ,      (^  t  r  f^    1 ."{    t  r 


n  V  >        '1 


K  0*  ^  ^*  ^'  «4%  <*  ^  <J<M»^  • »  a  red)gnizancfe,  and  *i*th '  his  hiii^  ^  trilfrhi 
iXh  i.  fS.  '^^^  ^^  llftVifig^(Nir6  (ktigliterij,  and  the  one  ^^Hliin  a^  *  no'^xbf^GtlM 
y9A<n37«  (hall  4Mftt«4^fHselftnds  bye^^  duridg'tlii!  niuvtfrhyv  elbaiti^e 
$9  E.  3. 50.  heire  is  not  fpecially  boiind,  .but  charged  as  terre  tenant  [t] ;  and  ia 
^^  T%\  againil  an  heire  within  age  no  esecUtion  fhall  be  fued  upon  a  ftattita 
lib  3  f6i  1.9.  ^i^^'^^Q^  ^r  ftaple,  nor  upmi^  tbe  obligation  or  recognizance  upon 
fir  Wiiium  Het^  ^^®  ftatute  of  ^3  xT.  6.  for  it  is  excepted  in  the  proces  againft  the 
btrtV  cafr.  heire.  Neither  if  (he  faeire  within  age  indow  his  mother  ftiall  cxe* 
^t6oU,^mS$i  ca^iW  be  fued  agttinflt  her  during  his  rfiiniJriiy(i).     •      '*  ^^\f^' 

ii($«rC.  1^4.)    mT^mpsE^l.    AC  40^.  417.     16  H.  7.  6.  .  livre  d*»tr.  ^. 

*i»W«ge  tor  ■  <1  Cr«.  «g6.>  .  -  ■;.''.>• 


ri).  ir i,4..  '      ^'ot«»  ^at  bv.(h,e  ftatute  [Ic]  of  -x';  J„.;j.  thife  execution  of.  twids 

tap,  if.       ,  pppna  ftaiute  ftaple  is  referred  to  the  ftatutle  mere boiH,  and  by  tibe 

.  .    -.  ftatute  i)c  J/frc^^ori5ttj  no  execution  iball  be  ,h4d  afipinft  tjicli^^^ 

^  '■   -   •  *  -     '  fo  long  as  he  iswithin  age.      ,;'»••>      -      ♦  >  •' 

fzf'tJrtils.'  ■•    ''AlStiticeXitiktbnjfTOxe,  there  i^'d  right  pitfltaMe  ftatliti  t?] 

'«a(f.'5*   -'  tn'ide  sigainff  fraudulhit  feoffments,  gjfts,  'grants,  icV  jiadgfettiiifits 

li.  S./fo..80«  ^uQ  executions,  ab  wett  Of  linds  and  tenenmi'ts,  tis  ^fgrt^ds  r^V%rfc    h  1 

'*eSc.  12"^/  ^^*  chfettllsj;  tb  delay,  hinder,  or^  d^fraird  crtjditors  Uttd  1-^flV?   •  J 
:i«;a().<$o»cho*ft  .mbensof  thieif  jiift  and  lawful^a^iDnSy  iiiiteft,\debt^;.dM^^e^,^pe^- 

^(e/  /     :  -  tie^  K9rfeituxss>  ^teariotii  mortuaries,  and  jref^tsjf .fen  thk)«^f^Uqp 

Xib.d<f«»;iB.  pi  yflhxQ)^,  an4  bther  <Wtutes,  ftq  tbei  imthoriteea.  qiHHfA  .m  tito 


tbeC])aac.ofO:crq|id'sOi&k    £m  tlio^tMuttlof  3H.  7.  cap.  4.  &  50  E. S^'c^fU^   4  V:.>  )\A 
mich.  IS  ^  13  Elu.  Dier  295.     18  Eliz.  561.  Pier.    (8  Rejn  13'i,> 

''  Ani'ii  \fS  164)6*  dhfefved,- that  thfe -words  -of  the^  feid' ^^  of 
•  13  JB/tjg;  are>  Beftm^rfore  d^hrnrcdl' oVd^ihed;  an^TtndBhd:  atid 
therfefbfe  Ukcf  cafts  in  femhldb!^  i^yrfchiefe  fhall  be  t^Aen  Witfriti- the 
remedy  of  this'aa,'  ly  realbn  of  fhis  wbrd-  (declared)*  ^^fthf\% 
-^  appearetTi  what  (he  kw  ^vas.befort  the  makiiJg  bf '^thiytfBfc -'tea 
let  tt^  now Vetuhie  iiyLitfkfdu:''        "'  '•    -'^  '''^  •  •'"'  «'-*- •    h.  ].. 

Wi2.cttp.l8.        ^'  Fienfaeian.^'    This  is -a  wrH  tteiitfbtied^m 'the  (HW^fta^^^ 

■  b«t  is  a  «*rit  Of  executioii  kfc  th^  ci^mmon  hvt,[]  A>d  it  is^Cti^ied'^a 

•    Jien  facias,  beCaufe  the  words  of  Ihe  Writ'dir^iSled'  t(V'  <h^' A^hfe 

.     ..      'bei  quhdfm  ftrcias  de ^onis  4*  ctitaltis;  '^(j.  ■dHd' ofthofe^^o^ds tfe'e 

.  '  :*;   **?rU  takethits  denoniirtatioti. •  '  •*  '  -^  '-^'  *    ''''  \  r  ,if 

\\     \  "/.         hntr^tfthsktvL  capias  ad  Jhti^ifiif^'ttini 

'  -■  :   .  -  .•   ^faid  ^ftdlute,  becaufe  m  cipiai  ad  Jathffair^^i  lye  '«e  t%fe  ^vAriidn 

a  .-:   '         law  upon  a  judgement  for  debt,  &c.  'or»Sdr5itti^e8;i)«rt^^iy'-%Bfci 

{fit]  TiK^li.  'fpl.  the  originall  action  was  quarc  vi  Sf  ^rmut  SfC,    But  latter  fiatutes 
I'  ^n.Wintifm'hive^ given i  e^iai  dd  Jlsltirfae  mt^'^}o^;'\^^^^^ 
^'w*^^^&  'yece^Wd';'as^i»t  ^^^m:-^i'Mf^'^iY%i'^6»'^W^^^^ 
(?.  K.  B:  id4.)  c^«>  whereuntD  I  referre  the  reader.    ^^  ^'^^  "^  ^^  ^  ^^  ^^  .Iii.i:..Lut 

(1)  [See  Note  348 J  (i)  [bee  NoU  S49-]  •'» '>^  ^  '^ 


till.  fcV:  ,    Of^H^feaf^*.  ;    -:.jS6a.itt5^ 

,  ito.f>ftifyA  wtpitiMn  ti^jif^..  Mz}!^:^mim  /^.-r  .4 

if  the  plaintife  fueth  out  any  of  tbttti.wAtouj,  V^%  jfe;^^  JJ^  ij^y  Ci^A*       ':  ,  /  ,:  ,  ^ 
tinue  the  fame.  aj*i^ihe.^wre  Ant lU  tch^tlicyecu^^^^     >Vxvitj  :t  .     ^r"  7: 

jjone  of  tbefe  vri^VL^^^S^^^^^^i^.  ^^.  A9Jeiicfaiil  ^  v»le%3^;.^tr     di  "^  H  ^: 
if  be  hath  any  matter  nace  the  judgement  to  difcharge  him  of  exe* 

f^MttfMVilte ^^\^'f^M^^oM4f^%  f W«^«f  *M  fidif ^i♦  iiiwildf*-^ that       ^  'i  :i  / 1 
riW^'^S^ipJpM^bfi^^'K?^  .As.ifthe}>Wn^i£B'ert>?rl«kafe.u^^^  -^-   * '^  > 

(ilii^PH^j^l t^  'ttU  /5xe<Mtio»S).  jet  in  none  of  tjiefe  iUac^.  vrri t»  W  Ihull         ,    '"   '  '^ 


•   «• 


r    :.  .    .* 


.^ir   il.l  •   o     .?.  ...    J.".:   ..    li.'- '. .-: .-.  .    .        »  '■'    .:.;i    '    •    .  '   V*: 

'%/t^  S /i  apm  /'«/?  eQg^rJfplqin^    Xl  IJ.T  if aftcyrtteyieii^iuiri  day tjie 
•^'-^  tife  voit  Juer  jjtR  icire  facias,  plaintife  will  lue^ajftV^jfJ^ 


*  a  facherfi  Te  avfendaiit  poU  rien    kriovv*if  tli«  defeiwl^t/Ai^4.ii*y  iiiy 


afcufit  o'fitjemite  c6ii''[  ^ooqI,  plOQ 


Jlit^(laffifpaii,pltiUIUer^dirQr.Sim  McitthQ ddendaxit.muji  pl<^ 

cpuiBifJMdfjemetit'fenStKdii  lity.mfUr  divers n)aittiers%i;«'erjtidgemcnig^^ 

ifii;er<s au/c?rs  matters  J,  ceo  6/<;i  jwrt  ry,  &c.  andiliverscrtfipr  luatcerif/cbis 

eflredita£Uoiii'Sft.^  .*  *-  ;    ..-  -  iBaybce- well  feid  an  aftion,  8tc. 


.•j.-i      - 


•"  ^QJ{jS  -B  \Jamzl\    .Thiftne  a  judiciall  :'^'rit^  &&d  propeiiy  lyeth 
'  iidj '^  *R^ '^H^  ye^reand  day  after  judgeweni;  ^^\  ai^dua  *» 
cPJ^te^.Mff^^  tb£  word;!  of  the  writ  to  the  -Iherifc  bee^  ^i^HJlire 

J'(il^fr<tfot\T*  (bcing^tUe  defendant)  qubd:fi4  cMmfr4'Q^  qjhr^fums  (Cro.  Car.  «40l 

'Jliluidjprf^J^'Mbeat  ckt  diQfxefc^  So  ast  by  the  writ  it  J^j.  3J8.) 

appearethy  that  the  defendant  is  to  be  warded  to. plead  ili^  matter 
in  barre  of  execution  ;  and  therefore  albeit  it  be  a  judicial!  writ, 
^.I^CEufe  .tbede^d^t  Jooay  tbereupon  pteade^  this  /cir^facia$ 

.i^.^f^punt^din  lav^  to  \)ce  ia  nature  of  an  a^ion ;  and  therefore  r„]  ipu,  q^^^ 

<Xf(i'%  r^laifetojt  >&U  aftipns  is  a  good  barre  of.  the  fame,  and  like-  iff  G.  4.  V/ 

i!f*iiQ,^,i;^l^feof,  ^,^cutipns  is  agood  barre  in  ^.fcirejaclaf.    This  <8Rpp.  i5?.') 

r  n  writ  was  given  in  this  cde  b3r:the  ftatute  of*  W.-^,  for  at  the  (^'^•P'*- JiS^.^ 

*-^3?:  fli^'!  :|5a«ii^ai^v^,if:,^eplaii^tife  had  furceafed  to  fuc  execation  ^^'%  ct^'^ 

tkiJfi^^  f4^Wym  {^riJa^H^^  f^  y^we  aad  a  (l»y>  hea  bad  UeQ  a  E.  iu.  eW/ 

.^j^^llKH iw  pew,  ©iMtf^lIf  .•/..'..       '  •; )  .  298.  18  E.  5, 

oii.*^AfJ?^TPor4i/?reV?^4ifl/iw      Here  it  to  4»e  <^bieryed,  th^t  '^.M^^^^ 

judicial,  is  in  law  an  aftioD.       ;.    .    ^^    ;  .  .  ca|juli|t.  .. 

::"  ^  A  fachtrJiU  defendant  pott  rien  dierfur        f  ^c.  not  in  L.  and  M.  nor  Koh, 
f  u/  le  pUunsifi  n^avero-^  *4t^&,  L.  sind  M*        t  ^/  /vr  added  L,  an.f  M.  and  Roh. 
■pd  RohA  »  >jf5  '^'  »'*  -•-    .    w  .».  - 


.JUfh.  3kiW^%p.  8.         Oi^P^^Ap^tp.  Sea.  506i  5X^7: 


Se6l..  506. 

Jf^r/eorrov,  ^f  ni  i/iifcircfarias      AND  I  take  it  that,  in  ,a  fcire 

"^  /ior«  d'lin  Ji/w,  uii  releasde  toiih  ^^^'fd/fias  w\>on  a  fine,  a  releSfteot 

mannen  (Tattiom  eji  bun  pice  en  all  manner  of  actions  is  a  good  plea 

tiaiT€r   i'  \     .».:  iu burjx:^  .    :     .  ,  .,/  ...    *.  ttx 

'  f-rt'    f   JThis  upon  thai  wbiclt  hath  be^n  faidj  is  evj<lei4  pf  it  fd^,, ,   v 


Se6i.  307.' 


lifE^RlmikomeTccovi^adeht  au  TJUT  wberoainanrecoverethdeUt 
l^.^.damageiiy  et  efl  orcotdc  pcrai^er  or  damages^ and  it is,agreed  be- 

eur  que  hiplaijUif'e.fncjMi^ru  f  ra*^-  tweene  them  that  the  plaintife  fhall 

tivn,  donqnes  il  covient  que  le piairitij'e  not  fue  execution,  then  it  behovetli 

JgU.Mnrtltas  a  luyde  touts  viancrs  that  the  plciintife  make  a  rcloula  tp 

id*execution8  J.  "*  hnn  of  all  manner  of  executions. 


TL  Calient:'-  Albfiit  Uttlvtoith^^  foitjb.b^e  ought  or  muft,  ^-c. 
:.  '  ycL-theiG  b^e  other  word*  ^vbich:>yiU  rtleale  .aoi  iCKeqution 

'    wkbout^xptellc.  vouls  f»t"ii  reloitlttk)?  ©.^jcecutioi^      .»    ,,  , 

IP  H.  6. 4.  As  it  a  iiKiir  reibAl'e  nil  fuites,  the  exec ulion  is  gpne  ^ .  for  qq  maji 

26  h!'6.  i-^^e.     can  i'ste  execntitm  witbont  pri^yef  .aiuUuit,  but  O'C  king  oply^.^iM 
cii«iQi>7.  Li..Q.   tber€J>reit';the  k/ij^g'it»le»l«tbiail  fuifbSv  it  is  :n(^  :l>arfe;Ot- h4s^.(,'4tt« 
to.  i.vi.    Kti.      cwtiwn,  bcc.cuiife'  tii  Sit  king'^  r4JJe  the  ;jii4g«i^  .^uglut^  4i.wair4  fpse- 
\^iil.'pror)C!ut.  •^^"i"*^*  rx#f'io;\vtthoui  «ay  fuilQ  ;;.)iut  u,fi^*e.oieiijBp«twu^,)i)itb 
Releafes,  ef.       biiBrfc  the  kjdg  ia  ibal  rculV..<    A«Uffo,iK»|Q  a  ^iliycji  ^i^y  be|ii;c^^.^- 

Iciil'e  of  allaCiions,  andareleafc  ot'uU  fori^qs^   i...  .....  ,       1 1  it  ■; 

26  H.6.  ar.  ^^«  i*'  tiiir:b©(iy!»/--a.  mnn  bpjJCItk^^  ia  ie.v<cutipa»  airf  tbfi  f^W^tiife 

li^Keuuiifiu  7.  /     rel&ilcth  'iiil  itt^Uoua,  ly^tij  |hall,  he  ^•c^aioe  ii>  fixccMitioa.;*  bu(;^f  i^ 
'1       rekalc'.dldsbta  ^s^duiue;^^  .h^lis.t^.  l^t)  .dirciiwgcd  0^  (bp fs^qcut^pa, 
becawfc  tlwdQbtorjdmyM.ftifej»d>i;cJi>iirgp(}f  :    ,.  ,:   ,;   ;.  ,^    .^, . 
20  Aifi  p.  r.       .    .  In  the  Cujiie  «6anner  if..«xi$r i|(ioi\  be  il4f d  ¥9o^;^ ^^^^Pg^i?^^^  J^ 
^^  ra^^47V    **^''^v^nd  tbe.tuiwfrei  Vy..de«4.»akiB;a  ^ci'iiiii'ujpc^,,  ti^ 
(lil  Ktfp.  47.}     coiudbr  d«>th  fucb  a«  tt^\  lliit.AbW^ierr^qgw^^^e  Ife^.^^^^^ 

.    .'.      'hy  this  the  execaboai0diiLcl¥u*gedi>....  .^^..  ,    ,.     ,■  r' A  u\:\ 

26  ir.  6.  ciW      ::.    So  it  i*  if.  jinl^ajettt.  be  gjveu  in.an,.4^jq^.o{|^]^,rtlid,.j(}J# 
'fi*j)rii.  body  of  the  debfad^utf  ifljtukeu  i»i  lexcfjajioii.by  k%  cqpiqf  m^Mi^l^'' 

ckiidum,  and  after  the  ph4nMffi!rflWiUeM*tiipj[fi4^ 
,    *   ..  .  .    ;.bcldy  ihall  be.difcbiuged  of  thq  ^?c«o^ti9«-v  .  /  .-..-j^^  :/.nj  IL   :^d\\ 

-If  the  *plai«ti&  a^f  rvjudgeBi^i^ft  .i:rfc|vffi  j^i  ^eWftPfl^u^tfe^W- 

'        ;     .      .  curion  is-.  difeliurg«d^  .asAall^pR^^  by.^4jqV^)^#^x):,^|^gfj^r 

.,      -fliall.bcfaidj.. -:'       .w  .  i..     ^.r.      .:.ij.-i[.;   .iriii    i^^    tM'JAnpnvq 

2QH.6. 6.1  .     ':^l^^..baaifPurt»bk-io,A.wA:3.Ji^^  fet^^, 

pc^l^«ft«r*    ;     this  is  ao  barre  in  an  action  oi  account,  for  duties  exttm^  S^^^^^ 

certaine,  and  what  fhall  fall  out  upon  the  account  is  inceftaia^;  and 
...   .  .BH>cil  Uje.Utin?,w^  is  rfe^i/a,  yetj^^^^^^^ 

t  nt lknra£9P9aitiim'^r^)oufle  d'a^kmg,^,.. {..Mr.- ji^ded  L, said M. 
L.  and  M.  and  Ivoh. 


due  that  is  certainf»  and  therefore  difchar;;eth  judgements  ift  per« 
ibnaU  aCtioJiSi  ami  tfxccutioiuf  uliu. 


:   r 


t5^^)ft5ora:  ^  Sea.  508-     .  ^  ....*  A 

•  TT  E M,  fl  htme  ref^a  a  wt  aiiter     ALSO,  if  amaoreJcafe  to  unolh^ 

touh  manners^  de  demands,  tea  "^  all  maner  of  demancls,  thij  i:» 

•  eji  le  phs  irt^ltir  rbl^h  faluj/a  qike  the  bell  rcleiifc  to  him  to  w b<mi  t be 
ie  reletffe  e/l  Jaii,  J  fjue  il  poet- aver,  releale  is  made,  that  hcc  cuu  have, 
tl  pim  urera  a  Jon  arantage*  Car*  and.  (hull  enure  nioft  to  his  advan-* 
per  iiel  releafe  de  iouis  maputers  ^  de  tnge.  For  by  luch  releafe  of  all 
demaiidSj  touts  mfiuend*a£tinits  retrfs,  manner  of  demands,  all  maner  ot 
paj'ounis,  et  actions  d^appea/c,  font  actions  reals,  peiionals,  and  u(flioD« 

.  ahs  et*  extiiicli,    et  touts  rnaw^ers    of  a|)[>eale,  are  rakea aurayjind ifx- 
d'^eieciXtibtiifont  ales  ct  cxUncts*  tihrt,  and  aii  riianncr  of  escccuoous 

* '  '  V  '  arc  taken  away  and  extinct 

.: ill*  •    .     '»  ^  .... 

•*  ^0  V1*S  niqnners  itc  dcitutads."  (^  Itep.  -56.  ■-> 

"  Dnngvihy*  Dtwanijumy  is  a  word  of  art,  and  in  the  under-  ^^^'  ^**'^ 
AAtidihg'df  tUe  coiximuH-  law  is  of  k>  large  lUi  ^xttnt,  as  no  ofiiet 

tme'w^fld iftf-tiM*  Ui^* i^i lUilellb  if  htd^maim^  wliereof  Utttcton iniik-  T/u. Soft. 44.1 

eth  mention,  *SVr/,  445*.     And  hwe  is  U>  be  obfcrved,  that  there  I*»arr.  il.  i.mp. 

hv¥  f'tifo'k^iide  <^f  dcniaads  or  cidnics,  viz.  u  demand  or  rluinle  in  ]}^\  J^'*  ^'j*'"* 

di*ccl,''Ji?HlVdetnwiUHr  cliiintirt  Livy  ;  oran  exprbfle,  ::iKlHn  im-  -/y)  ^^**f* 

i;tte<M^iridndi*r  ct.iime.     JJttktoH  here  puttcth exauiples  01  both*:  {a  Hip.  Alt. 

lirid  Ar<(t  l)^  ^e^.ikerh  or' lieall  udiODSy  wherein  hec  tltat  bringeth  his  IkouNcmiV, 

ttdfit)f*'tttttkHfr*  fcis  tJoi^YrtuI,  und  thei^fore  hcoiis  properly  o-died  a  ^»''-  ^^1 ) 
d^ite.ittddhf  *f^  liM  tree  tlviit  derfendirthf is  called  teaunt^  beeiufe  hee  is  1 

ten. Lilt  of  the  freehold  <»f  tb^  lutiil. 

•   OflA'ihih^  inVi;iliea,»#H'  if^lavf,  Utt4iton  ptfttcth 0 samples :  Firft,  f^  ^|^-  ^^7'\ 

ik'*Xi\\\!^\MbM^^^^^  tor  kfthotb  ihofe  l^f-lllif'xu^. 

rafei  M  AMI  Wib«««tb  the  fint  is  called  pl.tintitb,'  and  not  dem:u2d-  c  li!^7.  vl 

ant,  and  he  that  defetkfetH  ^S'  called  delofldisit^  •  ThinUv,  of  e.xe-  19  II.  (k3.  4. 
•^uK/rffir;  •  FowtMv,  lof  fetii*  6 
cooAtr^nv^  of  *y  iriy  fofiis^ 

•  cfaiirtie'fti*ttr;^bAt  <y«herwife 
root  fcrvice^  rent  charge,  coinniou'<»f  puftiHrtf)  (ttrc*  which  alio  an;  14(1.  4.  8. 

^itteer^'de^c^^Aidif  or^iiUttiM  iir'luw.  (i>  Alt wkieh  lAtttcton  here,and  1^  H.  %  tii. 
-iii-theVtiW>  iteAf  Scaibhi  folloivirtg,  putteth  hue  for  examples;  lor  1^7**'^'!-  //*• 
-liT  tW  «iedfe<>f  alldetniinds;  oTherthingsialfo  be  releafod,  as  rents  AithLiri^-rv*' 

-•'  «       11      .  ,».  .       ,  I  •   »    •  11  1    It    AiiiiHiii  *  calf. 

feck,  all  in|xt  acuon?,  a  Nvarninty  which  is  a'  coveuact  retul,  and  all  i«it  170.  Sed. 

'  "^eF  tbvjitt^tii  'reall  .tiid  perfotiall,  ethivers,  all  manner  of  com-  748. 

'tnhiiithd^]ti4>fti^U|^preiider,  ^ohditious  betore  they  be  broken  or  B^er.vEJ.fir. 

j)eriorme<L  or  after,  annuities,  recognisances,  ftatutes  loercbant  J)i*''^i*^^;ln 

''*^W  flW  toe;  i^bilgatk^  &c.air#  r«leafed  and  dif-  ^^y7-''*«^v''V* 

*«ftfeca«5^'  '  (10'Bep.W.li.) 

^"^j^kot'tii  t.  ind  M-Witoh.  I  jw  if,  not  in  L.  *nd  M.  nor  Roh* 

^  *^t  «  /»/ — fHT  ftAv;,  L.  and  M.  and  Roh«        \  dt  not  in  L.  and  M.  nor  Koh. 

.K  t,w;j  .1  •n;(,){5Bct|^^-ijV»l  (»)t6^  Hoic-»5i-3 


l^ib^  S(- jCap.  8.  OfileWM.  Sea.  50ge-HV 

(1L...W.)  Sect.  509.      ^      .    -     ■     :    ..  /  -  v 

(SUv.fTi.)  '  .  :    .        1  ;;.,  iv  alv.^l' 

FT  ftliomt  adtitle  de  entry  en  A  ND  tfaiWan  ha*  t»ll»«*««iy 

■*-'  afcuns  terrea  ou  UnmmU,  per  "^  into  any  land*  or  tenemeotSj  by* 

fief  releai'efon  title  ^  ale.  fiieli  a  rdeafr  hii  title  is  t*k*B^way. 

y  Sed  Qn«pec!e  hoc;  car  Tnz-  Sedyware  rfeAofii  foj?TttsJB*W» 

J^mes  c^^'e  jiipLe  de  F.ngleterre  cIiiefej'jfticeofEqglan(lfiOW«K'tnt: 

'  titiU  le  contrary,  pur  ceo  i^iu  eittre  ne  contrary,,  becanfe  ah  eotri?i,^MW?' 

twit  properme/^t  efire  dit  detnaitde,  hecorofet]y  iaii.n^diiBiii^^^  dii'- 

V.  igHrs*.  .,.■  oi..r«^..- 

......   -.a   ,.   -   '.n*mo^L.;L  :.-:■ 

3*H.(trt*.        "  rpXTLR,"    Here  title  i«.takM  inthe  targffl  *ofc,  mtyjflliii     T 
fck.f.-B.9.  J-   eluding  tight  alfo.  -^        ■..^•.\.?9%^i 

la.  AJtluiui»  *  "  Sed  quare,  &c,"    This  is  an  addition,  and  no  part  of  Lit- 

biTe.  tleton,  and  tbe  opinion  kere  cited  cleerely  agotiijl  Uw. 


re  jt^ao^i^i  9l  (toj»ii9(ls,}««ip^**(6«ii!lt- 
M  .  naiiij^  of  tiiejan^^yOHVirf  *i|f|«K  »be 
fa  lemce  or  the  rent  is  it^ij^vfihio 
i?,    wliicli  the  common  is,  the  lervicc, 

Tlu3'(iiK«-thatKhb3h'ytIi»efl'mW,%igia^n&"fi^rih^ 
■■*'"-■  ....    .".-.    .-.-.I  ri-  ei  """-a  ir  ;'■■  t  sri'  "Tii^i^d  Js^  .omO 

,  •  ■  '  -  ,.  .    ..^.■-^  jrf'   ,,,  i:!;,M  V.  .  -  ■..,  "1  .nor^s  no  svaf. 

TTEM,  fihome  reteffk  a  iMmuien,  ,-Ai.8/Q,  if,a:iBancirek!Qfttfctdo«- 
/  to^smAiinejxdequarreisyWttmta-  "^  Atbnrali«riannWBr'([«»r«lB/Or 
e«ntroverJies  oit  defmtn  enter  eux,  ^c.  aUo6«traVefrib*Wtte^tSb'b)MW^c 
■ifusere,  a  ^iw/  m««er  tt  a  qaeiefeU  iheai,9tmmi^tHflli^  matter  and 
4iMkpaToisfoyextendont,Sfc.  ■  l**ll«fl*aW*W^'TJoras~fhd]I  ffx- 

'*fp..3HJ7.  fc.  ,".  QVAr<K^::Z^''*QaA^}A  qufrmdo.  This  properly  concein- 
■Ed.AlthiiD'i  «*  jti,    ptrfunall    udioiis,    or  mLxt,    at  the  higjieft;    for  the 

3.4  hV  JJ^eT  pl«nlifeiRtlie{nia,<^ed^frf^,a^ininoftofthe  writsit  isfttid, 
ST.  .  ■■ '    >  5^ieri/i(r. 

9E.4.44. 


Jtob. 


It  Th:i  pvsgnpb  Dot  in  L.  and  U.  nor        f  pa—^Ut  Um,  L.  ud  M.  udKelf. 


.Jf. 


< '  •,^ 


OtM^i^eJs^; ' 


SeS.  ^V. 


queritur.  And  yet  if  a  man  releafe  all  quereles  (a  man's  deed  being  (9  Rep.  5f .) 
taken  moft  ftrongly  againfl  himfelf)  it  is  as  beneficiall  as  all  anions ;  \  '  ^ ;  / 
for  by  it  all  actions,  reall  and  perfgniiUy  are^releafed.  And.  by  the*  ,  ,\,  ^^^ 
releafe  of  all  quarrels,  all  caufes  of  anions  are  releafed  thereby,  al-  39  H,  6.^. 


ifty^/^iiwf*  i^'fof  <>7wW  loaUela^fiXid  it  exteudeth  as  well    ,!    ." 

'fcifliSinS^'TATit^  of  Record;  as  bale  courts ;  for  the  writ  of  errpr 
faith,  M  fikbt^i^if  prctej^/^e,  loqueld  qwefuit  inter,  fyc.    And  ib  ,     • 
the  writ  of  falfe  judgement  faith,  reeordari  facias  hquelofn,  where 
.the  judgement  wa9  given  in  the  county  court.    Omnei  exa&hnes  f?  £^<if  <w 
^  %eo^-tOr^.ilill§e iil«nlft;  ^tokt^eaSUednivatur  abtxigen^Of  and  ejn-  ^3  ^^^^  f^^^ 
^  l^jQ-fignifieth  to en<^re  or  demaod>9  ^  xied9/..^ 


!(■    J  IK. 


.<■ 


Se6l.  512. 


■^    obKge  a  un  outer  en  certaine  '^^  bound  to  another  in  a  certaine 

fianmt  at  monty,  a  payer  aljkpftde  fnmmc  of  moi?ey,  to'pay  at  tht  A^ft 

&vJfl(Jterf^e«pfii  ^fuani/^Jtle  ofS'Bint  Michael  next  enryims^fth^ 

-i^bHm^'^i^iim  kmrjedftrSefla  al  oblig^terore  the  faid  F^ft  releafe 

'irffeoMto^#diSWn4{^?jrew'dW^^  b  the  obligor  all  aaiobs*  iie^Adl 


O'^,  "^Tji    Oil 


rXic^^\iH  ^^'JfVZS^SA  at'iaUgor  touts  aaUm,  ^c."    The  rea-  (Dyer  sor. «. 

1^292.  D.J     xt/  fi^^iiijg^  ^aftf ijB^  fer  tkat  the  debt  is  a  thing  confift-  p'°^"^-  *«9 
ins  meer^;^  in  ln^tion ;.  and. theivfone  albeit  ^  Jift^n^eth  fcr  tbr  i^^'*  **^* 
^ebt,  W^te  it  is  debitum  inpnrfentU  quawms fit  folvendum  tnfu'-  n  h.  4. 41. 43. 
/»re,  yet  becanfe  the  right  of  eftion  is  in  him,  the  releafe  of  all  (9  Rep.  97,  sa! 
a^ons  is  a  difcharge  of  the  debt  it  felfe.    [0]  And  fo  may  an  execu-  t  Ii^ft.  599.) 
ter  before  probate  releafe  an  nS&om  ;  and  jet  before  probate  he  can  '^'^U'""'^  ^^- 
have  no  aftimi»  becaafe  the  rkht  of  the  adion  is  in  him,  and  fo  it  Jnte^M^Jdle^ 
^  wae  adjudged.  And  fomefay,  diat  an  ordinary  may  releafe  an  a^ion,  ARinaot.  . 
Md  yet  he  can  bavenene.    fiat  if  a  man  by  deed  doth  covenant  to  i^  H:  6.  fS.  j^. 
T^^uiill-flflikocA  9i  makt  an  eftate,  and  beftM-e  the  covenant  broken,  Y!:S^^^l* 


.,f^M^fff>WtM<^««Mi  to  iiim  all  adions,  fuitt,  and  quarrels,  this  bj^kj^c^^ 
M^mh^'^!^^^^^^*'Vnt»m^,  bectafeat  th6  tiiii¥  of  the  Wcftori/T'^ 
^^^|m^^;^4!^f>"«'<lMnl  was  ino  debt  ordaty,  oreaufe  of  5EtiAS||fr.n:t. 


don  m  being.  .!Biitti||t]i^t,e«A  f^jvkafe  of  all  covenants  is  a  good  Altham'se«fe 
«icliaree  of  the  coVAuM  kfera  it  be  broken.  ( lO  bT*  5i  b. 

fl.Mno.  y.!«qo:-,  ^d  F^     't  •  .>■.  v  '  ».«^  X1^^    *C*^  W  JM.,  SM. M. ' ;h5; «>•> 
..biulei  n  amw  3iii!.i  f  JM  %^^;  aa4e«iX.a«iM.««ill(it; 


t: 


?:.H  Li>  M  ti'u  ;     v-u  '4iV3^';  -*.-«';  t 


J' 


>  a 


lA.  n,  '.  Cap.  a .         Of  Beledbft  S«a.  5  r  %,  s\  4.. 


»    ,    . 


Sea.  513.  -,1 

4^-*-  fff  pj^r  tenne  (Tan  aUy  rcndant  ^^  other  lor  a  ycar^^,  tx>  >  celd  to  him 

:€  hff  oljc^Jl  de  S.  Mir/iael prqrhein  at  the  fraftof  S.  Mic/u  next  ipljuing 

4nfuant  40*.  et  puis  detant  mejme  le  40.5.  and  afterwards  befpic  tlj(eliaic 

Jeaji  il reh'Jj'a  alhjjee  touts  a^,  uncorc  Jcuft  here  rdcali.th  to  ili.e  lefll^e^all  ap- 

apres  mejnu  iefeajiil  avcra  a6idt  tion«,yetaftertijcfajn«(p^i^{tU(^Q(h.«iJl 

aibt pur  nou  payment  dt  Us^o^mc^t  have  an  a^tiou  of  dc;Ut.ibr  th«  lAon* 

okfianf  Ic  dit  rekas.    Studc  c^u&Qi  paymeat  of  tbc40|L  notHrut^^nding 

.  ^\^itati$  e/Uer  les  dcu4  <of^-  the  faid  rcleafc.  Studz  cJa^am  djxt9^ 

Jit^iM  bQtu  eeiie  tliefe  two  e^f^s.     « 

3 II. r.  3.  •.        '*  J>ELEASE  touU  oHlons:'    This  rdcafe  (hat!  jwt  barw  the 

(i  R'j»-  IWO  •      ^^^^*"  ^^^^^  ^^'^^  becaufc  it  ivas  neither  dcbiimn  v^r jkiktndum 

*;4V.E.  3,  8.  at  the  tinac  of  th«  releafc  made;  for  if  the  land  be  cvick^ji  tVoin 

tr  H,  €.^6.  the  leflee  before  the  rent  become  due,  the  rent  is  avoydcd ;  for  it  it 

?  ftio'^^*'**  to  be  p^  out  of  the  profits  «f.  the  land,  and  it  1^  a  thixia  vot 

''"[  meereJy  inaftion*  becanife  it  may  be. granted  over,    B\|t  the  letJbr 

Y  ?!  S"  ^  b«foie  the  day  mi^  acquite  or  rcleufe  the  rehtx,  lint  if  a  mAn 

^%J«^]D/^j],g.  be  bound  in  a  bond  or  by  contra^  to  another  te^kya:  Kuhdred 

V C<*^. Jmc. W)  poaods  at  live fcveral duic^  he  ihail  boc  ha^a^  ka>  ^y^ of  d^bt'*^* 

3  K.  3.  i:>.  b.  ,  lore  the  iall  ^y  be  palit :  and  Sa  note  a  divaj-iiiy  :l^t\veeae  Akf^ibm 

to  ii  *  ^*"  which  touch  the  vtaily,  and  ihe  uiee^cptffoiiiili^* .  JJitt  ijr  a  niinOl>e 

^]lGK.e.i)K'i:}8.  diiy«^S|  prcicntly  after  the  Jirft  day  of  payment  %  (b|*U  Jiav«:4icc* 

IdJb/.  3.  Jkire  cution  upou  the  recognizance  for  ^hatiuni^«^  ai^^  Hiall'i^rot  (ar.fy 

*•  J*"  \V  ^' ^*  ^^  ^^^»       ^^^^  "^^^^  -^^^^  *^)*^^  ^^  *?  P'^!*^»  nfituiy  oi*. ff-vera|i  ju4gc- 

•  l^Ucp^«  /  "^^^^'    Aiid'fo  fti^te-a  diyeifuy'liffwe(riV  a'dehf.  difcXij;  r^^gj^ 
/J\MirrA6t.oA  ^i»*»<^*i«   Hpd'adebt  due  by'LomI  or  ^ontnidl     AnJ  ib  If  I3,.  et  a 

*  rof  le  cafe,    '     covenant  or  '^iroinife;  after  the  Mi  default  an  \>^\6\\  of  ^ycQuirt, 
Hr.-»oa.  6ran*attiontiootiThe'cafe  dftt'h  Ite;  for  •the v  tire  iVWrkffm  ifeVir 


i  fmAt'%  ^»iV.       fee,  and  he  bl^re  it  be  liehiod  ^bBh  vdede '  ^\.  aliens;'  thli'^lt 
l^J^'^'P'^    not  releafe thtr,anauity>  forU  isjwtm^wly  iu*»tf«a,^ibe«^<iit 

-  •u'^^13  may  be  granted  over.  '  .  •   •..•.*/*'  iorr  -^^ 

-  It  Ur*V,  Udeaffs  W,    (See  »fp.  13*    Rtnd,57.  -.Cro.  EHi.  Sor.'  Cra-'CaD.  e4i:r  ^^    1  Vo  '^vi 

,  Cr.v  i:L  l,l«.         .'i  Lou.  107;         5  <'ra,.VU.       •  Cro.  Kl-  77<J.' .     4  UVj>-  9<a^"  x    -,*"  '  j^y» 
'  tin.  Kcjj.  61. S. C.    JiSiiutti&jy.    S-Mvd.  153.    S:C.>U:,63.)  \,    /  :.,.    'o^uft 


:o 


\ib\i 


i 


TT EM,ou  home  I oifefuer  brief ede  A  LSO,  where  a  maa  ^UKQie  % 

^  rfr6i>,  il  cvxient  que  il  counta  deV  -^^  wf h  dPngKiVili'bdb^^ 

feifindelvifroudeles ancejlors^etmia/  countcth t>f.t^efeifin  of  hknfelip,  or 

'§u€  Ujeijin/uii  en  temps  deniefme  ie  of  his  wxcc&onj  ati^aHcp'tkcit  the 


Lib.'9-i 


<$f  Ifefc^ies. 


r. 


-  Se^.  914/ 


Toy^  come  il  coxmtn  en  fon  count.  Car 
cefl  un  ancient  ley  ujc,  come  appiert 
per  le  report  d^uii  p/ee  en  le  eircf  de 
Nottiiigluim  *,  titulo  Droit  en  Fitz- 
hcrhccij^  <;ap.  126,  en  tieLj'onue  que 
iRCSfjlV^Jomi  liarrevortjifH  brief cde 
''dri>ipertyer^  Rcynpta  de  jljfin^touy  et 
''r^f^'Afiduceriaine  te7icnientSyO)C,  -f-  hu 
it^He'eHSJ^yhe  en  /ehankj  et  origin- 
HI  ■  tt  h  proces  fneront   dcfnandes 
d&omiiju/^ces  erraids:,  Un  ^ks  parties 
vkiidrO}\ty  it  les  J"  1 2  cMvulers fiero?it 
'"'-ibnt'-fertAeiUfanihliuVaigeies  par^ 
'  ttes,\d*Mr&}ilrowe$f  pur  ceo  que  elec- 
tion fmt  Jait  per  affent  den  pai^ieSy 
ove  les  quater  chivaters,  et  lejerement 
'fuit  liet:  Que  Jeo  xeritif  dirre,  !)'c, 

•  lequel  Ri  de  A.  ad  plus  mere  dt'oit  a 
tenet'  lei  ienements  que  John  Barre 
demand^  ver^  U\u  per  Jon  brief  e  de 

\  4roi(,.QU^JoIia  de  avcratXyficome  il 

/dem(iundy.'tt  pair,  rit^n  dirra.  que  le 

%kl\Uf.  I  Jie4^rar:jkiitm^  yiQjf  ayde 

:^ieui  cfs^faii^  dife/i»  ioi^  efcie/d.  Jit 

t  iielf'em/mntjfevrafaiteu  atttdntyit  en 

*  battaile^et^n  te^gaietycarmx mit- 
.'icnt^hejiiifichofeafiie:    Mes  John 

Bapftf6omtaifelfdJhkd'uH  Itafefon 

\€Uke^^ren  t^ps'  ^^  "^j/  Henry,  et 

jReyriolSiJur  le  niijej6if?ie  ten  dijl  demy 

fn'drlc par  ie  temps^  ij'c*     ^'t  Jar  i;eo 

\  MerkjJfj/hV)?;  dit  ajtrand  ajjfije^  aprcs 

;  i4y  ^U4  tUfaeront  Qhar^esjar  te  iner^ 

^.jirf^tp^^lTpusgentes,,  Reyml4  dmaji 

diriy  marice  al  roy  pur  le  temps,  ^  al 

ei^enti  ^ufifi  4.  vaus  troves  qutr  I  ]aun^. 

^.isj^frit*  */«*«  nefuilpasfd^eailt 

\  HmpB  jfi/ie  it  demaundant  ad  count, 

'*ft  tfo^M  n*enquirGi  plus  avant    del 

droit ;  et  pur  ceo  voas  nous  dires,  h^ 

,    yuet I'auncefier  Johfi,  Rofeper  nofme, 

Jydtfeifie  en  temps  le  roij  Ilenry,  come 

iiai  cou7it,  ou  fwn.  tltfi  vous  troves 

jpre  ii  nefiiitjeijie  en  eel  temps,  vous 

^       tUk'tnfuires  ment  pluisi   et  fi,  vous 

V^    cC'* »  troves 


.n « 


/'\ 


..'...  J  ni^eoy  L.  and  sA.  and  Rob, 
-^'"^  1  i«-^«  L.  and  M.  and  Roh.  . 


feifin  was  in  the  famelcinL^'stinir,  as  . 
he  |)leaclcth'  in  his  plea,  i'or  tliis  is- 
•an  rtiicicnt  law  ufed,  as  appeareth  by 
tlio  report  of  a  plea  in  the  eire  of 
Notti7fg}tam,  tit ^  Droit  in  Eiizlifir-f 
tcrtfCap,  26.  in  this  forme  f*<iHo\ying. . 
Jo/ni  Barie  b»:Qught.his\vrit  of  right 
againit  Reynold  of  J]phgt^n,t\M 
demanded  certaine  laiids,  &c,  where* 
the  niife  is  jdyned  iil  banke,  and  twe 
originall  afid  the  proicoire  were  feht 
before  thejufticcs  crratits,  wljcite  tne 
pnrties  came,  and  the  twdve  knights 
were  Iworfle  without  bhaflenge  bf 
the  parties,  to  be  allowed,  becaufe 
that  choife  was  made  by  aflbnt  o£ 
the  parties,'  with  the  foui*^  kntghts^ 
and  the  oath  was  tliis :  llidt  iBftUl 
iSty  the  truth,  See.  \vfiether  it.  of  i#i 
hath  more  iiieere  rii^ht  to  hold  the 
tenements  Which  John  Batf^  dt-. 
iiiandeth  asjaiuft  bin)  by  his>irHt  bf 
•  right,  or  John  to  have  tlieixi,  as  fa|be 
deui:tu(ieth>  andibr  nothing  to  lecto 
fay  the  trtitlii  ih  heipe  mee  GoA^  8cc. 
without  faying  to  their  knowl^id^. 
And  the  iike  oath  Ihall  bee  umde  jti' 
an  attaint,  aad  in  battuile,  and  \tl 
wager  of  law,  fbjr  thefe  doci  W^k% 
every  thing  to  siii  eiul.  But  Join 
\Burfe  couiite(!  of  the  feifin  qF  one 
Rtil/e  his  anc^fror  }u  the  time.Tbf 
hin^  Henry,  -und  Reynold  upon  the 
mile  joyne^  tendred  hatfe  A  imn^ce 
for  the  time>  &c*  And  herfeji'j^bn 
Merk,  ^diiice,  fa&d  to  the  gr^d 
ailife  after  that  they  were  ehar^sd 
upon  the  meerc  right,"  Ypagypa 
men,  Reynold  geive  halfe^  maike 
to  the  king  for  the  tiincj  to  the  in** 
tent  that  if  you  find  that  ^leaticqlior 
of  John  was  not  fcHed  in  the  time 
that  the  demandant  hath  pleaded^ 
you  (hall  enquire  no  further  upoa 
,  the  right;  and  for  this,  you  mal 
tell  U9^  whether  the  anceilor  of  JoAii 

if  at  entfnt-^^et  ao  firt,  JU  and  .M  Auii 

.  Roh.  and  in  MS9. 

^  tvffus — borne,  L;  and  M.  afid  Roh.     V 
'  •f  Jobti  not  in  L.  and.M.  nor  Kob»  -  i 
ft  vous^iemfi  L.  and  M*  and  Roh.  tui 


Of  Itkleufes. 
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Lib.  3.    Cap.  8. 

(Ralfe  by  name)  were  feifcd  in  king 
Henries  timey  as  he  bath  pleaded^  or 
not.  And  if  you  fiad  that  be  was 
nor  feifed  in  this  tiine^  you  fliall  en* 
quire  no  more;  and  iFyou  find  tliat 
he  was  feifed,  tiien  you  (hall  enquire 
further  of  the  writ.  And  after  the 
grand  alFife  canieinwith  their  ver- 
didi  and  faid,  that  Ralfe  was  not 
feifed  in  the  time  of  kmc  Henry, 
whercbj'  it  was  awarded  that  Rey^ 
nold  fliould  hold  the  tenements  dc-^ 
nianded  againfl  him,  to  him  and  Kit 
heires  quite  of  John  liarrc  and  his 
beires  to  the  remn<int.  And  John 
in  mercy,  &c.  And  the  rcafon  why 
I  have  (hewed  to  thee,  my  fon,  this 
plea,  is,  to  prove  the  matter  prece-^ 
dent  which  is  laid  in  a  writ  of  right; 
for  it  fecmcth  by  this  plea,  that  if 
Reynold  had  not  tendered  the  balfe 
markii  to  enquire  of  the  time,  &c* 
then  the  grand  aflife  ought  to  be 
charged  onely  to  enquire  of  tbe 
mcere  right,  and  not  of  thepo(refr 
adevant  en  ceft    Hon,  8cc.    And  fo  aUvayes  in  a  writ 

of  right,  if  the  poflTelTion  whereof  tht 
demandant  couni£th   bee    in    the 
king*stime,  as  bee  hath  pleaded,  then  tbe  charge  of  the  crand  f^ife 
ihaU  be  only  upon  the  meerc  right,  although  that  the  pofltifion  were 
3  law^  as  it  is  faid  before  in  this  chapter,  8cc. 


t^ove$  que  U  fuit  feijiet  donquee  en* 
quires  oujler  del  •  brief  e.  Et  puis  le 
ground  ajjije  reviendroit  ove  lour 
verdiSf  et  aifonU  que  Rafe  f  ^lefuU 
posfiifi^  en  temps  fe  ray  H.per  que 
fuit  agard  que  Rtynotd  tiendroit  les 
tenements  vers  luy  dtmandes,  a  luy  et 
jes  heifes  quites  de  John  Barre  eifes 
heires  a  remnant.  Et  John  en  le 
merrief  S^c.  Et  le  caufepur  que  jco 
eye  monjlre  icy  a  toy,  mon  Jits,  cejl 
plee,  ejlj  pur  prover  le  matter  prece- 
dent que  ejt  dit  en  brief e  de  droit,  ifc. 
car  ilfembleper  ceft  plee,  que  ft  Rei" 
nold  fCavoit  pas  tenaue  demy  marke 
pur  enquirer  del  temj)s,  4*c.  donques 

Je  ground  affife  duilfoit  ejlre  charge 
antfolemcfit  del  mere  droit,  et  nemy 
del  poffeffion,  S^c,  %  Et  ijjint  que 
touts  Joits  en  brief e  de  droit,  fi  lepo/l 
f^ion  dont  le  demandant  comtajoit 
€n  temps  leroy,  come  ilavoit  coufite, 
donques  le  charge  del  grande  affife 
ferra  tantfolement  fur  le  mere  droit, 
content  que  lepoffejjionjuit  eficounter 
ie  ley,  come  iteji  dit 
chapter,  t^c. 


iigaihft  the 

(Aftt.  f79.  a.) 
for  tiie  time  of 
liiftttitioft,  Urn 
th«  lUiMU  of 
3t  H.  8.  ctp.  C. 

C8Mep.  1)5. 
flvix  240.) 
P.  N.  B.  30. 1. 
f?  £.  3. 27, 
btti.  lis.  a. 


^  TL  cfyvient  que  il  counta  del  fiijin  de  luy  ou  ie  Jk»  tsunce/lcrs.'* 
For  if  tieyther  bee  nor  any  of  his  ancei^ors  were  feifed  of  the 
land,  5rc.  within  the  time  of  iimxtation,  he  Ci^nnot  maintaine  a  writ 
of  right ;  for  the  feifin  of  him  of  whom  the  damaundant  fatmfeUe 
purchafed  the  land,  &c.  availeth  not 
And  fo  it  ie  in  a  writ  of  right  of  advowfon. 

*^  Auxy^ que  le/ei/mfuit  en  temps  ds  mtfme  le  roy  come U  eouni**^ 
Hereby  it  appeareth,  that  not  onely  a  fcifm  (as  hath  beeoe  laid)  ii- 
requifite,  but  alfo  that  the  feiim  be  had  in  the  time  of  the  fiun^ 
king,  according  to  hie  count. 

'<  Report/'  commeth  of  the  Latine  trord  Reportare,  i  re  etporiOf, 
id  eft,  refer re^  H  re  etfero.  And  in  the  common  law  it  (ignifieth  %, 
pubhke  relation,  or  a  bringing  againe  to  memory  cafes  jndiciaUy 
argued,  debated,  refolved,  or  adjudged  in  any  of  the  king's  coorte 
of  juftice,  together  with  fuch  caufes  and  reafons  as  were  deliTere4 
by  tbe  judlgeg  of  the  fame ;  and  in  this  fenfe.  littUion  ofeth  .|faa 
word  in  this  place.  > 


•  hritfi-minlt,  L.  and  M.  and  Roht 
t arnot  in  L« and  M.  aor SqIi. 


)  £/  aotiaLi  aad  M.  nprRoh* 


Vib.  Si    ;.  O^.Ifefeife;         N     -      Sea;  51:4^ 

iguEt^t^  >^  jiillices  in/i/T,  and  ther^poa  they  were  called  ^fiiH 
fj/ja,.  b-1  ^i^^^  itinerantcsy  ia  refpeel  that  the  juftices.  refiding  at 

^  -','.    '-^^Vefljninfter  were  called  j^f^?//tfrM  rc;if/c;i/e5,  and  were  much 
Ifte  io  thiBrefped  to  the  jufhces  ()f  affife  at  this  day,  altHough  for 
witnorhy  and  manner  of  proceeding  (whereof  you  fhalj  reade  ^]  iH:  [p]  Mifror/ci»^ 
tlie  tmcient  authors  of  th^  law)  farrc  different.  ,  And  as  the  power  «•  ^^  S.  iwl 
xfiKht  jufticw  of  aififesr  by  many  awfts  of  parliament  and  other  com-  ^  ^^  *****  ^«i  •  * 
miffions  increafed,  fo  tbefe  juftices  itiner^t  by  little  and  littU  t^^nEwi 
Tauifhcd  away.    And  it  is  certaine,  that  the  authority  of  juftices  of  oianv.  It  9. 
«iir)iifa»ithierani  through  the  wfaok  realme^  and  the  infti^at^n  of  }«f*  cap.  tu  U  8^  ?•, 
Ikes  of^ace  ia  every  county  being  duely  performed,  are  the  moft  c^p.  primo. 
f  xcellent  Joeaoes  6)r  the  fnneiervation  of  the  king's  peace,  and  quiet  ?'L"\J^'«*  ^  . 
tfcdi^  r^alm'e,  of  any  pthw-.io  the  Chriftian  world.  Hb  ^  /ii3?w ' 

.(     ,      ..     .Flct.lhl.ca.l3,8fc.    4E.3.3fi.    #E.3.S5i    fSE.3.  2J.    l^H.7.5,' 
,  .,    •  Vide  Scit  442*  533,  234. 

•■       '•  '  '  '         .  ■     .  -  .  •  •, 

*^  i}c  Kottingham,'*    Thb  fhouW  bee  J^orthmf/lotiy  acconiing  to 
the  origidajl. 

Xh^si  report  whereof  it^^/^^^a. here  maketh  mention,  you  lliaH 
fo.de  ap^abftraft  of  it  in  3  E.  3.  ImceLitfletdn's  time,  put  ih  print  by'  3  E.  3.  tJt. 
Fit^her,b€rt  when  he  ^as  ferjant  in^i  i  H,  8.  and  is  not  in  the  Re-'  l^roit.  f,  9${ 
pdits  or  .bookes  at  large.  .And  yet  h?re  it  lippeareth,  that  they 
Be^df  ^reat  authority,  and  vouched  by  LiWe/w  himfelfe  for  the  ..f 

prdbfb  6f  4  maJne  poiftt  m law;    Aftdhereby  it  alfo ftppeareth  how? . 
iieccflSry  U  is  to  r^ade  reconhf  arfd  pleas  reported  dt  recorded^       . 
thiMigb  they  mre  n^Verprinred. .  Fortht>(^  and  the  like  reconi? 

..'••■''•'"•'...  -        '      ..{>•.  -.  .   * 

r    '^1  \\ :  .**  TiU  dirok  m  Fiteberbert,  a6/'  isWa  new  addition,  anj|  ■ 
•  l^^T",  ^jthii^foff  though  it  bfe  true,  yet  not  to  bee  allowied, 

'^  ,^  Et '  k  ^fi^nal  ft  U.  prices:  fttem  demande  devanfjufiide^  {tine*  A^tfX  41.   '  *" 
.    ^raTkn/*  *  F6r  it' is  to  be  iindei-ftood  'that  all  pleas  feitlief  in  th6  fcwel'tcti^  •- 
i^alty  or  perfonaity  that  wert  begur.2e  ana  not  deterfoined  before  ^"^^\ 
juftices  in  eire,  were  adjourned  b^  them  mto  the  court  of  commoQ  jj^gj^n 

^^^  ic^eti<mfintfdAt  per  affknt  des  parties  (We  Its  4  chivders:^  . 

Here  are  foure  things  to  be  ohferved.  30 1!,  a,  tit 

Firft,  that  omnis  co/rfenfta^  ioUit  etrorm^  and  agaioil  his  owne  ^^^^^l^^' ' 

tonfent  he  cannot  challenge  tb«  twelve,  39  £,  3,  ^   , 

'*-    '-l'^  ■*  •**  454E.3.5.    nH.6.1S.    (Cto.  El.  55^;> 

^  JSftfc^ii^lyi  Idiat  th^*  foure  knights  «le<^or8  of  the  grand  ai&fe  are  4  £.  3. 1^ 

not  to  be  challenged,  for  that  in  law  they,  bee  judges  to  that  pur- 

poTe,  and  judges  or  juftices  caiwot  bee  challenged.    And  that  is  * 

t^k^|^9^:.t^t  fia!|l»^»6fi9  that  in  cafe  of  h)gh  txeafon  are  to  paOe^ 

l^qi)  ft^n#^e  p£  the  realsne>  caoQot  be  cha,llenged,  becaufe  they  ars 

W^^  the^laie^  and  the  Magna  Qhart»  faith,  per  judicium  parium  Kagna  Ctets^ 

[^aty^  that  th#  twelve  before  any  aiTent  may  be  chsilfoiged 

iXfJ^  6^^^  Jki^igbtf  ele^ora^  but  after  aiTent  or  return  of  the  39  E.  S.  9. 

pani^lj  before  the  juftices,  th»rt  fl^all  b#  90  chuU^ngf  ^  th^  ^f^trn^  f  H.  4.  |#^ 

fqrl»tbe*polk*, 

■    *  •   PowiUy, 


"? 


4  't 


» 

5.    Cap.  i.  Of  lUleiiies.  ^e€L  Sl4. 

^  U.  4«  aOL  Fourthly,  V  tbtra  be  aot  foure  knigfatk  f&r  eteAtrt  m  tkat  €miAty# 

tke  next  to  them  iA  that  eoimty  flialTb*  taken ;  Me  aim  regk  4{fi^ 
cereiinjiifiiidexkibeiidd. 

t 

,^  Sauns  din  tf  hmr  efcieni.'^    And  lieri  k  appearefin  thut  wl^r^ 
lihe  judgement  is  finall,  there  the  oath  of  the  grand  affife  dr  jury  19 
absolute,  and  not  to  thehr  knowlcdgef  aa  here  hi  the  writ  ^Tqqa   K  1 
right,  in  the  attaint^  and  in  wager  of  kw,  for  the  joi^emeut  ^  "^'  ^'^ 
in  every  0i  thefe  three  is  finall. 

Vifi^Sea.l9S.      ^Ltmi/e^JtyniJ'    Jtf(^  is  a  l»mrd  of  art  appropriated  only  tfOr 

nVrrit  of  rif^t,  fo  catted  beeanfe  both  parties  have  pot  themfetve^ 
upon  the  aeeri  right  t»  be  tryed  by  griuid  aHife  or  ^  battail^  "f 

ji^auxm,         ^o  ^B  ^^^^  which  in  all  other  anions  is  caU^  an  ifihe»  m  a^  writ  0I! 

right  in  that  cafe  is  called  a  mlfe.  And  in  this  fenfe  Littleton  tak« 
*eth  it  here.  But  in  a  writ  of  right  if  a  collateral  point  is  to  be 
'tfyed>  there  it  is  called  an  iflhe:;   and  is  derived  -of  thia  word 

SSH.  8.ca.i5.  (tnijitm\  becaufe  the  whole  calife  is  put  upon  this  point. .  It  is 

3  £.  6.  c«.  96.  gifo  ^^  for  axpenees,  as  mifie  4;  cii/t^fior.  And  ibmetime  it  i^ 
tkifieth  a  cuftomaiy  grant  toUie  kingi  or  lords  marchers  of.'Wsl^ 
%y  their  tenants  at  their  firit  coxnnung  to  their  lands. 

10  E.  S  SO.  **  ^tnder  di  marie  at  ro^fJ*    Matter  Lttmbard  faith,  that  mantu/a  • 

31  E.  3.  droit     '4*  «Norc6  Soxottic^  Mottcnp.  7.  Meard  Nunmms  2Qvalefi»  denariot, 
11.  fsE.  s.  17.  And  this  fneare^  now  called  a  maike,  being  an  Old  Saxon  wOfd,  is 
18  H.  3.  droit     ^be  cattfe  that  England  moil  commonly  reckoned  by  markes.    JLr^. 
89  ^^b'  '^*     ''^  SaxoMci  is  a  jmndy  d  pmdoy  which  is  called  fo  untill  this  day.  • 
pIicat.Terbonim  ^olidvM^  ijftii  opud  «s*  ejt  pars  Kbrmticejitna^  denanos  ptr  trf  temporis 
Terb«  MaiicafB.  eontinebal  t(u%nqut^tiwicdimd€cm;  and./«t//iii^tsaSaKottWOrd,and 

with  us  ufed  to  this  day.  Pennye,  Sasonui  pennigy  Latini  demtrius  ; 

but  the  vahie  of  thefe  bave  not  been  alwayed  one. 
T.  N.  B.  31.    •   .  In  n  writ  of  right  of  advowibn  brought  by  the  kin^  the  tenant 
c.  3.    )  £.  3b     •fliall  not  tender  the  (fi^marke,  becaufe  nullum  tempus  oeaarmt  re^  |» 
droir  15.  and  therefore  the  king  fludl  alledge,  that  bee  or  bis  progenitor  was. 

«  E.  3.  ibid.  S4..  f^jfg^^  without  Ihewmg  any  time. 

Mirrot*  ca.  1. .  **  ^"  attamt!*  AttinBa  is  a  writ  that  Iveth  where  a  falfo  ver^ 
5 17.  ca.  3.  de  diA  in  court  of  record  upon  an  iifue  joined  by  the  parties  is  given. 
Attaint  ca.  5.  And  of  ancient  writers  it  is  called  bra>e  de  cmmQimM;  and  is  do* 
las  sSPi***  "^^  ^^  ^^^  participie  finft w,  or  attin&ne^  for  that  if  the  petty  jti^ 
^2!  Brit.  ^oL  ^  attainted  of  a  folfe  oath,  they  are  ftained  with  perjury,  and  be^ 
€41.  S4.'>,  946»'  come  infamous  for  ever ;  for  the  judgement  at  ths^onaaon  tow  lii>tha 
Sec.  Flet.  li.  5,  attaint  importeth  clgbt  great  and  grievous  puniftiments.  i.Quhd 
•  5^-  2^- ^  3*-  amittal  liberam  legem  imperpetuum^  that  is,  he  fhall  be  fo  infiunous  as 
J^U^ieA^'  he  rhalt  never  btf  received  to  be  a  witn^flk,  or  of  any  juiy*  4;  ^bd 
f  2S.)  forkfadant  omnia  boma  ^  attaUdfua.    3.  Qubd  terrdi  er  imemtnlu 

in  mantte  domini  regit  cdpiantur.  4.  QnSdysnret  Sj^  Hbm  et$ta  So* 
musfMfi  ejicerentur^  5.  Quhd  domutfiui  profit€nltur»  6.  Qubd  ut^ 
bores fuas  extirpentnt.  7.  QiM  praiafiiu  afetlhir.  Bt  8.  QiM  oxr^ 
jfora  fua  carceri  'mandpeiUur,  So'Odioos^is  penury  in  this  cde  in 
the  eye  of  the  common  law,  and  the  feverity  of  this  puniftiment  is 
to  this  end,  %tt  peena  adpaueos^  tnetw  ad  otmUs  pervemat ;  for  there 
hmifericordia  puniensy  and  there  is  crudelitas  parcais.  .  And  fee« 
mg  \iX  tiyahi  of  reailf  ptrionall^  aid  miaet  aftions  depend  npoa- 

tht 


^7*lh«'o&th  of  i^fi&^tif  jphfd^tii  aAtiquity  InAiaed  a  ftk'ailge  koA  ftver^ 
^  ;^B$tmi^Dtupoh  tbem,  if  tb^y  were  attainted  of  perjury. 

Btit  iince  lAHleten  wrote,  a  ftatute  hath  been^  tnade  in  mitigatioii 
tof  the  feverity  of  the  commofi  law,  in  cafe  when  the  petite  jary 
'^  114  attainted,  aiid  tU^refore  it  is  taken  by  equity*     For  where  the 
1  IhiHiteRtUhv  that  t]$^])tirty  grieved  Oiall  have  ati  attaint  againiV  the 
fealty 'wMHl  Iha]l-hav6  jtkdgiiineht  upon  the  verditft>  yet  an  attaint 
malfl^MiUitaixied  apon  that  ftatut^  againf^  the  exectators  of  th« 
party.     Etjic  dtftmilihus,    [a\  But  fee  the  llatutifs  and  anthorities  [i]  SS  ti.  % 
CHioted  in  the  marirent.     Only  I  thoui'ht  good  td  obftrve  thfee  ^^  ^'    ^  ^^t* 
-■ffiingi;  -    .-^         *'    '>.  I^lf'-«?V 

-•      Ffrfr/  that  rto  atte^ht  can  be  maifttainW  npon  this  ftatute  but  g,    Imw!"^ 
l«twefeh>artv  and  [Ijart^.  ibidem  1«9,  .• 

•SecottdK%  lha>  tb^  c(mur>frice-4an  be  graiiti^d  ^poh  any  attaint,  7  Eli*,  ibidem 
be€aHfe'*aR  aftaints  ar<<  to  be  taken  either  before  the  king  in  hi^  *?**  ^  ^J" 

•  bench,  or  liefere  the  jufUcJe*  of  the  common  place,  akid  in  no  other  4  M«fib°\erl* 

•  toorta,  &c.  «0H.f.  5. 

*   T)iardlyy  i^onfider  what  pleas  may  befe  pleaded  in  an  attttitt  by  4e  £.s.  9& 
Vfrrce  cf. thtt,ttft,  ahd'what  not*       •  J- N. B.  lonp, 

ta.  3.  $   V  ca.  5.  4 1.    Br«aon  lib. ».  141.  b.  1^  fov  820.  ^1.    GlanTii.  Iilj>L\ 
'    -     x^pcS,^^,    Lib.a^ft.  9.    Lib.4.ct,  |.    BHt,  ft>.40. 4f»45»01.l75,li^v 
f  Jeu  lib.  ]*  ca«  de.  &  libv  i.  can  49. 

*  ^  r  • 

.    -  *^  £n  iatiatky"  Duelhm^  nronomttdiaf  and  it  ngnifi^th  in  the 
rof^num  law  a  tijBlLl  by  fingle  fight,  by  battaile  or  combate^  mono^ 

.  inacAia  {i)'vl^  Ahd  in  the  writ  of  right  neither  the  tenant  or  [bj4lE,s^4U 

tiemaniiant  mafl  fight  f0r  themfelves^  but  fihde  a  champion  to  17  £.  S. 

ifight'fot  them;  bikraufe  ifei^i^r  th«  demandant  or  tenant  /houid  i9H.  d.d5. 

,  .fre  fiaipe,  no  Jodgement  could  be  given  for  the  lands  or  tenements  JoE^i^gQ 

jn  .queiUoji.    But  in.  an  appeale  the  defendant  (hall  fig]it  for  him-  ^9  £  5'^  ^^^ 

Teli^,  and  lb  Diall  the  plaintife  alfo;  for  there  if  the  defendant  be  is  h.  4.  4.'    " 

-  fbtine,  the  plaint^fe  hath  the  cffeftof  his  fuite,  that  is,  the  death  Stan.  ir4.  irt. 

ipf  the  defendant  5  the  order  and  fokmnity  wherof  you  may  reade  1'^^?%^^^^/ 

in  our  ancient  and  latter  bookes.    And  thia  th6  law  did  mllitute  ^h!6  6 

when' the  tenant  failed  of  His  witneOes,  or  evidences,  or  other  sH.e.HS, 

■roofes;  and  the  pfefuniption  of  law  is^  that  God  will  give  vi^ry  Vid.  li.  ^.  r<K 

to  twn  that  hath  right.-  32>  K  flc  5|.  B^ 

-    •  Mtrrof  ca.  4,. 

^^'^Ltg  gager/*  Vadiart  legem;  and  there  is  tUbfdcere  legcnif  by.  tfce^&a      ** 
aiajckig  of  hiis  law^    That  is,  to  take  an  oath  (tor  example)  that  Glan^fi.  li.  1. 
hee  o^ettix  not  the  d^bt  d^anded  of  him  upon  afimple  contraA,  cap.  9^  hib^H^ 
.  Dtr  aiiy  penny  thereof.    And  it  is  called  wager  of  law^  because  of  W  J*         ^ 

r'     -       -I  aiicifent  titne  he  put  in  flircty  to  make  hie  law  at^uch  a  day  j  3*^,^  ||  ^«  •f 
395.  *•  J  and  it  13  called  making  of  hie  law,  b^caufe  the  law  doth  traa.«.ctSf^ 
^ve  fnch  a  ^paciall  bbpeflt  to  the  defentiiant  to  barre  the  plaiotife  for  ft  li*  5.  ^1. 410. 
ever  itt  that  caffe  [r],    Jhit  he  ought  to  bring  with  him^  eleven  per-  Britton  fpt.  Mr 
font  of  his  lieighbour^  that  will  avow  upon  their  oath,  that  in  their  2*^!'^'   . 
ronfcienceB  he  faith  truth,  fo  as  he  hixoMtt  muft  bee  fwom^  dc  u]  M*a^*    > 
JUh^^Cf  fttd  the  eleven  de  cnduliiate.  Catta,  ea.  f^ 

Bra6lonf».f, 
fi>f.  4ia    Fleta  lib.  f .  ce.  eS,    fi^erlitiel  dd  Coprtt,    98  H.  ^  9*    (4  ltap» 
Sladc'i  Ofcfc,  93.)  ;.    • 

And 

(i)   Upon   this   fiibje6t«   fee  %   Black,  cfirions  and  intenriKng  particulars  npon  tUr 

l^.iii.  feft.  5  and  is.  and  the  notes  to  the  til  head,  in  Ptrt  U  Brmn,  S^raiif  i/#  iftilqu$i 

'   tol.  0f  Dr.  Robertfon^t  Hiftory  of  Charlcg  ^frMiqMfsJi^erfHtiwre^pim^/edm 

Af  Vdi»-«*The  reader  will  aiio  find  fooie  ei  mharijffe  iit/fa<^m$f^ , 


Lib.  S.  •  Cap.  8.  Of  Relcafes.  Se^.  514. 

And  wager  ef  law  lieth  not  when  there  is  a  fpecialty,  or  deed^tt 
charge  the  defendant,  but  when  it  groweth  by  word,  lb  as  be  maj 
pay  or  fatisfie  the  party  m  fecret,  whereof  the  defend^uit  having 
no  teikimony  of  witneflfes  may  wace  his  law,  and  thereby  the  plain- 
tife  is  perpetually  barred,  as  Uitleton  here  faith;  for  the  lait" 
prefumeth  that  no  man  will  forfweare  binifelfe  for  any  worldly 
thing;  but  mens  confciences  doe  grow  fo  large  (fpecially  in  tbft 
cafe  pafling  with  impunity)  as  they  choofe  rather  to  bring  an  B/&\sm 
\ipon  the  cafe  upon  his  promife,  wherein  (becaufe  it  is  trcfpqd'efuf' 
ic  caft)  bee  cannot  wage  his  law,  than  an  action  of  debt.  .  ^ 

55^.6.91  ^  "^^^  outlawed  or  attainted  in  an  attaint,  or  upon  an  indite- 

•  talent  of  confpiracy,  oc  of  perjury,  or  otherwife,  whereby  he  becOm4 
infamous,  fhall  not  wage  bis  law. 

)i  H.^.  40.     ,     ^  1^311  UQ^  the  age  of  ai  yeares  (hall  not  wage  his  law;  bnl 

rCro  Eli/ Wi  ^  *  ^°**  covert,  together  with  her  huiband,  fliall  wage  her  law. 
'  '{      When  the  fuite  is  for  the  king,  or  for  his  benefit,  a  in  •  fii(# 

«  HVif  Uj.  66,  '"'""*'»  ^  defendant  ihall  not  wage  his  law. 

35  H.  8.    Ley/Br.lOlt 

S6.F.  s,  63.  b.  If  an  infant  be  plaintife,  thft  defendant  fhall  not  irsge  his  la^. 
f  1 H.  5. 4t.      .^^  j^^^,^  ^^1  ^^  ]j^3 1^^  jn  ^1^1  language  he  can  fpeake. 

44  E.  s.  39.  In  no  cafe  where  a  contempt,  trefpafle,  deceit,  or  injury  is  fnp^ 

f  4  £  s.  S9        P^^^^  ^^  ^^^  defendant,  he  (hall  waffe  his  law,  becaufe  the  law  will 

(4  Rep.  95.  b.)    "^^  ^^^  ^^  ^^^^  *^  ^^^  ^^  dilcharge  himfelle  in  thoiii  cafes; 

iDnly  in  fome  cafes  in  dett,  detinue,  accompt,  the  de^dant  is  ^* 

lowed  by  law  to  wage  his  law.  ' 

15  E.  4. 16.  In  an  adion  of  account  againft  a  receiver,  upon  a  seceipt  of 

j^^  ^^'  money  by  the  hand  of  another  perfou  £or  account  render  (unl^  it 

gi^\^  he  by  the  hands  of  his  wife,  or  of  his  commoigne)  the  defendant 

f(fl33H  I)  14 «  ^^^^  '^^^  wage  his  law,  becaufe  the  receipt  is  the  ^und  of  tha 
is  H.  7.  k  a^  adtiou,  which  lyeth  not  in  privity  betweene  the  plaintife  and  defend* 
seH.  6. 41.  ant,  but  in  the  notice  of  a  thoxi  perfon,  and  fuch  a  tjsceipt  trtra* 
1 1f.  6. 1.  b.  verfable  [</],  But  in  an  adion  of  debt  upon  an  arbitnunent,  or  i^ 
18hV^^  an  adion  of  detinue  by  the  bailementof  anothef^a  hand,  the  de* 
3  E.  3.  is.*  fendant  fliall  wage  his  law,  becaufe  the  debet  and  the  detmet  is  the 
^1 11. 4. 54.  ground  of  thofe  adlions,  and  the  contrad  or  bailement,  thiottffh  it 
5  H.  5. 13.  be  by  another  hand,  is  but  the  conveyance,  and  not  ^tKvenable. 
IdTL*^*  ^'  ^^^^  adion  of  account  againfl  a  bailife  of  a  mannor,  the  defendant 
63.  30  £.3.^19.  ^^""^^  ^^^  bifr  law,  becaufe  it  foondeth  in  the  realty.  In -an 
9  E.4. 1.  '  adion  of  debt  which  concerns  the  realty,  as  for  debt  for  a  rent  upaa 
^  H.  a.  Ley  aleai'e  for  veares,  or  an  adion  of  detinue  for  detaining  an -indenture 
Gager.  Br.  9t.    of  a  leaie  for  yeares,  the  defendant  (hall  not  wage  his  law,  much. 

.  lefle  fur  charters  or  deedes  which  coaceme  inheritance, 
so  H.  6. 7.  In  an  aclion  of  debt  for  a  fine  or  fouerciament  in  a  leete,  the  da- 

^^7».^*  fendant  fliall  not  wage  his  law,  becaufe  the  leete  is  a  court  of  r^ 
1^"*  cord;  but  in  an  adion  of  debt  for  an  amerciament  in.  a  court  baron 

the  defendant  (hall  wage  his  law,  for  that  it  is  no  court  of  record. 
9  R.  5. 3.  In  debt  upon  an  accour.t,  before  audi  tons  the  defendant  (hall  not 

MH Vak.  ^^^^  ^  ^^^'  ^^  ^^"'  ^y  conftrudion  of  the  ftatute  of  /r.  ^. 
^tl!  «[^        ^^'  **•  ^^^i<^h  giveth  them  great  authority,  and  faith,  coram  audi^ 

t9ribitSy  and  therefore  of  an  account  before  one  auditor  the  law 

lyeth.  So  if  the  lord  before  auditors  be  found  in  feirplufege,  in 
t4  H.  6.  as.  an  a^ion  of  debt  brought  by  the  accomptant,  the  lord  fliaJl  not 
6a  H,  6*  6*  •  ^^  ijjg  Ijj^  ^y  conftradicto  alio  tipon  this  ftatute,  as  an  intideni 
4a  ft.  iL  4.  >^fing  ^?^  the  account. 

f^H.^eb.  ^"  '^  aftion  t>f  debt  bv  a  gaoler  againfl  the  prifoner  for  hh 

«s  H.  6.  isi  ^riAtahy  the  defendant  Ihall  not  wage  hii  law,  for  he  cannot  reiufe 
a9H.<%i«.  the 
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^e.  pnfoher/  and  ottgEt  not  to  Mer  him  to  die  for  default  of  fuf- 
renaiiQe ;  othervufe  it  is  for  tabliiig  of  a  man  at  large. 
^^'  In  an  djEtion  of  debt  brought,  by  an  attorney  for  his  fees,  the  de-  si  fi.  6.  4. 
^Iphdant  fliall  not  wage  his  law,  hecaufe  he  is  compellable  to  be  his 
attorney.    And  fo  if  a  fervant  be  retained  according  to  the  ftatute  of  38  H.  6^t9. 
|a\>ourers  m  an  action  of  debt  for  his  falary,  his  mailer  (hall  not  39  H.  6. 18. 
~  jage  his  law,  becaufc  he  was  compellable  to  ftrve  ;  otherwife  it  is^' 
he  be  not  retained  according  to  the  ftatute  (i). 


WHerefoever  a  man  is  charged  as  executor  or  adminiih*ator,  he  5  q.  5.  sei. 

thall.not  wage  his  law,  for  no  man  (hall  wage  his  iaw  of  another  1  H. 7. 45. 

fxmis  deed,  but  in  cafe  of  a  fucceiTor  of  an  abbot|  for  that  the  13  H.  7. ' 
liQufe  never  dyeth.                                         ■  ■      *                 ■  >        .   ,    . 

^  ,'In  jdebt  upon  a  penalty  given  byA;atute,  the  defendant  (hall  not  ioH..S*l8». 
wage  .Eis  law.     There  is  another  kinde  of  wager  of  law  iu  areall 
tdion.  .of  tion,/uvimons,  but  thereof  XiV^/e^on  fpe^eth  not^ 

"  Et/ur  ceoHtThJuHice  dit^  Sjrc,'\  Hereby  it  appeareth,  that  it 
T^ntt  h  D  ^*  ^^^  office  of  the  judges  to  inftruA  the  .grand  aHife  or  jury  ,  • 
t  tf^  P»p  1s^ points  oilaw ;  for  as  the  grand  aflife  or  other  jurol-s  ara 
tntTSof^mBXtex9.o(-^^f  ad  qiieJtqnenifaSi  non  refpohdmi  ju^ 
4k'e3^fyiyLd^itefiioncmjurU  nan  refpondcnt  juratores^  And  accord- 
Jnglj^lhe.^d^  iaL'this.cafe  dire^ed  the  grand  allife^  viz.  if  they 
fimad  that;  &c;..3\..  .. 

*<  Per  que  fiiit  agard,*^     Here  are  two  things  to  be  obfepred.  Clanv*  h,^t^ 
^Fir$,3dse  &rnc  of  a  judgement  finall.    Secondly,  that  a  judgement  Sf^v^*^.** 
:&»dLiii;]taiieed  given  in  this  particular  cafe*    For  the  forme  of  the  ^'^^" 
*fia^';jinlgement.  foe  the  tenant  is  here  exprefied,  that  the  tenant.    *      ** 
?{6all  iibld.  the  tenements  demanded  againil  him^  to  him  and  his  heirs  \     > 

qnBfoi>f  tbejdemandant  and  his  heires  for  ever,  and  the  demandant  Lib.  5.  fcff.  85. 

in  ther. mercy.  .Qubdtaiens  teneat  terram  illam  Jibi  et  bctredibvs  FenriA't  c&Te. 

^ttiti^pacevcrfm  petentemy  4*  haredes/uas  in  perpeiuum^ 

•  LFor  the  fecond  point,  feeing  the  mife  is  joyned  upon  the  meei*  S4£.3.  Jndgnu 

irtght,  albeit  the  Ytrdi6l  of  the  grand  aifife  be  given  upon  another  ^^*  adjudge 
•paint,  ytt  judgement  finall  (hall  be  given.    And  ib  it  is  if  the  tenant  j^^'^"  ^^*  ^ 

9&tt  ihe  mife.jbyned  make  default,  or  confelTe  the  adlion,  or  if  the  ^q  ^™^,  3^ '  * 
idemandant  he  non-fuite ;  and  yet  in  none  of  thefe  cafes  they  of  the  so  H.  6.  sk  b« 
^  graitd  affiib  gave  their  verdid  upon  the  meere  right*  si  H.  6. 34.  h, 

26  H.  8*  8«  b. 
'  1  Mar.  Dy.'  90. 
Li.  5.  fo.  85^ 
PmrinTscafe.    P.  N.B.  5.11.3^ 
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T?4^^  ^  ^nfm&fion  ifil:omf'    A    D£SDB  of  oaqfinnatioo  lt\ 

"^    i7t!/sx«2»en/  en  tidfyfrnt^  ou  0  tiel  '^^  cominonly  ijn  thk  forme/  or  iq 

iffflfS :  Noveriiit  univerii^  8CO4  m«  A«  tbU  eiTeA  Cr  JCoov  a//  aotfti,  Sfc.4iuU  Jt 

de  B.  r^tific^Oe^  approMfl^  ot  con«  J.  <^B^  have  ratijied,  upprQv$di  and 

firailiTe  C.  die  J),  ttatum  to  poflT^f-  coi^rm^d  to  C.  qf  Ik  the  t^aUani 

iionem^  quoshobeo^  d^>  to  in  uoo  poj^fimmkitk  IkM:$efOff4indin(m& 


nefluagioi  too*  cum  pertineatibus   niei)uage,ifc»  with  the  ^^ifHtnantn* 
ia  F«  toe.  in  F.Sc. 

firmaiL2*foL  14£lt£flrftoc^a]ttliorftewc8ti^tat(ntfritutti<m» 

•  Lit.^M.  **  Conjhmafion.''    Cwfirvuftio  commeth  of  tbe  vcrbc  *  cd;jtfi** 

fequeni  m/krf ,  (uoif  ffijirviumftfccn:  and  therefore  it  it  ikid,  that  cos^^rtna,-* 

Brkd.  JL  t*  5ft*  ^io  omnesfujjpUt  deft&u^^  licet  id  quod  aftum  ^  ab  ii^itio,  non  xalutt, 

A  confirmation  is  a  conveyance  of  an  eflate  or  right  in  zjfty  ^herebyv 
a  voidable  eftate  is  made  furc  and  anM^oidible,  or  whereby  ^  par*  - 
tieular  Bftate  is  onicreafed. 
Sraft.  li.  t.  A  confirmation  doth  not  ftrengthen  a  voide  eft&te;    CorffipfnaticL 

foltr.  58.         ^  nulla  ubi  dmtkm  prccctdem  cji  intaliduw^  ^  vhi  donatio  nulla  om- 
S  Coi  .  ^''^^  ^^  vaUbit  confiitiatio  :  for  a  confirmation  may  make  a  void*  . 

Coimtd«Leicef'  ^^^  ^  defeafibU  eflate  good,  but  it  cannot  worke  upon,  an  eilate  . 
ter'scafe.  that  19  voidc  in  law*     Non  Tokt  confirmatio  nifi  Hit  qvt  dmfrrmatjtt,^ 

<S  Rep.  64.  b.)  in  poffeffione  reii  vcl  juris  unde fieri  debet  coj^fitmatio^  if  eodem  viodtJt  , 
A?  ^fil.  ^"*     "^^  *^^^  ^"'  confirmatio  Jity  Jit  iti  pojjejpone.     And  another . faith^ 
aa^B.  5.  ?.  •        W  Covfirtnare  ejl  id  quodprius  ivfinnuinfuitfirmarc.  £t  doiiatiomtm 
le]  Fleta  lib.  S.  aita  incept  a,  4*  defeaiva^  ^  pofi  tetnpvs  conjinnataj  confirmatio  etmn  ^ 
cttp.  14.  &  lib.3.  omnem/upplet  dej'e^um^  poierit  enim  effe  in  pendenti  donee  ptc  ratih^^, 
•*P'  '•  bUionem  kccredii  ciim  ad  a:tatem  perveuerit  roboretur  (i). 

44 AIT*  X  "  Ratific^^    RatificAre  ejt  ratitm  facere^  and  is  ttqidpoUent  UV;, 

confirmare,  which,  as  hath  been  faid,  \%firmixmfacert^ 

'^  Apfrnhtijlpt" coHmieth  of  uf  and proho^  which  is  tV make  peafe^ 
and  goodi 

•<  Gmfifmtjge!*    Here  it  is  to  be  ohferved,  that  th«re  bee  tw© 
kindes  oi  confirmations,  xitt^  confiraiatiood  expreflexor  in  deed^ 
It.  9.  fo.  141.     whereof  Uttiltton  buth  here  put  thef*  tftree  examples,  and  confir- 
Be»RiQiid*s  oaie  tDatioAs  implied,  or  in  law,  wherMf  IMfhtom  hereafter  fpeaketh  in 
net.  IK  Si  tiiig  chapter,  Quetlibet  eonfirmaho^  out.  e^par^ciens^  crefcens^  (nU  di* 

^^'  mtHveni  ;  and  of  all  thefe /i^f/r/oi^pttttetb^txampks  ia  this  chapter.. 

And  hereof /Z^«  faith,  carta  miem  de^i»fir;ffiatiom  e^  iJUa  qva  altt^ 
riusfnHum  cw\fi^UdMt  4*  coM^frmal,  Sf  Mk  iof^i  aitribuit,  quandoqua 
/itmm  canfimat  ^  aidU  (a> 

(t)  [$ee  Nflfic  955.]  Coke  Ifringi  eilsmplet  of  theft  di^Ti^rfiit  om« 

{%}  bee  f  JUp.  I4S.  where  it  tdwanl   cvioat^a  Cwfirawtioiu 
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ZF*  T  :sm.^euh.ciferunjiti  ie  c<»|/fr«  AN  D  ia  fpme  cafe  a^te^de  of  c<^ 

*^^  mati9tt  eft  hone  et  availebk,  Mm  ^"^^  jficinattOB  19  good  aiid  available^ 

en  iiel  cafe  unfaU  de  rdei^  ^*^fo0i  where  >»  the  fame  cai'e  a  deede  of  re-^ 

bone  nt  available.    Sicome  leo.le^  leafe  \%  not  gopd  nor  av^Ieable.   As. 

tern  a  un  home  pur  terme  defd  vie,  if  Met  land  to  a  man  fot  terine  of  bis 

lequd  leffa  mrfme  la  terre  a  un  outer  life»  who  letteth  the  fame  to  another 

^  jpMT  ierme  de  xL  am^  per  force  de,  qtfel  for  tecoae  of  fortyypares,  by  force  oT 

il  e/i  ne  po^effion ;  fijeoper  manjait  which  he  is  in  poflfeffion  ;*  if  I  by  my 

confirme  I  (^aie  del  tenant  a  terme  deed  confirme  the  cilate  of  the  te- 

d'anSf  etpuis  leJfiitftntajKn^^  de  vie  nant  for  v^ares.  and  after  the  tenant ' 

moruji  durant  le  ter/ne  des^  anSfjeo  for  life  dieth  during  the  terme  of 

ne  puis  enter  en  la  terre  tUrdut  k  dit  ycares,  I  cannot  enter  into  the  hx\di 

terme.  during  the  faid  terme.. 

TITTLETOK  in  this  chapter  putteth  eight  diverfities  6c-  iORi'st. 

tweene  a  confirmation  and  a   releafe  (i);  aad  thereof  ior 
illuftratioB  here  hee  putteth  two  calas  in  this  and  the  naxt  Sedion^ 
which  upon  that  which  hath  beene  faid  in  the  precedent  chapters^  /^  itoii.  Abf     * 
ie.  fnffici^ntly  explained.    Onely  in  both  thefe  cafes  this  is  to  bee  492.) 
obfeAed,  that  where  a  confirmation  (hall  eiilarge  an  eftate^  there 
privity  is  required,  as  well  as  in  the  cafe  of  the  rcleafe,  as  by  many  9  h.  6.  2f.  tit« 
examples  which  Ldttleion  puts  in  this  chapter  appeareth.     And  reJeafe  44^ 
note,  here  is  the  iirfl  cafe  wherein  a  releafe  "and  a  confirmation 
doe  differ : 

Le&e  for  .life  made  a  leafe  for  thirty  y^ares^  and  after  the  le0br  (Cro;  Car.  384^ 
and  leiTee  for  life  made  a  leafe  for  fixty  yeares  to  another^  which  1  Roil.  Abr. 
lede  for  fety  yeares  the  lejOTor  did  ^H  confirme,  and  ^er  the  "^83,  500.   Mq^ 
leiTor  conftrmed  the  leafe  for  thirty  yeares,  and  after  tenant  for  Hob  i65*^p  r** 
life  dyed  within  the  thirty  yeares ;.  and  it  was  adjudged  [d],  thut  sio.a.)  ' 
the  leafe  for  thirty  yeares  was  determined  by  the  death  of  leffee  for  t^'j^^'erUnwiel 
Jife,  and  that  the  leflee  for  fixiy  yeares  might  enter;  for  that  albeit  ^  ^-^f*  tcBip% 
the  leafe  fcr  fixty  yeares  was  the  latter  in  time,  yet  was  it  of  J^^L^'*' 
greats  fdrce  in  law,  for  that  the  leffor  who  had  power  to  cobfirme  ^   **  *  ''^ 
which  of  them  he  would,  did  &r&  confirme  the  fecond  leafe. 

la  thif  €ha|>ter  i«  aUb  to  he  obferved  eight  cafes,  wherein  a 
'  neloafe  and  a  'tinifirmatioA  bard  the  liket  operation  in  law-^ 


s« 


Sea.  517. 


'<"> 


rmCORJ^  >>|wW/«f  4    "V^  ET  if  r  by  my 
V   releafe  avoy  rel^ae  al  tenant  a   ^^v  ii^d  releafed.tp 


deed  of  releaft- 

— _^ ._-._„_  _     „   ^     .  ,^^ .to  the  tenant  for 

4erme  d'ans  efiiamele  tenant  a  terme   yeares  in  the  lifetime  of  the  tenant 


"•  ;i^  added  L.  M.  tod  Roh> 
(i)  He  sUb  mentions  eight  inflances  in  wldch  they  agieei 

»4 
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d€  viCf  eel  reUaJi*ferra  vayd^fw^  ceo-^  for  life,  this  releafe  ihaH  be  voide^  for 

quetidonqitesmfhtUaJcuAprhiiyp^  that  then  therewas  not  any  privity 

fenO^  >)^  m&tf  ei  le  tenaUin  hme  -between  me    and  the   tenant  fof 

d*amj  CAfre/^fe  riejl  avaifahk  ///*  years  :  for  a  releafe  is  not  available 

tenant  a  tertUea^ans^  »hSi  tou  ejl  un  to  the* tenant  for  yeares,  but  where 

priviiie  perenitr  luj/.et  cetujf  que  re*  there  is  a  priyitie  betweeue  him  and 

'?tf/a/2.  "...-...     ,  .  .  .  '  him  that  rele^feth  (2). 


ThiA  beloftgeth  to  th^  fird  diVerfity  between  a  rekaie'  and  a  coafirniation. 
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T^  }J  mejme  fe  manner  efi,  fij^fi>M 
^^  di(feifie,  et  h  dijj'eiforjait  nn  teajt 
n  un  auterpur  terme  d*ans,Jijeo  re- 
Hffa  al  termorf  ceo  ejt  voyde :  me&fi 
jto  conjirma'%  l^ejlate  le  termor^  ceo 
efi  bond  et  eJfeBuah 


J, 


Iftead. 


T  N  the  fame  matiner  It  is>  if  I  be 
■  (liifeifed^  and  tTie  difieifor  uutke  a 
leafe  to  another  for  term  of  yeares,  if 
Iretealfe  to  the  termor,  thiji  is  void  : 
but  if  I  confirme  the  eftcite  of  the 
termor,,  this  is  good  and  efleftuall. 

;.TJ[£R£  is  the  iecond  diverfitie  betweese  a  releati  and  a  con« 
firmation.  But  if  the  dilfeifor  make  a  leafe  for  yeares  to  begin 
p,  'MichaehnalTe,  aud  the  di0eifee  confirme  his  eftate,  this  is  vpidfy 
becaufe  he  bath  but  intereje  iernufii^  and  no  cfUte  in  bimn  where-* 
upon  a  coniirmatioQ  isuy  enure* 


(5  Itep.  dl.) 


Sea.  5 Id. 


TTEM,  Jl.ko  fotf  dmfie,  etjeo 
•^  tonfirma  I  ejlate  le  di[ieilory  tl  ad 
lone  et  droiturel  f/if^te  eafeejimple, 
content  que  en  l^Jaii  ^^  confirmation 
nul  mention  ejijfait  de  fes  heires,  pur 
ceo  que  il  avoitfee  Jimple  al  tempn  de 
confirmation.  Car  en  tiel  cafe  Ji  le 
diyeijie  donfirma  Vejlatt  le  aijjfeifor^ 
a  aver  et  tener  a  luy  eta  fes  heires  de 
fon  corps  engendresj  ou  a  aver  et  tener 
a  luifpur  le  terme  defavie,  uncore  k 
diffeijor  ad  fee  fimptej  et  eji  feifie  en 
fon  demefne  come  aefee,  pur  ceo  que 
quant  fon  eftatefuit  confirme^  donque 
ti  avoitfee  Jimple  f  et  tiel  fait  nipoit 
changer  fon  e/late,  fam  entry  y  faU 
fur  hy,  Sfc. 


A  LSO,  if  I  be  diffeifed,  and  t 
"^^  confirme  theeftateofthediflei-^ 
for,  hee  hath  a  good  and  riglnfiill 
eftate  in  fee  (imple,  albeit  m  the 
deede  of  confirmation  no  mention 
be  made  of  his  heires,  heqaufe  hee 
had  fee  fimple  at*  the  time  of  the 
confirmation.  For  in  fuch  cafe  if 
the  diflfeifee  confircie  the  ftate  of  the 
diifeifor,  to  have  and  to  bold  16  him 
and  his  heires  of  his  •  lK>dy  engen^ 
dred,  or  to  hnve  and  to  bold  to  Dim 
for  term  of  his  life,  yet  the  difTeifog' 
hath  a  fee  fimple,  and  is  feifed  in  hiA 
demefne  as  of  fee,  becaufe  when  hit 
eflate  was  confirm6d|  he  had  thea 
It  fee  fimple,  and  iach  deed  eadnot 
change  his  eftate,  without  entry 
made  upon  him,  &b« 

HERK 


f  m$f  ii  ti  itMMi  a  iermt  d^anit^bi^  it       \fmf  notia  L.  sndM.  QorRolu 
Hoy,  L.  unci  M«  and  Rob. 

XTiMi  dSr  tmMTr^fk  iJtatft'U  and 
^f .  sad  Rob* 

(0  [See  Note  »54.1 
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Lib*  5.  Of  Confirmatioif*  •        Sfi^k;-  5£0u' 

tJERE  is  the  firft  cafe-  wherein  the  releafe  and  i^ontirmatioa 
doth  agree,  vis.  a  coiifinnatioii  to  a  difleifor  in  taile,  or  (or 
knj  particolar  eAate,  is  of  the  like;  foi^  as  a  rtleafe  to  a  dilfeifor,  f9H.  6.  ft. 
during  fuch  eflate,  which  in  both  cafes  is  good  for  ever.     In  the  ti  E.  S. 
fame  manner  it  is,  if  the  difleifor  make  a  gift  in  taile,  and  the  dif-  C«u6i«.4* 
fcifcc  confirmft  the  eihite  of  the  donee  for-  the  life  of  the  donee^ 
ihls  confirmation  enures  to  the  whole  eflate  taile;  for  a  confirma- 
iion  can  make  no  fra^ion  of  any  efiate,  to  extend  but  to  pari  vf  th« 
cflate  only.    Etjc  ie  caterii  (t). 


[297.  a.]  Se6t.  5&0. 

JpK  mefme  te  manner  ^ftf  fi  fon  TN  the  fame  manner  it  Wf  if  Mjl 
'^-^  eftatefoil  conjirme  pur  tefme  de         eftatc  bee  confirmed  forterme  of 

iatjonr,  ou  put  ierme  d'lm  hture,  il  a  day,  or  for  terme  of  an  hourei  bee 

vd.bon  ejiate  enjeefimplcy  pur  ceo  ^tra  hath  a  good  eiiate  in  fee  fimpie,  for 

*Jh7i  ejiate  eufeejtmpUftdii  unjoits  tliis^  that  hia.eftate  in  fee  fimple  was 

confinne.  Quia  conhrmare  idem  eft,  once  confirmed.     Quia  covjirmare 

quod  iirmum  facere^  &c«  idem  eft,  quddjirmumfacere,  ifc* 


H 


ERE  is  the  fecond  cafe  wherin  the  releafe  and  confirmation 
i<ye  agree.  The  reaibn  of  this  is,  for  that  the  diflfeifor  hath  a 
fee  fimple.;  and  therefore  if  his  eftate  be  confirmed  but  for  an  hourft, 
it  is  good  for  everi  becaufe  (faith  Littleton)  corffirmare  idem  ^, 
quodjirmumjacfre, 

.    Nota^  a  (uveifity  betweene  a  btire  affent  without  any  right  or  in- 
terefl,  and  an  alTent  coupled  with  a  right  or  iutered;  and  therefore 
an  attornement  cannot  be  made  for  a  time  nor  upon  condition ;  but  Ub.  5.  fol.  8I4. 
Ifthe  perfoh  make  a  letife  for  a  hundred  ycares,  the  patron  and  tlie  Forde's^cafe.. 
ordinary  may  confirme  fifty  of  the  yearesi  for  they  have  ail  inte-  (^"^-  *^74.  ».> 
reft,  and  may* charge  in- time  of  vacation.     And  fo  if  a  difleifor  (Po'VSOO.b.^. 
make  a  leafe  for  an  hundred  y tares,  the  difleifee  may  coufirme  par- 
cel of  thofe  yeares;  but  then  it  muft  be  by  apt  words,  for  he  muil 
|M>t  cpnfirme  tlie  leafe,  or  demife,  or  the  eiiate  of  the  leflee,  for 
then  .the  addition  for  parcell  of  the  terme  ihould  be  repugnant  when 
the  whole  was  confirmed  before,  but  the  confirmation  muil  be  of  (iRoII.  Abr» 
the  land  for  part  of  the  terme*    So  may  the  confirmation  be  of  412.) 
part  of  the  land;  as  if  it  be  of  forty  acres,  he  may  confirme 
twenty,  &c.    So  if  tenant  for  life  make  a  leafe  for  an  hundred 
yeares,  the  leiifiiir  may  confirme  eyther  for  part  of  the  tenne,  or  for 
part  of  the  land.  -  But  an  eftate  of  free-hold  cannot,  bee  confirmed 
-fur  part  of  the  eftate,  for  that  the  eftate  is  intire,  and  not  feveraUi 
m  yeares  be  (1), 

^fim  not  in  Ir.  and  M.  nor  Roh. 

[297.8.] 
(0  [Sec  Note  155*1  (i)[S<cNotei^<;l 


.3   Cap.  9.        Of  Cooiinnatioii. :  '  Sed.  521. 
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Sea.  521. 

*  ■     ' 

TTEMfji  moH  ^jaforjfait  un  leaa     A  LS  O,^  if  my  diffcifor  maketh  a 

^   a  terme  de  vitf  U  rtmaiuder  ou^er  *^^  leafe  ibr  li tie,  the  renuiuMier  oyer 

9nfee,fij€0  r$leas  ql  teiut$4i  a  temnf  in  fee^  if  I  releafe  to  the  tenant  fof 

de  vity  c€0  wrtra  a  relay  en  le  remain^  life>  thi«  (btiU  eoufe  to  himin  the  re« 

der.   Mes  fijeo  confirme  I'e/late  de  le  malnder.  But  if  I  confirme  the  eftate 

tenant  a  terme  de  vie^  uncdre  aprei  of  the  tenant  for  tearme  of  life,  yet 

Jmt  deeeafejeo puis  bien  enter,pur€ea  after  his  deccafe  1  may  well  enteri, 

que  *  riens  e/i  confirme  forfque  reflate  becaule  nothing  is  confirmed  but  the  • 

le  tenant  a  terme  de  vie^  ijfint  que  eftate  of  the  tenant  for  Mfe,  fo  that 

apresjon  deceafkyjeopmt  enter.  Me$  after  his  deceaie  I  may  enter.  •  But  . 

quant  Jeo  rekffa  tout  mon  droit  dl  wnen  i  releafe  ail  my  right  to  the 

tenant  a  terme  de  vie,  ceo  nrern  a  tenant  for  life,  this  Mali  enure  to 

eeiuy  en  U  rmnaiuder  ouenle  revere  hun  in  the  ramaiDder  or  in  tiie  re-^ 

fionypur  ceo  que  tokt  mon  droit  eft  ale  veriion,  becaufe  all  my  eight  is  gone 

per  tie!  releas.    Met  &i  ceft  cos,  Ji  le  by  fuch  releafe.    But  in  this  cafe,  if 

dijfey'ea  iottfirme  Veftate  et  if  title  the  difleifee  cor^rme  the  efiate  md 

^eluy  en  k  remainder  Jam  aj'cun  con*  title  of  him  in  the  remainder  withoat 

firmationfait  a  tenant  a  terme  de  vie,  any  confirmation  madete  tenant  for 

ie  dijfeifee  nepoit  enter  fur  U  tenant  Yrfe,  the  difieifee  eannot  enter  upon 

a  terme  de  vie^purceo  que  le  remain^  the  tenant  for  terme  of  lifd|  for  that 

der  efl  dependant  fur  V^atele  tenant  the  remainder  is  depending  upott 

<r  terme  de  vie;  etjifon  eftate  fer rait  the  fiate  for  life;  and  if  his  eiiatir 

defeate,  le  remainder  ferroit  defeaie  fhould  be  defeated,  the  remaindex  - 

per  l^entrie  le  dijfeifee,  et  ceo  nejerra  Ihould  be  defeated  by  the  entry  qf 

reafonqueilperfonentredefeateroit  the  difleifeei|  and  it  i&  no  r-^fpo^ 

le  remainder  encounter  fon  cof(/irma*  that  he  by  his  entry  (hould  defeal; 

tio(i,  S^c.  the  remainder  againft  hi^  cofi&cim:>  ' 

tion^,  Jcc. 

TJ  E  R  £  is  the  third  cafe  wherein  the  releafb  and  confirmation 
ditfur,  for  the  confirmation  to  the  tenant  for  lifo  doth  not  eiiura^ 
to  him  in  the  remainder. 

And  fo  it  is  when  the  feverall  eftates  b^  in  one  perfon ;  as  if  th# 
dififeifor  make  a  gift  in  taile,  the  remainder  to  tl»5  right  hfh'es  of 
tenant  in  taile,  if  the  diifeifee  cOnfinne  the  eftate  in  taile»  it  flrall 
not  extend  to  the  fee  fimple,  no  more  than  if  the  dideifor  bad» 
nade  a  gift  in  taile,  the  remainder  for  life,  the  remainder  to  tb«^ 
right  heires  of  tenant  in  taile ;  this  extendeth  onely  to  the  eibite    ' 
<Ant.  59.  a.)       taile,  and  not  to  the  remainder  for  life,  nor  to  the  remainder  in  &e^ 
(Poll.  310.  a.      But  if  the  diireifor  make  a  leafe  for  life  to  A-  and  B.  and  r^^p_   i  x 
?i  R^l  Abi.      ^^®  diffeifet  confirme  the  eftate  of  A.y  B.  (hall  take  advan.t297-  tUJ 
3Q2.\  *     ''      tB^e  thereof;  for  the  eftate  of  A*  which  was  confirmed  was  joynt  [ . 

with  B.  an^in.tbat  cafe  the  diffeifee  (lajl  not;  enter  into  the  lai^  * 
and  deyeft  tde  moity  of  B. 
(Sid«  83^  l^f  ^  diifeifor  iufeofis  A.  and  B.  and  the  heires  of  B.  if  the  dif«  \^ . 

feifee  coaftrme  dbe  eftate  of  B.  for  his  life,  this  ihjall  not  only  ^o' 
tend  to  his  companion^  as  hath  beene  fi^d^  but  to  his  whole  fe«  '" 

fimpki^ 

•  flM/ ad<ed  Lt  and  M«  and  Roib  ei  not  iolt^aadlil  aoc  R^' 


•^'^ 


Lib.  5;  Of  Confirmatioli«  B«A.  5ii 

iitaple»  becaufe  to  mimv  iwirpo&s  hee  ha4l  the  wbok  &e  fimpk  in 

liiii)>  Hod  the  coufiinuuioa  (h^U  bee  tak«n  moft  l^rong  f^ftioft  hixa  (^  ^'O'  ^'^"^ 

that  made  it.  ^  /^  C^"^'  W^^**' 

Tenant  in  tayle  difcontinueth  in  fee  aikl  dyeth^  the  difcontitiHe^. 
make  a  leafe  for  liie»  and  granteth  the  reverliun  to  the  illue,  h* 
l)|jdll)Ot  bav^  aSMmcdon  tigainft  tenant  for  lite;  ftfr  by  hid  fnrmo^  \ 

don  he  miift  recover  eftate  of  inhoritaQce,  and  the  felTee  for  life  hutb  ^  * 
not  the  iBhefitance^  but  theifliie  in  taile  himialfe  hath  il^    ^  v.  \ 

^  U  feoAee  upon^  condition  muke  a  leafe  for  lile^  or  a  gift  in  Uile,,  /j^^  ^^^  ^ 
a|id  the^feoflor  releafe  the  eondition  to  ^  fe<ySee»  he  (h^l  dot  enter  * 

ti4)on  the  lelTee  of  dooee,  becaufe-  he  cannot  regaine  hU  anclQ^i 
cftate,  •  .,       , 

If  the  feoffee  upon  conditioa  m^ke  a  leafe  for  life,  the  re«»ainder  ^ 

in  fee,  if  the  feoffor  releafe  the  condition  to  the  Idke  for  life,  it 
fhall  enure  to  him  in  the  Remainder;  as  well  as  in  the  cafe  of  th» 
right,  or  of  a  rent,  &c* 

If  a  feme  diireiforeile  make  a  feofiment  in  fee  to  the  ufe  of  Jt^ 
for  life,  and  after  to  the  ufe  of  hcrfelte  in  tuile,  and  the  remainder 
to  the  nfe  of  B»  in  fee,  and  then  taketh  hulband  the  difleiiee^ 
and  he  rekafetb  to  A*  all  his  right,  this  (liall  enure  to  B.  and  to  hie 
ofra  wife  alfo;  for  tiy  the  ruU  of  LUtUiwi  it  mu&  ennre  to  all  in 
the  rtfo^inder  {iO*     .  . 

But  if  J.  letteth  to  B.  for  life,  and  B.  maketh  a  Uaie  to  C.  for 
hie  life,  the  remiunder  to  4*  in  fee,r  A,  ftleaieth  to  C.  all  his  ri^t^  ^! 

this  is.  good  t^  perfect  the  eftute  of  C.  for  his  life.  But  when  C« 
dyeth».  4>  ^aU  he  in  of  hi$  old  eftate,  for  his  releafe  could  not  enure 
to  himfelfe  to  perfed  his  defeafible  remainder,  but  his  ancient  right 
remaineth^  And  note,  that  in  thefe  two  cafes  the  fee  is  deyefled 
am)  veiled  all  at  one  inftant;  in  the  fame  manner  a&  if  tenant  isi 
taile  m^ke  a  leafe  for  life,  at  the  fame  iiiAaot  the  eftate  taile  is  de- 
veiled  out  of  the  donee,  and  the  reverfion  in  fee  out  of  the  -donor, 
and  a  new  fee  veded  in  tenant  in  taile.  And  io  if  the  huibfuad  make 
a  leale  for  life  of  his  wife's  land,  he  develleth  his  owne  eRute^  -  tluit 
he  hi^h  'm  her  right,  ai^  the  inheritance  of  his  wife,  and  at  the 
(ame  in(lant  veiled  a  new  reverfion  in  fe^  in  himfelfe* 
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**  Mee  en  cti  eafeji  le  iife\fte  cm/rmt  Vcjtate  et  title  celuy  en  le  viH.  29.  Aff.  17, 
**  r,emaj[nder.      Here  is  the  third  cale  wherein  the  releafe  and  con-  30  H.  8. 

I  firmaUop  doe  agree,  for 'the  con/irmation  i^ade  tohim  in  Recor.en  ralue. 
^'^  the  remainder  (hall  ayaite  the  tepant  for  life,  as  much  as  ^*"*  ^^'  ^^  ^  ^* 
tht  relwfi,  fluOl,  Z\^'- 

Pi,  C»b.  BelaBier«*i  c«ie.    Vij.  SeO.  574. 

^*'Pur  cea  que  k  remfriitd^r^  depehdmiy  ffc!"  By  this  foips  have  (^  9 A.) 
gathered,  tjiat.if  a  difl^iibr  make  a  loafe  for  life,  referving  the  ret 
veriioi^  to  himfelfe)  u^d  the  diileifee  cpnfirmeth  the  ilate  of  the 
difibifor,  tb^t  be  may  enter  upon  the  leffee)  hecaufe  the  eAate  of 
him  ill  the  reverfion  depcndetB  not  .upon  the  ilate  for  lifip  as  the 
reiofUnder;,but  all  is  one,  for  by  the  confirmation  made  to  him.  in 
the.reverfioh,  all  the  right  of  him  that  confirmeth  is  gone,  as  well 
as  when  he  maketh  it  to  him  in  remainder ;  and  he  cannot  by  his 
0otiy  avoide  the  ei);ate  of  the  leifee  tor  life,  but  hee  mufl  avoide 
the  ilate  of  the  le(!br,  whieh  egai|l(l  his  owne  confirnifition  be  can-  Beported  by  fir 
HP^  difK j ^4  il  bfi^b  ^e^iiii  94{Udged^  that  if  «  4^eifor.  ^nake  a  JuhnPupiUm, 

■  (f)  [Set  Note  S57.J       -   -  ♦,--.• 


Lib.  3.  Cap.  9.  (^f  Confirmation.  Se6l:-.  522* 

<Poft.  302.  a.)    Icafc  for  life,  and  after  Icvic  a  fine  of  the  revcrfion  with  prbcla- 
/Sid  £o^^       inations,  and  the  five  years  palTe,  fo  as  the  difleifee  is  for  the  rc« 
(1  Saun.  149,      verfion  barred,  be  Oiall  not  enter  upon  the  lelTee  for  Iife« 
150.  Ant.  224  . 

»•)  '  **  Le  remainder  Jerra  defrai,"    It  is  regnlurly  true,  that  wheqi 

the  particular  eftate  is  defeated,  that  the  remainder  thereby  Qiall 
be  alfo  defeated,  but  it  faileth  in  divers  cafes. 
Vid.  ?1.  Com.  For  where  the  particular  eftate  and  the  remainder  depend  upon 

/p'^'M'J *^*^k\  ^^®  tia^t  there  the  defeating  of  the  particular  eftate  is  a  defeating  - 
(  ou^  .a.  .;  ^£^g  remainder.     But  where  the  particnlar  eftate  is  defeafible, 

and  the  remainder  by  good  title,  there  though  the  particular  eftate 
be  defeated,  the  remainder  is  good.    As  if  the  leftbr  diftdfe  A. 
Uftee  for  life,  and  make  a  leafe  to  B,  for  the  life  of  A.  the  .re- 
mainder to  C.  in  fee,  aU)eit  A,  re-enter,  and  dcfeate  the  eftate  for 
'     life,  yet  the  remainder  to  C  being  once  vefted  by  good  title  fliall 
.  not  be  avoided ;  for  it  were  againft  reafon  that  the .  leflfor  ftiould 
have  the  remainder  againe,  againft  his  owne  liverie;  and  this  is 
well  warranted  by  the  reafon  of  Littleton  in  this  cafe.     So  it  is  if 
a  leafe  be  made  to  an  infant  for  life,  the  remainder  in  fee,  the 
infant  at  his  full  age  difagree  to  the  eftate  for  life,  yet  the  i-emain- 
der  is  good,  for  that  it  wds  once  vefted  by  ^ood  title ;  for  in  both 
thcfe  cafes  there  was  a  particular  eftate  at  the  time  of  the  re- 
mainder created. 
17  £  3  48  ^^^  ^^^^^  ^^  made  to  tA,  for  the  life  of  B.  the  remainder  to  C.  in   ' 

fee,  A.  dyetE  before  an  occupant  entreth,  here  is  a  remainder 
without  a  particular  eftate,  and  yet  the  remmnder  continueth. 
good  (i). 
3E,S.  AhK  AiT.  ^  ^^"^  ifirgrahted  to  the  tenant  of  the  krid  for  life,  the  r^aind^ 
(Plo.  35.  R.  *  in  fee,  this  is  a  good  remainder,  albeit  the  particular  eftate  conti* 
Vmigh.  200,  nued  not ;  for  eo  injlante  that  he  toolce  the  particular  eftate,  co  t«-> 
Moore  664.  fiante  the  remainder  vefted,  and  the  fufpenfton  in  judgement*  of  la^^ 
AHr  415  g**^^^  *^*®*'  ^^®  taking  of  the  particular  eftate  (2). 

7  H.  4.  e!  ^^  ^  '^'^"  grant  a  rent  to  B,  for  the  life  of  Aliccy  the  remainder  tqi 

1  Eep.  66.  the  heires  of  the  body  of  AUce^  this  is  a  good  remainder^  and  yet  iV 

Nov.  47.)  n^uft  Yeft  upon  an  inftanl  (3)*  ^   ' 

7'H,  4.  $•  ■  ** 
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jtTEMfJifont  deux  iiffeifon^.ct  le  A  LS  O,  if  there  bee  two  difleifbrd^ 

/dijU^ifeereleJIbaundeeuSyiltien'  -^*' and  the  diffeifee  releafett  to^^ 

dxajon  compagnionjiors  de  la  terre.  one  of  them^  hce  fhall  hold  his  com^ 

M^sfi  le  dilfeijee  confirma  Veftale  de  panion  Out  of  the  laf^d.     But  If  tfie 

Vufiy  fans  pluis  *  dire  en  lejfiait,  af-  diffeifee  confirme  the  eftate  of  the 

cuns  diont  que  il  ne  tiendrafon  com-  one,  without  more  faying  in   the 

pagmondehorifinestiendrajoyntment  deede,  fome  fay  that  hee*ihfll>i&A 

ove  luy,  pur  ceo  que  f  riemjuit  con-  hold  his  companion  out,  bttt'ftialt 

Jirmeforfyuefori  eftate  quejuitjoynt,  hold  joyntly  with  him.  fgr  that  no-> 

Sf€.  '"  '  thing  was  confirmed  but  Ins  eitaie. 

.  whidi  wa$  joynt,  &c.     ^^^^    •■*'-^^* 

•  j/iV^^4r/a«r«L;tndM.afidR6li.  '    .•^«4/ftd$ledL.«nd  M..tQ{Ht»hA '* 

(i)  But  fmcc  the  ftat.  ^9  Car.  2.  c.   j.  (1)  [SceNotc^»0  ■  *•  '^  ^^^ 

14  Ge»*  %•  €•  •Cf*  no.fuch  vacancy  can  hatppeq*  j( 3)  .[.See  Ngtf  259.]              • 


Lib.  3>  •       Of  ConfirmatioiL  .  .    ^Seft.  55  3  < 

.» 

nPHIS  is  the  /ourth  cafe  wherein  the  releafe  and  the  confirma* 
tioD  feeme  to  differ^  being  made  unto  one  of  the  diiJeiforsi 

.       *  *  * 

"  Confirmc  forfque  fmi  ejlat€y  SfC.*'  Heretby  it  appeareth,  that  if 
the  difleifee  conlirme  the  ellate  of  the  one  dilfcifor  in  the  lands,  to 
Jiave  and  to  hold  the  lands  or  tenements,  or  the  right  of  the  dif- 
fcifee,  to  him  and  his  heires,  hce  fliiUl  hold  out  the  other  dilTeifor ; 
»nd  that  appeareth  by  Littleton^  iirll,  upon  thefe  words  Ccarrfinne 
T2Q&  h  1  ^^fi^^^  of  one)  without  more  faying  in  the  deede,  viz.  to 
t  yv*  .J  jjj^^g  and  to  hold  the  lands,  &c.  Secondly,  the  reafon  of 
tAttUton  in  exprelTe  words  is,  for  that  nothing  was  confinned  but  ' 
his  eft^te  which  was  joynt.  Thirdly,  the  next  two  Seftions  make 
itplaine  where  the  habendum  is  added. 

Hereby  alfo  it  appeareth,*  that  a  releafe  is  more  forcible  in  law 
than  a  confirmation.  If  the  dilTeifea  and  a  ilranger  difleife  the 
heire  of  the  diffeifor,  and  the  diflfeifee  confirme  the  eflate  of  his 
compaqion,  this  fhall  not.extinguifh  his  right  that  was  fufpended: 
fo  as  if  the  heire  or  the  dilTeifor  re-enter,  the  right  of  the  diflbifee 
w  revived.  And  fo  it  is  if  the  grantee  of  a  rent-charge  and  an 
eftranger  difleife  the  tenant  of  the  land,  and  the  grantee  confirm* 
the  eitate  of  "his  companion,  the  tenant  of  the  land  re-enter,  th« 
rent  is  revived ;  for  the  confirmation  extended  not  to  the  rent  fut 
pended,  otherwife  it  is  of  a  releafe  in  both  cafes. 


Seel.'  523. 

«  * 

AND  for  this  Ibme  have  faid,  that 

•^^  if  two  joyntenants  bee,  and  tht 

one  confirme  the  eftate  of  the  other^ 

Jbrfyue  joint  efiate,  Jicome  il  avoit    that  he  hath  but  a  joynt  eftate,  as 

Oitevant.    Mes  s'il  ad  tick  parols  en    he  had  before.  But  if  hee  hath  fuch 

kfait  de  confirmation ,  a  aver  et  tener    words  in  the  deede  of  confirinarioo, 

uluy  et  afes  heires  touts  les  te?iements    to  have  and  to  hold  to  him.  and  ^o 

doHt  mention  ^ftfait  en  le  coiifirma^    his  heires  all  the  tenements  whereof 

tiom,  donques  il  ad  ejlatefole  en  les    mentioa  is  made  in  the  confirmation, 

ten^mentSj  *  8^c.    Et  pur  ceo  il  eft    then  he  hath  a  fole  eftate  in  the  t^- 

bone  BtJ'ure  ckoje  en  ckefcunconfirma"    nements,  &c.    And  therefore  it  is  a 

fan  daver  ceux  parolx;  a  aier  et  *  good  and  fare  thing  in  every  con^ 

-toier  Ui  tenements f  8^c.  en  fee,  ou  en    firraation  to  have!  thefe  words;  to 

Jfie  taile,  oupur  tenne  de  vie,  ou  ptr    have  and  to  hold  the  tenements,  &c* 

ierme  d'ans,  folonque  ceo  que  It  cas    in  fee,  or  in  fee  tjtile,  or  for  terme  of 

'V^t  ^^  ^  matter  gift.  life,  or  for  terme  of  yeares,  accord 

ing  as  the  cafe  is  or  the  matter 

AN  D  this  confirmation  leaveth  the  ftate  as  it  was,  atid  doth  not 
.    amaitDt  to  any  feverance  of  the  Joyntmre,  as  fome  have  faid. 

^,  Mes  9'il  ad  tieUt  paroU  en  le  failf  ^c/'    This  is  plalne  and  S4  £.  $.  tit. 
evident  enough.  Cooiinn.  pi.  i^ 

^^EtfBr  ceo  il  ^  hone  e$fwrt  ch^e^  ^c,**    This  is  good  counfell, 
pnd  w#ithy  to  be  obferved, 

*9ft.  a^tioL,  and  M;DorRglu  f  {^ not aa ^. and M. aor Rok' 


(L!b.'9;  Ca^  9.        Of -Cottfiflimtioii.        Se^  5&(,  5i5« 


Sed.  524* 


C 


A  R  ut  mtenl  d^afeuAs^  fi  home 

leffa  terre  a  hh  auter  pur  termt 

de  vie,  et  puis  amfirmafon  ffhte  qiu 

il  ad  eii  nteffite  la  terre,  a  aver  et  ten^r 

Jon  ejlate  a  Ing  et  afes  ieire9,  cefi  cotp^ 

firmatiou  quant  a  jes  heires  e/l  void, 

carfes  heires  ne  potent  arerfon  ^bute^ 

que  *nefnitJorJqttejmr  terme  de 

Jan  vie.  -  Mes  sit  conjvrmaj'on  ejlate 

per  ceuxparoix,  a  ater  mtjmek  terre 

a  lug  et  ajes  keires,  cejl  confirmatio^i 

Jaitjee  Jimple  en  ce/i  cafe  a  luy  en  la 

terre,  pur  ceo  que  +  les  parolx  a  aver 

ft  tentr,  i^c,  vu  a  le  terre^  et  nw^  ot 

ejlate  que  il  ad,  ijc^ 


■pOR  to  tke  intent  ofronfie,  lY* 
^  man  kttath  kiid  to  aootheCi  (bt 
]ife,  and  after  confirme  his  eitatd 
wbich  bee  hath  in  tlic  laine  land,  to 
have  and  to  hold  hit  eftutd  to  him 
and  to  hit  hei^s,  this  eoftfiraiation 
«s  to  his  heires  is  voide>  for  his  heires 
cannot  have  his  eltate,  tvhlch  was 
not  but  for  terine  of  his  Met.  But  if 
he  confirme  his  eftati^  hy  tbefe  words, 
to  have  the  lUnDe  land  to  him  ahd  to 
his  heines,  this  confirmation  maketh 
a  fee  fimple  in  this  oafe  to  him  fa 
the  land,  for  that  the  words  to  have 
and  to  hold>  tuc.  goeth  to  the  laad, 
land  not  to  the  eftate  whrcfa  h^ 
bath^  tlc» 


f  1  tlon.  Abr. 

is  E.  3. 4P. 
{yio.  15&  a.) 


leire,  tills  canaot  enlurge  his  ^f^te^  Fo/tU-^  <%  t 
for  Ufe,  that  ettate  eanoot  \yt%  *x«>i  I/?-  *-J 


fen-M.P1.CoiD^ 

in  Tbroghior-    . 
tofi'.s  cafe, 
tsf[.  147.  a. 

{%  Hop.  ta.> 


J » 


^  V 


tJ  ERfc  the  diverfity  is  apparent  betweenis  a  ^confirmation  pf  the 

eikte  for  lite  in  the  land  to  have  and  to  b«ld  tha  19^4  'A*^  in 

the  land  to  hiiti  and  his  heire, 

for  bis  eilate  being  but 

tended  to  bis  beires.     But  in  that  cafe  if  he  confirme  thi^il^  (br< 
lite  in  the  land  in  the  premiffes  of  the  dc«*d)  aod  the  ^^«fuf|/]||  is  in  * 
this  ibrt,  to  have  and  to  hold  the  laltid  to  him  and  his  hfj^e^,  ^his 
ihall  enkrge  his  edate^  and  create  in  him  a  fee  fimple«       t.   ,. 

Wherein  is  to  bee  noted)  [e]  that  iho  tafteit^um  and  the)>wiini9^' 
doc  in  fubdance  well  agree  together,  and  that  the  AoftciidiMi  may 
enlarge  the  premifles,  but  not  abridge  the  fam6{i)»  <  ;  :    ' 

Aiihd  i^eing  that  in  coaveyances,  limitations  of  remaind^m  |»re 
ofttall  and  comoMn  aiTorances,  it  is  dangerous  by  eonceipts  or  ^ca 
diitindions  to  bring  them  iu  (|Ueftion>  a|i  have  in  latter  tim^  becJMi 
attempted.  .       . 

"Son^atc."    Vide  Sea.  fijo^ 


Sea.  525 


TTtlM,  (ijeo  l^&'ceftaine  re\rt^  a 
*  uaj'emejo/e  pur  terme  de  fa  vie, 
ktquel  prent  baron,  etpuisjco  con-* 

Jirmd 


A  L  S  O,  if  t  let  cettaind  land  tti  a 
"^^  feme  fole  for  terme  of  her  Kfe^ 
tvho  taketh  hn&aad;  and  after  I  cbn^ 


*  nt  not  In  L.  and  M.  'nor  Ro!i»  f  Its  tarolx^^  X«.  and  M.  and  Roh» 

(i)  On  the  operation  af  an  habendum  in  a  decd^  fee  ant*  2i»  a^    Yin.  Abr»  Qiffit^ 
J,  IL  L.  and  M. 


lib.  5.-  '    .  Of  €onfifrtiatidn.  Seft.  Ulk 

firma  Vefiate  le  iartm'  etfajhne,  a  firtne  the  eftate  of  the  buiband  and 

aver  tt  tener  J  pur  ierme  ae  /our  deux  Wife>  to  have  and  to  bold  for  tcrine  of 

vies;  en  ceft  cafe  ie  baron  ne,  tient .  their  two  lives;  in  this  cafe  ^e  hul- 

Jointment  ove  ja  feme^  mes  tient  en  band  doth  not  hold  joy ntly  with  his 

droit  defa/hnepnr.JermedeJa  vie.  wife,  biithold^thin  right  of  his  wife 

JUesce/l  confirmation  urera  ale  baron  for  term  of  her  life^   *But  this  coii<« 

^  ^ew  tfojf  de  remainder fur  Urine  deja  iirmation  (hall  enure  to  the  buiband 

'in^,'^U/krviqui/iJaJeme,   -  by  way  of  reoiainder  for  terme  of 

'  *• ';  ^      T  •  his  life,  if  liee  fttryivetli  his  wife^ 

"jJ  EjftjE  te  the  Vourth  cafe  wherein  (he  releafe .  and  confirmatioft  Vj<f.  S<»^.  57S. 
' "  *^^Wi'kkrtei  and  ih'  tJiis  cafe  it  is  to  be  obferved,  that  the  baron-  <<^^^*  ?^^> 
; -%iitfi  ffihi.  an  eftate  in  the' land  in  the  jigbt  of  his  wife  as  hee  is  ^1^*"'  ^^"^ 
'  'cb0\o\t  6f  a  confinnation  to  enlarge  his  ellate;  and  therefore  if 
t&l^boTilitination^d  been  mad<s  of  his  edaie.to  him  alone,  to  have.  * 

andtO  hold  the  land  to  him  and  to  his  heires,  this  had  been  good  (Ant.  97).  K) 

-  td  haut  ttULveyed  the  fee  Ample  to  him  after  the  deceal'e  of  his   t6  N.  6,  ht. 
^ifei^fpOT'ifin  this  cafe  a  releafe  be  made  to  the  hulband  and  his  ]^'5*!f  ^* 
hein^y  (bisis  lUfficieot  ta  convtiyitbe  inheritance  of  the  land  loathe  xideafe.   * 

■I 

. .       »  •     «  .  • 

^.Ne  t^tjoinimeni  ove /a  feme/^    For  two  caufes.     Firll,  be- 

ikaa    h  1  *^^^  ^*  ^^^®  ^^^  ^^®  whole  for  her  life.    Secondly,  joyn-  (4  Rep.  t9J| 
I  Jf y»  "'J  tenants  mud  (as  hath  been  before  faid  in  the^  chapter  of 

Joyntenants)  come  in  by  one  title.    But  in  this  cafe  if  the  contirma-<  is  £.  3.  leo. 

-  ii&  fifftd^been'made  to  the  hulband  and  wife,  to  have  and  to  hold  the  (1  Roil.  Kep. 
i«tm!  td  tbeM  two  and  to^  their  heires,  tliey  had  been  joyntenants  of  *•»•  S^T,4S». 

.     «^efee'firtipl€f,  and  the  hufband  feifcd  in  the  right  of  his  wife. for  j^Jjf^^*;/ 
her  Hfe^  for  the  K^tifband  and  the  wife  cannot  take  by  moitics  during  ^^'  , 

tbAcbifmm.   .  ^  •   Pui  551.0 

If  iii  man  letteth  land  to  the  hufbaiid  and  wife,*  to  have  and  to 
'Ibid' the  one  moity  to  the  hufband  for  terme  of  his  life,  and  th^ 
Other  moity  to  the  wife  for  her  life,  and  the  lefTor  coiiflrme  the  .  " 

tilale  of  them,  both  in  the  land^  to  have  and  to  hold  to  them  and 
16  their  heires ;  by  this  confirmation,  as  to  the  moity  of  the  huf- 
band, it  enureth  only  to  the  buiband  and  his  heires,  for  the  wife  had 
bothing  in  that  moity;  but  as  to  the  moity  of  the  wife,  they  are  is  AC  p.  5. 
'  joyntenants,  as  hath  bin  faid ;  for  the  hu(band  hath  fuch  an  eftate   le  £  9.    ' 

-  in  his  wife's  ixfoity,  in  her  right^  as  is  capable  of  a  confirmation.  Oonfir.  ir. 
put  if  fuch  a  leafe  for  life  be  made  to  two  men  by  feverall  moitiss»  ^^  p^f*  ^^ 
and  the  leflbr  condrme  their  eftates  in  the  land,  to  have  and  to  hold  ^£  3  ^ 
to  them  and  to  their  heires,  they  are  tenants  in  common  of  the  in*  e  AC  190. 
heritance ;  for  regularly  the  confirmation  (hall  enure  according  to 

the  auality  and  nature  of  the  eitate  which  it  doth  enlarge  and  i&« 
create. 

If  a  leafe  for  life  be  made  to  A.  the  remainder  to  B.  for  life,  and 
the  leflbr  coniirme  their  eftates  in  the  land,  to  have  and  to  hold  to 
them  and  their  heires,'  A,  taketh  one  moity  to  him  and  his  heires, 
and  therefore  of  the  one  moity  he  is  feifed  for  life,  the  remainder 
to  B.i3r  life,  and  then  to  him  and  his  heires :  of  the  other  moity 
'A»  ik  feifed  for  life,  the  immediate  inheritance  to  B.  andiua  hiires ; 

becaufe 

t  At /^ir/ added  L.  and  M  tod  Reht 
(a)  [See  Not»s6e.] 


,  b«cfluie«f  to  tbt  moity  which  B.  takes,  tht  fittnt  is  executed :  as 
90  K.  6.9.  if  the  reverfioa  be  graoted  to .  tenant  for  life,  and  ta  a  ikranger,  it 
(AnblSlb*)     is'^exccuted  for  one  moicy,  (asjhath.  beea  fajd  treibre)  and  theie-' 

fore  in  this  cafe  they  are  teaaQt»  iadoizuxiop« 

If  ian^,be  ffv%n^o  ^o  men,  aad  to  the  heiree  of  t^^^^^lji'  * 
'   feodieii  b€Rott€n,jmd  the.  donor  coofirnieth  their  tw^^ 
^  -^tund^  to  have  and  to*  hold  the  lent!  to  them  t^o  and  to  their  hSires  ;^  ' 

in  this  caft  fotne  are  of  opinioD,  that  tfa^  (hall  be  joyntenants  o?^'* 
'  leeflm^;  beeauft  tike  ifonees  fsere  jjynttttile  ifit  Ui^i  and-^^^' 
thtf)  the  ceDnfinpatiM)  4nuft  emire  aconfliiig  to  On  -eftate.wllici^^ 
th^  bare  in  polleffim,  and  diat -we*  joynt*  Bat  •chare  hflU*  the* 
,  contrary.    For,  firfi,'  they  fayi  that  tW  floooee  bave.4Q^(Mna)N«r' 
^  V  jMiea  faveraU  inheritances  execu|e4*  m^<(>^  between,^  the  ^^onee^ 

lurvivor  {ball  hold  for  their  lives.    Second^,  the>  fay,  that^^ivt^. 
the  whole  e{late>  which  cooaprehendeth  Mverall  inheritances,  is' 
.  epnfinnKd,  the  confipiatioi^  muft  enim  at;9ording.  to  4h£  liPVi^^lL 
inheritances,  which  is  the  greater  and  ipotl  perdurable^euate^iind 
ViL  M^trx    ^erdbre  that  the  dooees  IhSl  be  tenantariA  coioambn  of  t^^lmristit^ 

aiice  in  this  cafe,   •'*     ■      •  '    '    ':         V  '  '  '       tO"- 

•        '  ^  f^,^  <*f  rhttoMet^  ^d.^, ,  Here  fonie  mictfiatf  ifiaA^^V; 
''  \  made  o^tfais  tcrme  remainder,  wlUicbt  an>'  chdieat  all.^ecaii^^ 
9I.f!btt.€oU  '  lawfe  if^pature  of  aremiaiiderr'  Foriu  cafe  of  a  me;  wheifV* 
chi/ft'f  cftfs^'     Veverikwir  expeAalft  ^it)on  a»  eftate  ;|m^  lUe^      A\  19.  granted  to  B.    . 
Sifit  AeSrad.      fi  qtueadipfum rtverti tkhei  'pkfimo'rtemii,  prifah'V.  ^  haredibvi 


pusna  Tcrbonirk;  which  learhed  and  wlffe  tncti  ever  ayoide,  "^aU  V<^^ 

reftlve,  that  the  eftate  of  the  hulband  is  gooclj'  htid  that  it .  ^}A* 

iT£»&69.b.     enure  by  w^y  of  incrfeafe'imd  inlargement  of  his  eftate'.  '.AHd'&%cNf' 


'  •• 


-  ^1 

wife,  notwithftanding  the  meatie  remainder,  becaufe  the  hiUbdnd 

himfelfe  cbnimitteth  tlie  \Va(^,  ^nd  doth  the  wrong ;  and\tc?efci^ 

(hall  not  excufe  himfetTe  for  his  committing  of  wafle,  in  reipcol^hr 

^inifclfc  hath  the  remainder;  no  more  than  if  AmantenetHt(>«itf#V' 

during  the  life  of  B4  .the*  remainder  to  him  during  the  life  />(,\C^,*, 

if  he  coatfnit  waller  an.^ion  of  wafte  fliull  lie  aga'mft  him  {{jf* «   ^^ 

•  ^ 


'  F*     ' 


*  t      ' 


4»  f  .  .     • 


•^    , 


m"^' 


.  Lib.  3.  T)f  ConfiniaddB         ISdS.  S'%^,  ^iT. 

•-    '  .  -     Sea.  4d^.'-'   '  "'      * 

^jfr  icrmt  d'aibf  'le^ufl  print  fur  tenne  of  ^eaoai,  who  taketh 

iar0M^  €t  puis j€0  coj^/ptna  V^te  i€ ^  h\iQMkdf  Bn^  adUt  I  confifni  tti^ 

iwruit  ^Jkfejnff  nunr  ti  tmsir  la  «fhrte  oC  ^  bi)fl»uid.«Bci  his  wife,  to 

ttnt  ffur.ttm»dt^wciimaL9m^  tn  bare  aod  to  hold  tl^iancl  for  term 

e^  m^  t&  cmt  jc^ynt  e/hrif  *eA  /p  of  their  two  Kve»?  il^this  cafe  they 

/iwdttmemen$  df-itUirrtyj^wrtm  que '  hlive  a  joynt  eftate  in  the  freehold  uf 

/tf  ftmt  ft^awoitftanbtenminl  ade*^  the  ktid,  for  that  tKi*  wife  bsyd  no 

vani,  tfc.  fr^bld  before^  &c.    * 

T^HIS  is  the  fifth  cAfe  wjiercin  flbe'  relcafe.  ah4  iorifirniaVua  .^t  3.  ih.K 

*  dot  Ji(vte:  and  it  is.  to  ;be  biifervid,  that  j:h*t]tpl3  rwl^  m  almSt^^-^ 

Tonc^   tkA  ^^^  ^®'  yearei,  wardlhips,  and  the  like,  are  not  given  ;d  u  h.  4  i^'. 

[JjffO*  ^i  the  bufbeadabfoiutely  (hs  all  thatteb  perfonals  are),  by  the  33  E.  5.  '^'. 

i&t«niumag€»  but  condition^y  if  thf  hoflundji^ppen  to  ^(ui'vive  Pi.  Cum.  Uam| 

her,  and  b«  hath  pOwtr  t0  alien  tb^m,  at  his  pl^alure  :  litf  in  tha  ['^.V'^^'* 

tine  the  hnlbandis  poffeiTed  of  this  chattel  real!  in  her  right. .  f^  ^.'JL^  s 

(Ant.  46.  b.    Plga.39Ua.)    . 


t  • 


i>r  their  hves,  maketh  them  joyntenants'for  life,  becaufe  ^  chaueu 

Pi  a  feme  covert  toay  be  drowned :  and  fo  note  a  dive^ty  be-) 

tYeeoe  a.leafe  for  life  and  a  leafe  for  yeores  made  to  u  feme  covert ; 

for  her  eftate  of  freehoU  cannot  be  altered  by  th^  coniiiination  inadb  *  *  *^ 

to  her  hniband  and  her,  as  tbe  terme  for  yeares  may,  whereof  het* 

httibaf*^  may  make  difpofitioh  at  his  pleafure  (1); 


Se&;  52^1 


* 


t    '     V 


/TE  M,  Jl  mon  diffeifor  grantd  n  A  L  S  O,  if  my  dlffeiror  grant€fth  tO 

101  re»i^  charge  ton  de  la  terri  *^  one  a  refit  eharrre  out  of  the 

ifloMf  i7  moy  diffiiftft,  etjeo  reherjhnt  lartd  whereof  he  diflcifed  mee,  and  { 

At  dif  gfant.conjirma  mejhe  le  grants  rehfeai^fing  the  fayde  ffrarit  contirmo 

tt  t(nU  ceo  que  eft  romprife  deins  the  fanid  grant^  and  aH  that  w  liich  ig 

htefm  le  graunt,  tt  puiijeo  enter Jur  com pfifed  within  the  fame  granted 

iedWiiJor;  ()Q«rei  en  ceft  cafe^  fi  le  After  I   enter  tipon  the  difleifor; 


ttm  Joii  dijikarge  de  le  rent  ou    (i<^^»  in  this  cafe,  if  the  htad  hs 
HfMiy  \  difcharged  of  the  leai  br  no. 

^H  tS  is  the  fifth  cafe  wherein  tbe  release  ahd  conirmatibn  <^  f  -i  .^  m  » 
.    differ;  fcra  releafjj  to  the  grantee  in  this  cafe [fl]  werevoide.  tjb/*iu.ur 
|l  is  Mdsft  hj  Doom  authority  fiace  Uttl^om  wrote,  tiial  the  Aii&eMa«o«ff 

#ii^.ld4«li&i.andM«ftdlteb 

(0  [We  Note  s6s.l 

Vol- It  .  « 
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Lib.  S*     Cap.v9.        ^Of  Confirraatiod.  Seel.  52 S. 

difleifee  after  his  re-entry  ftiall  not  avoide  the  rent  cliargc  agaiftft 
his  awn  confimiatioa  :  tind  thcTc  a  geu^rall  rule  is  taken,  that  fuch 
a  thing  as  I  may  ddfeate  by  my  entry,  I  may  make  good  by  my 
confirmation.  .  . 

IJ.  1.  fo.  J4r».         If  the.  feoffee  upon  condition  grant  a  rent  charge  in  fee^  and^  tlic 
i48.    Anne  ,     feoffor  confrrmfth  it,  and  after  the  condition  is  broken,  and \ the 

?i*^°S^?^\^^'^^^®^  ^^^'  ^^  ^**^^^  "^^  avoide  the'rent  chaJ-ge.     And  fo  it  is  if 
(1  uil.bea^390  theheireof  fhe.i!iflreiforgr>int  a  rent  charge,  and  the  diifeifce  con- 

iirmeth  it,  utid  after  recover  the  land,  he  fhall  not  avoide  the  rent  r 
and  yet  in  neither  of  thefe  cafes  his  entry  was  coiigeable  at  the  time 
ef  tlie  coutirmation  (a). 

Sea.  528. 

TTEM,  ft  un  parfon  d^un  ef^life  A  LSO,  if.  a  parfon  of  a  chiircb 

charge^  le  glebe  (lefonefg/ije per  charge  the  glebe  land  of  hU 

fonfait,  etfuisle patron  et  Vordinarie  church  by  his  deed,  ami  after  the  pa- 

£onfii7iiont  mef)ne  le  grant,  f  et  tout  tron'and  ordinary  coafirnie  thefuinc     * 

eeo  que  ejl  comprife  deins  mefme  le  mant^uud  alUUat  idcomprifecUnjtUe 

granty  donques  le  grant  ejioyera  en  fa  lame  grant,  then  the  grant  (hall  ftaiid 

force,  foloutjue  le  pui-pert  de  mefme  U  in  hi.s  force,  according  to  the  pur- 

grawit^    Mes  en  tie! cafe  covient  que  port  of  the  fame  graunt.  But  iu  this 

ie  patron  eitfeefimplc  en  le  vozcfon  ;  calfe  it  bchovetb  that  tlie  patron  hath 

car  s'il  4-   n^ad  ejiate  en   lavowfon  a  fee  fimple  in  the  advowfon  ;  for  if 

foifquejfurtertne(levie,otienfet(iiie^  he  hath  bnt  an  feftate  for  life,  of  in 

donquele  grant '^nc  ejioff  era  for  fquc  taile,   in    the  advowfon',   then   th^ 

durantfa  vie,  et  la  vie  is  parfon  que  ?;raunt  rtiall  not  flan  J;  but  during 

grantaji,  S^c  fiis  life,  and  tlie  life  of  the  parfofi 

which  granted,  8cc. 

Glanv.li.  ir;^      a  Person;'  Per/ona,  In  the  lecrall  fignificatlon  it  is  taken  fttr 
Braan*4^''      '  the  rcw%r  of  a  chinch  parochial!,  and  19  called  ;>f7ycmff  «*c/(r-    . 

cft.  285,  &c.       ^^5  bpcaufe  he  alUim'eth  and  taketh  upon  him* the  pari'on  «lf  th^ 
Brit.  fa.  234.  b.   church,  and  is  fald  to  be  fcifed  injure  ccclefia,  and  the  law  r^^^    •   -i 
ice,  Fleta  li.  5.   had  an  excellent  end  therein,  viz.  that  in  his  perfon  the  1-*'   ^*  ^'■i 
ih  «^'  ^^'\n       church  might  fiie  for  ami  defencf  her  right ;  and  alfo  be  fiied  by  any 
3R«e.  F.  N.  B.      ^^'"^^  ^'^^  ^^"  elder  and  better  rj«;lit ;  and  when  the  church  is  full,  it  is 
^i8, 49."  faid  to  be  plena  Sr  confuUa  of  ftfch  a  one  parfon  thereof,  that  is,  fcll 

Brit.  uKh  fapra.    and  provided  of  a  parfon,  that  ma^'  victfnJt'U  perfonam  ejus  gerere,- 

Perfona  imperjoaata^  parfon,  imperfonce  is  the  reftor,  that  i«  i|i 

"^  E.  S.  86.  43.     pofleflian  of  the  church  parochial!,  be  it  prefcntative,  or  impra- 

>  ^^^'  ^'  ^'  priate,  and  of  whom  the  church  is  full. 

I)vt^'li3.  lltvKt  are  divers  things  to  bee  noted.    Firft,'that  the  confirmation 

'   ^  *'  Js  of  the  grant,  which  in  deed  is  but  a  meere  aflent  by  de^A   tb 

7*H..4. 15.  the*  grant;  and  therefore  it  is  holden,  that  If  there  be  a  parfotl, 

<V<^^'^-)  *    ♦    patron,  and  ordinary,  and  the  patron' and* ordinaiy  give  licence  by 

.-  •  ■     needle  to  the  parfon  to  grant  a  rent  charge  out  of  the  glebe,  and 

the  parfon  granteth  the  rent  charge  accordingly,  this  is  good,  &n^ 

.  • .  • ,         ftrall  binde  3ic  fuccel^or ;  and  yet  htire  is  no  coufinnation  (ubft<jaett, 

•but  rf  ficence  precedent.  *    '  '    .    ^ 

•       —      ■         -  -  •     ^  ^  •        i^  '•   Sicdndit, 

*  iif— B«,  L.  and  M.  and  R^h.  ^  A-n'tul'-^dsA^^^nA  M-  and  ''oh, 

+  et t$uis ct  i^fu eft  comfrijk debu  ffkjiu  k  '    '%'ne not  in  £  and M, nor  Roh« 
Zfontf  not  in  L.  and  M.  nor  Rob.   4  '  '<     >  «       .       • 

(i)4Sn N9tf  a6 J.]  -        .  .     v- f 
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Secondly,  The  ofcfinaT}'  done,  without  the  deane  and  chapter, 
inay  figree  ihereunto,  either  hy  •licence  precedent,  or  confirnlation 
Ibbfciquenl  5  for  that  the  deane  and  chapter  hath  nothing  to  doe  with 
that  which  the  bilhop  doth  as  ordinary,  in  the  Ufe-time  of  the  bifliop.  (^  Ro^^-  Atr. 

Thirdly,  [b]  but  if  the   bifhop  be  patron,  there  the  bifhop  can-  ^^^•'♦S^O 
'not  cdnfirme  alone,  but  the  deane  and  chapter  miift  confjrme  alfo^  [*]  ^9  EL  Dy. 
for  the  advowfon  or  patronage  is  parcell  of  the  pofleflion  of  the  ^^'j' 3.57. 
biihopricke  ;  and  therefore  the  bifliop,  without  the  deane  and  cHap-  33  ^^  «'  ^J"^ 
ter,  cannot  make  the  grant  good,  but  only  during  his  ovvne  life,  after  Charge.  Br.  58* 
the  deceafe  of  the  incumbent,  either  by  licence  precedent,  or  confir-  (Poft.  329.  «.) 
mation  fubfequent.    '  ' 

A.  parfon  of  D,  is  patron  of  the  church  of  S.  as  belonging  to  his 
church,  and  prefents  B.  who  by  confent  of  ^.  and  of  the  ordinary,  Sceipore of thcfe 
grants  a  rent  charge  out  of  the  glebe;  this  is  not  good  to  make   l^i" da  of  confir* 
the  rent  charge  perpetuall,  without  the  alTent  of  the  patron  of  ^.  no  ?"^^**""*  ^'^  "»y 
more  than  the  aflent  of  the  bifhop  who  is  patron;  without  the  deane.  ij.  3. 39  &  24^ 
and  chapter,  or  no  more  than  the  alfent  of  the  patron,  being  ^enant  Li.  1.135. 
in  taile  or  foi*  life,  as  Litflcton  faith.     And  Littleton  here  faith,  that  J>b.  4.  83, 84. 
the  patron  thit  confirmes  mud  have  a  fee  finiple,  meaning  to  make   h*^'5'to**Sl,81« 
the  charge  perpetuall.     (i)And  Littleton  after  faith,  that  iruthe  Lib*  i^' 19 
cafe  of  tiie  parfon  the  fee  is  in  abeyance,  and  feeing  the  confent  of  Lib!  6. 34.)* 
the  patron  is  in  refped  of  his  interell  as  helre,  it  appeareth  by  Lit'  (Ant.  974.  b. 
ileton,  he  may  confent  upon  condition ;  otherwife  it  is  of  an  attorne-  ^^'  *•  Sid.  75.) 
menty  becaufe  that  is  a  bare  a0ent.     Alfo  if  the  ellate  of  the  patron 
be  conditional!,  sind  he  con&rmeth,  and  after  the  condition  is  broken, 
his  confirmation  is  voide.  61  ^^Aff^iB^ 

.    Fourthly,  be  that  is  patron  muft  be  patron  in  fee  fimple;  for  if  8£!iz.Ov.252.   ' 
hee  be  tenant  in  taile,  or  temuit  for  life,  his  confirmation  or  agree-  Vid.  Jib.  3.  f^l/ 
ment  is  not  good  to  bind  any  fucceflbr,-  but  fuch  as  come  into  the  73.  Lecnfe  de 
churtih  during  his  life.     JBut  if  the  patron  be  tenant  in  taile,  and  dt-ane&diaptct 
difcontinue  the  eftate  in  taile,  the  Ic  ife  Hutll  Hand  good  during  the  ni^^l^uc^ 
difco&tinuance ;  or  if  the  eftate  tuile  be  barred,  it  fiiallTtand  good  1  Roll.  Ab.  46ftk 
for  ever.  ,  2  Rali.  Abr. 

.     But  here  is  to  be  obftiived  a  diverfity  betwecne  a  fole  corpo-  339.) 
ration,  as  parfon,  prebend,  vicar,  and  the  like,  tliat  have  not  the 
ahfolute  fee  in  them,  for  to  their  grants  the  patron  muil  give  his  ^^IJ*.  4.  ^4* 
coftfent.     But   if  there  be  a  corporation  aggregate  of  many,   as  ^^p^:*  ^-  ** 
dean  and  chapter,  niafler,  fdlowes,  and  fcholhtrs  of  a  tollcdge,  ab-  2:^q^u  if *6  flu 
'    hot  or  pjrior,  and  covent,  and  the  like,  or  any  fole  corporation  that  10  Zlh.  Dv. 
hath  the  abfolute  fee,  as  a  bifliop  with- confent  of  the  dean  and  6  £.3.  id. 
chapter^  they  may  by  tlie  common  Liw  make  any  grant  of  or  oot  ^  ^-  ^-  '^' 
'  of,  their  poffcffionB,  without  their  founder  or  patron,  albeit  the  ab-  2  fj  t*  % 
hot  or  prior,  &c.  were  prefentable :  and  lb  it  ia  of  a  bifhop,  becaufe  33  ]^  3  ^g^ 
the  whole  eftate  and  right  of  the  land  was  in  them,  atid  they  may  5i5  £.  d.  54 
refpettively  maintaine-a  writ  of  right.  * 

^-  -ilfa  bilhop  hath  two  chapters,  and  he  maketh  a  grant,  bdtfe  'I'^npsK.ltSC 

[301.  a. J  chapters  muft  coniirroe  it,  or  elfe  the  iatt^Sbr  Hiall  avoid«»  I^^^E-'s^Ut. 
it.    BtQt  if  one  of  the  chapters  be  difiblved,  tbeii  the  <5oi2firfA^ticm  of  Affife  StatbaA* 
the  other  fuificeth  ;  but  it  needeth  not  the  coAfiridalion  of  the  kiig^  il  Elit.  ^  . 

vhois'foui^der  and  patron  of  all  biihoprickes^(t):  Dyc^fS*. 

.  Aad  note  m  diverfity  between  a  coofirfiiatioii  ^  flU  eftatC^,  ahd  tf 
confirmation  of  a  deed;    for  if  ^e  dilfeifor  DBMikv  a  eharter  of 

feoffioCietit 

(i)  [See  Note  464.] 

(t)For  tkt  to&firfflation  of  leafefmede  bjf  eccWfiafti«al  ^rfonl,  ftt  Suoft^t  Mtf^ 
lit.  ]Jeafe», 
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fi^SffiBftnt  to  A.^xoA^^'UtXai^O^ttomtyl  uid  before  lirer>^^ 
dtijeifee  confinne  the  etiate  of  A.  or  the  deed  made  to  A.  this  i^^ 
cleerely  voldc,  though  livery  be  made  al'tcr.  But  if  a  bidiop  had 
made  9  charter  of  feofi'ment  with  a  letter  of  attorney,  and  the 
deane  and  chapter  t)efoi(e  livtry  conflrnie  the  deed,  this  is  a  good 
confirmation,  and  live ry' made  afterwards  is  good. '  And  fo  it  hath 
been  adjuilged.  .         .  .  ^  ,^  _ 

.  The  like  law  Hbf'k  cgnfirmatfon  /tinA^  of  gmnl.  of  a^revtrfeo^ 
beibr^  attorninent.  '     •  :      ,   :  ■  'i 

.  In-  the  fame  manner  it  is  if  a  biHiop  at  t^  cnantKnT^laWti^^* 
grafted  lond^  to  .the  king  in  Ike  by  deed,  and  tlie*  deun^  ^od  cbajv^ 
^er.  by  their  de^d  condrmv  tht>  deeu  <)i'  the  bi(hc||^  ai^d  after  <4Jio^ 
deed  pf  the  bifliop  is  inrolled,  tbis,i.s  ::ood,  •illjeit  the.  conJlmiatioi^- 
of  the  deane  and  chapter  be  not  inrolicd-  fur  the  affent  upp;^  tl^ 
ntitteris  tnade  to  the  biihop. 

But  this  confirmation  that  Littlcfon.  here  fpeakoth  of  nniuft  be . 
madbbl  th^  life,  Hftd  during  the  jrieiinibency  of  the  pcrfoi'i  j  'dna 
.fo-ih  the  lift  df  the  bifliop,  or-of  any  other  fofe  corponition.    ifeut. 
i?d^S«.  3M '  ^^ ''  ^  ^  knowiie  that  granta  made  by  parforts,  prebends,*  Vidars» 

bifhops,  raafler  and  fe!fowes  of  any  coHedge,  deane  and  chaj^tei^^^ 
maihlr  or  gardeini^  of  chy  hofpitAfl,  or  any  having  iny  fpintuall  or^ 
eccleriaftieall  living  arfrrcftra^hed  hy[e]  divers-  a6!s  of  partiam^iit*" 
fo '  as  they  cannot  gmnt  any  ren!  charge,,  or  to  ihaKe  any  ufietia^ 
tiofi,  or  to  make  any  ledfes  otliir  than  fuch  as  are  mentioned  in 
thofe  afts,  which -yew fti^J^'read^  at  largt^,  and^the  cxpbllitibiis  tipbii'* 
-the  fame,  in  my  [*]  Commentaries;'-  -   --^  '•  '  ' '     •a"'*-''  -'•^•• 


.^. 


lis  £.3..  Coa- 
6ntk.  t'i,  "  '-* 
31  K  5^  Abb. 


&64a.  -• 

[e]  13  EIi2. 
cap.  10. 
1  Eliz.  cap.  19. 
ISEliz.  ca.  11. 
1  Jac.  cap.  d^  ' 

Yid^Sea.  593. 
^648.    ' 
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TTEMf  ft  home  leffa  terre  p4r- 
-^  tirme  ic  ivie,Je  gitel  teja^  a- 
termede  vie. charge  fa  Urfe  ove  tm 
rent, en  fee,  et  oetuj/  en  le  reverjhn 
canfirma  mefme  le  graiUf  le  charge 
0/1  ajfets  bone  et  ^etiualL 


A  L$0,  if. auran  lebteth  lanrf >fof " 
"^,  .  terfuofj  Itftr,  *he  which;  VilutJf* 
foi?  lifechiir^  the  lanJd  vVith  a  mm  it» ' 
foe,  and  i;)eetu  ibereawrfion  ctrnfirttw^* 
the.famegvaiit,  the  cfaargsi^.is  g%K)d?^> 
enoiigti  .luttk  effediuaiL.   - .; 


96  AC  pi.  38. 
45  AiF.  pi.  13. 
X.ib.  l.tol.  147. 
AiuieMiiyow«*4 
cafe.  * 

<1  KoU.  Abr. 
48&) 
If  AC  pi.  U 
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Jj  £  RE  ift  at^iyerfity  .to  bee  obfer^d,  wh^rt  th«  det«rfBitiia.jHott^ 
9i  the  rent  is,  ej^prelted  in  the  deed,  and  whco  it  it:JMi(^iy»d^ 
b  Uw,.    For  wheu  teuaat  for  iife  graiHeth  k  rftnt  infctie,  :tkla^by^'~ 
law  U  determined  by  his  death  t  ^d/yet..a  .c^nfijrvuiitoiiK^:  thft: 
grant  by  him  in  the  reverftoA . makes  that  g'iu?t,K90fijifoV9Y«h,V 
without  v^ords  of  inlargemcnf,  or  claufe  of^diftrelfe^  ^^^^r^fffl^fl . 
amount  to  a  tiew  grants    And  yet  if  the  tenant  for  lite  had  granted 
a  rent  to  'aoother  tmd  his  heirei  by  expreife  words,  during  the 
life  of  the  grantor,  and  the  leflfor  had  confirmed  tha,t  gpnt.  tbidy 
grant  fliould <ietermine  by  thedeath  of  tfea^fttlRfr Rfc.  ' -^^^3^^ ^^\\ 

Tenant  for  life  upon  a' condition  grtot  ii  rtoc  iri  f^^^  .Kfi^^lfiftbr 
Qonfinne.  the  graal,/  and  after  the  oondi€on  2s^brdla?]rJ^'ti^4  .fcfi&t'^ 
re.©ater,^lie  t^^  iio(  avoi4<  the  g^aat.    •'  *  •  ^  ■*'  v.^ai/.o  lUiion^:' 


,'    1%\\\^^  $ 
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JTT.  E  Ms  fifaU  un  perpetual  chan* 
tariCy  dotit  Cordinnrie.  iCad  rien  a 
fntdler  aeafctirt;  ^tx^re^  file  patron 
del  chounierjfy  tt  le  chapkine  de 
fhefme  te  chauniery  poicnt  charge  le 
^  f^Atntntery  ove  un  rejif  charge  en  per^^ 
pifuitie. 


T 


\.  i*'.-' 


.  A  LSO,  if  there  bee  a  pcrpctitali 
"^^  vhknttT\e,"Miher6yf\th  the  ordi- 
nary hath  tibthi.ng  td  doe  or  meddle; 
qudi%  if  the  patron  of  the  chantery, 
and  the  chapieini^  of  thi^  fame  chant'- 
cry  may  charge  the  <ihantery  wiiu 
a  r^ntcharge  mperpetuitie.   . 


HIS  is  meant  of  a  cbauntery  donative  wherewith  th^oi^diiiltry 
,.  ^;ith  not  to  deale,  aiid  by  this  grant,  when  ^Jttivtik$  Wrole, 
the.  chauntery  iUould  have  been  charged  for  evexi-  hecaule  oo> 
focn  'hi  ^^^^^  ^^  **"y  intereft  in  this  chantery  favj^  ouly  ibe  patroil 
W  ,'  '  J  and  chauntry  priell,  and  the  grant  i»^  madnconcwTcniibtfe. 
kiis  qiix.in  Juri:  requiruntur.  But  fince  IMtkion  wrpte^iaU^.and  uU 
nidhD^  of  iree  chappels  and  chaoiiteries  perpetiiuU,  whei^f  ZiiN 
^tti'iofi  ^herefpeakes,  arc  Uy  [a]  adts-of  parhament  given  to  the  cjcowoe* 
andxJbe  bod^s  politike  thereof^  difVolved.  Se^  hereaiier,  5«^'»9.64^ 
more  at  large  of  all  thi»  prefent  Sc^^n. 


Vid.  Sea.  e48. 
(Cro.  Jac.  63.) 

pet*!  cal'e.^    ' 


..  I 


W37H.8. 

ca.  4. 

1  finale.  14* 


Sed.  531. 


TTEM,  en  afcun  cos  ceft  verbe 
^cUiv  *  aacejt  verbe  concefli,  ad 
f/^ffft^*efiict  enfublittHvey  et  urera  a 
^fmi^i^iicnt,  mmcetfi  verbe  cortfir- 
mavi^:  iSicoma  jeo  Jue  difjpified^un 
e^rue^e.terre^  et  f  jtoface  iietjuit-^ 
Sci<'uit  praeieutes^iicc.  qu6d  dedi  a  ie 
diljefjhr,  %  Sfc.  vel  qu6cf  concefli  a  le 


A  LSO,  in  fpmc  cife  this  verbe 
•^  dedi,\>r  this  verbe  conce^,  hath 
the  fanie  efte^  in  fubftauce^  itnd 
(hall  ^nure  to  the  fame  inteat»  a^ 
this  verbe  <^r^miavi.  As  it;  I  bee 
diifeifed  of  a  carue  of  land^  and  [ 
make  fach  a  deed ;  Sciant  prafentes, 
Sfc.  quod  dedi  t»  liie  diffeifor,  bee.  or 


ditiiff^Ss^f  ^  ^1^  caruej  Ac,  etjeo  do-'  qudd  conceji  to  the  laid  difleifory  the 
liwn\tfmtf&lemeni  ie  fait  a  iuyjhum    \e^A  curtie,  &c«  iM^d  L  deliver  onely 


afijHmlheiydtJeifin  del  terre,  ceji  un 
Sane  cmtfirmaihfff  et  auxyfdrt  en  ley, 
Jicefme  U4tpoit  en  le  J'ait  ceji  verte 


t.Xi 


the  deed  to  him  without  any  liverie 
of  feifin  of  the  land,  this  is  a  good 
caniirmation,  and  as  ftrons.in  law^ 
as  if  there  had  beene  in  me  deed 
this  verbe  confinnqvif  4^. 


•TTERS  Jt2///ff<»i{nioeeedeth>  according  ta  the  former  divifion* 
•  l^^^Vr^  words  ttiat  in  Uw  do  amoiiineto  a  coiifhinatiOn.  And 
llflirie^lf  to.bee^QbilQrvedy  that  itufte  Woids  are  lar^e,,  and-  haye  tt 
j^iierall  ^»teht,  and  iome  have  a  proper  a^^  particular  application. 
like  former  fort  may  contain  the  ialter ;  as  dedi,  or  conceJl^  may 

amount 


Bra.  1i.  3.  fo.  59. 
b.    21  H.  6. 

reoffitt<*nts  Sc 


\'  L,  aad  M.  and  Rob. 
t/m  added  L.  an4M»  and  Reb^ 


,t^^-   VIL   ^OD    COKQBSSI*  «   It^iitf- 

ft^t  ^«  not  ia.L.aod M« iMrllob>  .     .  I 


Lib*  3.    ^Cap.  9- 


Of  Confirmatinn. 


Se6l,  532- 


fnirt  t03. 
22  K.  6.  42. 
14  H.  4.36. 
19  H.  6.  44. 


afDount  to  a  ^Ntnt»  a  feoffment,  a  gift,  a  leaie,  a  I'elcaie,  a  con&r- 
niation,  a  fur  render,  6cc,  and  it  is  in  t}ie  elediou  of  the  party  to 
ufe  tu  which  of  ihefe  purpofcs  he  will.  . 

f  if.  7.  167  58  E.  3.  briefe  291,  Brook*  Kit.Gmfirra.  20.  14  lU  7.  2.  37  H.  6. 17. 
Bjrer  8  Eiiz.  4  H.  7.  10.  22  K.  4.  *36.  40  £.  S.'41.  (Sid.  452.  Plo.  19G. 
^  Rep,  17.  a.    1  Roll.  Abi.  4^2.    ^oy  66} 


Br«6ton.  lib.  2. 
fol.  59.  b.^ 


Ci  Rep.  80.  b. 
2  Cro.  169. 
Mo.  34. 
?lo.  397,  398.) 


fO  32  K.  3. 

briefs  291. 
Drouka  tir. 
Confirm.  HO. 
Vid.  le  ftjit.  de 
Gloc.  ca.  4. 
t/ 1  7  K.  3.  ^. 

Brai^n. 
<Pio.  159.) 

14  II.  4.  36. 
Lib.  5.  fol.  15. 
in  Newcomeu*s 


(Ant.  280.  298. 
4  llep.  ld»  16.) 


jyi  auiem  conjirmatio  quqfi  guccdam  ratihahilio^fyficii  tamen  qu$if^ 
doqueperff,Ji  etiatn  inje  contineat  donationany  utji  dicat  quig^  d^di 
et  conjSnfiax^iy  Ikctjuvari  poj'tt  cx.aliqud  donatione  prcccedcnte. 

But  a  relcafe,  confirmatii>n,  or  furrcnder,  &c.  caimot  amount  to 
a  grant,  Sec.  nor  a  fur  render  to  a  confirmation,  or  to  a  rcleafe,  &c. 
becaufc  thefe  bee  proper  tind  peculiar  manner  of  conveyances,  and 
are  detlined  to  a  fpeciail  end  (i). 

■ 

"  Dedi  tt  conctfi,  SfcJ'  Here  is  implyed  that  there  be  nu)ie 
\vor()i»  than  dcdi  and  coucejfi,  that  will  amount  to  a  coniirmation,  as 
dimifi.  [e]  In  ancient  (latutes  and  in  ori«;iniill  writs,  as  in  the  writ 
of.  en  try  m  tafipwrnjo^  in  coi{limili  caji  ad  cammunein  legeniy  and 
many  others,  this  word  dimiji  is  not  applyed  only  to  a  leafe  for 
life,  but*<o  a  gift  in  taile,  and  to  a  (tixte  m  fee.  \J  j  Alfoif  a  man 
make  a  leafe  to  A.  ior  yearea,  aiui  after  by  his -deed  cLe  lefibrro/tftf 
quod  kaberet  et  tcnertt  icrram  pro  tcrmino  vitafuct ;  this  is  adjudged 
by  this  verbe  (t?(^)  to  hee  a  good  confirmation  for  terme  of  his  life« 
Benignd  enim  faciendce/unt  iutayretationes  cartanun  pvapt€rjiiupli» 
citutem  laicoruin  ut  ns  laagis  xakat  quilm  percat. 

And  he  to  whom  fucli  a  deed  comprehending  dediy  ^c.  is  made* 
may  plead  it  as  a  gi^ant,  as  a  releafe;,  or  as  a  condimatioii,,  at  his 
eledion  (2).  :  *     '  " 

If  a  parfon  and  ordinary  make  a  leafe  for  yeares  of  the  glebe  to 
the  patron,  and  the  patron  by  hisdeede  granteth  it  over,  or  nj^^,^    -»  i 
if  the  difleifor  granteth  a  rent  to  the  difleifee,  and  he  by  his  L^i    ""  *"i 
deed  granteth  it  over,  and  after  re-enter;  in  both  thefe  cafes  on« 
and  the  fame  words  doe  amount  both  to  a  grant,  and  to  a  coniirma- 
tion in  judgement  of  Jaw  of  ope  and  the  fame  thinj;,  iie  rcH  ptreat. 
And  fo  It  IS  if  a  difleifor  make  a  leafe  for  life,  or  a  gift  in  taUe,  tlie 
remainder  to  the  difleifee  in  fee,  the  difleifee  by  his  deed  gr«inteth 
over  the  remainder,  the  particular  tenatit  attorneth,  the-<ijfiiafee 
fhall  not  enter  upon  the  tenant  for  life,  or  in  taile,  fot  tfaeii  he 
/hoiild  avoide  his  own*  grant,  which  amounted  to  %  grant  of  the 
eAate^  and  a  confirmation  alfo^ 


(Sid.  453^> 


Sea.  532, 


TTE  Mffijeo  leffa  terre  a  un  home 

^  pur  terme  d*ansj  perforce  de  qud 

il  eji*  en  poffejjion^  6ic  ei  puis  ^jeo 

Jiice  un  fait  a  Gy^  S^c.  qu6d  dedi  8c 

conceffiy 


ALSO,  if  I  let  land  to  a  man  Tor 
"^^  terme  of  yewre^,  by. fierce  where- 
of be  is  ill  pofleffiop,  &e.  and  «fter  I 
make  a  deede  to  him^  &c.  quod  €Mi 


*  M  ffffitfi0if  ^c^'-^JfiffioMii  L.  and  M.  and  Kob. 

(«}  The  eSeft  •f  the  word  grant,  iji  im*    note  on  the  elupter  •f«W^tffa»ty# 
plying  \  miiaiU]^  wsUI  he  coaiidevtd  ift  »       (»)  [See  Note  155.] 


Lib.  3. 


Of'ConiJrmation. 


cohcefli,  &c.  le-dittetre,  a  aver  pur 
tcrrhe  de  fa  vie,  et  delivera  a  luif  h 
faity  S^c.  doTlques  maintenrmt  tl  ad 
e/late  en  le  terre  pur  terme  de* fa 
Vie. 


Sea/533,  534. 


iiconchffiji^c.  the  faidland^  to  have 
fbrteriiieof  his  life,  and  I  deliver  t<> 
him  the  deed,  &c.  then  prefently 
hee  hath  an  eftate  ih'  th^  lAnd;  for- 
terme  of  his  life. 


TJ  ERE  is  the  fixth  cafe  wherein  rhe  confirmation  and  th«  releafe* 
*  doe  agree,  and  is  evident^  and  needeth  no  explication.^, 


Se6l.  533. 


JP  T  fi  jeo  die  m  lefaitf  a  aver  et      A  N  D  if-I-fay  ii 
^^   tener  a  luiy  et  a  J'es  heires  defon    -^^  and  'to  hold 


in  the  deede,  to  have 
to  him  and  to  his 
corps  efigendres,  il  ad  eftate  en  fee  heires  of  his  hody  engendred,  hee 
iaifCn  lltfijeo  die  en  Icfuit,  a  aver  hath  an  eihite  iii  fee  tiiile.  And  if  I 
et  tener  a  litj/  et  afcs  heires,  il  ad  fay  in  the  deed,  to  have  and  to  hold 
'eftate  en  fee  fimple.  Car  ceo  urera  to  hiui  anc!  to  his  heires,  he  hath  aa 
^  /«y  per  force  de  f  coufumaliun  efiatt'  in  fee  iimple/  For  thi^  ihali 
d'eniarger  foil  ejlate*  tuiure  to  him  by  force  of  the  con* 

.  iirmation  to  inlarge  bis  eflate« 

..      .    .      ■  ' 

'T^IIIS  alfo  is  evident,  and  needeth  no  explication,  faving  thHt 
whenfoever  a  confirmation  doth  iniafge  and  give  aa  ettate  or 
inheritance,  there  ought  to  be  apt  words  (as  LittUton  here  exprcf- 
feth  them)  ufed  for  tlie  lame. 


Se£k.  534. 


',TTE M\  fihome  foit  diffeifie,  et  le 

'      dijiifor  devie feijie,  €tjbn  keire  ejl 

^njwper  difcent,  et  puis  le  dil/eifee  et 

i'keire%  le  dijjeiforjontjointment  an 

fait  a  tm  auter  en  fee,  et  liver  if  de 

feifinfnrceo  ejifait  ( quant  al  heire  le 

diljeifor  queenjeatajt  fe  fait)  lestene-- 

menu  pajjont  +  el  uront  per  jnefrne  le 

fait  per  voif  de  feoffment ;  et  quant  at 

diD'eifee  que  enfeaiajt  mefn^e  ie  fait, 

ceo  ne  urera  \jinon,per  vpj  de  con^ 

jimaiidn.    Mesjiie  iitffeij^e  enceji 

cas  pQ.rt  brief e d  enti  e  en  le  per  e^  cu  i 

elvers  I'uliente  y  del  heire  le  dijueijor; 

quaere, 


•/ 1 


*Ja  not  in  L.  and  M.  nor  Roh. 
t  cM^MoUoM'^f^i^mMimij  L.  and  M^ 
and  Roll.     ,      .      \  ... 

I  U  dtjitfir  not  in  L,  and  M.  oor  Rob. 


A  L  S  O,  if  a  man  be  difTeifed,  ami 
^  tlie  difleifor  die  feifed,  and  his 
heire  is  in  by  diicent,  and  after  the 
diifeiliee  and  the  heire  of  the  diiTeitor 
make  joyntly  a  deede  to  another  in 
fee,andhvery  of  feiiin  is  made  upon 
this,  (as  to  tlie  heire  of  the  dill'eiibr 
that  iealed  the  deed)  the  tenements 
doe  pade  and  enure  by  the  Rvne  deed 
by  way  of  ieoiimeut;  and  as  to  tiie 
dilVeiiee  who  feaied  the  aiine  deed, 
thisihall  eiiure  but  by  way  of  coiuir- 
mation. '  But  if  ttie  ciilli^nee  in  this 
caie  brings  a  writ  of  enuie  in  the/>er 

"  and 

4  //  urwit  not  in  L.  and  M.  nor  Roh. 
^JiaoM — OTf/>  L,  amit  M.  and  Roh«  -' 
^  deJe^-^^it^iad  M-and  Roiu 

4    r 

S4 


.t?bi|Hi9bSP^P*  St.       Of  Qonfiimfttioip  lO  Sea.fli3ll. 

vers  le  dem^^tUoit  ff&Kxo^tdtj^r^^^  Iwira^fH  me  ^Iflbifor^^'^Wtf^l^/hnw 

Jir7tiation,*^Si'c.    Ei  faehes,  mqnjits,  \y5ilmdl^\f^ 

cue  eji  un  des  piais  kpnorablei^  laud:'  demanclaiit  by  way  of  coni^miation, 

.-^bldt' ^xpr9^mktil^^fifp9  e9i'hfp)trk  :&c/ Andkhw*/tttytoti,tha^ 

^ilwf^^^9e^ifitr49^fri^ict  Hel)hnpfeda\  ofihe  mbfthoribrablejau^iiy^- axid 

/n  atiiotii  nd!^  et  verpyncHs;  eVpuY  ipirofitaMe'tKihgs  in  our'law/to  nave 

uojeo  toy  counJaSh  jthfcialmeiit  de  J^hefci^c^of.wjIlpJic^iqsiir^^ienB 

t-miU^'^lofi  cqplqgfiili  tun  di  ceo  rcalii  iuicj  perton^s  j  HncTtSeiefoic  I 

yw^'^f^derXl  t.,.  ^.  .  cpupfaile  t^.  f  fpejeiijUy  .ti*  iinploy 

^  ':  !^':t    "        .  •       .     !    »  ^by (pouwige^iwd  rare  to  kaine  this. 

-  !*  Q  ?f -•'i'  y  r  irf  *cnT  ddSffktf^ry  ^C.  Ac*  fcnm^nfi  pqffbnt  j^r  voy 
:        T^-dfikqfinent"    f^ th« kind fhall t^r  jpifefle from  him  r'  _,   .  -• 
h.  ^^^..hath  tfee  ^aiteof  tke  land  m  biHK    AtW  &Jlyqvenfi:i^^*^^  "-i 
.  Cum.  59.  •• '  and  his  feoffees  alter  the  ftatute  pf  i  /{.  $,  ayd  1j«f6re  tb«*  ftatu^e  of 
^.«fr  *"'**'**  *  "  '•*7  ^'  ^*  ^P'^^'  ^^  joyocd  in  a^otfirient,  it  ftlaU  be  the  rebfihieiijt 
(^Krp.  I6.a.)  .«ithe.ffloflfeefl,  btcaufe  tiie  ftaJeof  the  laiirf  wasmb^         '    '        ' 
PI  r«m  jJa-  u        Si>  it*W  if  tfeitenoJie  for  iiie,  lifid  Kc<i  intbt  remainder  orrever- 
PI.  Cora.  140.  % .  PQu.  in.'kf ,  joyneura*  iocnfmetit  by  ^e4de.    Tho  hvery  ot  the  tree- 
iti  Browning>     b^ld  ^dl  ^ove  from  the  leiieev  "^i^  ttie  inheritance  iirdth  llliVr  in 
*^u'  '^  tb<e,  fevfafion-  oc  reaiainderv  from  each  of '  t*?Hrt  according  to '  br* 

13  H%^14  "  ^^^*  For  it.cannot:<iiec:adjiudg*d  by  kiW,  tbae  iht  tboffmtfnt  of 
13  E.  4.  4.  a.  r  Mn^>^  ^ iif^^  dotk  dra^tf  (he.nv^pfion  br  feii^binder^  oat  of  tht  \tU 
i7U.  8.  la  ...  fivi'^rvbim ib  rtmaiiMkr^  4>r  4^  'iror^ -a  wr^i>g  be«abr<j''th|^j 
M.  iGScirEL  :|^ftiMi^jt«getbrr^)v^  -  •  .•..../  ' 

(Sii.  83.)    (l*W.Ablr.S330    G^nt.ii!*».)*-(lRop;76,>r.) 


15 


K  T.  34. 


oV  them  paffe  that  Which  thcybuve  |K)wecand  authority  lo.piiflfi^ 
17  Elix.  '    -!•/.  teirantfey  life,  the  fepainder  to  B.  for  life,  the  rcoiajipder  in 

'l)yer  33^.  >ayle,'tbc  fejnjiltlder  t6  the  righl  lieires  of  j^.   .i.  and  JS.  joype  in  a 

(X  Leo.  3t.)       fuoftjient  b>^*deede,  alhC'u  it  may  be  faid/tbat  this  is  ^be  ifco&Qent 

of  ^..  and  ihc  etmfirniation  uf  ](?.  and  conffiqtiently.b^,  iiv.ib^r^ 

'  '(ileo.3f.  JCJ.)  irtii^nder  in  tayle  cUniiot,  enter  fpr  the  foxif^iture  dvnng  the  |i(e  qf  B. 

'^^\  '    l^yt  becciufe />.  joyned  ih  the  feofiihwit>  Svhicb  was  torcipus  to  bim 

,  V  '-.  in  the  remainder  in  taile,  and  is  partictp^crifffinii^  therefor^  thc^ 

.,   .        .    ^        /brteitf  d  both  theireftatcsl' and  he  in  t be  remainder  in  taylexnight 

•'^'  '  enter  for  the  forfeirtire.    Ijat  if  he  in  t^e  reyeiTion  in  fee  an^  tenant 

^  '  ^    '  for  life  joync  in  a  ftotiment  by  parol!,  this  IhuU  be  (as  fom^  bold) 

^*  ■  -  ""fifft,  a  furrcnticr  of  the  eftate  of  tenant  for  life^  and  then  the  faofr 

M  :;    .  '  incnt  of  him  in  the  reverTi6n';  for,,  btbcnyife^  if  the  whole . Ibquld 

'W  '  y     •       'fafl%  from  the  leflec,  then  he  in  tbe  re  verfion ,  might  enter  .for  the 

V  ".  fctfei^nre,  and  eve ly  man's. a^  (u)f  *re^;wflgwra/caOlbaQ.bc^  con* 

t:f.^  .       '    lltaed  moft  ftrongly  Wajnfl  hiirifelfe,       '      , 

-..  i '   *  .  -And  it  is  to  bt  obferved  that  jJltletph  here  pultetb  a^difcent^  £a 

'.;:   .1  '      •  :    -a^^  the  entr^*6f  the  did'eiiee  is  liot  WfiiU  1  for.if  tba.  dideiibr  and 

'    •  •  '  •'  ^  '    •■'    ■    '"■■  '   ■.  ■'  *    -difleifee 

.,    •  V^. Wj»  t. and M. nor  RoJi»  '  .\  .^',„.   JflsT^j  a4dea;L.|#dJl,a»d.JW%M:r, 
J ,.   vtM^addAl^.iadM;'anitSDfa.  '  ,,  .  ...^vi-j  ^-  iij\.i^'..;- 

.  :  (i)[SecN6t^ 


••» .  ^ 


v/4<1(i ,9i4)ff^tY^y^(if [KtMbbfl  aeooontMi  the Uofbnm  of  thf  diflttfit, 

L?^    fJOT^/reoSpe^  o.rtjie  heire  of  the  drfTeifpr,  ami  thf  f^kmf^  i^-.^V-^ 

^'tfc|?orae;diliei^  Wen  pleaded  ^d  oUowe^.  ^     ^    V  v :    "^'^  /  ^.    ' 

^■-:^!tt  "Etfathct^  mwyihi- qttc elt  un  dephis  hndrahU,  ^.^    Here  ii  -i<,#.mFwftc» 
-    tir  bt^' ebfewd  tiie  (BXrdlTOcy  of  good  pie  «tnd  Iii?f/e/an's.t>ithe9  B^Nokf 

gtj^ve  !irfvi<«;  th^t  th^Mdent  ihould  imploy  his  courage  and  care'cifmy  Ctcporct* 
-  riirlhe.^tainltig  thfefeof;;W>»ich  hec  ftiall  attaine  unto  by  three  ^^"*f ^'^'i 

mcancs:  iiift>  by  reading ;  fecondly,  by  obferyation ;  olid  thirdly,  SS*  ,    *"•* 
.  Ijy  <»(e  andi'txereife.     ¥ot  in  auaent  tirfirthe  fei;)eaQt6and  ajipren-  Sid.  5S9«> 

itictis^ol  l«^w  did  draw  tbeirowi^  pWdtngB^  whkh  made  them  good 

pkittiei^s.    And  in  tbi$  fei^e /;to:i/K2ii  OMy  be .  derived  d  i^eeAdtf^ 

^uia.fimMihits  placet  f 
.N^w  ifeatggood.  pWdU^g  is  fo  honourable  and  excellent,  and  .    ^ 

thd!  many  a^oodcaulie.ii}  d.uly  l(i&  for  want  ofigood'andofderly   . 

.|il^ui)ing^  U.1&  ncceiljFkry  .to.Vtit  .dovnc  teie  lew  rulee  (amongU   >:  r 

jopany)  of  the  Xaii>e,'to  ^litaie  this  jeamiiig,:*ti)at  iiib  highly    :^       '-    * 
.  C^iniuun^d  to.i)k€v,(h^dioiis  reader^'  f  or  when  I  ^diligently  cdnlfder       -^   -\ 

^lu^^coul^of  9\\T  booker  ol'  ycar^  ond.iennes  from  the  begitinihg  of       --  -  '  \ 
;  1  ^^r*?i^fi?|eof -R/ia.  ;v  J  pbfer\'e»  that .oii»re  jangling  and  qlielhons 
l]jgW**?^*#^^^  MW^Mr  orikleadiog,  andexfaeptioos  16 

Woftji<*«*K*i*HSf.it/elAr,.a^l  infinite  c^^fie9im^^^ 

of  good  pleading.    Theiefore  it  is  a  necclTdi-y  pftirt  Of  a^'gcvodtbrn*    ^  ~ 

mon  lawyer  to  be  a  good  prothonotary.    And  now  wee  will  per*' 

forme  our  proinife.  » •      .  •    « 

The  order  of  eopd  pleading  is  to  be  plferye^y  whiphbeiifeg  in- 


dirti6hh'f'tb(j-rourfl '  H^c^'undly,  to  the  pe^-lbn;  and  therein  firft  to 
'^^  <hi^^»«Hdjfi6f  the  plaiiitife,  Unci*  then  to  Uie  perfon  of  the  defendant. 

'THft^iy^^to'^-th€j  cotJut..    I'ourthly,  to  the  writ.     Fifthly,  to  ^he  '        • 

=  '^iiftlHri*/&6 '[4^^^'^^  ^^^^^ '"^^^^'""^^  ^^  PJ^^         youihall  reade  [fl]Bf«aonli.5. 

"'*  ^iA'ft^knfftiirt  ti^thors  kgfeeahle  tp  the  hv/  at  this  day ;  and  if  the  to.  400.  Bnttoa 

^^d^ic'Wdahl'milbrder'  any'of  thefe   he  lofeth  the  benefit  of  the  f«>- 41- •.&!««. 

-'i)t^er:"   '  ^""^/^i'fc 

''•'^  TKi^roiint  mttft  be  agreeable    and  pdolforme  to. the  writ,  the  SE-ifsLhT' 

■'"bHhi^  to. the  count,  &c.  and  the  judgement  \o  the  count ;  for  none  vr  E.  3. 74, 

'    (MftHtfn  maft  be  niu-rower  or  broader  than  the  other..        ,  •  8  E.  3. 5&  9. 

'^'"'^  A  count  ^or  declaration,  which  anciently  and  yet  is  called  mrirtf-  ^  H*^  **• 

"';  'ffc,  ought  to.  contAine  two  thing?  [b]  viz.  certainty  and  verity,  for  tb}  RCom, 


ccrtc{  rc.$qu(t  dedudtur  in  Judicium.     But  it  muft  be  underfiood  that  m  Bnettm 


^'*  1?N(?rid'be  three  kinde  of  (^erjtainties :  firft,  to  a  coimmon  intent^  and  hb.  9.  fo.  140. 
''^Hfit^i'?^  Affiiieiit^  ih  a  Wr6  which  is  to  defend 


^  .the  party  and  to  ex- 

*'*[i&m  him.    [d]  Secondly,  a  certaine  intent  in  generall,  as  in  couatr,  W  I^*  5.  UO, 

replications,  and  other  pli^dings  of  the  plaintife,  .that  ia.to  con*  ^^^  i^^X*' 

vince^'^SeMftiexidant,  and  fo  in  inditeinents„  &c»^.  Tbiidljrt  acer?  sS^WidiM^ 

#iaiQtf  intent  in  every  particular,  aa  in  eiloppels.  ^e.  * 


^^K^ap.  9.  Of  G<»fil«afidn.  Se6t.  534. 

[e]  7  H.  6. 17.  '  "^i  Hfr  pfeadeth  a  pitti  in  tiibfttement  of  tht  wril  (which  of  afacient 

32  H.  6. 12. 15.  drnee  waS,  artd  yetw  -culled  breve)  or  a  plea  att«*  the  iatt«r  cm- 

PI.  Com.  53.  b.  tmuance,  ought  to  plead  it  certainly,    •      ' 

T34H  £  4&  .  [/]  The  ancient  formes  of  courts  are  to  be  duly  obferved,  as 

H  5.  4.  b.  ^^^'^  ^^^'4/^f  OJ"  <^^»«  ''^^*'>  a*<*  BOt  to  fay,  that  he  was  feifed  wd  de- 

1  E.  4.  5-2.  miled,  &c.     (And  yet  if  he  fay  fo,  it  maketh  not  the  count  vicious) 

6E.3. 15.  [g]  but  in  a  barrc   rcpfication  or  other  kinde  of  pleading,  the 

^9  p"  ^  i'  P*^^*y  "^"^^  allcdge  a  feifin  in  the  leflbr  or  donor,  and  ancient  formes 

li  H  7  26  •f  pleading  are  afib  to  ll|(  obfervcd. 

r^43E*3.  8.      2  11.4.13.     6  H.  4.  2.  b.      IOE.4.  J-     F.  K.  B.  156.  c     11  E.  3. 
Aide  S2.     9  H.  6. 19.     10  E.  4. 4.  * 

[h]  Pr.  Com.  .  [A]  Counts,  or  fuch  as  be  in  nature  of  counts,  (as  an  avowry, 
^7%^Vir^^'  ^^^^'^^^.  ^^^.  d^^endant  is  an  aiflor)  need  not  to  be  averred,  but  all 

•  j7H.6.91i.7.  ^^^^^  pleas  in  the  affirmative  ontht  to  be  dverred,  ct' hoc  paraf  um 

eft  x>€ryicar€y  SfC.  but  pleas  mceriy  in  the  negative  ought  not  to  be 
averred,  b^caufe  a  negative  cannot  be  proved. 
t]  40  E.  3.  31.  '    W  Where  there  is  but  one  tenant  or  one  defendant,  he  cannot 

•  32, 33.  have  two  fuch  pleiw,  as  each  of  them  doe  goe  to  the  whole  :  but 
41  E.  3. 11.  where  there  are  divers,  each  of  tbcra  may  pleade  fcx^erall  pleas 
l}^'  ^'  ^;  '      which  extend  to  the  whole  (1). 

9T  Uf  **•  ol. 

44  E.  3.  ^.      45  E.  3.  Double  ptea  39.      43  E.  3.  21.      36  H.  6.  2$,      57  II.  6.  23, 
S3  H.  6.  5t.     15  E.  4.  25.    7  H.  4. 12.     41  E.  3.  Double  plea  7a 

[ft] PI. Com. 81,  *  [A] That  which  is  allcdged  byway  of  conveyance  or  induce- 
11 IJ.  4.  89.  ment  to  the  fubftance  of  the  matter  need  not  to  be  fo  certainly  al- 
34  H.6.  48.        ledced,  as  that  which  is  the  fubftance  it  felfe. 

iVir  k  cale.  52.    S2  £.  3.  19.    30  E.  3.  9. 

I  • 

[/]  5  \l.  7.  8.      ^ '  [/]  Every  plea  muft  be  direft,  and  not  by  way  of  argument,  or 

S7H.  8.  4.    22  B.  6.     17  £-4.7.    22  E.  4.  8. 

fmJPl.Com.  [w]  Where  a  matter  of  record  is  the  foundation  or  ground  of 

65.  a.  b.  &  100.  jIj^   juite  of  the  plaintife,  or  of  the  fubftance  of  the  plea,  there  it 

TAte^^S  ought  to  be  certainly  and  truly  alled;;;ed;  otb^rwife  it  is,  where  it 

19  H.  6. 49!  ^  ^^^  conveyance,     but  the  proceedings  and  fentences  in  the  eccle- 

sr  H.  6. 14.  fidfticall  courts  may  be  alkdged  fuumiarily ;  as  that  a  divorce  was 

36  H.  6. 6w  bad  between  fuch  parties,  for  fuch  a  caufe,  and  before  fuch  a  judge, 

^u^it  •  *****  coficstrrentibus  kiis  qme  injure  requiruntur ;  for  the  judj^e muft 

38  li.  6. 23.  ^  alledged,  to  the  intent  the  court  may  writo  to  him  if  it  be 

42'Afl'.3.    '  '   denied. 

^  £.  3. 11.  Good  matter  mufl  be  pleaded  in  good  forme,,  in  apt  time,  and  in 

4  E.  4. 12.  4ue  order,  or  otherwife  great  advantages  may  be  lolL 

9  A*  3.  4-6. 

21  E.  4.  52.  35  H.  6.  35.     10  H.  7.  9. 15.      11  H.  7.  8.      22  E.  X  2.      34  H.  6.  27. 

19H^  8.6.6.  7£.4.32.    9K./4w;24.    BE.4.31.    8AC29.    6E.4.70..    3E.4.1. 

« 

n]  35 H. 6.35;  W  Generall  eftates  in  fee  firaple  may  be  generally  a^-  f-joq  K  1 
tt  E.  4.^1.'  iedged,  but  the  (ommenceaient  ot  eftates  taylo,  and  other  ^^  «^*  ^^J 
9  H.  4. 5.  particular  eftatvs  regularly  muft  be  (hewed,  aniefle  in  (bme  cafes 

kP^A^  1 «''  .iMlttn  they  are  dMged  by  way  of  indo(Scaeiei%  and  tfac^  life  of  tenant 
10 Wti       ^  ^^^  ^  ior  liA^  eogkt  t»ht  avevred*  ^^ 

}SU.7.iB.    '36K.8.    FleadiDg  Br.  1«0^ 

•    >  ••• ...         When 

(1)  [See  Note  167*3 


pulled  over  by  a  generaU  pleading..  9Air.  9. 

.     r     tf/UT.  45w..    fiKiS.42,       id  fi.  a  Aflc«  ]>em«aie  l!(u     :iO  £.3.  ib.45.      7H.7.  & 

.     ...    m>.  10,  to.  91.     ii.  U,f(0.  10.  .       .      •  , 

J.;?].  The  plea  of  every,  man  (bull  b^  coiiArucd  ilrongly  againft   [p]  3  H.  7.  3» 
him  lJbuU;,pliiadeth,it^for  everie  num  is  presumed  to  make  the  bell  ^^  Aff,  10. 
of  his  owhe  cafe  :  ambiguum  placitum  in(erpr%fan  debei  a^ntra  frofe^  \1  J;'  ^"  ^  ?' 

Txn^em.  .  21 H.  6.   '   ' 

Debt  43.    7  H.  6. 24:.5l.    35  II.  6,  48.    47  E.  3. 14.  .  Pl.  Com.  46.  a.    i.i.  3.  fo.  5% 
Liuc.  Col.  cafe. 

[q]  Every  plea  that  a  >nan  pleadeth  oiight  to  be   triable,  for  T9]  «2  E.  4. 

J'ithout  triuU  the  ciiult;  ciin  receive  no  end  ;  e/  ejrpcdit  nipubii^cD  ut  tJ?' J'  *?"  ^^ 

tJuuiUtium^  21  E.  4.  36. 

22  U.  6.  50, 

[r]  The  tenant  before  his  default  faved,   may  plead  all  pleas  fr]4o£.J.  40^ 

whicn  prove  the  writ  abalrd,  us  death,  &c.  or  matters  apparent  in  4*  46. 

the -writ;  but  no  plea,  which  prove  it  abatcable,  as  taking  othuf-  *i^*^*^' 

4S  E.  3.  3. 10.  46.      6E.  3.  37.     8  E.  3.  20.     10  E.  3.  60.    14H.  4.  15,     i'i£.4, 1« 
38  E.  3.  Ji8.     7  H:  7.  3. 

[s]  When  a  man  is  authorifed  to  doe  any  thing  by  the  common  f«]  10  E.4.  3!. 
law^,  by  grant,  commiflion,   a<5l  of  piirliament,  or  by  cullome,  he  *^  W.  6. 8. 
ought  to  purfue  the  fubftance  and  efi'eft  of  the  fame  accordingly.     .    ^  2"  J*  if'  .    ^ 

37  H.  6. 1.      »7  H.  8.  13.  21  H.  7.  :25.      11  H.  4.  S3.      Tl.  Cora.  79.      1^  E.  4.  10* 

1  H.  7.  33.       20  H.  7.  1.  6  £.  4.  4, 3.       21  E.  4.  54.      i%  H.  C.  47.      11  H.  6.  <^ 

25  E.  3.  50.  b.     23  Aff.  7.  2  Eliz.  D^cr  184. 

»  ■             • 

[t]  All  neceflary  circumftaiices  implied  by  law  in  the  plea  need  [t\  rt.CMD.i49» 
not  to  be  exprefled,  as  in  the  plea  of  a  feoffment  of  a  mannor^  livery  ^*^t*^^'^' 
and  attomement  are  implied.  37  1 .  6. 38. 

[m]  When  a  count,  barre,  replication,  &:c.  is  defective  inrefpedl  [«]18B<4.16.W 
of  omiifioiii  of  fome  circumitance,  as  time,  place,  &c.  there  it  may  ^  *^-  *•  *-76. 
be  made  good  by  the  plea  of  the  adverfe  party  ;  but  if  it  be  infut-  %^^'^% 
ficieiit  in  matter,  it  cannot  be  falved.  ,  ^3  ^g^  *     ' 

18  E.  3. 34.    ri.  Com.  229.  b.    Lib.  8. 133.  Turner's  caie« 

\p\  Every  man  fliall  plead  fuch  pleas  as  are  pertinent  for  him,  [»]  5  H.  7.  S4« 
according  to  the  quality  of  his  cafe,  ellate,  or  intereft,  as  diffciforsj  *  ^- ^  *^- 
tenants,  incumbents,  ordinaries,  and  the  like.  '    v^QU^ 

[x]  Surplufagc  Jhall  never  make  the  plea  vicious,  but  where  it  30. 32.  pj!  Cow. 
is  contrarient  to  the  matter  before  (1),  ,  238,  b.  &  fo. 

502.  per  Dyer  &  50^ 

•   [^]That  which  it  apparent  to  the  eourt  by  neceffary  coUedioik  [y]  i3H.4.ir. 

out  of  the  record  need  not  to  be  averred.  *  10  E.  4. 18.  . 

I    3SH.^^ 
3.>H.^.30.    21H.7.  32L    Bract  li.  3.  fo.  1^*     PI.  Com,  87.  b.    2fiH.'6.    Card.  58. 

.  1 

\         *  * 

[d\  A  man  is  bound  \f>  performe  aU  ibe  covenant  in  an  i^den-  r^v]  <  H.  7. 15* 
.  toe:  if  all  the  covenants  be  in  tbe<i»£Knnative,  he  may  generally  ^oh  7^12 

plead  i3H*.7.ilJ 

86H.8.5.b« 


(1)  And  tfaeak  does,  becaule  thf  plaiMtff  caaaot  diiimi  wbat  to  1^^ 
cation*    Note  to  the  xxth  edition* 


LftK  ».  Cap.  5.  Of^wiiffmation.  Sea:  5*34, 

pKaa  periiidtofc*  <rf  in .  bol  if  wy  be  i. '  iht  miga^i  »!  & 

mu«.fc.Msr  »^ «5  ">"*  P'ef<l  JpecjJIy  (for  a  JwgativB. cannot  .l)6perfir«i»- 
Tm«K*'«,fe.     ed),  and  W  the  reft  geoerally.    [4]  So  u  wiy  be  ib  tbt  idiiin«MibHi> 

Uio,K».        Wive  thit  jn  ge;ierJJ  pleading.  ,   ,^> 

MiaH.a.dA.  l*'V''  ro*°y,  cafes  »*>«  lu^w  doth  allow  generall  pJeadiBtb  Aiir> 
all  3.  ir.  8W>«Jiug  of  prolixrty  and  ted.oufnefle,  and  tl2t  the  partJcuknflwH- 
uK4.r.        c«rae  on  the  other  fide.  i~«>«»vwrnM«iu 

U'*i  E '3  s  W  Pleadings  which  ammint  to  the  generaU  iCo«  ,ar»  ootilik-fttf- 
.SjlTe  5  »»«*«« ;,t«t  the  generall  iflbe  »  to*be  enired.  Vid,  &^^.- 
10  u. 6.6. It  ir.  4'5'  499-  ir  - 

iaE.4.n.l4.    14H.8.»4.    rE.s.«.    ITJ.S.44.  -    •    .    -r. ,  <i  . 

Mia W.  £. »  [e]  Every  pica  ought  to  have  his  proper  conclafion,  a$  t.  iSlc^itoS 
S«  ^  W.  the  writ  to  coacludc  to  the  xvrit,  a  plea,  m  barr»  to  eoncludr.uoitiwr 
jBO'^iiV.  ^^'^'«>  ^W«"  to  relie  upon  the  eftoppellsi  «/>  deJimilAimr^  -• 

5  £.3.  ai  1^    2t  Air.  33.    9  £lifc  Pjer  t81.  .  ^i  ^^^^ 

rrin.,Co«r.M*.  i:  [/]  ^^hcn  the  condufion  of  a  pica,  it  if  mi,  tf/k,  is^  m  \hj;V- ^ 
i^.  1 1.4.  la.  .firafUitiVC;,  It  ihatt  ni»t  tmve  the  Ipectall  nitftter,  W  there  tlie  fbe- 
59E.3;jO«,  ckOl  mutter  ii  th«  Inhftaiice  and  i^UHdati^i  <)f- the  conelufioit 'in^ 
S  ILfS^if  '    affirmed  l^  the  fame.    But  idiere  the  a^dufkm  is  in  the  hcs^ii  el- 
5g*-,f?J)-^-     tl«w  the  ipecMllixitttt^  '  .^^^^',  * 

r.4.  iB:58  A(r.i4.    «4B.  15.4*.    fj?  «.  3.  IS.    38  H.  6.  85/   3211.  6^14.        '      "^  • '  '^^'-^  *'^' 

&]rK4.«tf.  : .  I^J^Vhenfoev^r  fpeclatt  inatier  W  fjW-ded/rwid.ibe  citeeh^^^ 
^HirCel        <^'^5)>»  ^0  ^Kpoint  otthe  wri.t  pr^^ion^  the  fpecialLmail^niv 

plication,  a  rejoynder,  a  rebutter,  a  furrebutter,  kc. 
.    .^(IJ;  New  ana  ftbtill-^^evrtea  fihd'irtwMition*  tff  ptei^iig^oucht 
»ot  to  alter  any  principle  of  law,  whereof  you  have  heard  pleptifdly  * 

Thb cowt  or declawtion  is anrexpofldotf of  tKe  Wit, 'aia  flld^S 
tinjc, >ac#j;  a|id<>thepjiectrifiiiy eijseulfltt^^^       iTiahhe  lameihiiV  * 
be  triable  ;  and  any  imperfeftion  in  the  count  doth  abate  the  Wrft     '^''* 

I^k^in^  a^e  «»twdea:into:i)dOT^d,-retrtic*fM^«9VWoW         ht:. 

Ni«joyiider%  rebnttera,  and  fwtn>b«t€itv/t^'  ilHt'We^ofds*of  arl'^ 

and  are  called  barjcs,  barra:,   fo  oalkd^  'beeaufe '  it  b^rreth'tlS'  ' 

pluiniiff  ol  this  aftioD.    lUplicatiqniSy  d  Viyltoiitfcy  tcjunMne^^' ' ' 

dramgtndoi  r^huitcn  of  the  Froicli  wtfrd,  rcic«//cr;  T;  ii  A  rcnij^''^ 

Imtfo^  tu  put  backe  or  avoide,  and  fo^off«iT«but^r.       '-  -^  .  j-TT^.*-^ 

.  Kut  «ac4r  pwty»nftift;iafce  heedo^  thfe -ol-dchW<Tf'Vbe^^a<tif  ' 

#f  h^pleaditigrieftNUb  amplication  d*pmir<rtn  hiVtoiint,*'<ffiis'' '' 

rejovndcr  frpoi  hia  ban*  ;'.etjiede(ll9^    .  •    o  . .    .:  »^  i^-  '    '  ^'^ 

rrj  Brtft.  li.  5.        [h  Ip-aoci^nl.writersta  barre  ir  billed  Vx<r^/«>  &em^^^ 

*».  40a  renlic^Aii  nms  tl^  i»hU«1  ^epiUatuf,  QM^mw  it  it ;  a  'ftffiffriir  />E  "  ^ 


[A}V.Sea.  485. 


^  .'f 


»^ 


FJet. 

<Sid. 
|7«. 


39 1.  3.  li  b.    '^^  ^WWrtetb  from  his  former  plea;  and  therefore  whenfoever  the 
Mil  A  1 «       yejoynder  (taking one exanqrie  f^r  all} containetli  matter fubfe«ttlnt 


6  H.  7.  8. 


ta 


Lib.  3v:  Of  Q)Xiiami<)^  r  ne^^^y; 

to  tbe  matter  of  th§  barre,  and  not  rortifyji^  M^e  |ifu;i9ie^lKi9«ii3  nfigllf  ^^  ^J*  ^-  ^^^-. 
Wlyia  deparejffe,*!fc.infe-it  l^^ix^ih  rfe  io'rfnerVUnd  gbijth.io  another  fii^"'.%*S^r;. 
in«tt<rvvA«  if  m  ffiPaflri«-tfatleTiiii  pWd  :i  difcejit  from  hia^lUiher,,  q^^  ^^^^  H.i-r 
amdgisreth4it©lotir,-'th''B'deinand^t  intitule th  LiinfQife  by  a  feoff<a-  i|>,.3|..^  »  :  a 
nBent'ftsorh  (tie  tenant  hnnfetfe,  the  pliiintite  canny t  I'-iV,  .thac.tba^'  <I^^c.  P\tu4.iAii 
fci>tr«ia*nt>  waakupoiM»ndit\on,  artd  to  fii^w  the  couditioii  brol^ei>i.  \!;"q^^^^*  *; 
for  that  rtiould  be  a  cleare'dcp.irUirfr  ft:6iii  his  barre,  becanlc  it  5^4,7°^  ~ 
coitai^«tbm9.u<jp  ftilj^fiqirp'nt;  IJut  in  an  affile,  if  the  teoiiit  pledcU,  sit  c.  Dor*  -  * 
^th:iRLbiXtt4f'lti^t'I.^&:  vr.rs  feifcd  and  infcoffed  biin,  &c«  and  Um^,  parture-LV  ! '.  ^ 
plaintiie  fneweth,  that  be  hiniiclfc  was  I'eifed  in  fee,  until  by  /.  6'.  if 

^fleiMr^vbo in f^ofled-tbe  tenant,  and  he  fe-entredy  the  (kienddbl.  *  <•  .-^ 

may  fihsii  aielcaie  of  the  pialntife  to  /.  S:  for  this  doth"  fortUk  tji .  •''   ^. 

l>arrc.  „  .       ^.  "'*:"':.'.._: 

If  a  m-in  plead  performance  of  covenants;  and*  the  plaint  ife  repl}','  (s',d.  10. 7r. 
that  be  did  not  fuch  an  ad  according  to  Uis  covenant,  the  di;fepdant  iaa4p4^>r   r.N 
/adth^ail  be  offerodl  14f  Sa  Jf,\andthe  plaintife  r-fjCufed  it ;  this  is-  a  8  ^^-  fc*:?^  '•; 
depaitare,  becanfe'  the  Hidtrer  is  not  purfuarit*i  for  it  i^  one  thing  fi^-^'i -^'''*^■ 
to  A)e  aihingjand  another  ti^  offer  to  doe  it,  and  the  other  refuft'd  40^^  sTA"'    ^ 
to  doe  it:  therefore  thatfliould  have  been  plcfaded  *in- the  ibrmer  43  K:  SL  3«,    * 
plea.     Vide  4*  care  in  a  quarc  impedit,  whal  plea  Ihall  be  fafelj  43  £.  3. 11. 

W|ten  9^  jo^ia.bis.  lanAetxP/^arjpldstleth  an  «ftate^  «iada  by  tlN>  ^j^  ^^'^  '  ^ 
cpmniojp.  Ia,>v,.,in  the  .Icicvwd  fi^i^ j-egulnrly  he  ihidl  not  fifcalco  itgo^  ^g  H'i-fii  it!  '  ^  r 
byVf^l^l^p^jparlian^a, ;  .^  wji$fi  iB.bis:fotinerrf^ea-ii4  bMUt»Utii-33  HI  6:  ri.?  ^;'' 
bhnfetill^  generally  by  the  (^ovit^iQp  l^w,  jipbis^'faroiuiple^  h^'fball  ^^^^^^^r'/: 
not  enable  himfelfe  by  a  cuCpmc^.  biit  ,>^o.uld  bayc^leadc^it /ij^i  v     .}o%*iSI'^  ^!  *  -^ 

If  a  man  plead  an  eftafe  generally,  (as  for  example  fticiD^o^  |»ij[;oiitt<ti?3k"* 
ment  in  lee)  he  in  bis  fecond  plea  fliall  not  maintain  it  by  otlier  Fulmerfton'ii 


fStttnd.  14f. 


3ri^u.->7,fl.f;^,.     ■    -  ,.    ,,M^  ■•f-- 

or 'pTap(^  ^ne^«4.  in  fb8,i?ofmt  of  ft6^to&i  fvaaiitk^i^''y  th<^^  <:^(^'i^i^   . 
Jio'dej]ji^|4j;f,  ^,[    .  ^     :     .J     ,  ...;•  .    :-.  ^  '•.^1    .  vr.  »•   ...    •  -..  •  •  -^ . 

Tb^  j^^^tcptitaiws'djjpHciQFor  m«ltipliei'tyk)f'diftitfl  naiti  pi.  Con,  M^ 
ter*to  b^^.^d  tb^  (aine  tbin^  .wb^cennto  fcveral!  anf^r^rd  (admitting  ^%-  '\ 

eaiit  pf^rt^fnij  to  be  gpqd)  ftffe  required;  i»  not  Bliowable  in  law-,  s. 
An)Sr^.  ^/f  >3^  fee^fOPleadQtb  >  to  plaa^  perpetaall  or  peHfhpto¥y, '  .1  .  ^ 

ftiid' not  tp  'gleas  diUtorf  1  lor  tit  tbeir  time  and  placB  a'tfi&Q  in^r  ^ 
ufe  divers" of  tbem ;  «iid  ben^of  adtkat  writers  •  fpeake "  rtbtabiy  r  ^  Fteta  tu  «.    * 

^^*1s?i%^C^^^^M*  i^f^  i4mtit  ptrmptoriit  Cfiiod  (te\HMont$  ^^  ^  ^  "*^  ^ 
r  iPo^<^69r^  4^/epant  jDri  ^  defwdant  Ji^  pUaiter  a  {VfM^aH"  iffire; 


.V't 
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inafty  diAind  matters  to  burre  the  aAion  or  ri^tit  of  tlie  demandant 
or  pfaiiitife,  as  he  can  (i), 
17E.  3. 73.  A  fpeci  111  I  verdict  miyrontainc  double  or  treble  matter;  and 

(0oc.i'la.i3j.)  therefore  in  thofe  cafee  the  temint  or  defendimt  may  eyther  make 

choice  of  one  matter,  and  lo  plead  it  to  barrc  the  demandant  or 

pUinttfe,  or  to  plead  the  generall  iffue,  and  to  take  advantage  of 

all ;  or  he  may  ptead  to  part  one  of  the  pleas  in  barrre,  and  to  ano- 

39 IL  6.  27.       tber  p'irt  another  plea;  and  his  conclufion  of  his  plea  'fliall  avoide 

doublenelTe,  and  hereby  neither  the  court  nor  the  jnry  is  fo  much 
inveigled,  as  if  one  plea  ihould  containe  divers  diftin^  matters.. 
And  if  the  tenant  make  choice  of  one  plea  in  barre,  and  that  be 
found  againft  him,  yet  he  may  refort  to  an  action  of  an  higher  na- 
ture, and  take  advantage  of  any  other  matter.  And  the  huy  in 
this  point  is  by  them  that  underhand  not  the  reafon  thereof  niifr 
(Aaui39.  a.)    liked,  faying,  Nemoprohibetur  pluiibus  defcnfionibru  uti. 

And  it  is  worthy  of  obfervation,  that  in  the  raignes  of  Edxcard 

the  fecond,  Edv^ard  the  firft,  and  upwards,  the  pleaduigs   were 

plain  and  fenfible,   but  nothing  curious,   evermore  having  chiefc 

refpe6l  to  matter,  and  not  to  formes  of  words,  and  were  often 

hoi  pen  with  a  qitcrjitttm  cj},  and  then  the  queftions  moved*  by  tlie 

court,  and  the  anfwcrs  by  the  parties  were  alfo  entred  into  (he  rolle; 

But  even  jn  thofe  dayes  the  formes  of  the   regifter  of  originall 

writs  were  then  pun^^ually  obfervcd,  and  matters  in  law  excjellenilv 

■     .  debated  and  refolved ;  and  where  any  great  difficulty  was,  then  it 

was  refolved  by  all  the  judges  and  fages  of  the  law  (who  were  for 

Iini  Ji  £.  1.       matters  in  law  called  concilitttrt  regis)  and  their  aflembly  and  refo- 

fpr.  Reg.  in  fine  hition  was  entred  into  the  rolle.     As  for  example',  in  the  great,  cafe 

^^^^'  in  a  (juare  imptdity  between  the  king  and  the  prior  of  Worcefter, 

concerning  an  appropriation,  whether  it  were  a  morfniaine,  the  re- 
cord faith,  ad  qunn  dian  rcnit  pro'di&iits  prior  per  oftornufumjuum, 
SfC,     El  eTominath  ct  inteUe^is  rtcordo  ct  procept  coram  r^/^^    U  1 
toto  concilio  tarn  thejmirario  et  haronibus  de  Jcaccario  qudjn  ^y  ^*     'J 
cancdlario,  ac  efimnjnjHciants  de  vtroqnc  banco  iiijjycfiii  caufc!,  pro 
'^gvd,  pro  domino  rcgc  dicuntfguod  ad  ipfum  ngein  pcrtinet  praJcHfare, 
4'b-  conjideraium  ^,  S^c.     For  in  thofe  dayes  though  the  chancellor 
>;^      and  treafurer  were  for  the  moiVpart  men  of  the   church,  yet  were 
•  they  expert  and  learned  in  the  lawes  of  the  realme. 

As  for  example,  in  the  time  of  the  Conqueror,  Egcttiais  rpifcopu% 

Cicejlrenfts  xir  antiquijjtfnus,  d  in  legUnis  fapitntijjhnus^  \iis  elfewherf 

I  have  faid. 

M  OckhaiDt  \a]  Nlgellus  epifcopvs  EUenJis  Hen.  l.  tkefaurarim  hi  femporihm 

fo.  17.  Jtiis  '  incw/iparabilcm  habuit  fcaccarii  fdcfUicuny  ct  d€  cddem /cniifik 

optlmb, 
[ft]  Pafch.  5R.  *  •  M  J^cnrlcxis  Cant,  'epifcopvs^  IL  Dunebn*  epifcopaSf  fftUicimu^ 
1  cor.  Rcgc.       Ehc lifts  epifcopus,  G.  Rqffcfi/.  epifcopus,  ^  .    . 

y]  1  H.  a  Rot.       [t] Mariiniis  de  Patejhul  dericus  dccanns  Divi  Pauli  London  co«- 
(•j^A^fapc.  Jtitutmfuit  capitalisjuj^ic  de  banco^  quia  in  legUnts  hujm  rcgnipai^ 

tijjhnns. 
\fl  Briftfacpc.       [^[1  WilVm  de  Raleigh  denctu  jujlidarius  domini  regis^ 
rel8£.S.Sl.         fej  Johannes  epifcopzis  Carlicnfis  tempore  Ef.  ^. 

jftobertus  Pajdewe  epifcopus  Cice^renfis  tenure  H.  3*  » 

In  Rnt.  pat.     "   If]  Robcrtusde  Jjexintonio  ckrtcus  cori/litntu$  capitalisjufiic*  (b 
5*4  H.  3.        .    hauco.'  '         .     , 

\      "'  (0  [See  Note  a68.1 
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17  £:«..«  wit 


'\ 


fe]  '^o/mnncs  Brit  ton  cpifcopus  Hereford, 

[/<]  Ilcnricus  de  Stanton  ckricus  conjlitutus  fuit  capitalvi  jiifiicia* 
ritis  adjplacita;  with  many  ythers.  And  ib  were  divers  aiid  many 
nf  the  nobility,  who  when  mutters  of  gfeat  drfticultie  \Yere  brought 
inio  the  upper  houle  of  parliament  by  writ  of  arror,  adjourxuiliieilt) 
or  other  paiiiauientary  courfe,  did  by  the  afllll.ince  of  the  reverend 
judges,  who  ever  attended  in  tliat  court,  judge  and  determine  the 
liinie  a?  by  former,  and  ancient  recosds,  and  I'p^^cially  by  the  faid 
record  of  5  iv.  i .  .d^e  munifeftly  appeare  ;  and  there/ore  the  lords 
of  pf^rliament  were  called  for  tlrofe  purpofes,  concilium  regis  ;  and 
like  to  the  aforementioned  record  there  be  veiy  many. 

In  the  reigne  of  Edxcard  the  tliird,  pleadings  grew  to  perfe&ion 
both  without  lamenelfe  and  curiotity  ;  for  then  the  judges  and  pro- 
fclTors^of  the  law  were  excellently  learned,  and  then  knowledge  of 
the  law  ilouriflied,  tlie  ferjeants  of  the  law,  *&c.  drew  their  owne 
pleadings ;  and  therefore  truly  faid  that  reverend  juftice  TMrningy 
in  the  raigne  of /f.  4.  that  in  the  time  of  Ediv.  3.  the  law  W8is  in  a  18ii4.3. 
higher  degree  than  it  had  been  any  time  before ;  for  (faith  he)r  be- 
fore that  time  the  manner  of  pleading  wa^  but  feeble  in  cAtspftriS&n  .  ^.  ' 
of  that  it  was  afterward  in  the  raigne  of  the  fame  king.  .  .  ^  " 

In  the  time  of  Henrie  the  Sixth  the  judges  gave  a  quicker  eajne  to     .  -, 

exceptions  to  pleadings,  than  either  their  predeceObrs  did^  or  the  , 

judges  in  the  raigne  ot  Edv:.  tlie  fourth,  when  our  author  flourilhed,  , 

or  iiMce  that  time  have  done,  giying  no  way  to  nice  exceptipns,  fo*  (Hob.33i, 
long  as  the  fubftance  of  the  matter  were  fufficiently  lhewe|d.    And   Ante  f 2,  a.) 
as  in  the  raigne  of  king  Edzcard  the  third,  by  an  a^t  of  parliament  *  •  •s^  K.3.ca.l5. 
it  is  provided,  that  counts  or  declarations  fhocld  not  abate  fo  long  46  £.  3.  21. 
as  the  matter  of  the  adlion  be  fully  (bewed  in  the  declaration  and  ^•299. 
writ;  fo  fince  our  author  wrote,  in  the  raigne  of  queen  Elizabeth^  }^[^'^'f^\'si 
provifion  is  made,  that  af!cr  demurrer  the  judges  (hall  give  judge-  (Doc^pi^n^.) 
merit  according  to  the  right  of  the  caufe  and  matter  in  law,  without  Li.  10"  fo-.  aa 
.i^g^ing  auy  impevfetftion,  defed,  or  want  of  forme  ift  any  writ,  'FLCifft.4'Jl.' 
retf>me,  plaint,  declaration,  or  other  pleading  or  conrfe  of  ftfocced*'  i 

In^  whatibevcr,  except  fuch  as  tlie  partv  demurring  (hall  fpeciaily  > 

{[}%vf.  In  which  ads  appealed  and  indictments  of  £dony^  murder, 
^r  treafon  conceiving  man's  life,  and  the  forfeiture  of  hia  landa  and  , 

goods,  are  excepted.    An  excellent  and  a  profitable  law,  coftcurricg  ^  ^    j, 

with  the  wifedome  and  judgement  of  ancient  and  latter  times,  that 
have  difdllowed  garious  and  nice  exceptions  tending  to  the  ovei;^ 
throw  or  delay  of  juftice  ;  apices  juris  noA  funt  jy.ra :  yet  it  is  gooi 
'for  a  learned  prpfefTor  to  make  all  thuigs  plain  and  perfedl,  and  not 
*tp  tmft  to  the  after  aide  or  amendment  by  force  of  any  ftatute,  left  > 

his  client's  caufe  matchcth  not  therewith ;  and  a5  it  is  11  phyllcke 
for  the  health  of  a  man's  body,  fo  it  is  in  remedied  for  the  fafety  of 
*a man's  caufe.     Inlaw,  prctftat  canteta  qudm  tnedcla^ 
'   Bat  aow  let  us  returne  to  our  author. 


* 
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And  here  is  the  feventh  cafe  wherein  fhe  releafe  and  confirmatiuii 
doth  agree ;  for  if  there  be  lord  and  tenant  by  fealty  and'  twenty 
l^R  3^  fines  4.  ^^^li^S*  *'cnt,  the  lord  may  releale  all  hia  right  in  the  feigniorie  or 
€£lis.I>ierS3o!  ><>  the  teoancie,  fuving  fealtie  and  ten  Ihillings  rent ;  but  he  cannot 

fave  a  new  kinde  of  fervice,  for  he  may  afwell  abridge  his  fervices 
upon  a  releafe  as  upon  a  confirmation.  And  as  there  is  required 
privitie  when  the  lord  abridgeth  the  iervices  of  his  teiuuu  by  his  con- 
firmation; fo  mull  there  be  alfo,  when  the  lord  by  his  releai'e 
abridgeth  the  fervices  of  his  tenant.  And  therefore  the  lord  para- 
mount cannot  releafe  to  the  tenant  peravaile  f.iving  to  him  part  of 
his  fervices,  but  the  faving  in  that  cafe  is  void  (i). 


{Ant  ^tl  a.) 
rPb.  5&S,  b.) 
Britton  f.  57. 
177.  40  E.  3. 
21.47,48. 
18  £.  3.  26. 
$0  AiT.  6. 
14  U.  4.  8. 


(Ant.  76.  a.) 


i3lL2.tk. 
arowrie  89. 
N*ta  didua. 
Fitsh. 

(Ant.  23.  a.) 


**  Et  rettdra  rivn  a  Jhnftignior  forffjue  ceo  que  rji  comprife^  SfC,** 
Which  words  are  thus  to  he  underftrntd  ;  that  the  teiuint  ihull  not 
render  any  more  rent  or  aimuall  fervice  to  the  lord  than  is  contained 
in  the  deed ;  but  other  things  notwitlilhmding  the  faid  couiirmatiun. 
the  tenant  Ihall  yeeld  to  the  lord,  as  relecfe,  ayde  purjile  marier^  and 
ayde  pur f aire  Jitz  chix^dvr^  becaufe  thefe  are  incidents  to  the  te- 
nure that  remaine,  and  (hull  not  he  difoharged  without  fpeciail 
words,  by  the  generall  words  of  all  other  anions,  fervices  and  de- 
mands. And  fo  if  a  man  hold  of  me  by  knight'tSTervice,  rent,  foit, 
&c.  and'  I  releafe  to  him  all  my  right  in  the  feigniorie,  excepting 
the  tenure  by  knight's  fervice,  or  confirnie  his  eftate  to  hold  of  mor 
by  kn'ght's  fervice  only  for  all  manner  of  fervices,  exactions,  and 
demands;  yet  (hall  the  lord  have  ward,  marriage,  releefe,  aydepwr 
Jile  warier  J  et  pur  fairc  Jitz  vhivalcr^  for  thefe  be  incidents  to  the  te- 
nure that  remaine.  But  it  is  holden,  that  if  a  man  make  a  gift  in 
taile  by  deed,  referving  two  ihillinirs  rent  a  lut/  etfis  heires  pro  om- 
nibv$  et  ownimod'us  frnif'dH,  exact ioiiihwi  Jlculuribus  et  atnftis  de- 
mdndiSy  if  £hc  donee  die  his  he  ire  ot'  full  nge,  the  donor  Ihall  have  no 
releefe,  becaufe  in  the  originall  deed  of  the  gift  in  taile  it  is  exprefly 
limited,  that  by  the  fervice  of  twa  (hillings  rent  he  fhall  be  quite 
of  all  demands  (and  releefe  lieth  in  demand) ;  and  by  reafon  of  thofe 
words,  fay  they,  there  cannot  atiy  releefe  become  dde;  butfome 
doe  hold  the  contrary  in  thai  caie. 


Sea.    539. 


•  $  _ 

A/fE  S  fi  lefekrniof  voile  fer  fyit    Tl 
de,  conJinnaiio2Jf  que  le  tenant  ai 


cefi  cas  doit  rttider  a  tiij/  un  efperver 
ou  un  rofe  amualme^it  a  tieljeaji,6c(\ 
ce/i  *  confirmation  e/i  voidc,  pur  ceo 
gue  il  ref'er,va  a  /wy  un  uoveUhoj't  que. 
nefuil  parcel  deje^jervives  dcvant/xi 
coT^rmation :  etijjmt  iefeignior  poll 
bien  per  tiei  co^ifimnatioti  abridgcr  /es 
fercicei  'fper  queux  le  tenant  iicTtt  de 


UT  if  the  lord  will  by  his.de.6d 
of  conliimation,  that  the  |jeni|nt 


intUUualeftialljfeeld  te.liim  r  «  x- 

a  hawke  or  h  rofe  yearly  attS^^-  a.,j 

inch  a  feafc^  8cc.  this  coiiHrmation  is 
void,  becaufe  hee  lefervetb  to  htm 
a  new  tiling  Avhrch  >Y.asjQLOt  pwcell  ol  * 
his  fervices  before  the  confii^raatjc^  : 
and  fo  the  lord  may  well  by  liich 
coafirmation  abridge  thefervices  by 


*  con/rmOMn^M'sfivacion^  L.  and  M^  and:       f  pgr  qucun  U  temnt  iiuU  it  Ji^>  Adtui 
Roh.  t-  .    . . '       .  *  L.  and  M.  nor  Hoh. 

(i)  [See  Note  269.3 
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tuy,  ma  il  ne  pott  referver  a  luy    which  the  tenant  lioldetb  of  bii^, 
novel firvices.  but  hee  cannot  referve  to  him  new 

fervices. 

•ymS  upon  that  which  hath  beene  faid  before  in  the  next  prth 
ceding  Sedlion  is  evident,  aud  needeth  uo  further  expUcation. 
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y^TEMjfifoitfeignior,  Xmefne,  et 
tenant,  et  (e  tenant  ejt  ml  abOe,  que 
tient  de  m*'fne  per  certainefervice  an- 
fiualmentf  le  quel  iiad  ajcun  caufe 
^■-d'aver  acguitunce  enters  Jon  mejne\ 
pur  porter  bri^e  de  niefne,  ||  S^c.  en 
ceji  €as,fi  le  mefne  con/irtna  I'ejlate 
qtte  rabbe  ad  en  la  terre,  a  aver  et 
tenet  la  terre  a  luy  et  a  fesfuccejjbrs 
en  frankalmoigney  S^c.  en  ceJi  cas  le 
cosi^mation  eJt  bonty  et  adonques 
Tabbe  lietidra  de  le  mej'ne  en  frank' 
^Imoigne.  Et  la  cavje  ^/jt,  pur  ceo 
que,  nul  novel  fercice  eji  referve,  car 
touts  lesferviccs  cfpedalmejit  fpecifies 
font  extm&Sy.  et  mil  rent  eji  referve 
^  al  mefuey  foifqiie  f^que  I  abbe 
tient  de  luy  la  tcrre^  et  ceo  fijl  f  f  il 
deva^lacofijirviation;  carceluyque 
tient  €tt  frankal/fioi^ne  ne  dait  /aire 
aJcuH  corporallfervtce ;  ijpni  J  j  que 
per  tid  cotifirmation  il  appiert,  que 
ie  mefne  ne  rejerva  a  luy  afun  novel 
fervice,  mes  que  les  tenements  ferront 
tenus  de  luy  come  ceo  fuit  devant. 

/•  i^-]  Et  en  ce/i  cafe  Vabbe  aveta 
OO.  O.J  ^^^  brieje  de  mefne,  s'il  foit 
diftrtiiie  eh  fan  default,  pet  force  de 
h  dlt  'confirmation,  lou  per  cafe  il  ne 
puiffoit  aver  *  mi  bi*iefe  adevcdht^ 

K 


A  LSO,  if  there  be  Idrd,  mefne, 
"^  and  tenant,  and  the  tenant  is  an 
abbot,  that  holdeih  of  the  mefne  by* 
certaine  fervices  yearly,  the  whicil 
hath  no  caufe  to  have  acquitance 
againft  his  mefne,  for  to  bring  a  writ 
of  mefne,  &c.  in.  this  cafe,  if  the 
mefne  c«afirme  the  eftate  that  the 
abbot  hath  io  the  land,tp  have  and  tp 
hold  the  Japd  unto  him  Sc  his  fuccef- 
fors  in  frankahnoigne^  or  free  ahnes, 
&c.  in  this  cafe  this  confirmation  is 
eoo'd,  and  then  the  abbot  holdeth  of 
the  mefne  in  frank'almoigne.  And 
the  cauie  is,  for  tliat  no  new  iervice  is 
i'e/crved,  for  alJ  ibe  fervices  fpecial^y 
fpecified  hee  exiindl,  and  no  rent  is 
xelerved  to  the  uielue^  but  the  abbot 
.iliall  hold  the  land  of  him  as  it  wa^ 
beibre  the  confirmation  \  for  he  that 
holdeth  in  frankalmoigne  ought  to 
docno  bodily  far  vice;  fo  that  by  fucll 
confirmation  it  appeareth,  the  meihft. 
(hall  not  referve  unto  him  no  new 
Iervice,  but  that  the  lands  fliall  bee 
holden  of  him  as  it  was  before*  And 
in  this  cafe  the  abbot  fliali  have  a  wrx^ 
of  melhe,  if  hee  bee  diilraiucdin  hid  , 
default,  by  force  of  the  faid  confir* 
mation,  uhere  per  cafe  'h^  inigl^ 
Aot  have  fuch  a  writ  boforok 


1^  E'll  li  bur  author  having  fecne  the  former  bopk^s  putteth  tk  *  ?•  ^-  !?•  ^      , 
'*•*  cite;  that  the  mefne  iyia^:eth  thf  cooifiriBatipa  to  }i«!i4  Ulfranii-  ^  w*  \Vik  V 
almoigoe,^^  iw^t  the  lor^  paramount,  cHfe-^^oE^V 


fiHiffiuh*^mt^  L.  and  M.  byf  tMt  in 
ttolt. 

^fifuu  ^ded  L.  and  M.  ftnd  Roh. 
I  &r.  toot  in  L.  and  M.  nor  lUtfa;  . 
t| «/  yni/ki  not  ta  !•»  tutd  Mk  aor  Soh. 


ftrraat.  3. 

**  ^  not  in  L.  and  M^ 

f  f  ij^^a  lid,  L.  and  M.  tind  RoIl 

iX  que  not  in  L*  and  M.  nor  Roh* 

•  u»^^M,  h.9stiUL  im4A»K 


Tb^ 


V 


r 

Lib.  3.  Cap.  9.         Of  Couflrmatiott.  Seft.  541- 

♦  E.3. 19, «).  **  Eifn  Cfjt  c^fe  I'Mc  avtra  brief e  de  tneftter    Here  is  to  bee 

r,  N.  B.  136.  noted,  that  upon  a  coniinnation  to  hold  in  freciilraoi^ne  there  lyetb 

4^.4.35.  a  writ  .of  mefne^  albeit  the  caufe  of  acquitall  liegiune  after  the 

51  E.  1.  Hc&e  feignior.    And  fo  upon  fueh  u  contiiiiiatiOn  the  tenant  Aiall  have, 

55.  11  E.  5.  eonihi  formamftofiauienti. 

Avowrie  100. 

StS.3. 18.b..  ;30C.3. 1^    1^  U.  3.  AvQwric  243.    (9  Rcpi  m) 


Sea.  541. 

TTEMffi  jeo  file  feifxe  d'un  vil"      A  LSO,  if  I  be  feiied  of  a  vrllexnc 

,      Itin  come  de  villein  en  grosy  et  un  '^  as  of  a  villeine  in  groirc,  aild 

auttr  luj/prent  Iwrs  We  ma  poffeffion^  aiunber  taketb  biin  out  of  my  poilcf- 

enclaimant luy  d^eftre  fon  vijleine  +  lu  fioii,  dayining  him  to  bee  bis  villein 

oil  il  n'avdit  vjcuu  ^reit  d*dverluy  there  where  bee  bath  no  right  to  have 

come  fon  viUeine,  et  pais  jeo  conjirma  him  as  bis  viilerne^  and  after  I  con-> 

iflvy  deflate  que  Had  en  vion  villeine^  firme  to  him   the  eitatc  which  hee 

cefi  comirmdtionfemb/e  voidy  pur  ceo  hath  in  ray  viNeine,  this  confiniiation 

que  nul poit  aver pojjeffidn  de  uu  home  feenieth  to  be  Toide,  for  that  none 

come  de  villeine  en  groffe,Ji  non  celay^  may  have  poflelbon  of  a  man  ^s  ef  a 

.  que  ad  droit  de  luy  aver  cotne  fon  villeine  in  groOe,  butbe  wbieh  hath 

villein  en  groffe.   lit  iffint  entant  que  right  to  ba.YC  him  as  bis  viUeine  id 

celwf  a  que  te  coj^rmati^njmifait,  gi\>fie.    Andfo  inafmudhas  bee  to 

ne  fuiij&fie  de  luy  come  de  fon  vil^-  whom  the  rowfirmatten  -  w*s  made, 

leitie  a  le  tempe  de  con/irmatton  fitit,  wasJiot  feWed  of  hifh  ds  df  his  x\U 

tiel  cotifirmation  eft  void.   -  '  IHne  at  the  time  of  th^  confirmation 

1  made,  fuch  confirmation  isi  void. 

IJ  ^  '^  ^  ^^  ^^  ^*  obferved  a  diverfity  betweene  the  cuftndie  of 

the  body  of  a  M'atd  within  age,  and  a  right  of  inheritance  in 

45  E.  3. 10.        the  body  of  a  villeine  in  g9t>fl'e  >  for  a  man  may  bee  put  out  of 

30  H.  6.  tit.'        pofleifion  of  the  cuilodie  of  Jiis  ward,  hut  not  of  his  villeine  in 

Rtt^hv     lOS   "8"^^*^'  "^  "^^^*  ^^^"  ^  *"**"  ^*"*  ^'^  ^*  ^^®  prifoner  which  he  liath 

ltt6.CM.  */  taken  in  warre.      .       . 

/p  A  ^a«  \  Alfotot  things  that  are  in  grant,  as  rents,  commons,  and  the  like, 
'Bro^e  tit!  pro.'  ^'  >*  *'  ^^  eleaion  of  the  party  whether  bee  will  be  difletfed  of  them 

-pertiesa.  or  no,  as  fliall  bee  faid  after  in  his  proper  place  (i).    But  of  a 

.<9ea.A89, 590,  ^villeine  ingroflfe  he  cannot  at  all  t>6  d^eiitd  ^«].  •  Nmt  *tdet  con- 

r^V^^Ann  IK-  J^^'"<'^^^^  ^^i^l^  V^  confirwaUjU  *»  Jiqffejfianera  rel^ juris  unde  fieri 
^59  b^^E.^..  ^^^^  cqnfirmatkt^  ^  eudan  tnodo  uifi  HitxHi  cottfinaaiiofitjjit  in  pof^ 

tit  difoont  16.'V#^'«^*  „  > 

42  £.  3. 18.  And.  materially  doth  Uttleton  put  his  cafe  of  a  villeine  in  grofle ;' 

4p  K.  3. 17.       for  of  a  viUeine  regardant  to  a.manbor,'  tbe*^  ford  may  be  put  oat 
•  •*'^j*- *•     ,    of  polfeffion;  for  by  putting  Tiiiii  out  of  f6(it(^um  of  t^e  mannor,. 
Bier.  lOElii.     ^hich  is  the  prmcip^l,  hee  liiy^UkewiEp  bee  putlj^utof/^ofleflioli 
Crowche>c*ft.  ^  the  viUeine  regardant,  which  is  "out  accgflory, .  \Apif  byfhe  re* 

coveiy  of  the  roanpor  flie.  Vijleiiic  Is  je^^^ 

doth  take  aw£^  my  villeine  in' gro(K  or  regai<nmi',^^gauieth  no 

(i)  Sec^antt  239.  note  x. 


Lib.  3.  Of  Confirmation.  Sed.  549. 

poflefiion  of  him.    And  this  doth  well  appeare  by  the  writ  'of 

nativo  habcnd»^  for  thut  writ  is  not  brought  againfi  any  peribu  in 

Yioy    a  ]  ^^''^"^  (becaufe  no  man  can  gaiue  the  pofleffion  of  him);  (Ant. SOS.  a^ 

w*>    /'     -J  Bqi  the  writ  is  to  this  effed :  Rex  vie*  faiutem.   Pracipimu$ 

tibij  qubdju/ie  etjine  dilatione  habere  facias  A,  B.  uaiivum  et/ugiti^ 

zumfuum^  ^c.'ubicunquc  inventus  faeritj  SfC.  et  proMbemus  J'aper 

forisfaflaram  noAram  ne  quis  eum  injt^ftk  detineat  ;  fo  as  detaine  him 

•ne  may,  but  tu  pofleile  himfelte  ot  him,  and  to  <iifjf>o(refle  the  lord, 

he  cannot. 

And  if  a  man  might  have  beene  difpofleiTed  of  a  villeine  in 
grefle,  or  of  a  villeine  regard  mt  (unlefle  he  be  difpoflefTed  of  the 
niumor  alio,  as  hath  beene  faid),  the  law  would  have  given  a  rt-* 
medie  againil  the  wrong  doer,  as  the  law  doth  in  the  cafe  of  a 
ward. 

Now,  feeing  it  doth  appeare  by  our  booke's  \a\  (and  by  tittletan  [<i]Brfidoa>ibl. 
himfelfe  by  implication  fpeakmg  only  of  a  villeme  in  groQe)  that  Jl^i^P"***"*' 
if  a  man  be  dilioifedof  the  mannor  whereunto  the  villeine  i^  re*  /^'ft^^'n  i^, 
gardant,  he  is  out  of  poifeflion  of  his  villeine^.  and  fo  an  advowfon  Aotrr!  a. 
appendant,  and  the  like.     Hereby. (LiVZ/efv/t  putting  his  cafe  of  a  Xiuh,) 
vilieine  in  grolfe)  and  by  divers  authorities  a  point  controverted  in 
our  bookes  [*]  is  refolved,  viz.  that  by  the  gnint  of  the  mannor  m  9  £.4.39. 
withbdt  foying  cum  perfincntiis,  the  villeine  regardant,  advowfon  3  h.  4. 15*. 
appeudcflHl, '  and  the  like,'  doe  paHe  :  fur  if  the  dilfeifor  Ihall  gaine   18  ^.  f.  44. 
them  fb  ifAeidnnrBtb  t\i^^  mannor,  whofe  eftatt  is  wrongfull,  d  fnultb  ^^  *•  ^^"**' 
J<}rtion\th»  f^ffee^  who  «ommetii  to  his  eftate  by  luwfiiU convey-  ^9^^. 
ance*  |(h«Ui' have )  them  jasiincidents.  >  But  whei^  thceatrie  of  the  Trefp.  t5.1 
difleilfe.:V|/id«((tt|ii/,b«i  way  ieife  the  villeine  regardant,  or  prefenl  i9tf.6.35. 
to  th^.ja4y<:^f9Pi;fu^)bfvl'ai;e.he  ^nter  into  ijie  Ruonnor:  otberwiit  ^  |[*^^* 
ix  is  wbi^fiig^hi?  enirie^i^.uot  laM^fiiH ;  aad  fo  are  the  ancient  uathors  5*11  V%6Sa 
[A]  to  ;i^  lifMyd  (i).  ^, ;       . .  10  U.  7.  i. 

F.  N.  B.  33.  9.      39  If.  6.  53.  per  Moyle.     ^0  E.  3.  31.     39  £.  3.  21.      43  £.  3.  If. 
(PKiwd,  »d8.  a.  Ant.  I'it.  b.        PulU  349.  b.  363.  b.)  [k]  fir«aoo,  ftiL  S42,  S43.. 

•  .J   t»i,:   •.  1:     •  .•     *'''''  ^"  «     -   -     ■■      •    ' '  .'  '*  • 

-.i.fii./  '•  i  I'    SeOu  549.    " 

Tl/fE^aJ^f^^cefi  COS,  fi  tielsparok  'DUT  in  thi^cafe,  if  ^efe  words 

,/i¥^^  W  iefait,  ♦  Sfc.  J>ciatis  '^  W(eie  in  the  d«ed,  &c.  SciatU  me 

me/^c^iiire  «t  coQceiiili^  t  ^U,  ^^  dedije  et  eoMc^iJJe  tatiy  ^c.  taUm  viU 

tftleQVvUlMUiai  t^\xm^<i*tftboM^  nie$  lanmi  mium'y  this  is  good;  bvt  this 

cm  alk^era  perforce  et  vojf  de  grant  ^  et  flmll  €nure  by  force  and  way  ofgjtaht, 

n^my  p^'Wy  de  confirmation,  ife.  aadnotby  wayof  coniiTuiatioiH  &c» 

TII&RI?  ft  id  to  be  abfervcd,  that  a  man  hath  ttn  inheritance  ip  «  H,  6.  F.N.B* 
^ ^i'viftiiaei  whereof  thp  Wife  of  the  lord  Ihalthe  endpwed,  as  ^-S^ 
^^iSit'tt^eaeYdid ;  f(6r  Mhim  a  mati  may  have  an  eftate  m  fee  or 
i^^mi  0  iWe  or  yeereii  "  And  tberefote  Littt^on  is  h^re  to  be  «♦  R> 
utiArAd&ar^tftat  i6  thi  grant  thetc  li^cre  thrfe  words' (Aii  heins)  or  Di^ont.  ^, 
Hlb'^tidtliiD^paaed  but  fdr  'lif^;  as  of  other'  things  that  he  iuk 

^^  ffcm  ia  h.  and  M.  not  Rob.  t;M  not  i^  I.  Sfld  M.  nor  Rob* 

•    *  -  *"  '      '(i)  See  the  Chapter  on  ViUcaagc, 

T3 


Xa^j.  3*  Cap-  9*         Of  Coftfinnatioft.       Se^:*  543-^545. 


Se^  543. 


JTT  tofcun^fdih  ceux  vsrh  dedi 
^^  ct  concelfi  urtrontper  vdy  rf'ex- 
Vn^n^hmexit  del  choje  ^ju  on  grant; 
fhrome  wi  tenant  tient  de  fon  jeignior 
per  eertetne  renty  tt  Itjtignior  grants 
per  fonjhit  a  le  tenant  ei  afesheires 
/e  rentf  i^c-  ceeureru  a  letenont  per 
voy  d*exthigui/hmentp  car  per  eel 
grant  le  rent  eft  extinSi,  tfc. 


AND  fometimes  thcfe  verbcs  dedi 
^^  ei  concejffi  (hall  ^nure  By  way  of 
extinguilhment  of  the  thing  given  or 

f  ranted ;  as  ifa  tenanthold  orai&  lord 
y  pertaitie  retiti  and  the  lord  grant 
by  his  deed  to  the  tenant  and  his 
heires  the  rent,  8cc.  this  (hall  enure 
to  the  tenant  bv  way  of  exUnguilb* 
nient,  for  by  this  grant  the  rent  ia 
extind,  8cc. 


And  this  grant  of  the  rent  (hall  enure  by  way  of  rele^e. 


'(ffloll.)Kltft.} 


•  I 


Se6t*  544, 


[307.  b.] 


lii^N  mefmeie  manner  eft  lou  *  un 
"^"^  ad  un  rent  tkarge  kors  de  certaitie 
t^rre^  et  il  gravnta  al  tenant  de  la 
ierre  le  rent  charge,  8fe,  Et  la  caufe 
ejlipur  ceo  qiiecfppiert,perhsp(tro/s 
del  grant,  que  le  vdhtnt  le  ddncfr  eft, 
que  le  tenant  avera  le  rent,  S^r.  Jut 
cntant  qiCe  il  tie  puit  aver  hepefMver 
ajlun  rent  fiors  de  fin  terre  d'emefne^ 
pur  ceo  lej'ait  Jena  intendue  et  pris 
pur  le  pluis  advantage  et  availe  pur 
le  tenaunt  que  puit  e/iepris,  et  ceo  efi 
per  voy  d'extinguijkment. 


I 


N  the  fame  manner  it  is  where 
one  hath  a  rent  charge  out  of  cer- 
taine  land,  and  bee  grant  to  the  te- 
nant of  the  land  the  rent  charge,  8(c. 
And  the  I'ettfon  is,  for  that  it  appear* 
etir,  by  the  words  of  the  grant,  that 
the  will  of  the  dondr  is,  tnat  the  te- 
nant (haimrave  the  rent^  &c*  And 
'  inaTrnncli  ^s  hee  cattnot   have  or 

Ecrceive  any  rint  otit  of  his  owne 
md,  therefore  the  deed  flidl  be 
intended  «nd  t^en  for  the  moft  ad- 
vantage  and  availe  for  the  tijEfnant 
thiU  it  may  be  taken,  and  this  is  by 
way  6f  extiiigui(hmetn.  * 


34  H..$,  fol  41.   "b  Ut  if  the  grantee  of  the  rcnl-charge  granteth  it  to  ih 
(Aiitc  JjBO.  a,)     A'  q(  jJj^  Jj^„^  ^j^^  ^  lUtinger,  it  fliall  be  extinguifh€d  fat 

moitie ;  and  fo  it  is  of  a  feigniorie. 


the  tenant 
fox  the 


Se6l.  545. 


TTEJif,fij^o  leffa  terfe  a  un  home 

pur  termt  d'ans,  etpnis  jeo  con^ 

Jinnafon  eftatefans  pltds  parolx  mit^ 

ter  en  le  jait^  per  eel  il  rCad  pints 

greinder  eftate  que  pur  terme  (Tans, 

ficomejl  woii  adevanf. 

2  Et^itiUh  I«.  sad  M.  and  Rob. 


ALSO,  If  1  let  land  to  a  man  for 
-^^  ternae  of  yeares,  and  after  I 
confirine  his  eltate  without  putting 
more  words  In  the  deed,  Hb  v  this  he 
hath  no  greater  eftate  than  for 
terme  ef  yeares,  as  hee  had  before. 


,t««andM»andRdli« 


Lib.  3.       "  Of  Confiwaatlon.         Se^.  545, 547 


Sea.  546. 

I 

I 

TLfE  S  fijeo  rekffa  «  hyman  droit  II U  T  if  I  releafe  to  him  al)  my 
-^^  jMe'/eo  aye  e/i  /a  terre  fansplu^  ^^  right  which.  I  have  in  the  land 
t  parofs  wiiteK  en  It  fait,  il  ^ad  tJiaU    without  putting  more  word's  in  the 

defranktentmant.  X  ^^"^  P^V^^  ^"  ^^^^>  ^^  ^^^^  ^^  ^^^  ®^  freehol4 
tend,  monJiiSf  divers  grands  diverjities  (i).  So  thou  maift  uaderftand  (my 
perenter  releafss  et  confirmations.         foiine)  divers  great  diverfities  b^ 

tv^eene  releaib»  and  confirmations* 

In  thefe  two  Seaions  is  the  feventh  cafq  wherein  a  relesA  and 
confirmation  doe  differ. 

[308.  a.]  Se6t*  547.  (Ant»^) 

/TEMJi  jeo  efieant  deins  age  Ufa     A  L  S  O,  if  I  being  wiAin  age  let 
terre  a  vn  aiUer  pur  terme  de  xjr.    '^  land  to  another  tgr  termeof  xx» 
ans,  et  puis  il  gramUe  le  terre^  a  un    yeares,  and  after  he  granteth  the 


sic.  ced  releafe  efi  V(^d,  pur  ceo  qf$e  of  my  leffee,  &.c.  this  releafe  is  void, 

tV  n'u  ad,  afcun  jprivUie  perenter  Uy  becaufe  there  is  no  privicie  betweene 

et  rmy^  4c*    Me$  fijeo  confii-fne  fmi  bjm  and  me,  &c.   But  if  I  confinne 

ejiat€,  donq^e  ceji  cor^rmation  eft  hiseftate,  then  this  confirmation  ia 

i^ne!  Mes  fi  mon  le^ee  zraunta  tout  go^d.     But  if  my  leffee  grant  all 

fou  edate  a  un  auter,  donques  mon  his  eftateto  another,  then  my  releafe 

rdeafe  fait  a  U  grqntee  eft  bone  et  nvade  to  the  grantee  is  good. and 

ffectuaL  etfeftuallCi). 

HERE  ai«  two  thingp  ta  be  obferved;  Firft,  that  the  kafe  of  ^E-*-  ^-h- 
an  enfant  in  this  cafe  is  not  void  but  voidable.     Secondly,  | ^yg*^ 
this  is  tlje  eiglith  calc  put  hy  Idttletan,  wherein  the  releafe  aad^Cri.itc,S«>.. 
conHrmation  doe  'diScr,  8id.  42.  i  KoUU 

789,730.) 

t  f4tr^s  not  IB  l/an4  M.  nor  Roh.        ,     t  ^  ^^^  »  t-  ^^  M.  and  Roh., 

(jeC.  a.] 
<i)  lteMole«7o»a  (0  tS«e N«te %f%y 


T4 


Ub.  3,  Cap.  9.        Of  Confirmstion.         Sea.  i48,  549. 
£••';>  S«a.  548. 


.  »r'B*ft^ift'*diw  jrrffjifa  SM  frtif     A 180,'='' *■ 

T  93hsm igkHnf  hon th  fon  tent  a  ■**■  chkrc 

tlui  attS  fSr  timie  de  fonvie,  it  puis  another  n 

Warw/firmiJ  fitf^etenfe  dltrenl,  a  &Trfrtiee  t 

uMt  ut'iaur-H'tu'^enJee  tatleouea  faidrmLi 

;^  fimp.'if  befk  ioufirmntion  eji  void  in  i«  tail* 

■^uMnH  ti-^iMtfger  jhn  e/itfte,  mtrceo  fimnation 

tfluicetuif  ^tte  nmftfme  n'avmt  nfam  eft&te,  be 

napfait  m  U  rt'itt.  bailt  Dof  i 

■<»toa.4U.>  CTEttE  the  diverfitie  is  spparant,  betweene  a  rent  newly  created 

ji?  leV  and  a  rent  ini  rffe :  which  needetb  no  explication.     Only  this 

Pl.QMn.35.  ^' '"  tx  obferved,  tbat  LittUtan  intendeth  his  deed  of  Gtjnfinua;- 

Stt.-t.i9.  tlpa.ual  to-««mi(ie  U^  clufe  of  difii-efle  ;  for  otbeHrife,  «s  to 

(Anr.iM.  •.  .tlie.'OOBfiniutioitlhs  deedisTOld,  bMtbe  dabfe'of  difh-^lft  doth 

i-ulk  jw.-t.y  flnwmtta  a.  new  .gnat.  05  In  the  GUapt»r  of 'Rents  hath  bee(m 

■  «ti<L'                    ..-*.    "■■     ■        ■.   -:   ■■f^--^--  .  ■:^::- 


t.  16S.  >. 
bCM.) 


:    SoQL     'sis.    • 


TTfES  fi  home  foHftiJif  en /cede  "OUT  i?#,nwn  be  feifsd  lo  fee  of 
■^*^  rentjirviceoadermi  ciarge,et  rent"  fervic*    or    rent  r^^o    j^ -1 

Hgmntienulaunaulerpurlerme  charge,  and  he  grant  the  13"°'  "-J 

'  dt  vie,  tt  U  tenant  attftma^  et  puM  U  leiVi  ta.BB^^r -&r  Jtfe,  and  the 

eonfirmi  Vtfiale  de  (e  grantee  en/ee  tenant  attometh,  and  after  hee  con- 

iiiite,  au  nfetfimple,  ctjt  eoiijirmh-  firtneth  the  eflate  of  the  erantee  in 

tioji  eft  botte,  quant  a  tnlaTger  Jon  fee  taile,  orin  teefimple,  Uiiscoafir- 

e/iatefolonqua  iaparoit  le  coiijimia-  mation  is  good,  as  to  enlarge  his 

tion,purceo  queceltiy  quecot^rmaji  edateacconling  to  the  words  of  the 

*al  tempt  de  conjirtnalion  evoil  un  confirmation,    for   that  he    which 

revcrfion  del  rent,  confirmed  at  the  time  of  confirma- 
tion bad  a  reverlion  of  the  rent. 

U  E  R  E  V  the  eighth  cafe  wherein  the  releafe  and  conftnnotion  ■ 

doth  agree :  and  't  >s  ^cre  to  be  obferved.  tbat  to  the  grant 
flf  the  eftate  for  life,  LittUton  doth  put  an  attornement,  becanfc  it 
is  requiitte  ;  bat  to  the  confimuition  to  the  grantee  of  the  rent  to 
enl^^bis  efiatc,  there  is  noo*  peccl&ry,  and  therefore  he  pntlcth 
none ;  hut  of  thig  more  fludl  be  faid  in  the  Chapter  of  Atton>ement» 
5ea.556,557- 

*  r$bM  >ddad  I.,  and  M. 


Lib,  3.  Of  Confirmation.  Se6l.  550. 


Sea.  550. 

TifES  en  cas  avantdit  lou  home  ]RUT  m  the  cole  aforeA&i!  where 

-^*^  grauntnn  rent  charge  a  unoMttr  f^A  man  graatf  i^/WlHt  ^i^ai^  to 

/>i£r  tertheie  vie^  8*U  vcile  ^ue  le  another  fbr  teiwe  ^fiifi^i  She  ^^ 

grantee  Qviroii  ej\ate,en  le  taile,ou  tbat  the  ^raotas  ftiouM  bftWvan  ef- 

en  fee;,  ii  cgiient  que  le  fait  de  grant  tale  io  ta^le,  or  ip7f«l!e>  it  beboveth 

del  r^nt  charge  fur  ierm  de  vie^foit  that  the  dee4  ^f  giWtoCtbe  rent 

furrender  ou  cancelft  et  donques  de  charge  for  tenoe  of  life  be  furren- 

Jaire  un  novel  fait .  d*autiel  rent  dred  or  cancelledjand  then  to  make 

charge^  <e,  aver  et  perceiver  a  le  gran-  a  new  deed  of  the  lUc^  rent  charge, 

iee  en  le  taileou  en  fee,  6fc.    Ex  pau-  to  have  and  perceive  to  the  grantee 

cis  f  pittriina  concipit  ingenium.  in  tayle  or  in  fe^  kc.    Ex  paueU 

phuima  concipitwgeniimu 

^  OtrRRENDERoucanceL'W)    Note hy.cMii»liatiPn.<rfthe  Vid. Spd. €31). 
*^  deed  the  rent  which  lieth  orfy  in  grant. ccaleth  (as  here  it  ft^*S['^^* 
appeareth)  as  well  as  by  the,  furrender.    iWid  the  reafim  whnrtlbffe  ^  ^^    ** 
^f  the  grantor  make  a  new  grant  of  the  rent,  and  not  enUufgeit  by  ioa*p.  6S. 
way  of  coniirmatioD,  at  lAttUtan  muftj>e  ioteuded)  the  deed  (hould  JMowd.  tsr.a. 
be  furrendred  or  cancelledt  is  left  the  grantor  Ihoiild  be  doubly  ^^338. 
charged,  vis.  with  the  old  grant  for  Ufe,  aud  with  the  new  grant  in  ^  f^"*  ^'^ 
fee ;  or,  as  hath  beene  faid»  the  grantor  lll«g^grant  to  the  grsntee 
for  hfe  and  his  heires,  that  he  and  his  heires  ihall  diftreine  for  the 
rent,  &c.  and  this  fhall  'ampynt;  to  a  new  gran^,  and  yet  ampan.t  }• 
no  d4aU»cha2g^^  whefeof  ^oii  nu^^ee  befbra  in  the  Chapter  of   • 
Bents.  ^1  'ii     :*:-••  -  '    •    '  '*•    •  '♦  *'^  '\  '^  -  '      '  '• 

'  ,  ^>^''    •'•;'■  '» ^' ^'•.   S  '•  ..  .'    •       : 

(i)  SeeMU,;(2^^,  note  2.  ^  .,. .  .  . 
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Lib.  3.  Cap.  10.       Of  Attoroement*  Se6k.  55 1, 

Chap.  10.  Of  AUorjiement.       So6l.  551.  [309.  aj 

JTTORNEMENT  efiy  tamt  ATTORNEMENT   is,  as  if 

fi  j^^^  Jeignior  et  tenant y  et  le  ^^  there  bee  lord  and  lenaat,  and 

Jeignior  voile  granterper  fan  fait  les  the  lord  will  grant  by  his  deed  the 

fervices  de  fan  tenant  a  un  aiiter  pur  lerVices  of  his  tenant  to  another  for 

terme  d'dns,  ou  pur  terme  de  vie,  ou  terme  of  yeares,  or  lor  lerme  of  life, 

entaiUf  ou  en  Jee^  il  cuvient  que  le  or  in  taile,  or  in  fee,  the  tenant  uaufi 

tenant  atturna  al  grcuntee  eu  le  vie  attorne  to  the  grantee  in  the  life  of 

le,  grantor^  per  force  et  vertue  del  the  grantor,  by  force  and  vertue  of 

eranlt^  ou  auterment  le  grant  eji  void,  the  grant,  or  otherwi(jp  the  grant  is 

Jit  atturnemetit  eft  nul  outer  at  effed^  void.    And  attorneo^ent  is  no  other 

forfque  quant  le  tenant  ad  oye  del  in  effefi,  but  when  the  tenant  hath 

grant  fait  per  f on  Jeignior ,  que  mefme  heard  of  the  grant  made  by  his  lord, 

ie  tenant  agrea  per  parol  a  le  dit  that  the  fame  tenant  do  agree  by 

grantjicome  adire  a  legrauntee,  Jeo  word  to  the  faid  grant,  as  to  fay  to 

«ioy  agree  a  le  grant  fait  a  vou9,  the  grantee,  I  agree  to  the  grant 

♦  ifc.  OK,  JtOfJiie  t  bien  content  de  le  made  to  you,  &c.  or  I  am  well  con-. 

graunt  fait  a  vous;  mqis  le  phis  tentwith  the  grant  made  to  you;  but 

£»rnmonattumement  efi,  adir€$  X  ^^''f  ^^^  i^^^ft  common  attornment  is,  to 

jeo  aiturtta  a  tous  per  force  (kl  dit  fay,  Sir,  I  attome  to  yon  by.  force 

gMunty  oil  jeo  deveigntve^re  tenant f  of  the  faid  grajit,  or  I  become  yoor 

£fc.  ou  II  dvernr  ml  grantee  un  denier,  ienant>  £uc«   or  to  deliver  to  tbe 

ou  un  maile,  M  unfnrtkingy  per  voy  grantee  a  pennie,or  a  halfepennie,  or 

d*attornemeni^  a  ikithing,  by  way  of  attomement. 

Braam.  lib.  2.  *"    ATTORNMENT"  is  aii  agreement  of  the  tenant  to  the 

b'  ^^  10"  b  grant  of  th«  feigniorie,  or  of  a  rent,  or  of  the  donee  in  tayle, 

iT^ei"  et  17^  ^^  tenant  for  life  or  yeere»;  to  a  grant  of  a  reveriion  or  remainder 

Tleta,  lib.  3.  made  to  another.     It  is  an  ancient  word  of  art,  and  In  the  common 

cap.  6.  law  figniiieth  a  toriring  or  attorning  from  one  to  another.     Wee 

(1  Roll.  Abr.  life  alto  altonuwicntum  ais  a  Latine  word,  and  ettornav^  to  attome. 

?i  ReD  68  "i  '^^  ^^  Bra^on  [a]  ufeth  it :  Item  videndutnj  ejlji  dwniaHs  attornare 

,  ,  „  '^'       ...  vojfit  alicui  hoffwghim  ct/ervitium  tenenli$fui  contra  voluntatem  ipfiu*. 

rieta.    Brit^pj  ubi  fopra. 

And  the  reafon  why  an  attoniment  is  requifite,  is  yeelded  in  old 
Bradton,  lib.  9.  bookes  to  tie,  Si  dominu*  attornare  pojitjervitium  i mentis  coutra  ro- 
fo.  81.  b.  '  luntatem  tenentisy  taie  fequeretur  inconr^nienSf  ^ubd  pqffit  evmfubjv- 
Brittany  ubi  gQ^^  copitaii  inimicofvOy  et  per  quod  teueretur  fecramewtumfidclitc^ 
fopra.  tisfacere  ei  qui  eum  damniftcare  tntenderet  {i). 

Tide  Iiitt.  "  II  covient  que  le  tenant  attorna  al  grantee  en  la  vie  del  grantor^ 

fol.  198.  Sfc'^    And  fo  mud  he  alfo  in  the  lite  of  tb$  grantee ;  and  this  is 

11  H.7.  t9-        underilood  of  a  grant  by  deed.    And  the  jeafon  hereof  'Wy  for  that 

lol  ^Shelic vc'i  ^^^'y  S*"^^  ""^  ^^®  ^^^  ^  ^^  *^  fubftance  thereof  in  the  life 
^^^         ^      both  of  the  grantor  and  the  grantee.    And  in  thi^  cafe  if  the 

grantor 

*  QT^.  not  in  L.  ind  M.  nor  Roh.  {  Qfr*  added  in  L.  and  M^  sind  Roh. 

f  hiin  not  in  L.  and  M  nor  Roh*  ( livirer''-^Uvir&%  L.  apd  M.  and  Ruh» 

(t)  [See  Mote  271.} 


Lib.  3.    .  Of  Attornemcnt.  Se£k.  651. 

grantor  dieth  before  attomemetit,  the  feigniohe,  rent,  reveriion,  or 

rdniainder  defceud  to  bis  beire ;  and  therefore  after  his  deceafe  the  40  Afl*.  19. 

ftctornemetit  commeth  too  lu.te :  fa  hkewile  if  the  grantee  dieth  ^-^  H.  6.  r. 

r-jnn    K  1  t>eforc  attoinexnent^  aii attornement  to  the  heire  is  void,  for  Jj.^'  ^' J"^,  - 

U"y.  D.J  ^tijing  delcended  to  him  :  and  if  he  (liould  take,  he  fliould  Iq^'^I^ 

take  it  83  a  purchafor^  where  the  hei|*e8  were  added  but  as  words  of  (9  Rep.  S4. 

limitation  of  tlie  ellate,  and  not  to  take  as  purchaiors.  Se^  564.) 

But  if  the  grant  were  by  fine,  then  albeit  the  conufor  or  conafee  ' 

dietH,  yet  the  grant  is  good.     For  by  fine  levied  the  ftate  doth  34H.  6.r,  ' 

pafle  to  the  conafee  and  his  heires ;  and  tlie  attornment  to  the  20^.6.7! 
conufee  or  his  heiresat  any  time  to  make  privitie  todiihraine  is 

fufficient.   -  But  ail  tins  isno  be  taken  as  L/^^/c/oit  underdood  it,  viz.  Bra^on,  Tib.  2. 

of  fuch  grants  as  have  their  operation  by  the  common  law.     For  ^ol.  81,  as.  sec. 
lince  Utiktwn  wmte,  if  a  line  be  levied  of  a  feigniorie,  &c.  to  another 

to  the  uftfof  a  third  perfou  and  iiis  faeires,  he  and  his  heires  fliall  Lib.  6.  fol.C8. 

dillraiiifr  without  a^y  attornment,  becaufe  he  is  in  by  the  itatote  of  |i.''  MojJc 

271^.8.  cap.  10.  by  transterring  of  the  liate  to  the  afe,,  andfo  *^"»c*»e  a  cafis. 
.  he  IS  in  by  ad  in  law. 

And  fo  it  is,  and  for  the'  fame  caufe,  if  a  man  at  this  day  by 


fion,  and  a  retnainder.     So  as  the  law  is  niuch  changed,  and  tlie  Vide  Se6t  584. 
ancient  privilege  of  ten.'ints,  donees,  and  leflees  much  altered  con- 
ceniittg 'AtTOrtteinem'fm<reLi<//c/o»  wrote. 

But  if  tke'  cc^iufee  of  a  fide  belbre  any  attornemeut  by  deed  in-  (Ant.  104.  b. 
dented  and  inroiied^  bargaineth.  and  ielleth  the  feigniorie  to  another,  Poit  SSi.  b. 
the.  bargainee  ihall, not  jirftrahie,  becairfe  the  bargainor  could  not  t?^F' ???*^ 
diftrainp.'   Et  Jic  4f^  finnlibwi ;  i^x  nemo  pot  e^  plus  J  ark  ad  nlium  viUe  Sect  iS 
iraMf'erre  quam  ipfe  kabet.    Vide  SeSt,  149.  where  upon  a  recovery, 
the  recoveroT  ih'ill  diftraine  and  avow  without  attornement. 

A  grant  to  the  king,  or  by  Che  king  to  another,  is  good  without  49  £.  5. 4. 
attornement,  by  bis  prerogative.  34  H.  6.  8. 

6  C  4.  IS. 

"  Attornement  rji  nul  Outer  en  effea,  ^c."    It  is  to  be  underftood  i^L^^b.*  «94. 
•Ihat  there  be  two  kinde'of  attomements,  viz.  an  attornement  in  deed  Se€L  .564.' 
or  exprefle,  and  an  attornement  in  law  or  implicite.     Of  attome-  1  Hep.  Alton 
ment  expreife  or  in  deed  Littieton  fpeaketh  here,  and  of  attome-   Wood's  cafp. 
ment  in  law  he  fpeaketh  after  in  this  chapter.    And  to  both  thefe  ^^^Sr^  not. 
kinds  of  attomements  there  is  an  incident  infeparable,  that  is,  that  i  q^q]  44^, 
the  tenant  hath  notice  of  the  grant ;  for  (an  attornement  being  an  Jon«s  376.) 
agreement  or  confeqt  to  the  grant,  dec.)  he  cannot  agree  or  coxdent 
,.  to  that  which  he  J^noweth  not.     And  the  ufuall  pleading  is,  to  Lib.  9.  fol.  67.h. 
which  grant  the  tenant  attorned.     And  therefore  if  a  bayly  of  a  Tooker's  cafe, 
mannor  who  ufed  to  receive  the  rents  of  the  tenants,  purchafe  the  JJ  ^^'i,^!!"' , 
mannor,  and  the  tenants  having  no  notice  of  the  purchafe  continue  ^**Qt,i  fup*J|[* 
the  payment  of  the  rents  to  him,  this  is  no  attornement.     So  if 
the  lord  levie  a  fine  of  the  iei'gniorie,  and  by  fine  take  backe  an 
edate  in  fee,  the  tenant  continueth  the  payment  of  the  rent  to  the 
firii  conufor  without  notice  of  the  fines,  this  is  no  attornement.  Lib.  ?.  Tooker*! 
But  it  is  to  be  knowne,  that  there  be  two  kinde  of  notices,  viz.  a  caie  ubi  fopra. 
notice  in  deed  or  exprelTe,  whereof  Littleton  here  fpeaketh,  when 
he  faith,  that  the  tenant  agreeth  to  the  grant,  and  a  notice  in  law 
or  implied,  yf/het^i  Littleton  hereafter  fpeaketh'  ui  this  chapter. 

*'  Del 


/ 


Lib.  3.  Cap.  10.         Of  Attornement. 


Sea.  551'. 

"  Dti  gnittfait  ptr/oaJiigBior."  Here  u  to  be  fef  ne  when  th* 
thioe  gmnud  is  altsrtd,  wbut  becommcth  of  tbe  att^rnemeui. 

Iftherc  be  lord,  tnefne  und  tenant,  and  tife  'tnofne  £;rdiit  .over 
ha  attin^itu  by  deed,  the  lord  rekalcth  to  ifae  tenunt;  ^Thereby  tlie 
mtfnuUic  is  extin<^>  and  tbtrt  a  a  root  bji  farpluf.i;je,  an  littome- 
luBSE  to  the  gruit  of  this  rent  fcdu  i>  gftod,  ultiioiigh  the  qoatitie 
of  that  put  of  die  rent  is  altered,  bcciafe  il  is  uLlcred  by  act  ia 
Uw.  ■  ' 

Jf  a  romrrion  of  two  acrc'i  be  granted  by  doed,  ami  tbe  leflbr 
befoie  uUoriwBieiit  levit  afioe  of  one  of  them.  Uid  ibe  tenant  at- 
tonu  lu  tlie  i^HRtee  by  deed,  thle  ie  good  iot  thvotber  acre. 

[a]  If  the  levcrfiDD  be  graated  of  (}ire«  atree,  and  lb«  leflce 
a^ree  to  the  fold  gnuit  for  one  acre,  this  it  good  lor  all  ibree  ; 
and  fo  it  igofsnattorncmept  in  Liw,  if  tlie  reveifion.ot  three  acre* 
be  griuiced,  and  the  le/l'ee  I'urrciider  one  of  tlie  acrM  (o  the  grantee, 
thiittttomement  (hJl  be  good  for  tbe  whole  reverfion  of  the  three 
acres  according  to  tbe  grant. 


y,  imd  inoM'  OMy  by 


Ant  Si.  «. 

t9r.  b.  £96.  B.) 

TnbVrl'ii  c»fe    ' 

11  H.  T-.  ra    ■ 


I'otdier'i  «»fe 
ubi  riijin.     Fl. 
Con.  tST.  483. 
(Aut.  187.  b.) 

a  11.1.  tit.,    ,. 
Attort)'elD«iit  |, 

ijii.4.f.  a.  ■ 

HcDiling>i  cafe. 
(Mo.  91.  COD. 
t'Lw);58.^   ■  ", 

Tempt  E.  i. 
Ari.,riv  it^.  . 
18  F.*.  7.      ■- 
(Anr.£ll.b. 
31t.b.    «Re|k 
6:1.    5  Rep. 
yord't  cafe. 
1  Roll.  Alir. 
411.  3  Leo.  17. 
4Leo.23.> 


' '  -Agrta  per  parol,  i^t."     And  ia  bu  it 
bit  dee(l  in  writing.  ■.  ^v 

"  Sko'ic  aiire  a  It  graultr,  ^c."  .  Hfre-ie-t^  be  foww  't«MfJ>(i|t 

manner  bf  grRtitt't:^  the  atlomemcDL  is^nod.    RAjj^larly^he  t^^j^«^' 

nientmuft  be  accorttinglo  thegrdnt,  eutwr  (^^prelily  or,(n»fili^((|y. 

I  hfttii  We  fpoken.  ,     i  ,    "..■     .  ^. 

tevtrfion  be  granted  to  two  by  deed,  and  r.,'  '_        -i 

d, !  but  hot  io  veil  tl^n  x-averfian  »?^  ifl..lMp»*re 
.isBwde;  but  it.fliuUcBiH«tp..b*ihth*«wrt?«9, 
ig.io.ihe  jjriUit,.aijid.jbiiiia(,it;c*^i»»tv)ifMi»beff*- 
1  Id  wjioni  tlie  attgnienieiil,  is-itta(te..,jUid;  to 
(UethtthcHtlornem^ntto^tba  iunavuri«igj)«^  . 
by" deed  his  fcigniorifi  to  J(.  j<>r.hft',,-[l«  f cj^#iir 

„...  .„ .,  ,..,,  .^.  dietl!,  au<l.tbe]i  tbcioiwnt  ^ttorna  to  ^.^l^af* 

famerheni  is  void,  beeiiiifc  it  is.itotac»ordJng,tp  thtgnuH'i  ■to^'^<tn 
i;'  Ihobid  bttve  a  letntundcr  without  any-particular  efiuinB.-.;  ,;-  n-c- 

If  ft  reyeriioo  be,  gninted  to  amaiiand  a  wonwBt -iht^iUiW!  to   - 
have  iqoities  in  law  ;  but  if  ttie^'enterinar.'lie  an^tbuiattoniein^ 
Ts  hiu),  theylh'all  have  no  moities  (aild  yet  tiy  Jhii  putpectpif  ,^a 
grant  theyan  tojbaye  moitieu),  becaufaittsby  Wtuihtvi.        ;    .  , 

u  a  feme  crant  u'reverflontojijxiaaiit  fat,  ,avd  ^piiiiyJKtm  tH^  . 
grantee,  iheTeflee  attorue.ta  ihe  Luiband,  tlii^u-a.gacid^VtA'aKH 
mrnt  in  law  to  tlie  l](tlb>md. .    ..  ,    .  ,.,.„■., 

"If.  a  reverfioii  be  y^ahttj  hy  deed  to  4ha-nre.of  .X.5.*n^tlw 
lelTee  hearing  the,  .deed  .read,  tir. having -i>qUta^f~t^e;.<Oftttvifr 
thereof  at  tome  to'cffyqui:  tr/l;  ihii  Wan  implied  atiornement  to  the  , 
griuttte.-  ■ 

If  areyeifion  b^gsa^tedjforjifcj  the^remfiin^  taiJul|)t^t))ctT«- 
n>«ndcT  in  fee,  the  actorneinent.  tQtJi&"|^^i^.fbi;Jife.-ih^;«9Ui:f 
toitheci)  in  tfae  reminder)  IoacH  the  r£;iuuD(kr  in  lh«n>  ■  .-  ?..  •'. 
'jlndibthqfe  cafes  if  tb'e  tenant  Jhauld.^j^,  tbta^Xdfc-fttftn^-tA' 
t^  frrantee  fbr  lif^,  but  that  it  /hull  not  benefit  any~  Of  them  in  re- 
raiunder'after  his  death,  yettheattomement  isgpod  totheraall; 


Lib.  5.  Of  Attomeittent.  Sefl.  552. 

for  faavutg  attorned  to  the.  tenant  fojc  lUe,  tht  law  (which  he  can* 
not  contn&)doth  v^ft  ftll^blie.  remainder.  J^nd  of  this  more  Ihall 
be  faid  jbereaA^rin-tbisjcbuptfir. 

LiUletfM  here,  putlierth  frve^esamplea  of  an  exprefie  attornement, 
bdt  of  them  tb.^  lat^  U.  tte  beil^  becaufe  the  etire  is.  ti<yt  only  a  wit- 
fiefle  ot  jthe  ^/c^rd^,  .but  the  eye-  of-  the  delivery  of  the  penny,  Sec. 
and  fo  ther«  in  dUium  et  J'aCtMm*    And  any  other  ^vords  .which  im- 
port an  agreement  or  all^nt  to  tlie  grants  doe  aiiiount  to  an  uttome- 
ment    And  albeitthefe  Hvc  exprelVe  attomements  be  ail  -fet  down 
by  LUiUiof^  tp.  be  made  to  the  peri'on  of  the  grantee  [b],  yet  an  [6]  Lib.  s. 
attornement  in  the  ^feace.of  the  grantee  is  fofficient ;  %  if  he  iV>1.69,69. 
doth  agre&to  th9  grd»it  either  in  hisprefence  or  in  his  abfence^  it  I^h  n*,*, 
isfuakieut*  ^,     .  .  Attornemcfit 

.  : .  ia^AOi    ( 10  Rep.  5f.    Ctt>.  Cur.  440.    1  Roll.  Abr.  300.    Vyet  998. «.) 


Sed.  552. 

TTEMfJi  lefeignior  graunt  lefer-  A  LSO,  if  tlielord  grant  the  fer- 

■^  vice  defon  tenant  a  un  home,  et  -^^  vice  of  his  tenant  to  one  man, 

pvds  per  un  faitportnnt  u»  darreine  and  after  by  his  deed  bearing  a  later 

date  ilgranta  mefmes  lesfsrvices  a  un  date  hee  grant  the  fame  fer vices  to 

auier^  et  le  tenant  attornea  iejecond  rniother^and  the  tenant  attome  to  the 

grantee^  ort  le  *  dit  grauntee  ad  tes  fecond  grantee,  now  the  faid  grantee 

jervices;  etcoment que aptesle  tenant  hath  the  fervioes  ;.  and  albeit  after- 

voile  aitomer^ate  primer  grauntee^  ward^i  the  tenant  will  attorpe  to  the 

cefi'c/erement  void,  Sfc.    .  ,  .            -  firltgriuiiee,tlxisis<:Jearely  void,&c^ 

rJ£R£  it  i*  t<g be ^bfervciJ,  that  Lftt/cfqrt  exprefleth  liot  Vhat 
ellal^  i**  grafit*d;*  and  very  materially  j  for  if  the  f9rmer  graut 
were  in  fetf,  <Uiid  the  IbXttit  grant  were  for  life,  and  the  teb4nt  doth  (Crp.  Ou*.  984. 
firft  at  tome  td  tlieTecoild  grantee,  he  cannot  al\er  attorne  to  the  il^^-Abr.d(K7. 
firll  grantee  to  moke  th'e^  fte  fimple  paCTe,  for  that  fhould  not' be  ^^^'  *^^'  *'' 
according  to  'the'  gf^dfi;  But  in  that  caie  the  attornement  to  the  i 

firft  is  tountarmaiffded.  And  foit  is  if  a  reveriion  expectant  upon 
an  eftate  ibr'iife'be  graiited  to  another  in  f^e,  and  after  the  grantor 
bf  fore  attorhemem  cbnfirmtf  the  eflate  of  the  lelT^e  in  taile,  tbe  at* 
tomement  to  the  grantee!  for  the  fee  fnnple  i ^  void. 

In  the  fame  manner,  if  a  rcvcrfion  upon  an  eftate  for  yeeres  be 
graiited'  icf  fee;  and  the  leifbr  confimle  the  eftate  of  th^  leHi^e  for 
hfe,  b^  ettHnot  afterwards  attorne.  ' 

-  1    1    If -a  feme  fole  makcth  a  leafe  fcr  life  or  jcares,  rcferving  a  ii  H.  7. 19. 

[310.  D-i>jpei»t,  aftd  granteth  the  reverfion  in  fee,  and  taketh  hu(band»  «K.f.vbJ. 
tbisiseceUDftermandof  the  attornement.  »  ^^^   . 

Where  oar  author  putteth  his  cafe  of  the  whole  reverfion,  if  two 
copap&men  bee  of  a  rereriitm,  ^d  one  of  them  gfantetb  her  moity  p  •  «t*  ««  <« 
by  6ht,  the^eonbfe^  ftall  have  a  gmd  Juris  ctamat  for  the  moitie.         ,^  Hemliil^^^ 

'  ^^   -''     ;•    '   '    ""  cafe  ubi  fupriu    (1  RolK  Abr.  Ssl.) 

Ifik!^  ekfe  tb^touir  ai^tlior  here  putteth  of  feverall  g;canteeSf  if  U  H.T.  U^ 
(hd  t^natit-attome  to4]^t^  ^  them,  th^  Attornment  id  void,  becaufa 
it  is  not  accdl^iffii^  toAf^^gtant.     If  a  ret^on  be  granted  for  Mfe, 
aid  after*  it  Is  g^ed  to  "^e  fam«  grantee  for  yeares,.  an4  the  lefle*     ' 

attosietk 


Lib.  5-  Cap.  10^       Of  Attornement.  Seel.  55S., 

attoroeth  to  loth  *graiit9,  it  is  %'oide  for  the  incertaintie :  i  imtff^ 

fortiori f  if  the  lord  by  one  deed  grant  his  feignione  to  /.  biihofi  of 

London  and  to  his  heires,  and  by  another  deed  to  /.  biihop  of  London 

and  to  his  iuccefTors,  and  the  tenant  attorne  to  both  grants,  the  at- 

m"*iu?  *"       tomement  is  void  ;  for  albeit  the  grantee  be  but  one,  yet  he  hatli 

'^  fevmrall  capacities,  and  the  grants  are  feverail,  and  the  attomement' 

is  not  according  to  cither  of  the  grants. ' 

But  if  A,  grant  the  reverfion  of  Black-Aere  or  WJiUe-Acre,  and 
the  leflbe  attorne  to  the  grant,  and  after  the  grantee  makethhis 
ele6tion,  this  attomement  is  good  ;  for  albeit  the  ftate  was  incer- 
taine,  yet  be  attorned  to  the  grant  in  fuch  foit  as  it  was  made  : 
.  *  and  fo  note   a  diversity  betweene  one  grant  and  feverail  grants^ 

and  obferve  in  this  cafe  an  attornein^^nt  good  in  expectation,  and 
yet  nothing  pafled  at  the  tiiue  of  the  attoruement,  but  by  the  eleCiioti 
fubfequent. 

Se6l.  553. 

TTEMyfehome  foit  feifie  de  tm  A  LSO,  if  a  man  be  feifed  of  a 

^  tnannor,  qtidmamior  eji parcel  en  mannor,  which  uiannor  is  par- 

JemefnCy  et  parcel  enfervice,  ill  voile  celtiii  deineihey  and  parcel!  infer  vice, 

aliener  eel  matuior  a  uu  auter,  ilco-  if  bee  will  aliea  thi^  mannor  to  an- 

vient  gue  per  force  del  alienation^  other,  it  bcbooyeth  that  by  force  of 

gue  touts  les  tenants  que  teignont  del  tlie  alienatioq>  ail  tbe  tenants  which 

alienor  come  de  fgn^nflimor  *  ntls^r^  bciJd  of  the  lienor  as  of  his  mannor 

nerent  al  alienee,  ou  autermenf  fesi,  doe  attorne  to. the  alienee,  or  other- 

fervices  demurront  contiimalmeht  en  wile  the  fervices  remaiiie  continually 

I' alienor yfo)f  rife  tenants  a  voluntf;  in  the  alienor,  faring  the  tenants  at 

gar  il  ne  befotgne  que  tenants  a  volunt  will ;  for  it  necdeth  not  that  tenants 

attument fur  tiel  alienation,  S^c.  j:  ~  .  at  wiiUdoe  attorne  upon  fuch  alien- 

atioiiy  &c. 

TeiDpsE.  3.  TJXR£  it  is  toi  hep. obl^rved,.  that  wfaea  aman  tnalietb  aiiioii^ 

^"""*|"j*°^'  uient  of '  a  mamior,'  tht  feivkes  doe .  not  ^aflb,  but  remains  m 

(;Si<t  310.  Sit.  ^^  ^ofibr  uutili  tj^e  freeholdors  doe,  uttome  ;  and  ^len  they  4po 

57S.Adc's63.iu  attorne,  the.  attomement  ihall  Jhave  relation  to  fome  ptrpoie,  .iqid 

Foil.  341.  a.  not  to  other.     For.  albeit  jjie  attornexnyent  bee  made  ^luu^  ye^rejn 

3lte|).^9.  after  the  feoffment,  yet  it'ftiiiU  have  relation  to  make  it  pufl'e  oyt 

lL«e*S06.)  ^£  ^Yie  feoftbr  ab  mitio  even  by  the  liverie  upon  the  feoffhieiit,  but 

not  to  charge  the  tenants  with  any  meane  arreruges,  or  tor  wafle 

in  the  meane  time,  or  the  like, 

(2  Roll  Abr.  ^*  *  reverfion  of  hind  bee  granted*  to  an  ahen  by  deed,^  and  be- 

9^4, 395.    Pla  fore  attorneraent  tlie  ahen  is  vcmde  denizen,  and  then  the  attorhe- 

489.  b.  483.  a.  ment  is  made,  the  khtg,  upon  olTicc  tbuiid,  fhaU  ha^e  the.  land  :  for 

mi'^\    ^-  »s  to  the  eftate  hetweens  the  parties,,  it  pafl'eth  by'tlie  dedd  d* 

Pia'k5E.3.     »'''^'«(i)-  '    . 

coram  rege.  ^^  ^  ^^an  plead  a  feoffment  of  a  mannor,  hee  need  not  plead  an 

Suffex  in  attomement  of  the  tenants  ;  but  ^if  it  be  materiuil)  it  mu^  be  de* 

TheTftiub  nied  or  pleaded  of  the  other  fide. 

/  And 

*  &c.  sdded  L.  snd  M.  and  Roh.  Mr#  ih  tetptont  a  vohntt  fafint  filoKeMt  per 

t  $fc,  added  in  L.  snd  M.  and  Roh.  jirc4  de  tul  aliemation^  added  ui  L.  and  M. 

Ifurce^auemefmikiterresitUMemente     and  Roh.  and  in  MSS. 

(i)  [Sec  Note  173.3 


Lib.  3*  Of  Attomement,  Se6l.  554. 

And  upon  cdnfideration  had. of  all  the  bookes  toncbiog  tbia  silG.3. 47. 
point,  whether  the  fervices  of  the  freeliolii«r3  doe  paffe,  wherein  p1^*?J^®"*'^ 
there  have  beene  three  feyerull  opinions,  via.  fonie  have  holdea  ^^liff,  p.  6. 
that  the  fervices  doe  paile  in  thtt  right  by  the  livery  as  parcell  of  4:3  AIT  p.  to. 
the  maonort  but  not  to  avow  without  attornement,  a«  in  the  -cale  of  5o  £.  ^ 
the  fine.     And  others  have  Jioldeh,  that  they  both  paife- in  right  ^^^^ 
and  in  pofleflion  to  diftreine  without  attomemsnt.    And  the  third  q^/ervicia  ti, 
opinion  is,  that  iuthis  cafe  the  faid  fervices  pafle  neither  inpolfef-  g  n^  4.  l  Ik 

X'lw        1  ^'P"  ^^^ '"  r>£^^  ^u^  until!  attornement  reniaine  continually  is  H.  4. 

1^1 1.  a.J  ^j  ^jjg  alienor,  as  Littleton  here  holdeth.     And  fo  it  was  «o  H.6.7. 
rcfolved  Ptf/qA.  15  Eliz*  betweene  Bra/ditch  and  BaiiocU^  according  qV^' ^o* 
to  the  opinion  of  our  author.     And  I  pever  yet  knew  any  of  Lat»  ^^  ^  ^  j^  ^ 
ilefofi's  cafes  (albeit  I  have  knowne  many  of  them)  to  be  brought  in  1  H.  7.  Su 
^ueirion,  but  in  the  end  the  judges  concurred  with  our  author.  4  £.  6.  Auome- 

mtm,  Br.  .30. 
Vid.  Hill.  14  Eliz.  Rot.  508. 10  Coiuuiuiii  Banco. 

And  where  our  author  fpeaketh  of  the  attomement  of  the  free-  9S.  S.  th.  At- 
•holdera,  if  the  lord  make  a  leafe  for  yeares  or  for  life  of  4  man*  t«>rn«ii«iit  ia.k 
nor,  and  the  freeholders  attorne  to  the  leflee,  if  after  the  reveifioa  j?£  5^47' * 
of  the  mannor  l^e  granted,  the  attornement  of  the  leilee  for  ycarei  |  h,  '5.  ^f .  k 
or  life  ihall  binde  the  freeholders :  for  by  their  former  attomement*  Vid.  lit.  $<^ 
they  have  put  the  attornement  iuto  the  mouth  of  the  lelTee.  ^.^  ^  ^^ 

"  Forfiprife  tenant  a  vafimf,  SpcJ*  Here  ia  implied  tenant  at  wiU 
^  by  eopie  of  court  roll  according  to  the  cuilom  of  the  mannor, 
fo  as  the  freehold  arid  inheritance  both  of  lands  in  the  hands  of 
tenant  at  will  by  the  common  law  or  by  cuilome  (hall  paffe  bi^tJk  ia 
right  and  in  poficffiot^.viridiout  any  attomemf^t  ( 1  )^ 


TTEMrJiJoientfeigmoren  tenajit,  A  LSO,  if  there  bc«  lord  and  tc- 

"*  et  le  tenant  leff'a  la  tem  awi  auter  ^^  iiant,  and  the  tenant  I^tteth  th» 

pur  terme  de  vie,  <m  dona  ht  terre  en  land  to  anoth^  for  tenp  of  life,  or 
/e  tailejiroent  le  reverfion  a  luy,  S^c. .  givcth  the  land  in  lailc  faving  the  re- 

fi  It  fetgnior  en  tiel  cos  granta  fan  vcrfion  to  himfelfe,  &q.  if  the  lord  id' 

feignioiy  a  un  auter,  il  covient  que  fuch  cale  erani  his  fbiguiorjf  tp  an** 
ceTujf   ert   te  reverfioji    atturna    a/  .other,  it  besoveth  that  bee  in  the  re- 

grauHtee,  et  netmf  le  tenant  a  terme  verfion  attorne  to  the  grantee,  and 

ue  vie,  ou  le  tenant  en  le  taik^  pur  ceo  not  the  tenant  for  terme  of  lite,  or  the 

que  en  cejt  cms  celuy  en  le  reverfion  tenant  in  taile,  xbecauie  that  in  this 

ejl  tenant  alfeignioTy  et  nemy  le  te*  cafe  he  in  the  reverfion  is  tehapt  Id 

nant  aierm^  de  vie,  ne  le  tenant  en  tlie  lord, and  not  the  tenant  for  terme 

le  taile.  of  life,  nor  the  tenant  in  taile* 

T7OII  it  ia  a  maxime  in  law,  that  no  ma^  fiiall  attorn^  to  any  (^^P-^Sr) 

grant  of  an^  feigniorie,  rent  fervice,  reverfion  or  remainder, 
but  he  that  is  immediately  privie  to  the  grantor;  and  bccaufe  in 
this  caf4^  there  is  do  ipyrivitie  betweene  the  lord  and  the  tenant  for 

life, 

(i)  For  die  diferenee  between  fnfin  tnd  attomement^  fee  Bredlmtn't  ctfif,  i  Xcp.  %i.  b. 


Lib.  3.  Cap.  I0»      Of  Attornement.         Seft.  555,  555. 

Iift»  or  dooee  in  taife,  but  only  betweefif  the  lord  and  him  in  the 
rrver&m;  for  in  this  cafe  the  attomtineBt  of  him  in  the  reveriioB 
onty  is  good. 

<•  Sm:<mi  k  rtcerjhm  a  luif,  4-c."    That  is  to  fay,  withoot  limU 
tation  of  any  remauider  over ;  and  this  is  bat  to  make  his  opiniun 
,    ptiiiT  as  to  the  point  that  he  putteih  it. 


d6Ct»    O  d  O  • 


JpN  m^ffu  kmmmer  ej  laujimt 
•^  fngmnmr,  mrfna  ei  temtU^  ^Ji  It 
Jfeigniour  voUegranier  lesjirvicea  del 
m^iUf  cement  qmt  il  ne  fait  afcun 
mmtiom  em  jfoii  grant  M  me/me, 
umeon  il  cavieni  que  le  mefnt  «/- 
tuma,  fifC'^  ii^My  ^  tenant  wtra^ 
vaikf  ifc.  /mr  ceo  fue  le  mejne  e0 
tenant  a  luy,  tfc. 


T  N  the  fame  manner  la  it  wbere 
there  are  lord,  meihc  and  tenant, 
if  the  lord  will  grant  the  fervices  of 
the  mefne,  altMsit  hee  maketh  no 
mention  in  his  grant  of  the  mefne, 
yet  the  mefne  ought  to  attome,  2cc. 
and  iiot  the  tenant  penvvaile,  ^  ,  ^ 

&C.  for  that  tl>e  mefiie  isLSi^*  b.J 
tenant  unto  l}im>  8cc. 


This  llandeth  upon  the  fame  rea&n  that  the  next  precedent  cafe  did* 


Se6k.  556. 

» 

•  

TLfES  atUerment  ejl  loucertaine  l^UT  othcrwife  it  is  where  cer- 
^  terrt  e/l  charge  d  un  rent  charge         taine  land  is  charged  with  a  rent- 

au  rent  feck  \  carentiel  cafeficeluif  charge  or  rent  fccke;  for  in  fuch 

pie  ad  h  rent  charge  ceo  grant  'a  tin  cn^e  if  he  which  hath   the  rent- 

aater,  il  ament  que  le  tenant  del  charge  grant  this  to  another,  it  be- 

franktenement  attuma  al  grantee,  hooveth  that  the  tenant  of  the  free^ 

jntr  ceo  que  le  franktenement  e/l  hold  attorn  to  the  grutitecy  for  that 

charge  ove  lerent,  S^c.    Et  en  rent  the  freehold  is  charged  with   the 

charge  nid  avozcrie  doit  ejlre  fait  fur  rent,  8cc.   And  in  a  fcnt-charge,  no 

afcun  petfon  pur  le  difLrejIe  prife,  4rc.  avowrie  ought  to  be  made  upon  a!>y 


mei  ifavQwera  le  prife  ione  et  droi* 
iurelf  come  en  terres  ou  tenemetits 
j^t  charga  a  fan  dijlreffe,  i^c. 


perfon  for  the  dittrefle  taken,  lie. 
out  bee  dial!  avow  the  prifet  to  bee 
good  and  rightfully  as  m  lands  or 
tenements  fo  charged  with  his  dii^ 
trcffe,  8tc. 

(aRfp.  M.  a.)  XI  ERE  18  to  be  obferved  a  diverfitis  betweene  a  rent  fervice 

and  a  rent  charge,  or  a  rent  fecke ;  for  as  to  the  rent  fsrviceg 
no  man  (as  hath  beene  faid)  can  attonie,  but  he  that  is  privis  ;  fo 

tl  S.  6. 9.-b.  in  cafe  of  a  rent  charge,  it  behooveth  that  the  tenant  ot  Ihr  free- 
hold doth  attome  to  the  grantee,  witlioat  refpe^  of  any  prmtie* 

(tlftp.07.)       And  therefore  the  diOeifor  onely,  in  the  uft  of  a  mm  of  a  reat 

charge,  (hall  attome,  becaufe  he  is  (as  Littleton  lejta)  tenant  et  the 
freehold ;  hot  in  cafe  of  a  grant  of  a  rent  fervice,  tfat  attotBtmeirt 
of  a  dil&ifee  fufficeth. 

u 


•/— H  L«  aadM,  and  Roh. 


t  tf  Ci  not  in  L»  and  M.  nor  Itsh» 


« 


Lib.  5.  V    Of  Attornement.  Seft.  556. 

If  there  be  lord  and  tenant  by  homager .  fealtie,  and  rent^  the  (6Rep.39««.) 
tenant  is  diil^ifed,  the  lord  grMielh  the  v^  to  &nptW,  the  dif-- 
feifee  attometh,  this  is  void :  but  if  he  had  granted  over  his  wbolQ  ' 
feigniorie,  the  attoniemeut  had  beene  good  ;  and  the  reafon  of  this 
diverfitte  w4iere  given  fay  ^arauthor>  for  that  when  the  reut.was 
Rranted  onejiy,  it  paflitd  us  a  rent  fecke^  and  cojiCeqtiently  the  dif*  - 
leilbr  being  terre-tenant,  muft  attome.    Bat  when  liie  feiguiorie  is  - 
granted,  then  the  difieifee  in  refped  of  the  privitie  may  attorne. 

'*  Ccrdent  que  le  tenant  del  franktenement^  B^c^  And  therefore 
if  the  tenant  of  the  land  charged  with  a  rent  charge  or  a  rent 
fecke  make  aleafe  'for  life,  and  he  that  hath  the  rent  charge  or 
rent  fecke  grtmteth  it  over^  the  tenant  ibr  life  (hall  attome,  Iw  hB   ..  '     "' 

is  tenant  ^i  the  freehold,  acc<H*dil)g  to  the  exprefie  faying  of  our 
author,  and  (as  hath  beene  faid)  there  needeth  no  privitie. . 

And  it  was  helden  by  Dyer  chiefe  juftice  of  the  court  of  common  (l  Leon.  t65.a.3. 
pleas,  and  Jfowt/M  juilice,  ia  the  argument  of  Braoffbrulge*B  cafe 
abovefaid,.  and  not  denied,  that  if  he  that  hath  a  rent  charge 
granteth  it  over  for  life,  and  the  tenant  of  the  land  attome  there-, 
uuto,  and  after  he  gtanteth^thfireverriou  of.  the  rent,  cliarge,  that 
the  gi:8ntee  for  life  may  attorne  aloiie ;  and  that  thefe  words  of 
lAttl^pn  are  to  be  underflood  when  a  rent  charge  or  rent  fecke  is 
granA  in  pofleffion :  and  therewith  ^greeth  ^6  JS.  3.  where  it 
appeaieth,  that  the  quidjwis  daniaty  in  that  cafe,'did  lie  agaiidt  the 
grantee  for  life. 

A  man  maketh  a  leafe  for  life,  and  after  grants  to  A.  a  rent  45  £.3.  sr. 
charge  out  of  the  revei-fion,  A*  granteth  the  rent  over,  he  in  the  «  H.  6. 9. 
reveAon  muil  attorne,  and  not  the  tenant  of  the  freehold,  for  that  Vi,  Lit.  Seft, 
the  freehold  is  not  charged  with  thtyi^ent;  for.  a  releafe  made  to  ^^^^^' 
him  by  the  grantee  doth  not  extingi^ifli  the  rent.     And  Littleton  is 
to  be-  underftood,  that  the  tenant  of  the  freehold  mufl  attume  when  '  • 

the  freehold  is  charged.  '  /         . ' 


foi  o   ft.1  1"  ^^  ^^  ^^^^^  charge  mil  nrowrie  rfoft  eftre  Jait  fvr  ^am 
L3^  ^'  ^i^fi^fini  Si^cr    Thisis'thie  rejJLl'un  tbiit  Littleton  givdth  of 


*  4    .    !>• 


•I     <* 

of  -  • 

the  ififibt^nr'e  beiw^ene  th^  rttit  fervice  ind'.the  rent  tiharge.     Now    >■, 
it  nfoyib^e'  faid,  thai  this-reaitHi  ih  taken  away  by  the  iUtutQ  of  .« 
52 1  *JSfrS^*^i*bf  that  ftatUte'tht;  lord  needs  not  avaw  lot  any  rent  or  ftltacsjai  19:^ 
fervicci4ilponany.peribnin  certaiiiQ;.«nd  thexl  by  lia^^/ei^ofi's  reafon  Vide  S«^  454*  ^ 
thtit  x\?e«th  ild  prifritje  ti*- the  Htjornement  of  a  faigniorie  J  ibf  (fay 
th^ (fifi$\tt,'Caiii'ii  ml  ratii^Ae,  legis;  cejat  lex,  aa  at  the  common 
lavjf  fio,^  Ti^^a  araotable  of  ai^rangcr  to  an  afowrie;.  becaufe  the. 
av^wripjW^  i]^a3^  of  a.certjaine  perfon  :  but  now  the  dvowrie  being  '     -J 

fnuae'by  the  faid  a*^toi2i  H.  8.  upon  no  perfon,  therefore  the  rea*  «7H.8. 4.  b. 
fon  of  the  law  being  changed,  the  kw  itfelfe  is  alfo  changed;  and  (i>o««  P*^«  ^** 
ccKfc^ilemJby  ia  amavoiKrlencd^^rdiiig  totthat  a6l,  aid  fhall  be  granted  ^^]    ^^      -r  ^^ 
qfi^amysilnlitai  ebd<the  bke^in^  niaiiy  qther  ea^;  which  cafe  is  *^  ^ 

^hiHVfi^  \m  mA  ikwi  bul  albeit  the  lord  (a&  hath  beene  iiud). 
mtyitato  HiPtll.oftii^tftaiOle^:  yet  mtay  he  avow  iUU  at  his  eUfStioa* 
u|M)liv|Biie>iperfRi  'q£  kis  .'l^enmiL    And  albeit  |h%  m^ti^ier  of  the 
Bfivnrsielbe  kteeasd,  yei^Ahe^^privitie  (which  is  the  true  cau&  of  the 
fattt  liAMumX^taeisetbiUiLea  tp  an  attanmn^ 

"  Rent  charge^  fycV    It  is  to  be  obferved,  to  what  kinde  of  in* 
hj^ritances  being  g^rafited^  an  atternemeut  is  requifite.    And  in  this 
■  Vol.  Itj.  ^     ^  y  _      ^   chapter     ^ 


1  ?«    •  • 
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chapter  littleton  fpeaketh  of  five.  Firft,  of  a  feignioriey  rent  fcr- 
vice,  &<^.  Secondly,  of  a  rent  charge.  Thirdly,  of  a  rent  fecke. 
And  hereafter  in  this  chapter  of  two  more,  viz.  of  a  reverfion  and 
remainder  vf  lands  ;  for  the  ten.int  Oiall  never  need  to  attorne  hut 
where  there  is  tenure,  attendance,  remiinder,  or  payment  of  a  rent 
out  of  land.  And  therefore  if  an  annuitie,  common  of  pafiure, 
common  of  c (lovers,  or  the  like,  he  granted  for  life  or  yeeres,  &c« 
the  reverfion  may  be  granted  without  any  attorne meiH ;  and  alheit 
fometimes  in  fome  of  thefe  cafes,  or  the  like,  an  attornement  be 
pleaded,  yet  it  i?  furplufage,  and  more  than  needeth,  hecaufe  in 
none  of  them  there  is  any  tenure,  attendance,  remainder,  or  pay* 
ment  out  of  land. 


Se6i.  557. 


fTEMy(ifoitfeigHi6ret  tmant,  et 
It  tenant  te/ja  Ion  tenement  a  un 


I  • 


•  enter  pur  terme  de  vie,  le  remainder  a 
un  outer  etife^i  etpuis  le  feignior 
eranta  lesferviceB  h  un  outer,  o;c.  et 
ie  tenant  a  terme  de  vie  attoma,  ceo 
efi  offets  bone,  par  ceo  que  le  tenant  a 
iemie  de  vie  eji  tennunt  en  cejl  caje  dl 

feignior,  t^c.  et  c^ajf  en  le  remainder 
ne  poit  ejlre  dit  tenant  al  feignior, 
guant  a  eel  entent,  forfque  apres  la 
mart  ie  tenant  a  terme  ae  vie :  uncore 
en  ceft  cafe  fi  celuy  en  le  remainder 
fnoni/ifans  keire,  le  feignior  avera  le 
remainder  per  voyd'efcJieate,  pur  ceo 
one  comentque  le  feignior  en  tie!  ca$ 
*  covient  aavower  Jur  le  tenant  a 
terme  de  vie,  i^e.  uncore  tout  Ventier 
tenement,  quant  a' touts  Ics  ejiates  de 

franktenement  ou  de  fee  fimple,  oU 
oatermcnt,  6;c.  en  tiel  casfont  enfem- 
ble  tenHs  de  le  feignior,  ^c. 

+  Mes  nemy  de  faire  avowrie  fur 
eux  touts  enfemble*    M.  3  H.  6. 


A  LSO,  if  there  be  lord  and  te* 
"^^  nant,  and  the  tenant  letteth  his 
tenement  to  another  for  terme  of  lift?, 
the  remainder  to  another  in  fee,  and 
after  the  lord  grant  the  ferTices  to 
another,  8&c.  and  the  tenant  f^r  life 
attorne,  this  is  good  enough,  for  that 
the  tenant  for  life  is  tenant  in  thi^ 
cafe  to  the  lord,  &c.  and  he  in  the 
remainder  cannot  be  iaid  to  be  te- 
nant to  the  lord,  as  to  this  intent, 
untill  after  the  death  of  the  tenant 
for  life :  yet  in  this  cafe  if  hee  in  the 
remainder  dieth  without  heire,  the 
lord  (hall  have  the  remainder  byway 
of  efcheat,  becaufe  that  albeit  the 
lord  in  fuch  cafe  ought  to  avow  upoa 
the  tenant  for  life,  &c.  yet  the  whole 
entire  tenement,  as  to  all  the  eftatea 
of  the  freehold  orof  feefimplei  or 
otherwiie,  &c.  in  fuch  cafe  are  to- 
gether liolden  of  the  lord,  8tc. 

But  not  to  make  avowrie  r  ,  -| 

upon    them    all    together.  L3*  2.  O.J 


"  J7T  le  tenant  a  terme  de  vie  attoma,  S^c/*  For  he  tliat  is  (at 
hath  beene  faid)  privie  and  immediately  tenant  to  the  lord 
muft  attorne  ;  and  that  is  in  this  cafe  :  the  tenant  for  life,  and  fo 
of  the  other  fide  if  a  feigniorie  he  granted  to  one  for  life,  the  re- 
mainder to  another  in  fee,  the  attornement  to  the  tenant  for  life  it 
an  attornement  to  the  remainder  aU'o ;  unleiTe  it  be  that  they  in  the 
remainder  ought  to  have  acquitall,  or  other  privilege  (whereof 
they  ihould  be- prejudiced);  and  then  albeit  au  attornement  be 

Lad 
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had  to  the  tenant  for  life,  and  he  acknowledge  the  acquitall,  &c. 
vet  after  his  deceafe,  he  in  the  remainder  fh-ill  not  diftreyhe  until! 
ne  acknowledge  the  acquitall>  notwitbftancjing  the  attornement  of 
the  tenant  for  life. 

^  Avera  le  rmmnder  per  wy  d^fcheat:'    For  the  remainder  15  (9  Rep.  1S4.  ^, 
bolden  of  the  lord,  but  not  immediately  holdpn;  and  in  this  cafe,   Aut  J80.  •.> 
by  the  efcheat  of  the   remainder  the  feigniorie   is  extindt;  for 
the  fee   fimpLe  of  the  feigniorie  being  extin<5l,  there  cannot  re- 
maine  a  parti<inlar  eftate  for  life  thereof,  in  refped  of  the  tenure  3  h.  6.  l.   Old 
and  attendance  over;  and  of  this  Opinion  is  Liillcion  [a]  bimfelfe  in  Tenures  i07. 
our  bookes.     But  otherwife  it  is  of  a  rent  charge  in  fee;  for  if    fa]i.'>E.4.lS.«, 
that  be  grahted.for  life,  and  after  he  in  the  reverhon  purchafe  thie   (^  Leo»-^«^) 
land,  fo  as  the   reverfion  of  the  rent  charge  is  extinct,  yet  the 
grantee  for  Hfe  Aiall  enjoy  the  rent  during  his  life,  for  there  is  uo 
(tenure  or  attendance  in  this  cafe. 

"  Mes  nemy  defairc  arowrie"    This  is  added  t^UUkton^  b^t  it  M.  3.  H.  (5.1, 
^  copfooant  to  law,  and  the  authoritie  truly  cited.. 


Sefl.  3558, 


TTTjM,  fi  foit  feignior  et  tenant^ 
^  et  le  tenant  lejja  les  tenemen/s  a  un 
feme  pnr  terme  de  vie,  le  remainder 
oHjler  en  fee,  et  la  feme  prent  baro^, 
tt  puis  le  feignior  granta  les  fervices^ 
t^c,  a  le  baron  et  J'es  heires ;  en  ceji 
tafe  lejervice  eft  mis  en  fufpence  du^ 
'rant  le  coperture,  3Ies  ji  la  feme 
devie  vivant  le  barori,  le  baron  et  fes 
T^ires  ax^eront  le  rent  de  cenx  en.le 
remainder^  S^c  Et  en  ceo  cafe  it 
ne  befoigne  afcun  attornement  per 
parot,  S^c,  pur  ceo  que  le  baron  que 
doit  attorney  .accepta  le  fait  del 
graunt  de  les  fervices,  ^c.  le  quel 
acceptance  eft  un  attornement  ert  la 
iey. 


A  LSO,  if  there  be  lord  and  te» 
"^^  nant,  and  the  tenant  lefteth'  tb« 
lenements  to  a  woman  for  life,  the 
remainder  over  in  fee,  and  the  wo-, 
man  taketh  hu(band,  ^nd  after  tl)e 
lord  grant  the  fervices,  &c,  tx^  the 
huib^nd  and  bis  heires;  in  this  cafe 
the  fervice  is  put  iti  fufpence  during 
the  coverture.  Put  if  the  wife  die 
living  the  bufband,  the  hufband  and 
his  heires  fhall  bav^  the  rent  of 
them  in  the  remainder,  &c.  And  ic^ 
tbis  cafe  there  needetli  no  ftttorqe-r 
meni:  by  parol,  &c,  for  that  the  buf-» 
band  which  ought  to  attorne,  ac« 
cepted  the  d«ed  of  grant  of  the  fer# 
vices,  &c.  the  which  acceptaDC^';9 
^n  attornment  iqi  tbjs  law^ 


^*    T  E  ffvet  acceptance  efi  un  attornement  en  la  ley,  fycT    Littleton 
s  having  fpoken(as  hath  beene  fcii<l)  of  attomements  in  dee d^ 
^  ^xpreiTe,  now  cometh  to  fpeake  of  attomemcnts  in  law,  or  im- 
plied^ and  having  befor-e  Cet  downe  iivc  ^^xprefie  attornei^ents  ii) 
deed,  doth  m  this  ^hapt^r  enumerate  fcven  attornments  in  law. 
Here  it  is  to  be  UQderibood,  that  th^  ^xprefle  attornement  of  the 
r    1 Q   a  1  buflbaod  will  biAde  ihft.  wife  after  the  coverture,  jEiJad  in  a^ 
j^3    3'  **J  much  as  this  acceptance  of  the  grant  is  an  attornement  in 
law,  without  a  word  of  attornement  the  feigniorie  fhall  paiTe,    And 
|Jm^  i^  the  4r4  ^apiple  (hat  Idttleton  puttetb  of  an  atlomeQi^nt  in 

IJ  9  taW; 
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(Ant.  280.  a. 
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law,  which  amounteth  to  an  exprefle  attornement,  for  that  it  is  an 
agreement  to  the  grant. 

If  the  lord  grant  his  fei^jjniorie  to  the  tenant  of  the  land,  and  to  m 
Granger,  and  the  tenant  accept  the  deed,  this  acceptance  it  a  good 
attomement  to  extinguifh  the  one  moitie,  and  to  veft  the  oche^ 
moitie  in  the  grantee,  as  hath  beene  faid. 


Sea.  559. 


Ij^lfmefke  U  manner  i/lfji  foyeni 
f^$^^  ^  *€f«fln/,  ei  ie  tenant 
prentjemef  et  puis  le  feignior  granta 
Usfervkaa  la  feme  etjes  heires^  et  le 
baron  accq>ta  le.fait;  en  cefi  ca$ 
apres  la  mart  le  baron,  la  feme  etJes 
lieires  averont  let  fervices,  S^c.  car 
per  le  acceptance  ♦  del  fait  per  le 
baron,  teo  eft  bone  attomement,  Sfc. 
comait  gjue  durunt  It  coverture  la 
Jervicetjont  mis  enfujpence,  tjc. 


T  N  the  fame  manner  is  it,  if  thert 
-^  be  lord  and  tenant,  and  the  tenant 
taketh  wife,  and  after  the  lord  grant 
hisfervices  to  the  wife  andhiabeires, 
and  the  huiband  acceptetb  the  deed ; 
in  this  caie  after  the  death  of  the  h  ui« 
band  the  wife  and  her  heires  ffaall 
have  the  fervices,  &c.  for  by  the  ac- 
ceptance of  the  deed  by  the  hu& 
band,  tliis  is  a  good  attomement, 
&c.  albeit  during  the  coverture  the 
fervices  (hall  be  put  in  fufpence,  8cc« 


(iRoII.  Ahr. 
93$,  939,  940.) 


TJ  ERE  is  the  fecond  example  thai  Uttteton  putteth  of  an  at- 
tomement in  law^  aiid  llandeth  upon  the  former  reafon* 


(AnM48.  b.) 
(4  Hop.  52.) 


**  Sont  fhtft  titfiufptnct^    Sufpetice  commeth  of/ufpendco^  and  ia 

legall  underllanding  is  taken  when  a  feicnierie^  rent,  profit  appren* 

(Cro^Cai.  lOf.)  (ler,  &c.  by  reafon  of  unitie  of  poiTcffion  of  the  feigniorie,  reut, 

&c.  and  oTthe  land  out  of  which  they  iflfue,  are  not  in  ej/e  for  a  time, 
et  tunc  dormhiHt,  but  nuy  be  revived  or  awaked.  And  they  are  faid 
to  be  extuiguifhed  when  they  are  gone  for  ever,  et  tunc  moriuntur', 
and  can  never  1>e  revived ;  that  is,  when  one  man  hath  as  high  and 
perdurable  an  ellate  id  the  one  as  in  the  ocher^ 


Sea.  5  GO. 


TTE  M,fiJoyent  feignior  et  tenant, 
^  et  le  tenant  granta  /e*  tenements 
a  un  home  pur  terme  defa  vie,  le  re^ 
niainder  dnn  outer  en  Jee,  file  feig*- 
nior  granta  les  Jirvices  a  le  tenant  a 
ferme  d^vie  -f  en  fee,  en  ceft  caslete^ 
nant  a  ierme  de  vie  ad  fee  eti  lesfer* 
Titles ;  mes  les^fervice^fint  mis  enfuf 
pence  durant  Jit  Tie.  Mes  les  Aeires 
%  le  tenant  a  ferme  de  vie  averont  les 

fervices 


A  LSO,  if  there  be  lord  and  fe* 
•*^  nant,  and  the  tenant  grant  the 
tenements  to  a  man  for  terme  of  hi» 
lUe>  the  remainder  to  another  in  iee^ 
if  the  lord  grant  the  fervices  to  tlie 
tenant  for  Hfe  in  fee,  irt  this,  cafe  the 
tenunt  for  terme  of  Ufe  hath  a  i^\t 
tlipc  fervi<5cs  ;^  but  the  ferVfc^  rtrfe  pih 
in  fufpence  daring  hfe  life.  '  BOtl?Kt 
heires  of  the  tedaKit  (br  ii£^  fliaB  lil^ve 

the 
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fervices  apres  "f  fon  deceafe^  8^c.  J  El 
en  ce/i  cas  il  ne  befoigfie\  attorney 
tnenti  car  per  ^acceptance  del  fait 
de  celuif  que  doit  attoumery  S^c.  ejl  ceo 
attournement  de  luy  mej'me  |. 


H 


the  fervices  after  his  deceafe,  8cc. 
And  in  this  cale  there  needeth  no 
attornement ;  for  by  the  acceptance 
of  the  deed  by  him  which  ought  to 
attorney  &c.  this  is  an  attornement 
of  it  felfe. 


ERE  is  the  third  ca&  that  Littleton  putteth  of  an  attornemisnt 
in  law.  And  it  isio  b«e  obferved,  that  albeit  a  grant,  as  bath 
beene  faid^  may  enure  by  way  of  releafe,  and  a  releafe  to  the  tenant 
for  life  doth  worke  an  absolute  extiuguifliment,  whereof  hee  in  th^ 
remainder  OihII  take  benefit,  yet  the  law  (hall  never  make  any  eon- 
ftni^ion  againll  the  purport  of  the  grant  to  the  prejudice  of  any» 
r*^  1  2  b  1  ^^  againil  the  meaning  of  the  parties  as  here  it  fhould ;  for  (Siderf.  fft^) 
U^  6*  *-*  if  by  conftru<Jtion  it  fhould  enure  to  a  releafe,  the  heires  of 
tiie  tenant  fpr  life  Aiould  be  diOierited  of  the  rent;  and  therefore 
Littleton  here  faith,  that  the  he) res  of  the  grantee  (liall  have  the 
ij&i^iohe  after  his  death.  And  here  is  an  attornement  in  law  to  a 
grant  fufpended  that  cannot  take  effed  in  the  grantee  fo  long  as  he 
iiveth,  but  fhdll  take  effe6^  in  his  heires  by  defcent  ^  for  the  inheri* 
tunce  of  the  feigniorie  was  in  the  tenant  for  life,  and  the  fufpenfiou 
jonely  during  his  life^  ^ 


Se6l.  561. 


(Antjsrg,) 


li/JTE  S  lou  le  tenant  ad  cy  grand  et 
"^  haut  ejiate  en  les  tenementsjkome 
iefeignior  ad  en  lefeigniory ;  en  tiel 
cafeyfi  Iefeignior  graunta  les fervices 
at  tenant  en  fee,  ceo  urera  per'^y 
d^fixtinguijkment,     Caufa  patet* 


H 


B 


U  T  where  the  tenant  hath  aa 
great  and^as  high  eitate  in  the. 
tenements  as  the  lord  hath  in  the 
feigniory ;  in  fuch  cafe,  if  the  lord 
gmnt  the  fervices  to  the  tenant  in 
iee,  this  (Iiali  enure  by  wayofej^* 
tinguifhment^     Caufa  patet^ 


ERE  Zi/Z/e/oA  intendeth  not  onely  as  great  and  high  an 
edate,  but  .as  perdurable  alfo,  as  hath  beene  faid;  for  a  dif- 
feifor  or  tenant  in  fee  upon  condition  hath  as  high  and  great  an 
eftate,  but  not  fo  perdurable  an  eftate,  as  ihall  make  an  ex  tin*' 
^uifluneik^ 


Sea.  56Z. 

/TEMffifoyentfdgniorettenantf  A  I*SO,  if  there   bee  lord  and 

et  le  tenefntjait  un  leas  a  un  home  '^^  tenant^  and  the  tenant  maketh 

jmr  terme  deja  vie,  favant  le  rever-  a  leafe  to  a  voAa  for  terme  of  his  life, 

^fion  o,  hy,  Ji  le  feignfor  granta  le  .lietving  the  reverfion  ^o  bimfeife,  if 

feigniorie  the 


\fin  not  in  I«.  and  M.  nor  Roh. 
I  If r.  not  ia  If  and  M«  nor  ftoht 


••* 


%  afcuM  added  L.  and  M.  and  Roh, 
I  9c»  added  L.  andM.  and  •Rob'* 

Us 


Lib.  5.  Cap.  10.       Of  Attorrlement.  Se6t.  5^3. 

fugmorie  a  le  tenant  a  terme  de  vie  the  lord  grant  the  feigniory  to  tenaDt 

en  fee ;   en  ceji  cafe  il  covient  que  for  life  in  fee ;  in  this  cale  it  behov- 

celuy  en  te  reverjion  attwna  al  tenant  aih  that  he  in  the  reversion  muft 

a  terme  de  vie  perforce  de  eel  grants  attorne  to  the  tenant  for  life  by  forc«k 

ou  auterment  ie  grant  ejl  voide,  pur  of  this  giant,  or  oibervvile  the  grant 

ceo  ^ueceiuy  en  le  reverfion  eji  tenant  is  voidc,  for  that  he  in  the  reverfion 

aljeignior,  &x*  is  tenant  lo  the  lord^  fcc* 

^  Etunvere  line  tiendrH  del  tenant        *  Yet  hee  fbHll  not  hold  of  the 

a  terme  de  vie  durantfa  vie*     Cacla  tenant  for  life  during  hisliie.  Caufu 

)>atet«  patetf  6;c* 

tf  E  tl  E  ia  tliis  cafe  he  in  the  revcrfirrh  of  the  tenancy  muft  at-- 
tome,  becaiife  he  is  the  teilaDt  to  the  lord ;  and  yet  the  feig-« 
Hiorie  (hiill  be  fufpended  during  the  life  ot  the  griintee,  becaule  hee 
hath  an  ellate  fbr  life  in  the  tenancie^  but  hib  heires  (hall  enjoy  the 
feigniorie  by  difcent. 

"  Uncore  il  ni  tienty  ^c.^    This  is  added,  and  not  in  the  rrj  *  ^    «  "^ 
0riginall,aad  is  againft  law,  and  thcretbre  to  be  rejected.       »-0   4-      -J 

"  Tenant  al  feigniory  SfC*'     Here  is  to  bee  underftood  a  diver- 

iity  when  the  wl^ole  efhite  in  the  feigniory  is  fufpended,  and  when 

but  part  of  the  eilate  in  the  fei^nioiy  is  fufpended.     And  in  this 

(tf3S4AflCp.i5,  cafe   the  feigniorie   is  fufpended  but  for  terme  of  life;    [a]   and 

therefore  as  to  all  things  concerning  the  right  it  hath  his  being ; 
but  as  to  the  polfedlon  during  the  particular  edate  the  grantee  (ball 
take  flo  benefit  of  it;  therefore  during  that  time  he  lliull  have  no 
rent,  fervice,  wardftiip,  releafe,  harnot,  or  the  like,  becaufe  ihefe 
1&£.  5.  tit.  belong  to  the  poiTofTion :  but  if  the  tenant  die th  wiihout  heire,  th« 
Voacber  BS>        tenaacie  fliall  efchcat  unto  the  grantee^  for  that  is  in  the  right  ; 

and  yet  when  the  feigniorie  is  revived  by  the  death  of  the  tenant^ 

there  iliall  be  wardfliip  :  as  if  the  tenant  marry  with  the  feigniorelTe 

anddictb,  his  heire  within  age,  the  wife  fhall  have  the  wardfhip  of 

the  heire.     Alfo  in  the  cafe  that  Littieton  here  putteth,  albeit  the 

feigniorie  be  fufpend«d  but  for  life,  yet  fome  hold  that  he  canno.t 

grant  it  over,  becauft  the  grantee  tooke  it  fufpended,  and  it  was 

5^  d.  Twons'i  ^^^'^^  in  cje  inh'im.     But  if  the  tenant  make  a  leafc  for  yeares  or 

cife.  for  hfc  to  the  lord,  there  the  lo«d  may  grant  it  over,  becaufe  the 

{kot»  29t  h.)     feigniorie  was  in  cje  in  him,  and  the  fee  fimple  of  the  feigniorie  is 

'    not  fufpended.     But  if  the  lord  diOeife  the  tenant*  or  the  tenant  eiv    ^ 
feoffe  the  lord  gpon  condition,  there  the  whole  eilate  in  the  feig- 
niorie is  fufpended,  and  therefore  he  cannot  during  the  fufpenfion 
take  benefit  of  any  efcheat,  or  gnuit  over  his  feigniorie^ 


Se6l.  563. 

/f^  M,tifi4?entfe{gnior  et  tenant  ALSO,  if  there  bee  lofd  and  tOi 

^  et  le  tejwnt  tient  del  feignior  per  ^^  nant,  and  the  tenjint  lioldeth  of 

icx.  maners  des  fen'ice^i,  et  le  feignior  the  lord  by  xx.  mspiner  6f  ferviccsj^ 

gmntafon  feigniory  d  un  outer  \  fi  le  and  the  lord  grant  his  feigniory  to 

tinnnt  .                                         another  4 

^  Xkit  piTSf^apb  net  U  t#*  and  M.  nor  Roh« 


Lib.  3.  Of  Attornement.  "    Se6l,  564* 

tenant  paya   en  fait  afcun  parcel  another  ;^  if  the  tenant  pay  in  deed 

d^aj'cun  de  les  fervices  al  grauntee,  any  parcell  of  any  of  the  fcrvices  to 

ceo  ejt  bone  attornment y  de  et  pjiir  the  grantee,  this  is  a  good  attorne* 

touts  les  fervices,  content  que  Ventent  ment,  of  and  for  all  the  fervices,  al- 

de  le  tenant  fuit  d\ittoutner  forj'que  beit  the  intent  of  the  tenctnt  was  to 

de  celparceiy  pur  ceo  que  lejeigniory  attorne  but  for  this  parcell,  for  that 

e/if  entier,  coment  que  its Jont  divers  the   feigniorie    is  intire,  ahhough 

tnaners  des  fervices  que  le  tenant  doit  there  bee  divers  manner  of  ferviccji 

faire,  Sfc.  which  the  tenant  ought  to  doe,  &c. 

XJ  £  R  E  it  appeareth  that  an  attomement  being  made  for  parcell,  4  £.  S.  55. 

is  good  for  the  whole ;  for  feeing  Lee  hath  attorned  for  part,  Malman'*  cafii 
it  cannot  bee  void  for  that,  and  good  it  cannot  be  unlefle  it  be  for  |  £  4  i^ 
the  whole :  but  of  this  fuificient  hath  beene  faid  before  in  this  ^9  Alf.  66. 
chapter.  7  H.  4. 10. 

35  H.  6.  8.  per  Ftifott.    (Ant.  309.  j).) 

"  Paya  afcun  parcell  des  fervices**  Here  is  the  fourth  example  40  E.  3.  34. 
of  an  attomenient  in  law  ;  for  payment  of  any  parcel!  of  tlie  fer-  ^*  ^V*  ^•) 
vices  is  au  agreement  in  law  to  the  grout, 

"  Content  que  Ventent  del  tenant  fuit  d'attomer,  S^cJ^    Quia  wi-  (Sidcrf.SSS; 
r    _  -    L  1  tentio  irifercire  debet  legibiu^  non  leges  intentioni^    And  yet  *  ***P-  ^'  O 
L3    4-  D.J  ^  fo^i^^  as  it  may  (land  with  the  rule  of  law,  it  is  honour-  £0  H.  6. 

able  for  all  jtuiges  to  judge  according  to  the  intention  of  the  paities,  (1  Rep.  lOl.  b. 
and  fo  they  ought  to  doe.    And  ot  this  fomewhat  in  thia  chapter  2tS^'nde^52°« 
bath  beena  faid  before.  iRoll.Abr.4S9 

Cro.  Car.  1. 401.    Dy^  4.  a.     Pofl.  367.  a.     Ant.  SO.  47.  b.  48.  b.     2  Rep.  23^ 
4  Rep.  81.  H.    Ant.  4^.  SI  3.  a.  $17^  b.  ti%,  b%  tt9.  »u    1  Boll,  Abr.  303.) 


Sed.  564^ 

TTEMj  fifoit  feigniorei  tenant^  A  LSO,  if  there  bee  lord  and  te- 

et  le  tenant  tieht  del  feignior  per  ^  nant,  and  the  tenant  holdeth  of 

plnfors  maners  des  fervices,  et  lejeig^  the  lord  by  mar^y  kinde  of  fervices^ 

niorgranta  les  fervices  a  un  outer  per  and  the  lord  grant  the  fervices  to  an- 

fne;  fi  le  grantee  fua  vn  fcire  facias  other  by  fine;  if  the  grantee  fuc  a 

hors  iel  rnejme  le  fine  pur  afcun  par-  fcire  facias  out  of  the  iame  fine  for 

eel  de  les  fervices  f  et  ad  judgement^  de  any  parcel!  of  the  fervices,  and  hath 

recover,  eel  judgement  ejl  hone  attor-  judgment  to  recover,  this  judgment 

nement  en  ley  pur  touts  ks  fervices.^  is  a  good  attornement  in  law  for  all 

the  liervices^ 

X]  ERE  is  to  be  obferved>  that  this  judguxent  in  the  fcire  facias  48  E.  3.  S4. 
(which  is  no  more  but  that  the  demandant  ftiall  have  exe-  ?E»3.quod 
cution,  &<j.)  is  a  good  attomement,  albeit  it  is  prefumed  thatjwcfi-  4* e!  3  *^*'i9», 
cium  reddiiur  in  invitum,  and  thut  an  attornement  in  law  of  any  37  h.6.  u. 

part   per  Moyie. 
17E.3.«9. 

^/sffqui  sm  et  added  L»  and  M*  and  Roh«       *  (^r.  added  in  L.  and  M.  and  Rob*. 

U4  . 
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part  is  good  for  tbe  whole.     And  this  1ft  the  fifth  example ibat  JUi- 
tleton  putteth  of  an  attornment  in  law.  ' 

Note,  that  in  cafe  of  a  deede  nothiiig  pafljBth  beibre  attoniement^ 
as  hath  beeoe  faid.  In  xhe  cafe  of  the  fine,  the  thing  granted  paf7 
feth  as  to  the  ftate,  but  not  to  diftraine,  &c.  without  attomement. 
In  tbe  cafe  of  the  king  the  thing  granted  doth  pafle  both  in  e^te 
iRoll.  Abr.t94.  and  in  privitie  to  dif^raine,  &c.  wiUiout  attomement,  unlefle  it  be 
Ant.  309.  a.)  of  lands  or  tenements  that  are  parc^ll  of  the  di|chy  of  hanca^er^ 
<  1  Sid.  139.       nu^  ij^  0u^  ^  ^|jg  county  palatine  ( i). 


(ADt.  948.  b. 
«  Rep.  64.  b.) 

(.5  Rep.  125. 
Sea  .'Ml. 
Crn.  Car!  f  84. 
2  Rep.  67.  )k 
Sea.  579. 


(Ant.  159.  b. 
^60.  B.) 


Se6t.  565. 


TTEM^  fi  h  feisn^r  d*un  rent 
fervice  graunfa  les  fervices  a  un 
arUer,  et  ie  tenant  attorna  per  un 
denier,  etpfds  le  grantee  dijirainepnr 
ie  rent  arere,  et  ie  tenant  a  iuufuit 
refcous;  en  ceo  cas  le  grauntee  n  avera 
cjjlfe  del  rent,  forfque  briefe  de  rej- 
cous,  pur  ceo  que  le  d^ne  del  demer 
per  le  tenant  f  ne  Juit  forfque  per 
toy  d* attomement,  l^c,  Mes  fi  le 
tenant  avoit  ,done  a  le  grauntee  le 
dit  denier  come  parcel  de  le  rent,  ou 
vn  niaile  ou  un  farthing  per  voy  de 
Jeifin  del  rent,  doftque  ceo  ejl  hone 
attomement,  et  auxy  eji  bon  feijin 
al  gravhtee  del  rent ;  et  donques 
fur  tiel  refcous  le  grantee  avera  ajffe, 


A  LSQ,  if  the  lord  pf  a  rent  f^r^r 
"f^  vice  grant  the  fcr vices  to  anr 
other,  and  the  tenfint  attorne  by  a 
penny,  and  after  the  grantee  diftraine 
tor  the  rent  behinde,  and  the  tenant 
make  refcous;  in  this  cafe  the  gran- 
tee fliall  not  have  an  afiife  for  the 
rent,  but  a  writ  of  refcous,  becaufe 
the  giving  of  the  penny  by  the  te- 
nant was  not  but  by  way  of  attome- 
ment, ficc.  But  it  the  tenant  bad 
given  to  the  grantee  the  |aid  penny 
as  parcel!  of  the  rent,  or  a  halle 
penny  or  a  farthing  by  wa}*  r-  ^ 

of  feifin  of  tiie  rent,  then  vi^^'  ^\ 
this  is  a  good  artorneinenr,  and  alfo 
it  is  a  good  feiiin  to  the  grantee  of 
the  rent}  and  then  upon  fuch  ref- * 
cous  the  grantee  ihall  have  an  affife, 
&c. 


39H.  6.  3.  26. 
5  £.4:2. 
Vide  .Sedt.  235. 
n  E.  3.  44. 
49  K.  3.  l.**. 
^7  H.  6.  39. 
49  AO:  (I.  6. 
34  H.  d.  42. 
15  £.3.  Exe- 
cution 63b 
40  k  3.  2«. 
S8  U.  6.  6.  b. 
7  H.  4.  2.  lit. 


TJ  ERE  UP  ON  is  to  be  obferved  a  diverfitie  betweene  money 
•  gA'en  by  way  of  attornement,  and  were  it  is  given  as  parcell 
of  the  rent  by  way  of  feifin  of  tbe  rent.  For  albeit  tbe  rent  be  not 
due  before  the  day,  yet  a  payment  of  parcell  of  the  rent  before- 
hand is  an  aduall  feilin  of  the  r^nt  to  have  an  aiTife.  And  fo'it  19 
if  be  give  an  oxe,  a  horfe,  ii  Oiecpe,  a  knife,  or  any  other  valuable 
(hing  in  name  of  feifm  of  the  rent  before-hand,  this  ia  Aood. 
And  therefore  a  payment  in  name  of  feifio  i$  more  bexieiliciall  for 
the  grantee,  becaufe  that  i$  both  an  aftuall  feifm  anid  an  aitome- 
meat  in' law;  and  yet  being  given  before  tbe  day  in  wbicb  the.<rent 
A  R  or   ^  ^"®'  ^^  ^^  ^^'  ^^  abated  out  of  the  rent.    So  as  to  give  feilin 

(iIbITb^/.)    '  of  thercint,  it  is  taken  for  port  of  the  rent;  but  as, to  the  payment 
(Abu  281.  iu)     pf  the  rent,  it  is  accounted  as  no  part  of  tbe  rent ;  and  fhe  reafon 

' of  the  diverfttie  is,  for  that  remedies  to  come  to  rights  or  duties  ar«i 

ever  taken  favourably.    Here  alfo  appearetb  that  there  is  an  a^all 
ieifizi,  or  a  feifm  in  deed  of  a  rent,  whereof  (as  Littleton  here 

fpeaketbjl 

(1)  Sec  Pi.  Com.  %%j,    4  Inft.  %^^.  -j-  xe  not  $n  L.  and  M.  pof  RoK 


frnt^mmm^mim^mmmmi 
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fpeaketh)  an  affife  doth  lie ;  and  a  feifin  in  law  which  the  grnntf e 
hath  by  attornement  hpiqrp  adluali  ppdeQion  (i)* 


Se6);,  566, 

TTEM^  (ifont  plufors  joif^tenants  A  LS  O,  if  there  bee  many  jointev 

•    *  gue  teignotifpercertah^efervices,  "^nants  which  hold  by  certains 

et  lefeignior  graunta  a  vn  auter  le$  fervices,  and  the  lord  grant  to  an-y 

jervices,  et  un.de  les  joqitenanis  atr  other  the  fervices,  and  one  of  the 

toma  at  grauntee,  ceo  ejl  auxy  boUt  joyntenants  attprne  to  the  grantee, 

Jicome  touts  -f  u(Jent  attorney  pur  ceq  this  is  a^  good  qs  if  all  had  altorned| 

que  /ejcigniory  ejl  entter^  S^c.  fof  that  the  feigniory  is  entire,  &c. 

* 

TJ  ERE  is  to  be  pbfenxd  what  ipapner  of  tenants  Hiall  attonie  to  (l  KolL  Abr. 
"^     the  grant.     And  firfu,  [b]  if  tbcrc  be  two  or  more  jpiutenants,  ^^^ 
and  one  of  them  attorne,  it  is  fufficient:  for,  as  it  hath  beene  of-  ^39  h  6  a, 
ten  faid,  there  CHnnot  be  au  attornement  in  part.     And  albeit  there  ^^,         *   '    ' 
is  great  authoritie  againll  Littleton,  yet  the  law  hath  beene  adr   Se^t  Tooler's 
judged  accorfJii^g  to  Liitlcjton*»  opinion,  as  it  hath  beene  in  other  «*^*  "*»•  iopn, 
of  his  cales  when  they  have  come  in  quei^ipn :  and  as  it  is  of  an  «nd  die  MtliunT 
attornement,  fo  it  is  of  a  feifin  ;  a  feifin  of  a  rent  by  the  hands  of  (tVoH^Vbr!  " 
pne  joyntenant  is  good  for  all,  and  a  feifm  of  part  of  the  ren(  i^  a  494.  Ant.  29r. 
good  feifin  of  the  whole.  b.) 

[c]  If  either  the  grantor  or  the  grantee  die,  the  attornement  is  W  ^»^«^b.^ 
countermanded ;  but  if  the  tenant  die,  he  that  hath  his  eilate  may  Y,\\i  5  foi  gr 
fittome  at  ajiy  time.     If  the  tenant  grant  over  his  eftate,  his  aflignee  uh,  9.  fot.  54. 
ixiay  attornc.  Vid.  4  U.  6.  fd. 

[d]  If  an  infant  hath  lands  by  purchafe  or  by  difcent,  he  ihall  ^^  £•  ■♦•  10. 
b^  compelled  to  attornp  in  a  per  qmeferxitia,  and  no  mifchiefe  to  ^J  *^_**  * 
the  infant;  for  when  he  commeth  to  full  age,  he  may  difclaime  <^£.  5.^^, 
to  hold  of  him,  or  he  may  fay  that  he  holds  by  lefier  fervices:  37  H.  ell  tit! 
1)Mt  there  Ihould  be  a  greater  mifchief^  for  the  lord  if  the  attome-  Atturne.  Br. 
fnient  of  an  infant  Ihould  not  be  good,  for  he  fiiould  lofc  his  fer-  |^  ]^^-  ^'^ 
vices  in  the  meane  time.  ^^  £^  jj^j^ 

If  an  infant  be  a  leilee,  he  fhall  be  compelled  to  attprne  in  a  qute  Tervic*  9* 
jfifid  juris  clmnqt.    The  attornement  of  an  infant  to  a  grant  by  2  £.  4. 
^eed  is  good,  and  fiiall  binde  him,  becaufe  it  is  a  lawful!  a^l,  albeit  Attorn.  78. 
lie  be  not  upon  that  grant   by  dped  compellable  to  attorne.      Of  ? J^tj  V**!^'  ^'" 
barpn  and  fern  Liitlcfon  putteth  many  cafes  in  this  chapter.  |^;^  9  j^  g^  ^^ 

[e]  A  man  that  is  deafe  and  dumbe,  and  yet  hath  underhand-  Conye 's*  cafe. 
jpng,  may  attorne  by  figiies  :  [/]  but  one  that  is  not  compos  mentis  4Mar.  DieriJ7. 
cannot  attorne,  for  he  that  hath  no  underftanding  cannot  agree  to  *i,^l^'.^6*l®^' 

the  grant.  [fl  *'6£  3.  6a. 

What  conveyances  IhalVbe  good  without  attornements  naore  (hall  \j'\  ibe.  3.53, 
\k  faid  in  this  chapter  in  his  proper  place.  . 

fjiutrrftf  L.  and  N^.  and  Rohr       f  ufent  attorne^-rattorm^inf,  L.  and  M.  a»d  Roh. 

(i)  [See  Note  17^.] 


Lib.  3.  Cap.  10*       Of  Attornemcnt. 


SeSt.  567» 


Se6i;,  567. 


[S'^S'^'^ 


TTEM,  fihome  leffa  tenements  a 

terme  d^ans,  perforce  de  quel  leaj'e 

*  le  lefj'ee  e/i  feijte,  et  puis  te  kfjorper 

Jon  fait  gran!  a  le  revcrjion  a  aalerpur 

iennedc  vie,  on  en  iaile,  ou  en  fee ;  il 

covicnt  en  tiel  cafe  que  le  tenant  a 

terme  d*ans  attonia,  ou  auterment 

rien  paffera  a  tiel  grauntee  per  tiel 

fait,     ht  fi  en  cejt  cafe  le  tenant  a 

terme  d'ans  altorna  al grantee,  don^ 

que  maintenant  pajjera  le  franktene^ 

ment  at  (grauntee  per  tiel  atturnement 

fauns  ajcun  livene  de  feifin,  &^c.  par 

ceo  que  fi  afcun  liverie  defeijin,  f  4<^. 

fetra  ou  befoigne  d  'ejle  fait  en  eel 

cafe,  donqiie  Le  tenant  a  terme  d'ans 

ferroit  at  temps  de  liverie  de  feijin 

ou/ie  defon  poffejjion,  J  le  queljerroit 

encounter  reajon,  ^c. 


H 


A 


LSO,  if  a  man  letteth  tenements 
for  terme  of  yeares,  by  force  of 
which  leafe  ihe  leii'ee  is  leii'ccl,  and 
after  the  leflbr  hvhis  deed  ffiant  the 
reverfion  to  another  for  tenne  of  Jife, 
or  in  taile,  or  in  fee  ;  it  behoveth  m 
fuch  cafe  I  hat  the  tenant  for  yeares 
attorno,  or  oiherwife  nothing  flialt 
pafl'e  to  fuch  grantee  by  fucJi  deed. 
And  if  in  this  cafe  the  tenaunt  for 
yeares  attorne  to  the  crantee,  then 
the  freehold  (hall  prcfenrly  paiVe  to 
tlie  grantee  by  fuch  atlornemeat 
without  any  liverie  of  feifin,  &c. 
becaufe  if  any  liverie  of  feiiin,  &c, 
Ihould  be  or  were  needfull  to  bee 
made,  then  the  tenant  for  yeares 
iliould  be  at  the  time  of  the  hvery  of 
feilin  ouiiedof  his  pofl'efIioQ|  which 
fliould  bee  againft  reafon^  &c. 


f^]  6E.  3.  53. 
«5  E.  S.  53. 
Brook,  tit. 
Attorn.  48. 
32  K.  3.  Scir. 
f«c.  101. 
hy.  1,  2. 
(Antf!  lis.  «• 
181.  b.) 


ERE  JAttleton  having  fpokcn  of  grants  of  feigniories  and 
rent  charges,  and  renis  feckc  ifluing  out  of  land,  here  treat- 
eth  of  a  griuit  of  a  i  evcrfion  of  land  upou  an  eftute  for  yeares  ; 
feeing  this  grant  of  the  re\eifion  mull  be  by  deed,  and  the  agree- 
ment of  the  lelVee  for  yeares  requlfite  thereunto,  the  freehold  and 
inheritaiu  e  doe  pafle  thereby,  as  well  as  by  liverie  of  feifin,  if  it 
were  In  polVellioii :  and  the  grant  of  the  revevlion  by  deed  with 
the  attoruenient  of  the  leflce,  doe  countervaile  in  law  a  feoffment 
by  livene,  as  to  the  pafling  of  the  freehold  and  inheritance. 

**  A  tenue  d'ans."  [g]  And  yet  a  tenant  by  ftatute  merchant,  or 
tenant  by  ftatute  ftaple,  or  by  elegit,  mufl  alfo  attorne ;  for  the 
grantee  may  have  a  venire  facias  ad  computandum,  or  tender  the  mo- 
ney, &c.  and*difcharge  the  land  ;  and  if  the  reverfion  be  granted  by 
jjne,  they  fhall  be  cumpt^led  to  attorne  in  a  quid  juris  clamat. 

And  fo  the  executors  that  have  the  land  untill  the  debts  bee 
paid  mufl  attorne  upon  the  grant  of  the  reverfion,  although  they 
have  not  any  certainc  terme  for  yeares. 


**  U  UJfte  not  in  L.  and  M.  nor  Rob« 
t  &c,  not  in  JL,  and  M«  nor  Koh. 


\  U  quii^quf,  L.  and  M*  and  Rob« 


Lib;  $•  Of  Attoraement,  '  Scd.  568- 


Sea.  568. 


TT*£  ^tj  fi  tenements  foient  Iejfe$  a      A  L  S^O,  if  tenements  be  letten  to 
un  home  pur  terme  ae  vie,  on  Horn    "^  *  man  for  terme  of  life,  or  given 


tn  le  taUcy  Javant  It  reverJio7i,  6;c.fi  in  taile,  iitving  the  revertion,  &c.  if 

veiu^enlereveffwueut?e!iajegra7ita  hee  in   the   reverfion  in  fuch  cafe 

ft  reverjion  a  itn  outer  perjifuj'ait,  il  p;nmt  the  reverfion  to  another  by  hus 

covient  que  le  tenaunt  de  la  terre  at^  deed,  h  behooveth  that  the  tendut  of 

tourna  (j/gianteeenlavie  legfautor,  the  land  attorne  to  tht*  grantee  i» 

ou  autermeut  le  grauiU  eji  x\>yd,*  the  life  of  the  grantor^  or  otherwil© 

the  grant  is  voyd. 

IT  ERE  Littleton  fpeaketb  of  a  reverfion  expectant  upon  an  eilate 
ibr  life,  or  a  gift  m  taile. 

••      /•       -1     "  i/  covient  que  le  tenant  de  la  terre  attorne  al  graunteCy 
13*^'  ^'J  ^'c/'    Let  UB  therefore  fpeakenrft  of  tenant  tor  life;  and  yet 
in  fome  cafe  albeit   tenant  ior  life  hath  granted  over  kig  eilate, 
yet  he  (hull  aiturne,     [a]  As  if  leiunt  in  dower  or  by  the  curtefie    r -i  -«  jj  .  ^ 
grant  over  bis  or  her  elute,  and  the  beire  grant  over  the  reverfion,  Aiiom.  i$. 
the  tenunt  in  dower  or  b^  the  curtefie  'may  atturne,  becaufe  at  the  time   11  H,  4.  J 8. 
of  the  grant  made  they  were  atiendant  lo  the  heire  in  reverfion,  aiKl   *^^-  3.  16. 
ibe  grantee  cannot  be  tenant  in  dower,  or  tenuut  by  the  cUj  tefie.   ^  *;■  ^-  ^^• 
And  if  the  reveifion  be  granted  by  line,  the  fine  muft  fuppofe  that   jq  jj^*  3*    '-^^ 
the  tenant  in  dower  or  by  the  cui  tefie  did  hold  the  land,  albeit  they  juri.-*  claii»!  4lm 
had  formerly  granted  over  their  eltaie,  and  albeit  the  reverfion  doth   41  £.  3.  10. 
palie  by  the  fine  ;  yet  the  quid  Juris  clamat  mull  be-  brought  againfb  if  J^**  ^"  ^'  ^^^ 
him  that  wa^  tenant  at  the  time  of  the  note  levied.     But  yet  afier 
ihe  reverfion  is  yrantcd  over,  the  grantee  fhali  not  have  aiiy  action  ^•^"^-  *"*•  *  ) 
of  wafle  againft  the  tenant  in  dower  or  by  the  cunefie,  but  the  action   ^*    '.  ;    ''    • 
of  wafl  muft  be  broi*.j^ht  againft  their  allignee,  and  not  agamft  them-   4  £,  3^*  g^^ 
felves ;  for  tenant  by  the  curtefie  or  tenant  in  dower  cimnot  hold  of  .«  «      93  b  ^ 
any  but  of  the  heire;  and  therefore  in  refpecl  of  the  pnvitie,  they   ^       P*     •    v 
ihall  at  tome  and  be  fubje^l  to  an  a^ion  of  waft,  as  long  as  the 
reverfion  remaineth  in  the  lieire,  albeit  th<?y  have   graiited   over 
their  whole  eflate.     And  it  i*  worthy  of  the  obfervation,  thai  if 
the  grantee  of  the  reveifion  doth  bring  an  adlion  of  wafl  againll  the 
eliignee  of  the  tenant  by  the  curtefie,  [6]  the  pi.  mufl  rehearfe  the    [^]  RcgifL  7$, 
Adt.  which  provet^i  that  no  prohibition  of  wafte  in  that  cafe  lay  at 
ihe  common  law,  as  it  did  if  the  heire  had  brought  it  againtl  the  te- 
nant by  the  curtefie  itfelfe  :  and  therefore  fome  doe  hold,  that  if  the 
heifc  doe  grant  over  the  reverfion,  that  the  attornement  of  the  aflig- 
nee  of  the  tenant  by  the  curtefie,  or  of  temwt  in  dower  is  iufficient, 
becaufe  they  afterward  mull  be  attendant  and  fubjed  to  the  adioo  * 

ofwafte» 

If  the  reverfion  of  lefTee  for  life  be.  granted,  and  leffee  for  life   ^o  v  ^  ^a  v 
atiigne  over  bis  eflate,  the  lefiee  cannot  attorne ;  but  the  attorne-  25  £,  3^  ^2. 
I&ent  of  the  affi^ee  is  good,  becaufe  (as  Littleton  here  faith)  it  be-  ' 

hooveth  that  the  tenant  of  the  land  doe  attorn^i  and  ^fter  the 

affignement 

*  dTr. 'added  L.  and  M*  and  Rob, 


Lib.  9.  Cap.  10.       Of  Attornement;  Se6t.  569,  570. 

ailigneinent  there  is  no  tenure  or  attendance^  &c,  betweene  the  lefTee 
and  hhn  in  reverfion. 
^  H.  5. 10.  If  leiTee  for  life  afBgneth  over  his  eftate  upon  condition,  he  hav- 

ing nothing  in  him  but  a  condition  ^all  not  attorne ;  but  the  aifigne^ 
may  attome,  bf^caufe  he  is  tcn^t  of  the  land. 


Sea.  569. 


jp  N  niefme  le  maner  eft^  ft  terre 
•  foit  -^dom  en  tai/e,  6u  lejje  a  tm 
hotiie  pur  terme  de  r/c,  le  remainder  a 
un  auter  J  en  Jke,  fi  celuy  en  le  re- 
mainder voile  granter  cejt  retnainder 
0  un  auter,  S^x,  Ji  le  tenant  de  la  terre 
etturna  en  la  vie  le  grmitqr^  donques 
la  grant  de  tiel  remainder  ejt  bon,  ou 
auterment  nemy. 


T  N  tine  fame  manner  is  it,  if  land 
be  granted  in  taile,  or  let  to  a  man 
for  terme  of  life,  the  remainder  to 
another  in  fee,  }i'  he  in  the  remainder 
will^raunt  this  remainder  to  another. 
^.  if  the  tenant  of  the  land  attomo 
in  |:he  life  of  the  grantor,  then  the 
grant  of  fuch  a  remainder  is  good,  or 
otherwife  not. 


19  E.  4.  5,  4. 
3  K.  4.  11. 
43  K.  3.  1. 
46  i:.  3.  13. 
(9Hep.  8.Vb.) 
(Ant.  *i7.  b.) 

5  H.5. 

(11  Rep,  79.) 

20  K.*  3.  quid 
jiii is  claiu«  .50. 
(f]SiCtheclMp. 


TITTLETONMo  fpeaketh  here  of  an  attornemenl  by  tenant 
in  taile ;  and  true  it  is  that  he  may  attorne ;  but  where  the 
revierQon  is  granted  by  fuie,  he  is  not  compellable  to  attorn,  be-r 
caufe  he  hath  an  etlate  of  inheritance  which  may  continue  for  even 
And  fo  it  is  of  a  tenant  in  faile  after  poflibilitie  of  iifue  extin^,  he 
(ivAl  not  be  compelled  to  a^tprne  for  the  inheritance  which  was 
once  in  hini,  [c]  But  if  tenunt  in  taile  after  poflibilitie  of  iflue  ex- 
tlndl  grant  over  his  eilate,  his  a(fignee  fhall  be  couipeHed  to  attorn, 
beciiule  be  never  had  but  a  bureftate  for  life. 


But  as  to  tenant  in  taile,  note  a  diverfitie  betweene  a  quid  r^  •  /:    •   •« 
otienantintuilc  j^f*i^  clamat^  and  a  quern  redditum  rcddit^  or  a  pef  quatfer-  W  *"•  w-J 
fttitr  poinbilitie  Tilia ;  for  againd  a  tenant  in  taile  no  qiud juris  cktmat  lieth,  as  is 
pt  iiFue  extinct ;  atorefiiid.     But  if  a  man  make  a  gift  in  taile,  the  remainder  in  fee, 
fh  ^re  •'^t"d*to*be  *"^  ^^®  fejgnioric  or  rent  charge  ilfuing  out  of  th^  land  be  granted  by 
•jijudged.  ^"6>  ^1^*  conufee  Ihall  maintaine  a  per  qtue  Jtrxitia^  or  a  quern  reddi^ 

turn,  and  compell  him  to  attorne  ;  for  herein  his  ellate  of  inberitanct 
is  no  privilege  to  him,  for  that  a  tenant  in  fee  fnnple  (as  his  eftate 
was  at  th^  conmion  law)  19  alio  compellable  in  (l^efe  cafes  to  attorne, 


(U  Rep.  79.) 


SpfSi,  570, 


^  P  13  E.  4.    J^t  la  ejl  tenus  per     D  12  Edw.  4.    It  is  thewj  holdeii 

"^  •  tout  le  court,  que  tenant  en    -^    •  by  the  >vhole  court  that  tenant 

Uiile  neferra  arS  d'atturner,  nm  iil  .in  taile'^lhall  not  be  compelled  to  aU 

allurna  gratis,  cej^  ajfets  pone,  tome,  but  if  be  will  ^ttorne  grutk,  H 

}?  good  CTopgh, 

t  d9Mt  €u  Uuk  0ir,  not  in  J,,  aitd  ftf.  qer        •  Thit  pOTgrsph  pof  }i|  t,  ^nd  M  nqr 

THIt 


Lib.  3.  Of  Attomement*  SeCl.  571, 572- 

'T'H IS  is  added  to  Littleton^  and  therefore  though  it  be  good  law,  12  £. 4. 3, 4« 
and  the  booke  truly  cited,  yet  I  pafTe  it  over. 

Sea.  571. 


TT  EM,fi  terrefoit  lejfe  a  un  Home 
pur  terme  d'afis^  le  remainder  a  un 
aider  pur  terme  de  vie^  refercant  al 
leffimr  un  certaine  rent  per  an,  et  li* 
verie  dejeijinfur  ceo  ejlfait  al  tenant 
pur  terme  d'arts;  fi  cefiuu  en  lerever* 
fion  en  cejl  cafegranta  le  reverfion  a 
un  auter,  f  ifc.  et  le  tenant  que  ejl  en 
le  remainder  apres  le  terme  a^ans 
Xfijf  attournOf  ceo  eji  bone  attournc" 
ment,  et  celuy  a  que  cefi  reverfion  eft 
graunt,  perforce  de  tiel  attournement 
diftreynera  le  tenant  a  terme  d*ans 
pur  le  rent  due  apres  tiel  attornment, 
coment  que  le  tenant  a  terme  d*ans 
ne  unques  atlournaft  a  luy,  Et  la 
cayfe  e/l,  pur  ceo  que  lou  le  reverfion 
eft  dependant  fur  l^eflate  del  frank" 
tenement,  fujfift  que  le  tenant  del 
frankteiiement  attournafur  tiel  grant 
del  reverfion,  S^c, 


A  LSO,  if  land  bee  let  to  a  man 
•^^  for  years,  the  remainder  to  an- 
other for  life,  referving  to  the  leflbn 
a  certaine  rent  bj'  the  yeare,  and 
liverie  of  feifin  ui>oq  this  is  made  to 
the  tenant  for  yeares  ;  if  hee  in  the 
reverfion  in  this  cafe  grant  the  re- 
verfion to  another,  &c.  and  the  te* 
nant  which  is  in  the  remainder  after 
the  terme  of  yeares  attornc,  this  is 
a  good  attornement,  and  hee  to 
whom  this  revei*fion  is  granted  by 
force  of  fuch  attornement  ihall  dil- 
treine  the  tenant  for  yeares  for  the 
rent  due  after  fuch  attornement,  al- 
beit that  the  tenant  for  yeares  did 
never  attorne  unto  hin).  And  the 
caufe  is,  for  that  where  the  reverfion 
is  depending  upon  an  eltate  of  free- 
hold, it  furticeth  that  the  ten  :t  of 
the  freehold  doe  attorne  upon  fuch 
a  grant  of  the  reverfion,  &c. 


«  Clf  F FIST  que  le  tenant  del  franktenement  attornar  (i)  Note,  f 

^  LiiiUtiM  fdith  not  here,  that  the  tenant  of  the  trunk  tenement 
r    IT    A  1  **"8*^^  ^" ^^^^  ^^*^  ^^  attorne,  but  that  it  I'ufficeth  that  he 
L3  *7'  ••J  doth  attorne.     And  I  heard  ^r  James  Dirr  chiefe  jufticeof  -p^^^^  j^  p^ 
the  common  pleas  hold,  that  in  this  cafe  if  the  tenant  tor  yeares  did  i,|  iVHibriiche's 
attorne,  it  would  veft  the  reverfion ;  for  feeing  the  eftate  for  yeares  cufe.  in  Ci.n- 
is  able  to  fupport  the  eflale  for  life,  he  ihall  binde  him  in  the  remain-  «»"»»  Banco, 
der  by  his  attoniemenl  in  refped  of  his  eftate  and  privitie« 


Se£t. 


7p  T  eft  afcavoir,  que  lou  un  lea$  a 
-^  terme  d*ans  ou  a  terme  de  vie^ 
OM  done  en  taile,  eftfait  m  afhun  home, 
rrfervant  a  tiel  lejjor  cm  donor  un  cer- 
taine rent,  i;c,p  tiel  lejjor  ou  donor 
grauntttfbn  reverfion  a  an  anter,  et  fe 
tenant  del  terre  attouma,  le  rent  pa/la 

al 

f  Vc*  not  riiX^  and  M.  nor  Roh. 


A 


^^*'  (Ant.  145  It 

150.  b.  947.  a.  308*  a.)    <S  Roll.  Abr.  60,  494.) 

N  D  it  is  to  be  underfiood.  that 
where  n  leafe  for  yearfes  or  fpr  • 
life,  or  a  gift  in  taile,  is  made  to  any 
man,.rererving  tofuchleflof  ord<MUir  ; 
a  certaine  retit,  &c*  if  i'uch  leiifor  or 
donor  grant  his  reverfion  to  anotlier, 
and  the  tenant  of  the  land  attornc, 

Ihe 

ty^  not  tn  L.  and  M.  nor  Roh. 


(i)[SccNotc^7s.J 


Lib.  3.  Cap.  10,      Of  Attornement.  Seft.  575* 

ml graihttct,  content  que  en  le  fait  del  the  rent  pafteth  t<^tl)c  grantee,  aU 

g>a}U  de  reverfion  nul  fnention  fott  though  that  in  the  deed  of  the  grant 

Jait  dele  rent,  pur  ceo  que  /e  rent  of  the  reverfion  no  mention  be  made 

*  eft  incident  al  reverfion  en  del  cafe,  of  the  rent,  for  that  tlie  rent  is  inci- 

€t   nenuj  e  couverfo,  &c.     Car  Ji  dent  to  the  reverfion  in  fuch  cafe» 

home  voile  grannter  le  rent  en  tiel  hwA  not  t  converfo,  &fc.   For  if  a  man 

Mfe  a  un  auter,  refervant  a  luy  le  will  grant  the  rent  in  fiich  cafe  to 

reverfion  3W  terre,  toment  que  le  /mother,  referving  to  hrni  the  rever- 

tenant  aUorna  a  le  ^rautiteey  ceo  fion  of  the  land,  albeit  the  tenatit 

ferraforffpie  un  rentfecke,  Sfe*  attorne  to  the  grantee,  this  (hall  bw 

but  a  rent  fecke,  &c. 

Of  this  litikton  hath  fpokea  befo9$  in  the  chapter  of  Reotv, 


<piow4.  «5.  b.)  feft,  57*. 

TTEM,  fi  home  l^  terre /a  vn  A  LSO,  if  a  man  let  land  to  aiv. 

'^  outer  pur  terme  defa  vie,  et  puis  il  -^^  other  for  his  life,  and  after  hat 

conjirmaner  Jon  fait  l^ejlate  del  tenaut  confirme  by  biis  deed  the  eftate  of  the 

a  terme  ae  vie,  le  remainder  a  un  an*  tenant  for  life,  the  remaynder  to  an# 
ter  en  fee,  et  le  tenant  a  terme  de  vie  .  other  in  fee,  and  the  tenant  for  life  - 

accepta  lefait,  donques  eji  le  remain^  accepteth  the  deed>  then  is  the  re* 

derenfait  en  celuya  que  leremainder  maynder  in  fait  in  him  to  whom  the 

e/i  done  on  limitte  per  mefme  lefait.  remainder  is  given  or  limited  by 

*  Car  per  Vacceptance  del  tenant  a  the  fame  deed.    For  by  tlic  accept- 

temie  de  vie  f  de  le  fait,  ceo  eft  un  ance  of  the  tenant  ior  life  of  the 

agreement  de  luy,  et  iffint  un  attorne-  deed,  this  is  an  agreement  of  him, 

ment  en  leif.     Mes  uncore  celuy  en  le  •and  fo  an  attornement  in  Jaw.     But 

remainder  n^avera  afcun  atiion  de  yet  bee  in   the  remaynder  ^     «    i  -i 

^rmfie  ne  auter  benefit  per  tiel  remaiu^  fluiU  not  have  any  aiftion  of  !-3  *  /•  *^.J 

der,  ft  non  que  il  avoit  le  dit  fait  ^n  wafte,  nor  other  benefit  by  fuch  re- 

poigncj  per  que  le  remainder  fnit  taile  maynder,  unielfe  that  hce  hath  the 

ou  graunt  a  luy.     Et  pur  ceo  que  en  faid  deed  in  hand,  whereby  the  re* 

tiel  cas  fe  tenant  a  terme  de  vie  voile  maynder  was  eniayk»d  or  granted  to 

percas  J  reteigner  lefait  a  luy,  a  eel  him.    And  becaufe  that  in  fuch  cafe 

enfertt,   que  celuy  en  le  remainder  the  tenant  for  life  perad venture  will 

naveroit  afcun  addon  de  wafte  enveri  retaine  the  deed  to  him,  to  this  in-^ 

iuy,  pur  ceo  que  il  nepoit  vencr  d*aver  tent,  that  he  in  the  remaynder  fliould 

lefait  en  fa  poJIeJJio?^  \\  ilferra  bone  n^t  have  any  ac^lion  of  wafte  againd 

^etfure  chofeentielcas  pur  ccluy  en  him,  tor  that  liee  cannot  come  to 

leremainder,  qim^  unfait  endmt  foit  have  the  deed  in  his  paffleflipn,  it  will 

fait  per  celuy  que  voile  f aire  tiel  be  a  good  and  Tore  thing  in  fuch  cafe 

confirmation,  yile  remaynder  oufter,  for  him  in  the  rema3'nder,  that  a 

iic.  et  que  celuy  que  fait  tiel  confirma-y  deed  indented   bee  made  by  him 

tion  delivefa  un  part  del  itidenture  which  will  make  fuch  confirmation, 

al  tenant  a  terme  de  vie,  et  le  auter  and  the  remaynder  over,  iic,  and 

part  ^  that 

*  Car  not  in  L.  aind  M.  nor  Roll*  |  it  pur  cm  added  L.  and  M.  and  Roh. 

f  de  Igfmt  not  in  L.  aiid  M.  nor  Reh.  ^  Hjkrf  ^hoft  not  in  L>  and  M*  ncr  Jipki 

J  rfUi^ncr^refcnv^,  L*  tod  M.  Wid  Kob* 


Lib.  3. 


Of  Attomement. 


Sea.  574- 


part  a  cehn/  que  avera  le  remainder, 
Fa  (hnnue  il  per  nionftrance  de  h 
part  del  tndenture  poit  aver  aSlton 
de  wajl  euvers  le  tenant  a  terme  de 
viey  et  tofits  aaters  advantages  que 
celuy  en  le  remainder  poit  aver  en 
iiel  cafe  J  isc. 


that  hee  which  maketh  fuch  confir- 
mation deliver  one  part  of  the  in- 
denture to  the  tenant  for  life,  and 
the  other  part  to  him  that  (hall  hav^ 
the  remaynder.  And  then  he  by 
ftiewing  of  that  part  of  the  indenture 
may  have  an  a(?tion  of  wafteagainit 
the  tenant  for  life,  and  all  other  ad- 


vantages that  he  in  the  remainder  may  have  in  fuch  a  cafe,  &c. 


H 


ERE  Littleton  putteth   a  cafe  of  a  remainder  whereunto  an  (iRoI!.  Abr. 

attornement  is.  requifite.    And  this  is  the  fixth  example  of  an  ^.l'\  a.  --*- 
^.  „.  •    1  ^  "^  \  id.  Sea.  3*5. 

attornement  m  law.  i^^i^ 

Vide  PI.  Com. 
"  Uemaynder  a  im  anter,  Src/'     Of  tliis  fufficient  hath  beene   in  Coltbirffs 

faid  in  the  chapter  of  Confirmation,  Sedt.  5*25.  jafe,  Doft.  and 

'  >  ij  J  StuH.  cap.  so. 

"Sinonqut  il  avoit  le  fait  en  poigne"     And  albeit  he  hath  no  8R.j'inwafte 
remedy  to  come  to  the  deed  during  the  life  of  tenant  for  life,  yet   in  livre  efcritc, 
becaufe  he  is  privie  in  eftate,  he  fliall  not  maintaine  an  aftion  of  17  E.  3. 
waftc  without  fhewing  the  deed;  but  when  the  remainder  is  once   ^^u^^^l'i\ 
executed  he  ihalt  not  need  to  (hew  the  deed.  H  H  3  '°''    ■ 

TL  Com.  149,  in  Throckmorton's  cafe. 

"  Jl  ferra  hone  et  fare  chofe,  ^c."    Hereby  it  appeareth  how  45E.  S.  14,15. 
oeceflTary  it  is  to  ufe  learned  advice  in  a  man's  conveyance,  for  J  J  ^'  *'  ^^• 
thereby  ftiall  be  prevented  many  queftiwis,  and  not  to  follow  the  /j^^\q^  ,  \ 
advice  of  him  that  is  experimented  only.     For  as  in   phyficke, 
Nullum  medicamentum  efi  idem  oirmibmn  fo  in  law  one  forme  or  pro- 
iident  of  conveyance  will  not  fit  all  cafes. 


[318:  a.] 


?^et.  574, 


.  TTEMj  fi  deux  joyntenants  font, 
^  les  queux  lejfont  lour  ierre  a  un 
cuter  pur  terme  de  vie,  rendanta  eux 
tl  a  lour  heires  certaine  rent  per  an ; 
en  cefi  cafe  fi  un  des  joyntenants  en  le 
reverfion  releffa  a  l\iuter  jojt/ntenant 
en  mefme  le^  reverfion,  ceji  releas  eji 
bone,  et  celuy  a  que  le  releas  ejtfait 
avera  jotement  le  rent  del  tenant  a 
terme  de  vie,  et-  avera  folement  un 
iniefe  de  wafie  enters  luy,  coment  que 
u  ne  vnques  attorrieroit  per  force  de 
tiel  releas,  *  ^c.  Et  la  cauje  eji^  pur 
le  privity  que  unfoits  fuit  perenter 
It  tenant  a  terme  de  vie  et  eux  en  le 
rtperjion^ 


A  LSO,  if  two  joyntenants  be, 
'^  who  let  their  land  to  another,  for 
terme  of  life,  rendring  to  them  and 
to  their  heires  a  certaine  yeaYely 
rent ;  in  this  cafe  if  one  of  the  joyn*- 
tenants  in  the  reverfion  Veleafe  to 
the  other  joyntenant  in  the  fame  re- 
verfion, this  rcleafe  is  good,  and  he 
to  whom  the  releafe .  is  made  fliall 
have  only  the  rent  of  the  tenant  for 
life,  and  (hall  onlv  have  a  writ  of 
wade  againft  him,  although  heie: 
never  attorned  by  force  of  fuch  re- 
leafe,  8cc.  And  the  reafon  is,  for  th© 
privitie  which  once  was  betweene 
the  tenant  for  life  and  them  in  the 
reverfion. 


*  Vc*  not  in  Xm  and  M.  nor  R9h« 


''  DEUX 


!>> 


Lib.  3.  Cap.  10.         Of  Attornement. 


Se6l.  5  7^. 


(6  Rep.  78. 
$  Roll.  Abr. 
403.   Aiit  193. 


(Ant.  t38.) 


Pier.  176. 
(Ant.  185«  ••) 


4o  E.  3.  6«  V. 
13  Eiis.  Oier. 
188.  Lib.  3. 
foL  86.  jaftice 


36  H.  6.  e4^ 

(1  a«l(.  Abr; 
%97.) 


5  K.  3*  S5. 

31  £.  :l.  antieat 

fienivliie  1(). 


t4  E.  3.  e^.  b. 

37  H.  6.  3.J. 
48  B.  3.  S3. 


(•)  UK  3* 

lol.  86.  jiiftke 

\Vindhani*s 

c«fe. 

>7  E.  3.  7. 

te  E.  s.  1& 


"   7) EUX  JQiuitnantsJ'    And  fo  it  is  (ajs  it  ii  fiere  to  be  under^ 
ftood)  albeit  there  be  three  or  oiore  joyntenantSy  and  one 
of  them  releafeth  to  one  of  the  other. 

It  is  true,  that  there  is  a  difference  betweene  thefe  releafei) ;  fbr 
the  releafe  in  the  one  caie  maketh  no  degree,  but  hee  to  whom 
the  releafe  is  made  is  fuppofed  in  from  the  firll  feoffor ;  and  in 
the  other  it  worketh  a  degree,  and  hee  to  whom  the  releafe  is 
made  is  in  the  per  by  him ;  yet  in  neither  of  thefe  cafes  there 
is  reqiiifite  any  attornement,  tor  both  of  them  are  within  lattUton'% 
reafon  (fbr  the  privitie^  &c.)« 


u 


PurleprivUity  Sfc!*  For  if  onejoyntenant  make  aleafe  for 
yeares,  refervinA  a  rent,  and  dieth,  the  I'urvivor  (hall  fiot  have  the 
rent ;  and  thererore  Littleton  here  addeth  materially^  fOr  the  privitie 
that  was  betweene  the  tenant  for  life  and  them  in  the  reveriion. 

And  here  it  is  good  to  be  feene  what  grantors  or  others  that 
make  ^conveyances,  he,  are  fuch  as  their  gnuits  or  conveyances  are 
cither  good  without  attornement,  or  where  the  tenant  is  no  way 
compeUable  to  attorn.  Tenant  for  life  (hall  not  be  compelled  to 
atrorne  in  a  qiud  juris  clamat  upon  a  grant  of  a  reveriion  by  fine 
hcldea  of  the  king  in  chiefe  without  licence  ;  but  the  reafon  hereof 
is  not  becaufe  the  tenant  (or  life  might  be  charced  with  the  finer^ 
for  his  eilate  ^v^as  more  ancient  than  the  fine  levied,  but  becaufe  the 
court  will  not  fuffer  a  prejudice  to  the  king,  and  the  king  may  feife 
the  reverfion  and  rent,  and  fo  the  tenant  (hall  be  attendant  to 
anotlier.  Alfo  it  is  a  generall  rule,  that  when  the  grant  by  fine  is 
defeiifible,  there  the  tenant  (hall  not  be  compelled  to  attome. 

As  if  an  infant  levie  a  fine,  this  is  defeaiible  by  writ  of  error 
during  his  minohtie,  and  therefore  the  tenant  (haU  not  be  co^^)elled 
to  attome. 

So  if  the  land  be  holden  in  ancient  demefne,  and  he  in  the  rever- 
fion levieth  a  fine  of  the  reverfion  at  the  common  law,  the  tenant 
fiidl  hot  be  compellable  to  attome,  becaufe  the  eftate  that  puffed 
is  reverfible  in  a  writ  of  deceit. 

So  if  tenant  in  taile  had  levied  a  fine,  the  tenant  (hould  not  be 
compelled  to  attome,  becaufe  it  t^as  diefeafible  by  the  iffue  in 
taile. 

But  now  the  ftatutes  of  4  H.  7.  atid  3a  H.  8.  having  given  « 
further  fircngth'  to  lines  to  barre  the  iffue  in  taile,  the  reafon  of  the 
common  law  being  taken  away,  the  tenant  in  this  cafe  (hall  be  com<« 
pelled  to  attome,  as  it  was  adjudged  (*)  in  juftice  Windham^ 
cafe. 

If  an  alienation  be  in  mortmaine,  the  tenant  (hall  not  be  com* 
pelled  to  attorne,  becaufe  the  lord  paramount  may  defeat  it. 


(1  PqH.  Abr. 
301) 


Se6t  575* 


r  If  mefme  fe  manefy  el  pvr  mefme 
•*^  la  cauft,  ejt,  Ipu  home  leffa  tene 
01  un  anter  pur  terme  de  vie,  le  re- 
mainder a  un  auter  pur  terme  de  vt>, 
refervant  le  reverfion  al  *  lejfour^  en 

cejt 


[318:  b.] 


T  N  the  fame  manner,  and  for  the 
^  fame  caufe^  is  it,  where  a  man 
letteth  land  to  another  fbr  Kfe,  the 
remainder  to  another  for  life,  referv- 
ing  the  reverfion  to  the  leflbr ;  in 

this 


^  Uffwr-'-^itf^  L.  and  M.  and  Rob. 


liib.  3. 


Of  Attoraement. 


Seel.  576. 


tefi  casfi  celuy  ew  le  reverfion  releffa 
a  celuy  en  le  remainder  et  afes  heires 
tout  Jon  droit  f  S^c,  dongues  celuy  eii 
le  remainder  ad  unfee,  S)\\  et  ilavera 
un  brief e  de  tcajl  enters  le  tenant  a 
ienne  de  vie  fans  afcun  attornemcnt 
de  luyy  ^r. 


this  cafe  if  hee  in  tlic  reverfion  re- 
leafeth  to  him  in  the  remainder  and 
to  his  heires  all  his  rights  &c.  then 
he  in  the  remainder  liath  a  fee,  &c. 
and  hee  fhall  have  a  writ  of  waft 
againtt  the  tenant  for  life  without 
anv  attoruement  of  him,  &c. 


Tills  needeth  ao  explication. 


Sed.  576'. 


TTli  M,  ft  home  leffa  terres  an  te- 
nemenfs  a  nn  autcr  pur  terme  des 
ans,  et  puis  iloufiafon  tenmour,  et  ent 
jenfeoffa  un  autcr  enfct%  et  puis  le  tc^ 
nant  a  terme  d'ans  enter  fur  lefeoffeey 
.en  claimant fon  terme,  S)-c,  et  puis  fait 
trafi ;  en  cejl  cafe  le  feoffee  averaper 
/a  ley  un  briefe  de  wajl  envers  luy,  et 
ftncore  il  n^attornaft  pas  -f  a  lay*  lit 
la  caifeefi,  come  jeo fappofe,  pur  ceo 
que  celuy  que  ad  droit  de  aver  terres  ou 
tenements  pur  terme  d\inSy  J  ou  auter- 
^nenty  ne  ferroit  per  la  ley  mifconufant 
de  les  feoffments  que  fuerontf aits  de  et 
fur  mefmes  les  terres,  Sfc.  Et  entant 
que  per  tiel  feoffment  le  tenant  a 
terme  d'am  fuit  +  nns  hors  de  fon 
poljeffion,  et  per  fon  enlre  il  caufaji 
le  reverfion  d'e/lre  a  celuy  a  que  le 
feoffmentfuitfait,  ceo  ejl  bone  attor- 
tiement ;  car  celuy  a  que  le  feoffment 
fuit  fatty  avoit  nul  reverfion  devannt 
que  le  tenant  a  terme  d*ans  avoit 
enter  fur  luyy  pur  ceo  que  il  fuit  ||  en 
poffefjion  en  fon  demefne  come  de  fee, 
et  pur  rentrie  del  tenant  a  terme 
d^arn  il  y  ^d  forfque  un  reverfion, 
quel  ejl  per  lejait  le  tenant  a  terme 
d^attSyfcilicet,  per  fon  entrie,  ^c 


ALSO,  if  a  man  lett  lands  or  te- 
■^  nements  to  another  for  terme  of 
yeares,  and  a.'ter  lie  ouft  his  termor,  . 
and  thereof  en  feoife  another  in  fee, 
and  after  the  tenant  for  yearc.<*  enter 
upon  the  feoflce,  claymine  his  term, 
8cc.  and  after  doth  wafte;  in. this  cafe 
the  feoffee  fhall  have  bv  law  a  writ  of 
wafte  againlt  him,  and  yet  hee  did 
not  attorne  unto  him.  And  the 
caufe  is,  as  I  fappofe,  for  that  he 
which  hath  right  tb  Imve  lands  or 
tenements  for  yeares,  or  othcrwife, 
fliould  not  by  law  bee  mifconufant 
of  the  feoffments  which  were  made 
of  and  upon  the  fame  lands,*  &c. 
And  inafmnch  as  by  inch  feoffment 
the  tenant  for  yeares  was  put  out  of 
his  poffeHion,  and  by  his  entrie  he 
cauied  the  reverfiofi  to  bee  to  him 
to  whom  the  feoffment  wa^  made, 
this  is  a  good  attornement;  for  he 
to  whom  the  feoffment  was  made, 
had  no  revci-fion  before  the  tenant 
for  years  had  entred  upon  him,  for 
that  he  was  in  poffeQion  in  his  de- 
meiiie  as  of  fee,  and  bv  the  entrie 
of  the  tenant  for  yeares,  hee  hatli  but 
a  reverfion,  which  is  by  the  aft  of 
the  tenant  for  yeares,  fcilicet,  by  his 
entrie,  &c. 


fulttf  QOt  in  L.  and  M.  nor  Roh.  il  coufa  li  rt'Virfim  d^ijirt  a  ctluy  a  que  Ig 

X  eu  aut0rmitit  not  in  L.  and  M.  nor  Roh.    feiff mint  fuit  y  not  in  L.  and  M.  nor  Roh. 
4  mt  b^r^iUfin  ptff^fiont  ttperfm  eutrig        ||  i»  p^^ffkn^fiifoy  L.  and  M  and  Roh. 


V9L.  IX. 


Lib.  3.  Cap.  10.        Of  Attornement.  Seel,  577- 


Sea.  577. 

■  • 

f 

lifESME  la  hy  cJl,come  ilfem-  TTH  E  fame  law  is,  as  it  feemelb, 

"^       ble^ioiiun  leas  ejl  fait  pur  ierme  where  a  leafe  is  made  for  life, 

de  vie,  favant  le  reverjion  al  leffbury  faving  ilie  reverfion  to  the  leffor,  if 

fi  le  lefjbur  dijjeijiji  le  lejjeey  et  fait  the  kffor  difleife   the  leffee,   and 

feofftnent  en  feel  ft  le  tenant  a  tcrme  make  a  feoffment  in  fee,  if  the  tenant 

devie  etiter  et  fait  rcajl^  le  feoffee  for  life  enter  and  make  walle,  the 

arera  brief e  de  icajiefans  afcun  auter  feoffee  (hall  have  a  writ  of  wafte 

attoumementy  caula  qua  fiipra,  &c.  without    any    other    attornement, 

cauf$,  qudjiipra,  S^c.  (i) 

(6  Rep.  09.  a.)  HP  HE  HE  have  been  now  in  all  feven  examples,  that  Littleton 

putleth  of  an  attornement  in  law,  and  here  he  putteth  two 
cafes  alfo  of  a  notice  in  law.     And  the  reafon  of  both  thefe  are  here 
rendred  by  Littleton.     Firft  for  the  notice,  Littleton  faith  that  the 
leflec  (hall  not  by  law  be  mifconufant  of  the  feoffments  that  wci^e 
46  E  3.  SO.  b.     made  of  and  upon  the  fame  land.     And  the '  reafon  of  the  attorne- 
iH.S.V  mcnt  is,  becaufe  the  whole  fee  fimple  pafleth  by  the  feoffment,  and 

«>  U.  5.  IJ.  the  leflee  by  his  rcgrelTe  leavcth  the  reverfion  in  the  feofice,  which 

34  H.  6.  (5.  (faith  Littleton)  is  a  good  attoniemeiit.     The  fame  law .  it  is  of  a 

9^1  6  10. '        tenant  by  ftatute  merchant  or  ftaplc,  or  elegit.     And  fo  it  is  of 
(.'Sliep.tiS.b.)  a  leafe  for  life,  as  Littleton  her^  faith;  and  fo  it  was  refolvcd  [e]  in 
[cJBralbrftche's  Brajbritche*s  cafe,  and  after  in  the  deane  of  PauFs  his  cafe  in  the 
caic.  P- i.>Eliz.  common  place.     But  fhall  the  IclVee  in  this  cafe  whether  r^,^       -i 
"^^frioEar^**  hec  will  or  no  doc  an  aft  that  amounts  to  an  attornement,  LJ*9-  ^-J 
(S4  H'  6. 7.)      ^^^*  ^y  ^^^  regreffe,  or  clfe  lofe  the  profit  of  his  land  ?  And  fome  doc 

hold,  that  in  that  cafe  if  the  lefi'ee  for  life  doe  recover  in  an  affife, 

this  is  no  attornement,  becaufe  hee  comes  to  it  by  courfe  of  law,  and 

not  by  his  voluntary  acl.  And  yet  in  that  cafe,  as  in  the  cafe  of  tlic 

[/]  18  E.  3.       fine,  the  ftate  of  the  reverfion  is  in  the  feoffee,     [f]  But  others  doft 

48.  b.    Lib.  6.    j^qI  J  \i  hU  one  in  cafe  of  a  recovery,  and  a  regrtfle. 

S'^  M  \'  f^^  ^*  ^^®  ^^^^^  difleife  tenant  for  life,  or  oufte  tenant  for  yeares, 

Finchc^  cafe,      and  make th  a  feoffment  in  fee,  by  this  the  rent  referved  upon  the 

f]  9  H.  6. 16.  leafe  for  Ufe  or  yeares  is  not  extinguiflied,  but  by  the  regrelTe  of 

>eaneofPatirs  the  leffee  the  rent  is  revived,  becaufe  it  is  incident  to  the  re\'cr- 

feifed  of  a 
feoff- 
And 
fo  note  a  diverfitie' between  a  rent  incident  to  a  reverfion,  and  a 
rent  not  incident  to  a  reverfion. 
(Ant  297.  b.  If  two  joynt  le  (Tees  for  yeares  or  for  life  be  oufled  or  diffeifed 

2  Rep.  6T»  a.)     by  the  leflbr,  and  he  cnfeoffe  another,   if  one  of  the  leflees  re- 
enter, this  is  a  good  attornement,  and  (hall  binde  both ;  for  an  at- 
tornement in  law  is  as  flrong  as  an  attornement  in  deed. 
(6  Rep. 69.  Mo.       If  a  man. make  a  leafe  for  lift, -and  then  grant  the  reverfion  for 
W  Am.  2<)<>.  a.;  life,  and  the  leflee  attome,  and  after  the  leflbr  dM'eife  the -leflee  tor 

life,  and  make  a  feoffment  in  fee,  and  the  leffee  re-enter,  this 
ihall  leave  a  reverfion  in  the  grantee  for  life,  and  another  rever- 
fion in  the  feoffee,  and  yet  tbis  is  no  attornement  in  law  of  the 

grantee 


K 


(0  [See  Note  176.] 


Lib.  i*  Of  Attomement.  Se£l.  578. 

grantee  for  life,  becatife  he  doth  no  aft,  nor  alfent  to  any  which 

might  amount  to  an  attomement  In  law.     Et  res  inter  alios  aHa  aU 

ieri  noctrc  non  debet.     Neither  hath  the  grantee  for  life  the  land  in 

poiTellioni  fo  as  he  'may  well  be  mifconufant  of  the  feoffment  made 

upon  the  land,  and  fo  out  of  the  reafon  of  Littleton.     But  y^t  the  (2  Rep.  671.) 

reverfion  in  fee  doth  pafl'e  to  the  feoffee. 


[319.  b.]  Seel.  578. 

TTEMy  Jileasjoit  fait  pur  terme  ALSO,  if  a  leafe  be  made  for 

de  vie,  fe  remainder  a  un  auter  en  life,  the  remainder  to  another  in 

ie  taile,  le  remainder  oy/ier  a  les  droit  taile,  the  remainder  oter  to  the  right 

heires  le  tenant  a  terme  de  vie;  en  cejl  heires  of  the  teiiant  for  life;  in  uiis 

cafeyfi  le  tenant  a  terme  de  viegranta  cafe,  if  the  tenant  for  life  grant  his 

Jon  remainder  en.  fee  a  auter  per  fun  remainder  in  fee  to  another  by,  his 

Jait,  eel  remainder  mainfenant  pajja  deede,   this  remainder   tiiaintejfant 

per  le  fait  fans  afcun  attournmenty  palTetli  hy  the  deede  without  arfj^  at- 

•  Sfc.  car  fi  afcun  doit  aitorne  en  cejl  torncment,  &c.  for  thatif  anj^ought 

<afey  ceo  ferioit  le  tenant  a  terme  de  to  attourne  in  this  cale,  itlhbuld  be 

T?e,  et  en  vain  ferroit  que  il  aiturne~  the  tenant  for  life,  and  in  vaine  it 

roitfurfon  grant  demefne,  S^r.           '  were  that  he  rtiould  attorne  upon  hi* 

owne  grant,  &c.       "* 

XJERE  it  appeareth,  that  where  the  anceftor  taketh  an  cftate  of 

freehold,  and  atter  a  reniaiTuler  is  Innited  to  his  right  heires,  (Ant.  13.  b. 
that  the  fee  fmiple  vefteth  in  himfelf,  as  well  as  if  it  had  bee ne ,  1  Roll.  Abr, 
limited  to  hiui  and  his  heires ;  lur  his  right  heires  are  in  this  cafe   ^^'^■) 
words  of  limitation  of  ciiute,  and  not  of  purchufe.     Othcrwil'c  it  is   (i  Ilep.  ^,) 
where  the  anceftor  taketh  but  an  eftate  for  ye^r^  i-s^s  if  a  leafe  for 
yeares  be  made  to  A.  the  remainder  to  B.  in  tayle,  the  remainder 
to  the  right  heires  of  A.  there  the  remainder  vellcth  not  in  4*  Hut  ' 
the  right  heires  Ihall  take   by  purchafe  if  A,  die  during  the  e^ate 
tailc  :  for  as  llje   anceftor  and  the  htt'ue  hve  corrclaCiva  o( 'mhnii-   (Ant.  54»b!) 
tances,  fo  aie  the  teftalor  and  executor,  or  the  mtefiate  and  admi- 
nillrator  of  chattels.     And  fo  it  is  if  A,  make  a  feoffment  in  fe«  to 
the  ufe  of  B.  for  life,  and  after  to  the  uie  Of  Cw  for  lite  or  in  tade, 
and  after  to  the  ufe  of  the  right  heires  of  B,   B,  hath  the  fee  fun-  (i  ^n,  Abr. 
pie  in  him  as  well  when  it  is  by  way  of  limitation  of  ufe,  as  when  627.) 
it  is  by  ad  executed  (1). 

"  En  vaine  ferroit ^  SfC^     Quod  vanum  et  inutile  ejl  lex  non  re-  Vid.  St6t  1Mb 
quirit.     Lex  ejt^ ratio  fummay  quccjubct  quce  funt  utilia  ct  necej/'ariaj  273. 
et  contraria  pYohibet ;  and  arguments  drawue  from  hence  are  for* 
cible  in  law.  *■ 


^  •  ^r.  n«t  in  L.  and  M.  n*r  Rob. 


^(1)  The  obrtfTation  of  Mr«    Douglas    Reports)  deftrvet  the  rcado-*$  moft  icriout 
upon  thi»  |)oiat  (nott  to  page  506  of  his    attentioQ* 


/" 


"Sit 


Lib,  3.  Cap.  10.       Of  Attornement.  Se6l.  579,  580. 


Sea,  579. 


TTEM,  fi  foit  feignlor  et  tenant y 

et  le  tenant  tient  del  feifrnior  per 

certaine  rent,  etfervice  de  chivaler,  ft 

le  feigfuor  grant  a  /es  Jen-ices  de  Jon 

tenant  per  fine,  /es  fern ces  font  main' 

tenant  en  le  grantee  per  force  del 

jine\  mes  uncpre  le  jeigmor  ne poet 

pas  dijlreyne  per  ajcun  parcel  lie  les 

Jcrvices  Jans  attonrnment :  mes  fi  le 

tenant  aevia  (Jhn  heire  deins  age) 

le  I'eignior  aver  a  le  gard  del  corps 

del  heire,  et  de  Jes  terres,  Sfc.  content 

ue  il  ne  unque  atturnajl,  pur  ceo  que 
e  I'eigniorie  fuit  en  le  grantee  main- 
tenant  per  J  orce  del  Jine,  Et  a  an/ 
en  tiel  cas^  fi  le  tenant  moruji  J'ans 
heire,  Icjeig^nior  avera  les  tenements 
per  voxf  aejcheat. 


I 


A  LSO,  if  there  be  lord  and  te- 
^  naiit,  and  the  tenant  holdedi  of 
the  lord  by  certaine  rent,  and  knight's 
Ibrvico,  if  the  lord  grant  the  fervices 
oFhis  tenant  by  fine,  the  ierviees  are 
prolcntly  in  the  grantee  by  force  of  " 
the  fine ;  but  vet  the  lord  mav  not 
diftreinc  for  any  parcel!  of  the  fer- 
\iccs,  without  attornement :  but  if 
the  tenant  dieth,  his  heire  within 
age,  the  lord  fliall  have  the  r^  i 

vvardfliip  of  the  bodie  of  the  i320.  a-j 
heire,  and  of  his  lands,  &.c.  albeit 
he  never  attorned,  bccaufe  that  the 
feign iorie  was  in  ilic  grantee  pre- 
lintJy  by  force  of  the  fine.  And 
alio  in  fuch  cafe  if  the  tenant  die 
without  heire,  the  lord  (hall  have 
the  tenancie  by  way  of  efcbeat. 


H 


Ih]  8  E.  3.  44. 
iJ6  E.  S.  CiX 
10  H.  6.  k^ 
o*H.  6.  7. 
12E.  4.  4. 
40E.3.  7. 
511.5,  12. 
48  K.  3.  16.  b. 
;}  E.  ♦2.  droit.:)3. 
(F.  N.  B.  60. 
Srt^t.  564. 
4  Inft.  tia9. 


ERE  Littleton  bcginncth  to  fliew  what  advantages  the  cono* 
fce.  of  a  tine  uuiy  lake  before  attornement,  and  what  not. 

[/i]  Firl'r,  he  cannot  dilheyne,  heciiufe  an  avuwrie  is  in  lieu  of 
an  action^  uml  tlieieuponprivitie  is  requifite.  So  iikewife,  and  for 
the  fame  caufc,  he  Ccin  liave  no  adion  of  wafte,  nor  writ  of  eutrie, 
ad  communan  Icgaa,  or  in  coiyimtli  cajuy  or  in  caju  provijo,  writ  of 
cuftonies  and  fervices,  nor  writ  of  ward,  <S:c.  (i) 

lUil  if  a  man  make  a  leafc  for  ycai  es,  and  grmit  the  reverfion  by 
fin(;,  if  the  leil'tt-  he  oufted,  and  the  conufee  dilleifed,  the  conufee^ 
without  atloincment,  <hall  maintaine  an  aflife;  for  this  writ  is 
maintained  againft  a  ftranger,^  where  tliere  needeth  mo  privitie. 
And  fuch  things  as  the  lord  may  feife,  or  enter  into  without  fuing 
uny  acHon,  there  the  conufee,  before  any  attornement,  may  take 
benefit  thereof;  as  to  feife  a  ward  or  heriot ;  or  to  enter  into  th« 
lands  or  tenements  of  award;  or  efcheated  to  him ;  or  to  enter 
for  an  alienation  of  tenant  for  life  or  yeares  ;  or  of  tenant  by  lla- 
tute  merchant,  Itaple,  or  elegit,  to  his  dilhcrifon. 


Seel.  580,  581,  582. 


jp  N  mefine  le  manner  e/l,  fi  home    T  N  the  fame  manner  it  is,  if  a  man' 
-^^  sranta  le  reverfion  de  Jon  tenant    ^  grauot  die  reverfion  of  his  tenant 

for  lile  to  another  by  fine,  the  re- 
verfion malutenant  palieih  to  tlie 

grantee 


^  reverfion  dej 

a  terme  de  vie  a  zui  aider  per  Jine,  le 
rcvcrjion  pajja  maintenant  al  grantee 

per 


(i)  [See  Note  277.] 


Lib.  3. 


Of  Attornemcnt. 


Sea.  5W,  582. 


per  force ^  del  fine,  mes  le  grantee  grantee  by  force  of  the  fine,  but  the 
Jammes  navera  atlion  de  wajl  fans  grantee  fliall  never  have  an  acition 
atturhment,  ifc.  of  waft  without  attornment,  8cc. 


Sea.    581. 


]\T^^  uncore  fi  le  tenant  a  terme 

de  vie  alienaji  en  fee,  le  grantee 

poet  entet%  *  S^c.  pur  ceo  que  le  rever- 

Jiottfuit  en  luy  per  force  del  fine,  et 

tiel  alienation  fuit  afon  dijheritance. 


"OUT  yet  if  the  tenant  for  life, 
alieneth  in  fee,  the  grantee  may 
enter,  &c.  becaufe  the  reverfion  was 
in  him  by  force  of  the  fine,  and  fuch 
alienation  was  to  his  diilieritance* 


Sea.  582. 


j\TES  en  ^  ceo  cas  lou  lefeignior 
,  granta  les  fercices  defon  tenant 
per  fine,  f%  tenant  devie .  (fan  hcire 
ejieant  de  plein  a^e)  le  grantee  per  le 
fine  navera  relief e,  ne  ungues  dijirey- 
nera  pur  reliefe,  finon  que  il  +  avoit 
rattornement  del  tenauntque  fnoruji: 
X  car  de  tiel  chofe  quegijl  en  dijirejjey 
fur  que  le  breve  de  replevin  ejtfue,  6^c, 
home  doit  et  covient  d*avower  leprifel 
bone  et  droiturel,  6fc,  et  la  covient 
ejlre  attornement  del  tenant,  coment 
que  le  graunt  de  tiel  chofe  foit  per 
fine:  mes  d\iver  le  gard  de  les  terres 
etc  tenements  iffint  tenus  durant  le 
nonage  le  heire,  ou  de  eux  aver  per 
votj  a  ef cheat,  la  ne  bcfoigne  ajcun 
dijlrefey  &ic,  mes  un  entrie  en  la  terre 
perforce  de  le  droit  del feigniory  que 
le  grantee  ad  perforce  del  fine,  S^c. 
Sic  vide  diverfitatem§. 

the  grauntee  hath  by  force  of  the 


B 


UT  in  this  cafe  where  the  lord 
granieth  the  fervices  of  his  te- 
nant by  fine,  if  the  tenant  die  (his 
heire  being  of  ful  age)  the  grantee 
by  the  fine  fhall  not  have  reliefe, 
nor  (hal  ever  .diftreine  for  reliefe, 
iinlefTe  that  hee  hath  the  attorne- 
ment of  the  tenant  that  dieth:  for 
of  luch*a  thing  which  lieth  in  dif- 
trefl'e,  whereupon  the  writ  of  re- 
plevin is  fued,  8cc.  a  man  muft  and 
ought  to  avow  the  taking  good  and 
rightful!,  &c.  and  there  there  ought 
to  be  an  attornment  of  £he  tenant, 
although  the  graunt  of  fuch  a  thing 
be  by  Hne:  but  to  have  the  ward- 
fhip  of  the  lands  or  tenements  fo 
holden  during  the  nonage  of  the 
heire,  or  to  Imve  them  by  way  of 
efcheat,  there  needs  no  dilbefle,  &c. 
but  an  entrie  into  tlie  land  by  force 
of  the  right  of  the  feigniorie,  which 
fine,  8cc.     Sic  vide  diverjitatem,  S^x. 


I 


in  our  books  that  if  tenaunt  for  life  have  a  privilege  not  40  >;.  3. 7. 
ipeachable  of  walle,  or  any  other  privilege,  if  he  doth  ^^  ^-  j-  •]• 


T  is  4aid 

to  be  inipej 
at  torne  without  faving  his  privilege,  that  hee  hath  loll  it;  which  4^Jf3\j 
is  fo  to   be  underllood,  where  he  attorues  in  a  quid  juris  clamat  jji  e.  S.  48. 
brought  by  the  conufee  of  a  line,  that  i  Ine  clainieth  not  his  privilege,  24  £.  3.  St^. 

but  yyH.6.Jf5. 


*  &r.  not  in  L.  and  M.  nor  Roh. 

f  ceo  not  in  L.  and  M.  nor  Roh. 

4  «*w/V  l^ attornement '^fiifoit  attott'nH' 


ment,  L.  and  M  and  Rolt. 

}  &c.  added  L.  andM.  and  Roh. 
§  &e.  added  L.  and  M.  and  Roh. 

.     X3 


Lib.  5.  Cap.  10.  Of  Ailornement.  Seel.  583, 

F.  N.B.  iS6i  k  but  atlorne  generally,  his  privilege  is. loft,  for  that  the  writ  fuppof*- 
il  R*^^*  70  ®^^  ^^^^  ^^  ^^  ^"'  ^  h^^  lonijit  for  lil'e  ;  and  by  his  generall  attorney 
1  U(,!j[*Abr.  intnt,  according  to  the  wrii,  he  is  barred  for  ever  to  clainie  any 
412.  296.  privilege  but  a  bare  ellate  for  life.     But  if  upon  a  grant  of  the  rever- 

Aut.  Si74.  b.)      lion  by  deed,  the  teniint  for  life  doth  attorne,  he  lofetb  no  privilege  ; 

for  there  can  be  no  conclufion  or  barre  by  the  attornement  in  paiU  : 
and  fo  it  is  of  an  attornement  in  law.  As  if  Ifhe  leffor  dilTeife 
the  lelTee  tor  life,  and  make  a  fegft'ement  in  fee,  and  the  leflee  re- 
enter ;  this  is  an  attornement  in  law,  which  fhall  not  prejudice  him 
of  any  privilej^e  :  fo  it  is  if  the  lelVor  levie  a  fine  of  the  rt-  r.^nr^  i  T 
verfion,  and  the  conufee  die  without  heire,  whereby  the  re-  L»^  •  o.  j 
verfion  efcheateth,  in  this  cafe  the  law  doth  fupply  an  attornment, 
(5  Rep.  39.  b.)  ^^^  therefore  the  leflfcc  /hall  lofe  no  privilege.  But  in  the  quid 
Juris  clamatf  if  the  leilee  /hew  his  ellate  and  his(  privilege,  and  is 
(Ant.  157.  b.)     ready,  faving  to .  him  his  privilege,  &c.  to  attorne,  hereby  either 

his  privilege  iUaW  bee  allowed  and  entred  of  record,  or  he  Ihall  not 
[b]  43  £.  5.  5.  he  compelled  to  attorne  :  [b]  and  if  the  plaintife  be  within  age,  fo 
C6  Rep.  4.0.  as  htfc  cannot  acknowledge  the  privilege,  the  tenant  (hall  not  be 
V  Rop.8.>.  b.)  compelled  to  attorne  uittill  his  foil  age,  wheo  he  may  acknowledge 
45  E.  3.  11.  a.  it.  But  otherwife  it  is  (iis  fome  hold)  if  a  f^uid  Juriji  clamal  be 
Vet.  N.  B.  ill  brought  by  buron  ond  I'enie,  the  privilege  Audi  be  entred  into  the 
pcrquaierviicia.  roUe,  notwiihftanding  fhee  is  a  feme  covert.     And  in  a  p^r  qua: 

56  ^mpruae  /^'"'"'^  brou;^ht  by  Jhc  conufee  af  the  niefne  ;  the  tonant  may  fhew 
fervirin  16  *        ^^^^^  ^^^  ^^^^^  ^Y  homage  aunceftrell,  and  faving  to  him  his  war-? 

57  n.  6.  .3S.  rantie  and  acquitall,  he  is  readie  to  attonie.  In  the  fame  manner^ 
39  H.  6.  2;>.        if  the  tenant  hath  any  other  acquitall,  and  the  mefne  levie^a  fine  to 

J2  p"  *'  4  b  ^     ""^  ^*^^  ^^^^^   ^^'^  remainder  to  another  in  fee,  the  tenant  for  life 
^'     x'   '   '^     bringcih  a  /Jtr  quoc  feroicia^  and  the  tenant  is  ready  to  attorne,  £av- 
Vi4.  Se61. 567,     inc  his  acquitill,  and  thi  plaintife  acknowledgeth  it,  and  there- 
upon the  tenant  attorne,  tenant  for  life  dieth  ;  in  this  caie,  albeit 
^  re^ulirly  the  attornement  to  the  tenant  for  hfe  is  an  attornement 

to  him  in  the  rem:iinder,  yet  in  this  cafe  hee  in  the  remainder  fhall 
not  diitreine,  till  he  hath  acknowled;;ed  th^  acquitall,  which  mull 
be  in  a/?c/-  qucc/a-vicia,  brought  by  bun  againft  the  tenant.  . 

^  Aikn  en  fee,  SfC."    Of  this  fufficient  hath  beenp  faid  in  the 
next  precedent  Section* 

'  **  Waterarelkfe,  <5-c.*'    Of  this  fqfficient  hath  beenc  (Hid  in  th^ 

p^xt  precedent  Sedion. 


583,  [321.  a.] 

ALSO,  if  there  be  lord,  mefne 
and  tenant,  and  the  mefne  erant 


TTEM^  fi  foit  feigiiior,  vtefue  et 

tenant,  et  le  viejne  gramila  per  *^  ^  and  tenant,  and  the  mefne  granf 

^Jpne  ies  JerviceM  cle  Jon  tenant  a  un  by  fine  the  leivices  of  his  tenant  to 

aufty  enjee,  etpuis  le  grantee  vioruji  another  in  fee,  and  aft^r  the  grantee 

Jans  heire,  ore  iesjerviccs  del  mejhals  die  w  itJiout  heire,  now  the  lervices 

fie  deiiendrout  et  efvheate  al Jeignior  of  the  mefnaltie  ihall   come   and 

pcfiamqiit  per  voif  d'ej'cheuty  ^  et  fi'  efcheate  to  the  lord  paramont  by 

(ipres  way 

*  ff  not  in  If.  and  M-  ^^  ^oh, 


Lib.  3.  Of  Attornemerit.  SeR.S83. 

apres  les  fetcices  del  mesfmliie  font  way  of  efcheat;  and  if  afterwards 

aderere^   en  ceji  ca$  ctfluj/  que  fuit  the  fer vices  of  tbe  ineihal tie  bee  bc- 

fiignior  paramont  poit  dijlreiner  le  hind,  in  this  cafe  hee  which  wa$lord 

tenu7ity  nient  objlant  que  le  tenant  ne  paramont  may  diilreine  the  tenant, 

unques  attumafi :  et  le  caufe  e/i,  pur  nowithitanding  that  the  tenant  did 

ceo  que  le  mejnaltiefuit  en  fait  m  le  never  attorne :  and  the  caufe  is,  for 

grantee  per Jor ce  de  le -^^ditjine  yet  le  that  the  melhaltie  was  in  deed  in 

Jeignior  paramont  puijjhit  avower  fur  the  grantee  by  force  of  the  faid  fine, 

le  grantee^  pur  ceo  que  ilfuit  fon  te-  and  the  lord  paramont  may  avow 

tiont  en  fait,  content  que  it  nefcrroit  upon  the  grantee,  becaufe  in  deed 

a  ceo  compelle,  S^c.    Mes  fi  le  grantor  hee  was  his  tenant,  albeit  hee  fhall 

en ceji  cafe  deviaji  fam  hcire  en  la  vie  not  be  compelled  to  this,  &c.     But 

le  grantee,  dontpie  il  fcrroit  compelle  if  the  grantor  in  this  cafe  had  died 

d'avozoer  fur  le  grantee ;  et  auri/ en~  without  iieire  in   the  life   of   the 

tant  que  le  fei^niour  paramont   ne  grantee,  then  he  fliouid  bee  com- 

claime   le  mefnnltie  per  force   del  pelled  to  avow  upon  the  grantee; 

jgraunt fait  per  fine  levie  per  lemefne,  and  alfo  in  as  much  the  lord  para- 

J  mes  per  vertue  de  fon  feignione  mqnt  doth  not  claime  the  mefnaltie 

paramont,  |f  fci licet,  per  voy  d'ef-  by  force  of  the  grant  made  by  fine 

cheat,  il  avowafur  le  tenant  pur  les  levied  by  the  mefne,  but  by  vertue 

fervices  que  le  mefne  avoit,  &;c.  co^  of  his  feignione  paramont,  viz,  by 

ment  que  le  tenant  ne  unqucs  atturna  way  of  elchcat,  he  fliall  avow  upon 

p£t8.  the  tenant  for  the  fervices  which  the 

mefne  had,  &c.  albeit  that  th^  teuant 
did  never  attorne. 

XI ERE  Littleton  putteth  the  cafe  where  one  that  claimeth  under  ^v  ^  9 

a  conufee  by  rine  may  dilh-aine  or  maintuine  any  adion,  albeit  34  h".  6.7* 

there  was  never  anyattoineiuent  made  to  the  conufee,  or  to  him  37  u,q,  js. 

that  hath  his  elkte,  39  H.  6. 3*^. 

5H.  7. 18.  per  curiam. 
« 

And  here  is  a  divei-fitie  betweene  an  aft  in  law  that  giveth  one  J:'^'^*^{*''  ^* 

inheritance  in  lieu  of  another,  and  an  aft  in  law  that  conveyeth  the   jwije^gtafe. 

eftate  of  the  conufee  only.     Of  the  former  Littlvion  here  putteth  an 

example  of  the  efcheat  of  the  mefnaltie  which  drowneth  the  feig- 

liiorie  paramont ;  and  therefore  reafon  would  that  the  lord  by  this 

act  in'law  ihould  have  as  much  benefit  of  the  mefnaltie  efcheated,  as 

he  had  of  the  feigniorie  that  is  drowned  5  and  the  rather  for  that  the 

law  cafteth  it  upon  him,  and  hee  hath  no  remedy  to  compell  the 

,  1   -I  tenant  to  attorne.     Another  reaibn  hereof  Littleton  here 

[321.  D.J  ye^jideth,  becaufe  the  lord  commeth  to  the  mefnaltie  by  a 

feignioi'ie  paramont,  and  therefore  there  needetli  no  attomement.  [c]   [cj  Temps E.  2. 

As  if  lefl'ee  for  life  be  of  a  mannor,  and  he  furrender  his  ellate  to  the  Attom.  18. 

leflbr,  there  needcth  no  attornement  of  the  tenant's,  becaufe  the  leflbr  "^^  p  ?: ' 

is  in  by  a  title  paramount.     But  if  the  conufee  dieth,  and  tlie  law  " 

cafteth  his  feigniorie  upon  his  heire  by  defcent,  he  Ihall  not  be  in  any  (Ant.  104.  b. 

better  eftate  tlian  his  anceftor  was,  becaufe  he  claimeth  as  heire  309.  b.) 

meerely  by  th^  conufee. 

So  it  is  (as  hath  beene  faid)  if  the  conufee  of  a  fine  before  at-  (5Eep.  113.) 

tornement  bargaineth  and  felleth  the  feigniorie  by  deed  indented 

and  inrolled,  the  bargainee  (hall  not  diftraine,  becaufe  the  bargainor, 

from  whom  the  feigniorie  moveth,  had  never  ai^tuall  pofleflion. 

So 

f  dit  not  in  L.  and  M.  nor  Roh.  Ifdlkct  not  in  L.  and  M  Bor  Rolif 

i  &c*  added  L.  and  M.  and  Rob. 

X4 


Lib.  3,  Cap.  10.         Of  Attorneraent. 


Sect-  584. 


Sir  Moyle 
Fii»chc*8  cafe, 
nbi  fupra. 


So  and  for  the  fainc  i^afon  if  a  reveifion  be  granted  by  fine,  and 
theconufee  before  attornernent  difieife  the  tenant  for  life  and  make 
a  feoffment  in  fee,  and  the  IclTee  rc-enlcr,  the  feoffee  fhall  not 
diflraine. 


Se6l.  584. 


r  ^  nufme  h  maner  ejl,  lou  h  re-- 

verjioH  d\m  tcndtU  a  tenne  de 

lie  foit  grant  perjine  a  un  outer  en 

JeeJ^et  le  grantee  apres  morufifam 

hcire,  ore  lefeignior  ad  le  reverjion  per 

vou  d'efcheaty  et  Ji  apres  le  tenant 

faitzcajiy  le /eignior  avera  brief ede 

zcajl  eavers  iuj/,  nient  contrifteant  que 

ii  ne  unques  attunia,  caula  qufi  I'u- 

pra.     Mes  lou  un  home  claime  per 

force  del  graunt  Jait  per  Icjincf 

icilicet,  come  hetre,  ou  come  ajjig* 

neCf  S)'c,  la  il  ne  dijlreiuera  J  ne  avow* 

eroy  ne  avera  action  de  zcajt,  S^xJ'afts 

attornernent. 


T  N  the  feme  manner  it  is,  where 
the  reverfiur>  of  a  tenant  for  life 
is  granted  by  fine  to  another  in  fee, 
and  the  grantee  afterwards  dieth 
without  heire,  now  theloVd  hath  the 
reveriion  by  way  of  efcheat;  and  if 
after  the  tenant  inaketh  waft,  the 
lord  (hall  have  a  writ  of  wafte  againft 
him,  notwithftjinding  that  he  never 
attorned,  cauja  qua  fupra.  But 
where  a  man^claimcth  by  force  of 
the  grant  made  by  the  fine,  J'ciL  as 
heire,  or  as  alligneo,  &c.  there  hee 
Ihall  not  diliraiue  nor  avowe,  nor 
have  an  artion  of  wafte,  &c.  without 
attornernent. 


(AnM04. b.)      JJ  ERF  Littleton  exprcireth  two  diverfities.     Firft,  bctweenc  an 

aft  in  kw,  and  the  grant  of  the  party.  This  cale  is  put  of  an 
[f/]  efcheat,  which  is  a  meere  aft  in  law,  but  fo  it  is  when  it  is 
partly  by  aft  in  law,  and  partly  by  the  aft  of  the  party ;  as  if  the 
conulee  of  a  ftatute  mercbani  extendeth  a  feigniorie  or  rent,  hee 
ihall  diftraine  without  any  attornernent.  If  a  man  make  a  leafe  for 
life  or  yeares,  and  after  levie  a  tine  to  ^4.  to  the  ufe  of  J5.  and  his 
heires,  B.  iliall  diftraine  and  have  an  aftion  of  wafte,  albeit  the 
coiiufee  n^ver  had  any  attDmement,  becaufe  the  reveriion  is  vefted 
in  him  by  force  of  the  ftatute,  and  hath  no  remedy  to  compell  the 
lelFce  to  attorne. 
(ISIo.  90.  68.)     27  H.  8.  cap.  10, 


[d]  45  E.  3.  2. 

:>i  U.6.7, 

511.7. 18.  per 
curiam. 

13  tl.4.  avowrie 
S37. 

(4  lU'p.  64. 
lHoll.Abr.^3. 
.Ant.  I.i3-  a.) 
Lib.  6.  tol.  68. 
in  Sir  Moylc 
Fiuche's  cafe. 


(Ant.  .S09. 

k  Rep.  li:>.  a. 
6  }if\y.  68.  b. 
10  tiep.  45.) 


And  fo  it  is  of  a  hargainc  and  fide  \fy  deed  indented  and  inrolled, 
but  this  is  by  foiccof  a  ftatute  lince  Littleton  wrote. 

Secondly,  where  he  that  comnieth  in  by  aft  in  law  is  in  the  per^ 
as  the  heire  of  the  conufee,  who  fetleth  in  his  anceftor's  feat,  tan- 
quam  pars  antectjbris  de  /anguine,  and  the  lord  by  efcheat,  whicU 
js  an  ckraugcr,  and  commeth  m  meerely  in  the  p(f/i. 


+  C^c.  added  L.  and  M.  and  Roh. 

I  ne  avo^'cra  not  i:i  L.  and  M.  nor  Roh.  nor  in  MSS. 


Lib.  3. 


Of  Attornement.  Se6i:-  585,  586. 


Sea.  585. 


(F.N.B.a2Hi.> 


TTEMy    en  ancient  boroughs  et 

citieSf    lou    terres    et   tenements 

To         1  ^^^  tnefme  les  boroughes  et 

1^332,  a.  J  cities  font  devif able  per  tejia^ 

mentper  cujlome  et  ttje,  S^c,  fi  en  iiel 

%  bormigh  ou  citie  homefoitfeijie  tie 

rentfervice^  ou  de  rent  charge,  et  de- 

iji/a  eel  rent  ou  fervice  a  un  auterper 

Jon  teftament  et  montfl ;  en  cejl  cas 

celui/  a  que  tiel  devife  ejt  fait,  pott 

di/ireiner  le  tenant  pur  le  rent  ou 

fervice  aderere,  content  nji/e  le  tenant 

tt^atiorna  pas. 


A  LSO,  in  ancient  boroughs  and 
"^  cities,  where  lands  and  tene- 
ments within  the  fame  boroughes 
and  cities  are  devifablc  by  teftament 
by  cufton^e  and  ufe,  &c.  if  in  fuch 
borough  or  citie  a  man  be  feited  of 
a  rent  fervice,  or  of  a  rent  charge, 
and  devifeth  fach  rent  or  fervice  to 
another  by  his  teftament  and  dieth; 
in  this  caie,  he  to  whom  fuch  devife 
is  made,  nray  diftreine  the  tenant 
for  the  rent  or  fervice  arere,  al- 
though tlie  tenant  did  never  attorne« 


TJ  ERE  doth  Littleton  put  a  cafe  where  a  man  may  have  a  feig-  34  H.  6.  6. 
niory,  rent,  revei  (ion,  or  Femainder  meerely  by  the  ad  of  the  ^  ^*  ^'  ^^* 
party,  aitd  mity  dillraine,  Jind  have  any  adion  witliout  any  attornc-   ,,j  H  6  Ss! 
ment,  luid  that  is  by  devife  of  lands  devifable   by  cullome  when   J^.  i^,  u,  l^i.  a.. 
liiltletQa  wrote,  by  the  lall  will  aud  teftament  of  the  owner. 


Sea.  586.  ?^l^^^^, 

(.*>  Rep.  68.) 
(iRep.  120.    3  Rep.  19.     6 Rep.  16.81.)    (8  Rep.  94.)    (10 Rep. 46.  87.)    (4 Rep.  65.) 


2/*^  ntefine  le  maner  eft,  lou  home 

^^  leffa  dels  tenements  devifables  a 

tin  auter  pur  terme  de  vie,  ou  pur 

terme  d^ans,  et  devifa  le  reverfionper 

fon  tejianient  a  un  auter  en  fee,  ou  en 

fee  taiUy  et  morujl,  et  puis  le  tenant 

fait  waft  J  celuy  a  que  le  devife  fiat 

fait  avera  brief e  de  waft,  content  que 

le  tenant  ne  unque  attorna.     lit  la 

caufe  eft,  pur  ceo  que  la  vo/imt  le 

devifour  fait  per  fon  teftament  ferra 

perfonne  folonque  Ventent  del  dcvi-- 

Jour;  et  Ji  l*effiS  de  ceo girroit  fur 

I'attoumetnent  del  tenant,  f  donques 

per  cafe  le  tenant  ne  voyie  unques  at^ 

turner,  et  donques  le  toiunt  del  devifor 

fie  ferroit  unque  performe,  ;{:  S^x,  et 

pur  ceo  le  devifee  dijlreinera,  S^x.  oic 

avera  action  de  Zi>aft,  i^c.fans  attour^ 

ntment.      Car  fi  home  devifa  tiels 

tenements  a  un  aulerperfon  tejiameni, 

habendum 


T  N  the  fome  manner  is  .it,  where  a 
man  lettet^i  fuch  tenements  de- 
vifable to  anotl^r  for  life^or  for 
yeares,  and  devifeth  the  reverfioa  by 
his  teltament  to  another  in  fee,  or  in 
fee  taile,  and  dyeth,  and  after  the 
tenant  commits  wafie,  he  to  whom 
the  devife  was  made  (hall  have  a 
writ  of  wafte,  although  the  tenant 
doth  never  attorne.  And  the  realbn 
is,  for  that  the  will  of  the  devifor 
made  by  his  teftament  (hall  bee  per- 
formed according  to  the  intent  of 
the  devifor;  and  if  the  effect  of  this 
fli(5uld  lye  upon  the  attornement  of 
the  tenant,  then  perchance  the  te- 
nant would  never  attorne,  and  tlien 
the  will  of  the  devifor  (hould  never 
bee  performed,  §cc.  and  for  this  the 
devifee  (hall  diftraine,  &c.  or  he  fliall 
have  an  adlion  of  wafte,  &c.  without 

attornement. 


f  eas  added  L.  and  M.  and  Roh. 
f  Gfc«  added  Lf  aod  M«  and  Roli, 


X  9c.  not  in  L,  and  Mt  nor  Roh* 


Lib.  3.  Cap.  10.       Of  Attornement. 

babendum    fibi    impei'jyetuum,    et 


Sea.  587. 


marufiy  et  h  devifee  enter,  it  ad  fee 
^mpie,  caula  qua  fupra ;  *  uncore 
-f  li  fait  de  feoffment  nflefie  %  fait  a 
luif  per  It  aevifor  en  fa  vie  de  mefmes 
lea  teneni^nts,  habendum  iibi  imper- 
petuum,  et  livery  de  feifin  fur  ceo 
Juitfaif,  il  n'averoit  ejlata  forfque 
fi^r  terme  defa  vie. 


attornement.  For  if  a  man  devifeth 
fuch  tenements  to  another  by  his 
teilamenty  habendum  fibi  imperpc" 
tuutn,  and  dieth,  and  the  devilee  en- 
ter, heehathaieei)mpleyca?//a  r  .  . 
^ud  fupra;  yet  if  a  deed  of  LS^—  U.J 
tcorfmeut  had  becne  made  to  him 
by  the  dcviibr  of  the  lame  tenements, 
habendum  fibi  imperpetuum,  and  li- 
very of  loiiin  were  made  upon  this, 
hec  fliould  have  an  eiuite  but  for  tcrme  of  hift  life. 


(1  UoII.  Abr. 

Vi«le  Sea.  167. 
Bra6imi}i.  1. 
/.  ll.&f.  60. 

Fteta  ]ih.2.  cap. 
15.  Brittou  fol. 
78.  &f.212.  b. 
(6  Hop.  23. 
Ant.  9.  b.) 


XI O  T  H  this  and  the  precedent  cafe  fland  upon  one  and  the  fame 
reafon,  which  Littleton  here  yeeldeth,  viz.  becaufe  that  the  will 
of  the  devifor  exprelfed  by  bis  teilaxnent  fhall  be  performed  accord- 
ing to  the  iuteat  of  the  devifor ;  and  it  (hall  not  lie  in  the  power 
of  the  tenant  or  lelVee  to  ti-ul'trate  the  will  of  the  devifor  by  denying 
his  attornment.  Here  Littleton  mentioneth  a  hiaxime  of  the  com- 
mon  law,  viz.  Quod  ultima  voluntas  tejiatoris  tjl  perimplenda  fecnn- 
dum  veram  intent ioncm/uam :  and,  Reipubliccc  interejljuprema  homi^ 
num  trjt amenta  rata  haheri, 

"  Tefiament^*  Tvjiamentum^  %.  e.  tejtatio  mentis^  which  is  made 
nullo  pro'Jtntis  met  a  periculi,  fed  fold  cogitatione  mortcditatis,  Omne 
teJtiimentUm  morte  confummaiunu 


tS£.5.16. 
34  H.  6.  7. 

j:>n  7.  i«. 

19  \L  8. 4. 


"  Car  fi  home  dciifa  tie  Is  tenements  a  nn  miters  Sfc"  Here  L*/- 
tleton  putteih  a  cal'e  where  the  intent  of  the  tertator  Ihall  be  taken, 
viz.  where  Ji  r.ian  by  cieviic  fliall  kive  a  fee  fimple  without  thefe 
worda(he.."( :^J ;  and  hire  Littleton  puueth  the  diverfitie  betweene  a 
will  and  a  ieolVnicnt. 
Vide  Sect.  167.    ,    ^^^^  liy  the  liatutes  of  32  and  34  /J.  8.  (as  hath  beene  faid  in 

the  cliapter  of  Burgage)  lands,  tenements,  and  hereditaments  arc 
devifable,  as  by  tlic  faid  a^ts  doe  appeare. 


Sea.  587. 


TT E  My  fi  home  feifie  d\in  munnor 

quel  ejl  parcel  en  demefne  et  parcel 

en  Jerviccy  et  entfoit  di/)eifie,  mes  Ics 

tenunh  que  tci^nont  del  mannor  ne 

nnque  altourtuint  §  a  It  difjeifor-y  en 

ceji  cas,  roment  que  le  difelfor  montjl 

feijie,  et  fan  heirefoit  eim  per  difcenty 

,Sic.  uncore  poit  le  dilfeijce  dijireine 

pur  te  rent  arerCy  et  aver  les  Jervices, 

v^r.    Mes  fi  les  tenants  viendront  at 

dijfciforj  et  diont,  Nous  deveignomus 

vojire 


A  LSO,  if  a  man  bee  feifed  of  a 
'^  mannor  which  is  parcell  in  de- 
mefne and  parcell  in  fervice,  and  is 
thereof  dilieifed,  but  the  tenants 
which  hold  of  the  mannor  doe  never 
attorne  to  the  diflbifoi*;  in  this  cafe, 
albeit  the  diireifor  dieth  ieii'ed,  and 
his  heire  is  in  by  difcent,  Su;.  yet 
may  the  diffeifee  diitreine  for  the 
rent  behinde,  and  have  the  fervices, 
&c.    But  if  the  tenants  come  to  the 

diffeifor 


*  it  added  L.4ind  M.  and  Roh, 
•fji-^lt,  L.  and  M.  and  Roh. 


X  ttfl  efif-^fmty  L.  and  M. 

i  «  k^^de  Uj  L.  and  M.  and  Roli« 


Lib.  3* 


Of  Attomement* 


Sed:.  588. 


ipofire  tenants,  ^c.  6u  auter  attourne" 
ptenta  luyfefoyeiit^  ^(^  et  pui^  le  dij" 
J'eifor  moru/tjeijie,  donque  le  diffeifee 
ne  poit  dijlreinc  pur  le  renty  S^c.  pur 
ceo  que  tout  le  manor  dijceadiji  al 
heire  le  dijjeijhr,  S^c.    . 


difleilbr  and  fey,  We  become  your 
tenants,  &c.  oi*  make  to  him  Ibme 
other  attornement,  8cg.  and  after  the 
difleifor  dieth  feifed,  then  the  diC- 
feilee  cannot  diltraine  for  the  rent, 
&c.  for  that  all  themannordofcend* 
eth  to  the  Iieire  of  the  difleifor,  &c. 


TITTLETON  having  fpoken  of  eftates  gained  by  lawful  con-  (6  Rep.  #9. «.) 

^  veyances,   doth  now   ij)e<ike  of  eftates  gained  by  wrong ;  and 
iiere  putteth  a  c.tfe  ot  a  diifeilin  of  a  manhor,  wb^re  it  appeareth, 
that  the  diileifor  cannot  dilleife'the  lord  of  the  rents  or  fervices 
r*>9Q    ft  1  without  the  atiornement  of  the  tenants  to  the  difleifor ;  for 
tJ  J*     -J  feeing  an  attoinement  is  requilite  to  a  feoffment  and  other 
lawfuU  conveyances,  ^Joriioti,  a  dilleifor  or  other  wrong  doer  (hall 
not  gaine  them  without  attornenient.     The  like  law  is  of  an  abator 
and  an  intnidor.     But  albeit  the  diHlifor  hath  once  gotten  the  attor-  ^  h.  7. 14« 
-  nennent  of  the  tenants  and'  payment  of  their  rents,  yet  may  they  ll  H.  7.  28. 
jrefufe  afterwards  for  avoiding  oftlieir  double  charge.     And  here  the  u  H.  4. 14.  i.K 
attomement  of  th^  tenant  of  a  manndr  to  a  difleifor  of  the  demeanes  v '^  iua'n^'** 
ihall  difpoffefi'e  the  lord  of  the  rents  and  fei-vices  parcell  of  the  man*-     °  '       '■' 
jaor,  becaufe  both  demeanes^  rents  and  fei'vices  make  but  one  entire  (]  ^j|,  j^^^ 
piannor,  and  the  demeanes  are  the  principall :  but  otherwife  it  is  of  66^,) 
fents  and  fervices  in  grofle,  as  in  this  next  Sediou  our  ai^thor 
(eacheth  us, 


Sea.  588. 


TLf'ES  ft  un  tient  de  moij  per  rent 
j^rvlce,  le  quel  eji  un  J'ervice  en 
f^rojje,  *  et  nient  per  reafou  de  man 
mannor,  et  un  auter  que  nul  droit  ad^ 
f  claima  le  rent,  %  et  receive  et  prent 
fnefme  le  rent  de  mon  tenant  per  coker- 
fion  de  dijires,  ouper  auter/orme,  et 
diffeijijt  moyper  tiel  prender  de  rent ; 
cotnent  que  tie!  di(jeifor  morujt  ijjint 
jeijie  en  pernant  de  rent,  uncore  apres 
ja  mort  jeo  pufljoi/  bicn  dijtreiner  le 
tenant  par  le  rent  qucfuit  aderercde- 
vant  le  ||  deceafe  del  difjeijhr,  et  auxy 
apres  Jon  deceafe,   Et  la  caufc  ejl,pur 
teo  que  tieldijjeijbr  pe/t  pas  mon  dif- 
jeijhr Jorfque  a  ma  election  et  ma  vo- 
fmt.    Car  cqmnt  que  il prent  le  rent 

de 


(Cto,  Car.  SOS. 
Kull.Abr.668.> 
F.  N.ai79.k.    (Ant.  180.  b.     a  Siderf.  76.) 

TlUT  if  one  holdeth  of  mee  by 
rent  fervice,  which  is  a  fer\'ice 
in  grolFe,  and  not  by  reafon*of  my 
mannor,  and  another  that  hath  no 
right,  cluimeth  the  rent,  and  receives 
and  taketh  the  fame  rent  of  my  te* 
nant  by  coertion  of  diftrefle,  or  by 
other  forme,  and  difleifeth  mee  by 
fuch  taking  of  the  rent;  albeit  ftich 
difleifor  dieth  fo  feifed  in  taking  of 
the  rent,  yet  after  his  death  I  may 
well  diltreine  the  tenant  for  the  rent 
^vhich  was  bchinde  before  the  de» 
ceafe  of  the  diifeifor,  and  alfo  after 
his  deceafe.  And  the  caufe  is,  fortbat 
fuch  diffeifor  is  not  my  difleifor  but 
at  my  eledipn  and  will.    For  albeit 

he 


^  $t  miiut  per  reafon  di  mn  nuumor^  not  in        %  it  ncevot^'^  recmur^  L.  and  M.  and 
I«.  and  M.  nor  Roh.  ~  Roh. 

t  clnkwm  ■  fdaimtMt  ntfmCt  L,  and  M,        g  dfctaft^'^JIrefs^  L.  and  M.  and  Roh. 


Lib-  3.  Cap.  10.        Of  Attornement. 


Seft.  589. 


de  mon  tenant,  8^c.  uncorejeo  puiffby 
a  touts  foits  di/ireincr  mon  tenant  pur 
ie  rent  arere,  §  [O'lnt  que  il  eji  a  moy 
forfqiie  Jicome  jeo  voile  fufferer  Ic  te- 
nant  cjire  per  tant  de  temps  arere 
4-  pur  paier  a  moj/  meme  (e  rent,  6sc, 


he  taketh  the  rent  of  my  tenant,  &c. 
yet  1  may  at  all  times  diitreine  my 
tenant  for  tfic  rent  behinde,  ib  as  it 
is  to  mee  hut  as  if  1  will  fuiFer  the 
tenant  to  be^  fo  lonp^  time  behinde 
in  payment  of  the  lame  rent  unto 
me,  &c. 


(3  Rep.  77.) 


Sea.  589. 


f^AR  le^pm/mcnt  de  mon  truant  a     17 OR  the  payment  of  my 
^  tin  auter  a  qnc  U  nc.  doit  part  payer y  to  another  to  whom  he€ 

n  eft  pas  dijjajln  a  mot/f  ne  oujia  nnu/ 
pas  de  mon  rent  fans  ma  volant  ^  et 
fna  election^  S)'t\  Car  coment  que  jeo 
puilJhy  aver  it  [life  envers  tiel  per  nor, 
wteore  ceo  eft  a  mon  election,  Jijeo 
voile  prender  lutf  come  mon  diflcijory 
OH  non.  Iffmt  lie/s  difvents  de  rents 
en  gros  nc  ou/lemnt  pas  ie  feignior  de 
dijlreyner,  mes  a  clujhm  temps  ils- 
poj/eiit  hien  dijireiner  pur  ie  rent 
arere,  ^c.  TA  rn  ceji  cafe  fi  apres  ie 
diftrejje  de  lay  que  ((lint  torcioafment 
prifl  Ie  rent,  jeo  gianni  per  mon  J  ait 
Jf  (iMxiee  a  un  auter,  et  Ie  tenant  at^ 
t  mrna,  ceo  eft  affcfs  ijonCy  et  lesjcr- 
vices  per  tiei  grant  ct  attourncment 
maintenant  font  en  Ie  grantee,  6;c. 
Mes  autennent  ejl  iou  Ie  rent  eji  par- 
cel del  manor^  et  Ie  difjeifor  morajl 
Jeifie  del  manor  entier,  come  en  Ie  coje 
procheine  avant  eji  dit,  ti)c. 


ten<nnt 
hee  ought^ 
not  to  paj*,  is  no  dilleiiin  to  me,  nor 
fluill  oiift  me  of  my  rent  without  my 
will  and  election, &c.  For  althougU 
I  may  have  an  ailile  againil  fucb 
pernor,  yet  this  is  at  my  ele6Hon, 
whether  1  will  take  him  as  r^,,,^  ,  -r 
my  diU'eifor,  or  no.  So  fuch  l^'^o*  b.  J 
dilcents  of  rents  in  grolfe  fliall  not 
oull  the  lord  of  his  diltreflb,  but  at 
any  time  he  may  well  diftreyne  for 
the  rent  behinde,  &c.  And  in  this 
ciife  if  after  the  dillrelle  of  him 
which  fo  wroni^rullv  toolce  the  rent, 
1  grant  by  my  deed  the  fervice  to 
another,and  the  tenaunt attorn e,t his 
is  good  enough,  and  the  ferviees  by 
fuch  grant  and  attornement  are  pre- 
lently  in  the  grantee,  &-c.  But 
otherwife  it  is  where  the  rent  is 
parccll  of  a  mannor,  and  the  diifei^ 
lor  dieth  feifcd  of  the  whole  man- 
nof,  as  in  the  cafe  next  before  is 
favd,  &.C. 


(i  Kep.  37. 
9  Rep.  ;")t. 
Hob.  522.) 


T-JERK  LitilctoH   putteth   a  diverfitie  betweene  a  rent  fervice 

parcel  of  a  nuiuiior,  whereof  he  had  fpoken  before,  and  a  rent 

fervice  in  grotfe.     Tor  a  man  cannot  be  difi'eifed  (of  a  rent  fervice 

in  grofle,  rent  charge,  or  rent  fecke,  by  attornement  or  payment  of 

the  rent  to  a  ftran^er,  but  at  his  election  ;   for  the  rule  of  law  is,' 

Nemo  raltlitum  a/teritt.s  invito  domino  pfrcipvre  ant  pqjjidevc  pofcjl ; 

♦  \'!<t.  Svfl.        and  our  author  haih  i>ctbre  *  taught  us  what  be  dilVeilins  of  rents  fer- 

tMr'^oij,  2:39,    viros,  rents  chiirgts,  and  rents  Iccks,  and  payii^ent  to  a  ftrangtjr  if 

none  of  them,  but  at  the  lord's  eledion,  as  our  author  here  faith, 


2*0. 

\  Cto.  Car.  .SOvJ.) 


f%Tj.  3. 4.  "  Pernor y*  i.  c.  the  taker  of  my  rent.     But  if  the  difleifee  bring 

1  K-  .'J.  •*>•  an  ailire  aruinfL  fuch  a  pernor,  then  he  doth  admit  himfelfe  out  of 

fie  the  HUlhori-   polTelhun. 

tiestlifrtfolluw-  K  Di/cents.'' 

ir-g  in  the  next  .  •; 

§  e?f .  adclcd  L,  and  M.  and  Roh, 
4  fur-^di,  L.  and  M.  and  Rob. 


%  it^wfanst  L,  and  M«  and  Roh 


y 


Lib.  3. 


Of  Attornement. 


"  D[tceids.**  A  dlfcent  of  a  rent  in  groflTe  biiidetli  not  the'riglit 
owner  but  that  he  may  diltreym',  albeit  iie  admitted  huuiVIfe  out 
yf  pofl'elfion,  and  diJtcimiued  his  ele^^Hion,  as  by  briu^^iiigotanaHJle, 

If  the  tenant  of  the  land  ptly  the  rent  to  a  ftran^er  wliich  hath 
no  right  thereunto,  and  iJie  right  .owner  releafc  to  liini,  this  releafe 
is  good,  becaiife  he  thereby  admittt;d  himfelfe  to  be  out  of  pof- 
feffion.  But  if  the  tenant  hud  jriven  him  anv  thinir  in  name  of 
attornement,  jukI  tlic  right  owner  had  releafed  to  him,  this  releafe 
had  be.ene  void,  becaufe  an  attornenitnt  only  can  be  no  dilleifni 
of  the  rent. 


Se6l.  590. 

b  K4.  1. 
L'.i  H.  3.  tit. 
Air.  4.-59. 
I'l  K.'X  40.  .S4. 
KJ  A():  p.  1;). 
lOK.ri. 
lleleale  56. 
1  W  o.  b. 

15  K.  4.  8. 
Flet.  ii.4.cal2. 


"  Ji'O  grant   per  mon  faify  tVc"     This  alfo  provrth,  that  the  (Ant.So£l.54l.) 
right  owner  is  not  out'of  polletlion,  ami  that  this  grant  over  is  a 
demoidtration  of  hib  cledion  that  he«  is  in  poHelluui. 


Sea.  590. 


(Dver  94.  b.) 
(Cro.  Car.  303.)     (8  Kep.  89.) 


TTEMffijeofuc  feifie  d'tin  manor, 
parcel  en  demefne,  et  parcel  en 
JefTice,  et  jeo  done  certaine  acres  del^ 
terre,  parcel  de  demejhe  de  mefme  It 
-|  matwr,  a  tin  outer  en  le  taile, 
'1^3 ^4-  ^'i  rendant  a  moy  et  a  mes  Imres 
un  certaine  rent,  S^'c.  Ji  en  ceji  cafe  jeo 
fue  diffeifie  de  la  manor,  et  touts  les 
tenants  atturnont  etpaj/oni  lour  rents 
al  dijjeifory  et  anxif  le  dit  tenant  en  te 
taile  paya  le  rent  per  moy  refervCf  al 
diOeifor,  et  puis  le  diljeijor  morujijei' 
Jie,  *  ^r.  etjbn  heire  cnlra,  et  eji  eins 
per  dijcentf  uncore  en  ceJi  cafe  jeo 
paijje'l/ien  dijlreigner  le  tenant  en  le 
tatle,  et  fes  heires,pur  lerent  per  moy 
rejervejur  ledone,  Icilicet,  auxy-bien 
pur  le  rent  efteant  sderere  devant  le 
dejcent  al  heire  le  diyeifory  et  auxy 
pur  le  rent  que  hctppa  d  e/tte  aderere 
apres  mefme  le  difcent,  nicnt  ohjlant 
tiel  morant  feifie  del  dijjeifory  S^c.  Et 
la  caujt  eji,  pur  ceo  que  quant  home 
flona  tenements  f  en  le  taile,  Javant  le 
revepjion  a  lay,  et  ilJUr  le  dit  done 
re/hva  a  luy  un  rent  ou  outers  fervi^ 
ces,  tout  le  rent  et  les fervices  font  in- 
cidents a  la  reverfwn ;  et  quant  un 
home  ad  i^n  reverfwn,  il  tie  puijjoit 
^rt  oufie  de  Jon  reverjion  per  le  fait 

d^un 


A  LSO,  if  I  he  feifed  of  a  man- 
nor,  parcel!  in  demcfne,  and 
parc^cHin  fcrvire,  and  I  give  certaine 
a(!res  of  the  land,  pan  ell  of  tlie  di- 
jnefne  of.  the  fame  numnor,  to  an- 
otfier  in  taile,  yeeldini^  to  nice  and 
to  mv  heirtsu  certaine  rent,  ifcc  if 
in  this  cnfo  I  be  diHoifed  of  the  man- 
nor,  and  all  tlie  tenaunls  attorneand 
j)ay  their  rents  to  the  dillcifor,  and 
alfo  the  fayd  tenant  in  taile  pay  the 
rent  bv  me  referved,  to  the  diifeifor, 
and  atier  the  diifeifor  dieth  feifed, 
&c.  and  his  heire  enter,  and  is  in  by 
difecnt,  yet  in  this  cafe  I  may  wel 
diftreynethe  teimnt  in  taile,  and  his 
heircs,  for  the  rent  by  rne  referved 
upon  the  gift,  /r///ce/,  as  well  for  tlve 
rent  being  behinde  before  the  dif- 
cent  to  the  heire  of  tlie  difleifor,  as 
alfo  for  the  rent  which  happeth  to 
be  behind  after  the  fame  difcent, 
notwithstanding  fuch  dying  feiied  of 
the  dilfeifor,  See.  And  tlie  reafon  is, 
for  that  when  a  man  giveth  lands 
in  taile,  faving  the  reverlion  to  Ifun- 
felfe,  and  hee  upon  the  fayd  o;ift 
rcfervctli  to  himfelfe  a  rent  or  otlier 
fervices,  ail  the  rent  and  fervices  are 
incident  to  the  reveriion;  and  when 

a  man 


*^r.  not  la  L.  ani  M.  aor  K«1w 


^  auH  auter  added  in  L.  lad  M.  anl  Roh. 


I  • 


Lib,  3.  Cap.  10.       Of  Attomement. 

d^un  ejlrange  hameffinon  que  le  tenant 

Joit  oufte  de  fon  eftate  etpqffeffion,  l^c. 
Car  Ji  longemeni*  que  le  tenant  en  le 
taile  etfes  heires  continuont  lour  pof- 
fejjfion  perforce  de  mon  done^  cy  Ion- 
gement  eft  le  reverfion  en  moy  et  en 
mes  heires :  el  entarU  que  le  rent  et 
lesfervices  referves  fur  tiel  done  font 
incidents  et  dependants  al  reverfion^ 
quecunque  que  ad  le  reverfion,  avera 
mefine  le  rent  etfervices,  S}c. 


Sea.  591- 


a  man  hath  a  reverfion  he  cannot  be 
oufted  of  his  reverfioh  by  the  aft 
of  aftranger,  unleifc  that  the  tenaunt 
be  oufted  of  his  eftate  and  poffef- 
fion,  &c.  For  as  long  as  the  tenant 
in  taile  and  his  heires  continue  their 
poflelUon  by  force  of  my  gift,  folong 
IS  the  revei  fion  in'  mc  and  in  my 
heires  :  and  in  as  much  as  the  rent 
and  fervices  rcferved  upon  fuch  gift 
be  incident  and  depending  uport 
the  reverfion,  whofoever  hath  the 
reverfion,  (liiill  have  the  fame  rent 
and  fervices,  &c. 


Sea.  59  K 


[324.  b.] 


I 


JPN  mefme  le  tnaner  r/?,  lou  jeo 
lejj'a  pared  del  demefne  de  manor 
a  un  auter  pur  terme  de  vie,  ou  pur 
terme  d'ans,  xendant  a  moy  £crtaine 
rent,  8^c.  coment  que  jeo  Joj/  diljeife 
.del  manor,  Ssc,  et  le  diffeijor  moru/t 
feifiey  f  6ic,  et  fon  heire  +  efteant  eins 
er  difcenty  uncorejco  di/lreiner  pur 
'e  rent  arere  ut  fupra,  nient  objtant 
tiel  difcent ;  car  qua7it  home  ad  fait 
tiel  done  en  taile,  ou  tiel  leas  pur 
terme  de  vie,  oupur  terme  d'ans,  del 
parcel  de  le  demefne  deun  manor,  ^c. 
Javant  le  reverfion  a  tiel  donour  ou 
leffbur,  8fC,  et  puis  ilfoit  dijjeifi^  de  la 
manor,  S^c.  tiel  reverfion  apres  tiel 
dijjeijin  e/i  fever  del  manor  en  fait, 
coment  que  ne  foit  fever  en  droit, 
f  Et  ijpNt  poyes  veier  (mon  Jits)  di- 
verfitie,  lou  il  y  ad  un  manor  parcel 
en  demefne  et  parcel  en  fervices,  les 
queux  fervices  font  parcel  de  mefne  le 
manor  nient  incidents  a  afcun  rcver- 
fiori,  S)C,  et  lou  i/s  font  incidents  al 
.reverfion,  ^c. 


T  N  tile  fame  manner  is  it,  where  I 
let  parcell  of  the  demefnes  of  the 
mannor  to  another  forteniie  of  life, 
or  for  terme  of  ycares,  rend  ring  to 
mee  a  certaine  rent,  &c.  albeit  1  be 
diileifcd  of  the  mannor,  &c.  and  the 
diifeifor  die  feifed,  8cc.  and  his  heire 
bee  in  by  difcent,  yet  I  may  diftrnne 
for  the  rent  arere  ut  fupra,  notwith- 
ftanding  fuch  difcent;  for  when  a 
man  hath  made  fuch  a  gift  in  taile, 
or  fuch  a  leafe  for  life,  or  for  yeares, 
of  pnrcell  of  the  demefnes  of  a  man- 
nor, &c.  faving  the  reverfion  to  I'uch 
donor  or  lelTor,  See.  and  after  he  is 
dilFoifed  of  the  mannor,  ;?^c.  fuch 
reverfion  after  fuclxdiilciiin  is  fever- 
ed from  the  mannor  in  deed,  though 
it  be  not  fevered  in  right.  And  fo 
thou  mayft  fee  (my  fonne)  a  diver- 
litie,  where  there  is  a  mannor  par- 
cell  in  demefne  and  parcell  in  ier- 
vices,  which  fervices  are  parcell  of 
the  fame  mannor  not  incident  to  any 
reverfion^  &c.  and  where  they  arc 
incident  to  the  revedion,  &c. 


(Cro.  Car.  303.  TJ  ERE  Ultkton  putteth  a  diverfitie  betweene  rents  and  fervices 
Jr^'**  ^^^'  parcell  of  a  mannor  (whereof  he  had  fpoken  before)  and  rents 

11  Rep.  47, 48,  ^^^  fervices  incident  to  a  reverfion  paiccll  of  a  mannor. 
Piowd.  197.  b.) 


AxA 


*  in  eeo  eat  added  L.  and  Mr  and  Rolu 
f  &c.  not  in  Lt  and  M. 


\  e/liant  not  In  L.  and  M.  nor  Rolu 
i  is  c,  added  L.  and  M.  and  Roh. 


lib.  3* 


Of'  Attoxnemcnt. 


Seft-  591^ 


And  the  reafon  of  this  diverfitie  is,  for  that  as  long  as  the 
donee  in  taile,  lefl'ee  for  life,  or  leiTcc  for  yeares,  are  in  pofteiTion, 
they  prefferve  the  reverfion  in  the  donor  or  leflbr ;  -and  fo  long  as 
the  reverfion  continue  in  the  donor  or  leflbr,  fo  long  do  the  rents 
.  and  fervices  which  are  incident  to  the  reverfion  belong  to  the  doiwr 
or  leflbr.  Neither  can  the  donor  or  lefibr  be  put  out  of  his  re- 
verfion, unlefle  the  donee  or  lefl'ee  be  put  out  of  their  pofidFion ; 
and  if  the  donee  or  leflTee  be  put  out  of  their  polTcflion,  then  con- 
fequently  is  the  donor  or  lefibr  put  out  of  their  reverfion.  But  if 
'  the  donee  or  leflee  make  a  regrefle,  and  regaine  their  eilate  and 
poireflTion,  thereby  doe  they  ipfo  faClo  reveft  the  reverfion  in  the 
donor  or  leflbr.  ~  - 

And  here  is  to  be  obferted,.  that  when  a  nian  is  feifed  of  a 
mannor,  and  maketh  a  gift  in  taile,  or  leafe  for  life,  &c.  of  parcell 
of  the  demcfne  of  the  mannor,    \a]  the' reverfion  is  part  of  the  [a]  1 8  AIT.  p.  2. 
mannor,  and  by  the  grant  of  the  mannor  the  reverlioii  fliall  pafle  .38  IL  6.  SX 
•with  the  attornement  of  the  donee  or  leflee.     But  if  the  lord  make  PI- Com.  Ful- 
a  gift  in  taile,  or  a  leafe  for  life  of  the  whole  mannor,  excepting  l"(^f^°*i^'b*5**" 
Btacki'Acre,  parcell  of  the  demefnes  of  the  mannor,  and  after  he  fgj  \i^  \t^[  35^ 
granteth  away  his  mannor ;  Blacke-Acre  fhall  not  pafle  ;  becaufe  19  E.  2.  Briei* 

r^9C       "1  during  the  eftate  taile,  or  leafe  for  life,  it  is  fevered  from  845.    4  K  3. 

L*^  0'  J  the  mannor.  And  fojnote  a  diverfitie.  that  a  reverfion  of  !?r**^^*^^'^' 
part  may  be  parceU  of  a  mannor  in  poflelhon,  but  apart  in  poflelFion  j^  «'  50  b  i 
.cannot  be  parcell  of  the  reverfion  of  a  mannor  expectant  upon  any 
edate  of  freehold.  But  if  a  man  make  a  leafe  for  yeares  of  a  man- 
nor, e^tcepting  Blacke  Acre,  and  after  granteth  away  the  mannor, 
Blacke  Acre  fhall  paiTe,  becaufe  the  freehold  being  entire^  it  re- 
maineth  parcell  of  the  mannor,  and  one  prcccipe  of  the  whole  mannor 
iball  ferve.  But  otherwife  it  is  in  cafe  of  ths  gift  iiji  taile  or  leafe  for 
life  excepting  any  part,  there  muft  be  feverall  writs  of  pracipe^ 
becaufe  the  freehold  is  feverall. 


Lib.  3.  Cap.  II.     Of  Difcontimiance. 


Sea.  592, 


Chap.  1 1. 


Of  pifcontinuance. 


3e6l.  592. 


'^  ancient  parol  en  la  leu,  et  ad 
divers  Jignijicatiom,  t;c.  Mcs  quant 
a  un  entent  il  ad  tieljtgnificaiiojtfjci" 
licet,  lou  un  home  aa  alien  a  un  outer 
certaine  terrcs  on  tenements  et  morujl, 
et  un  outer  ad  droit  de  aver  mefmes 
lesterresou  tenements,  mesil  nepoit 
ertrer  en  euxper  caufe  de  tiel  aliena- 
tion, S;c. 


T)ISCONTINUANCE  is  an  an- 
"^  cient  word  in  the  law,  and  hath 
divers  fignilications,  8cc.  Jiut  as  to 
one  inteiil  it  hath  this  fi^nification^ 
viz,  where  a  man  hath  ahened  to  an- 
other certaine  lands  or  tenements 
and  dieth,  and  another  hath  right  to 
have  the  lame  lands  or  tenements, 
bnt  hec  may  not  enter  into  them  bc- 
caufe  of  fuch  an  alienatiuu,  &c 


Vide  Sea.  €37.  «  jylSCONTINUA  NCE"  is  a  word  compounded  ofde  and 

"^  confhiuOy.  (or  contlnuare  is  to  continue  without  intermilTiofi. 
Now  by  addition  of  de  {euphonioe  gratiu  dis  to  it)  which  is  a  priva- 
tive, it  figtiilicth  an  intermiflion.     Di/continuarc  nihil  aliud  figni- 
Jicatquikm  intermiticrc,  de/ucfcere^  intcrrumptrc*  And  as  our  author 
[«]  8  H,  4.  C.  b.  faith,  [a]  it  is  a  very  ancient  word  in  hiw  (i). 
It  H.4. 85.  b.         ^  difcontinuance  of  eftatcs  in  lands  or  tcnen^ents  is  properly  (in 
(10  Rep.  97.)     legall  under ftanding)  an  alienation  made  or  fuifered  by  tenant  in 

tailc,  or- by  any  that  is  feifed  in  outer  droit,  wliercby  the  ifltie  in 
tailc,  or  the  heire  or  fucceffor,  or  thofe  in  reverfion  or  remainder, 
are  driven  to  their  adion,  and  cannot  niter. 

All  which  is  implied  by  the  defcription  of  our  author,  and  by  the 
(i^c.)  in  the  end  of  this  Seclion. 

I  have  added  (properly)  by  ^ood  warrant  of  our  author  himfelf^^, 
for  Scciione  470.  he  ufeth  difcontinuance  for  a  devefting  or  difplacing 
of  a  reverfion,  though  the  entrie  be  not  taken  away. 

This  difcontinuance  confifteth  in  doing  or  fuffering  an  a^  to  be 
done,  as  liereafier  Ihall  appeare.  And  5  here  our  author  faith,  that  it 
hath  divers  fignifications,  there  is  alfo  a  difcontinuance  of  procefie 
confifting  in  not  doing,  wlierc'  the  jn-ocefle  is  not  continued,  con- 
cerning wliich  there  is  an  excellent  flatute  made  in  furtherance  of 
juftice  in  [b]  1  E,  6.  smd  is  well  expounded  in  my  Reports,  and 
^^^l^ltes*of  1  £»  therefore  need  not  here  to  be  inferted. 
6.  ca.  r.  &  "  1  here  is  another  erroneous  proceeding,  and  that  confiAeth  in 
.*5i  Elit.  c.  1.^  mifdoing  ;  as  when  one  procellc  is  awarded  indcad  of  another,  or 
Ub.  7.  f.30,oi,  ^ijgn  ^  jj^y  ig  given  which  is  not  legall,  this  is  called  a  miiconti* 
dtfcomimiance    t^tiance,  and  if  the  tenant  or  defendant  make  default,  it  is  error ;  but 

if  he  appeare,  then  the  niifcontinuance  is  falved,  otherwife  it  is 
of  a  difcontinuance.     Hut  let  us  returne  to  the  difcontinuance  of 
•  eftates  in  hinds,  whereof  Li7//c/on  doUi  treat  in  this  Chapter. 


(1  Rail.  Ab. 
130.485.) 


m  ride  tbe 


de  proces. 

<1  Si«J.  173. 

«  Cro.  $84.) 

39  £.  3.  7.  &• 

46  £.  3. 30.    37  H.  6.  25,  26.    9  E.  4. 18.     li  E.  4 . 


Vide  Si-a.  74. 
174. 194. 441. 


"  Sisinificafions'*  Here  (as  in  many  other  places)  it  appeareth 
how  neceiTliry  it  .is  to  know  the  fiiiniliration  of  words. 

And  in  this  Chapter  it  appeareth,  that  when  JMtfeton  wrote,  the 
ftftate  in  lands  and  tenements  might  have  beene  difcontinued  five 
manner  of  wayes,  viz.  by  feoffment,  by  dne,  ))y  rdeafe  with  war- 

rantie. 


(^}[SeeNotci78.] 


Lib.  3» 


Of  Difcontinuafacfc. 


Se6t.  59^. 


rabtie,  confirmati6n  with  warrantie,  and  by  futfering  of  a  recovery 
too-  b  1  ^"  *  prxcipe  qttbd reddat.  And  this,  was  to  the  prejudice 
W  >  -J  Qf  gvg  kinds  of  perfons,  viz.  of  wives,  of  heiress  of  fucceflbrs, 
of  thofc  in  reverfion,  and  of  thofe  in  remainder.  But  for  wives,  and 
*h^ir  heires,  iind  for  facceilbrs,  the  law  is  altered  by  a^  of  parlia- 
ment Cmct  lAtllct^n  wrote,  as  in'  this  Chapter  in  tjwir  proper  places 
flidil  appeare. 


SeO:.  593» 


XlICOM'E  un  ahhefeifiede  cbT'- 
taine  terres  ou  tenements  enfee^ 
tt  alienaji  mefmes  les  terres  ou  t^ie- 
ments  a  un  auler  en  fee,  ou  en  fee 
iai/e,  ou  pur  terme  de  vie,  et  *  puis 
Vabhe  mornft,  fon  fucceffbr  ne  poit 
enter  en  les  dits  terres  qu  tenements, 
coment,  que  il  ad  droit  eax  aver  come 
tMdrmt  defonr  meajbn,  mes  il  eft  mis 
a  fon  atiion  de  recoverer  mefmes  les 
terres  ou  ttnements,  fuel  e/i  appelle, 
breve  de  ingreiTu  fine  aiTenfu  capi^ 
tuli»&c.f 


H 


A  S  if  an  abbot  be  feifed  of  certaki^ 
"^^  lands  or  tenenaents  in  fee^  and 
alienetb  the  fame  laods  or  tenements 
la  another  in  fee,  or  in  fee  taile,  or 
for  terme  of  life>  and  aft6r  the  abbot 
dieth,  his  fucceffor  cannot  enter  into 
the  faid  lands  or  tenements,  albeit  he 
hath  right  to  h)^ve  them  as  in  right  of 
hi:>  houJe>  but  he  is'  put  to  his  a6tioa 
to  recover  the  fame  lands  or  tpne* 
ments^  which  is  called  a  writ,  bvevt 
de  ingrejj'ufifie  affmfu  capituli,  ^c# 


ERE  Littlettm  puttelh  an  example  of  a  difcontinuance  n^ade  • 

by  one  feifed  in  outer  droit y  as  by  an  abbot  who  had  a  fee 

'  "fimple  in  the  right  of  his  monadery,  and  therefore  his  alienation 

witbont  the  aiTent  of  his  covent  had  beene  a  difcontinuance  at  the 

*tonimon  law,  and  had  driven  his  fucceftbr  to  a  writ  deingr^ujine 

qUcn/u  capiiuU^ 

"  De  ingrejujbie  qfepfa  capituli,  4'^."   It  i^  calfed  fo  becatife  the  ftegifir.Orfg.fbu 
al^pnati.on  y/ssftne  ajfenfu  capituli ;  for  if  it  had  beene  cum  ajfenfa  230.  F.  N.  B. 
capittdi,  it  (hould  have  beene  a  barre  to  the  fucceflbr.     And  becaufe  ^?^'  r^'*^^ 
the  fiicceflbr  couM  not  enter,  the  common  law  gave  him  this  writ,  pietiiaxl  «k. 
and  is  fo  called  of  thefe  words  contained  in  the  writ^  which  writ  you  ^, 
tiioy  read  in  the  Regifter,  and  Fitzha^'berfs  N.  B. 

And  here  is  to  be  noted,  that  in  law  the  covent,  albeit  they  be  n  £.  4,  96, 
''regular  and  dead  perfons  in  law,  yet  are  they  faid  in  law  to  be  capi'-  (Plo.  !^) 
•  iidnni  to  the  abbot,  as  w^U  as  the  deane  axKl  chapter,  that  be  fecular  {^^  ^'I'b  1 
^10  thJb  bifhop.    Bm  it  is  to  be  obferved  and  implied  in  thi6'(<5-c.)  /ji  Rep.  i/uL 
^\Yiaty  a  fole  body  politike  that  hath  the  abfolute  right  in  them>  as  an-  dHlen  OoUmti 
abbot,  biihop,  and  the  like,  may  make  a  difcontmnahce ;  but  a. cor-  cafe.),    ^ 
'  poration  aggregate  of  many,  as  deane  and  chapter,  warden  and 
'  'chaplaines,  mailer  andfellowes,  maior  and  comminaltie,  &c.  calmot 
^inake  any  difcontinuance ;  for  if  they  joyne,  the  grant  is  good ;  and 
if  the  deane,  warden,  mailer,  or  maior  make  it  alone  wherB.  the 
hody  i$  aggregate  of  many^  it  isToid,  and  wo;rketh  a  dififeifin..   But. 


now 


•^t 


^fmaneft  in  L.  tod  M;  nor  Rek 

VouU. 


f  Va  MtinL.  and  IH  iwrKoll^ 


Lib.  S.  Cap.  ll.        Of  Difcontinuatice. 


SeSt.  594« 


See  mort  of  thia  now  (as  hatb  beetle  faid)  by  the  (latute.of  97  H.  8.  and  31  ^.  8, 
UMtterhaccafter  ^  the  abbota,  priors,  and  Other  religious  perfons  are  fo  difiblved, 
Sra^'aS'lS'  ^  ^^•^  ^  °^''^  rc^mainlng  this  day,  and  by  the  ftatutea  of  1  ZUt. 
bcAireSea^SSl  ^^^  l^Eliz.  cap.  10.  and  i  Jac.  cap.  3.  bifhops  and  all  other  ec*  ^ 

clefiaihcall  perfons  are  difabled  to  alien  or  difcootinue  any  of 
tccleiiafticall  livings,  as  by  the  (anie  a£ts  doth  appeare  (i). 


Sea.  594. 


TTEMffi  homtfeijie  ie  ierr^ctme 
^'  en  droit  dejaftmt^  ^  ifc.$itmi 
tnf^offa  un  auttr,  f  Sfe.  ti  mortifi,  la 
feme  ne  puit  enter,  me»  efi  vm  a  Jon 
a8ion^  lequel  eft  appel,  cui  in  vit&» 
tec. 


A  X'SO,  if  a  man  bt  feifed  af  land 
'^^  as  in  right  of  bis  wife^'  8u!.  and 
thereof  infeoffe  anothet*,  Bcc.'  and 
dieth,  the  wife  may  iioteibter,'but 
is  pat  to  her  ai^on,  the  which  is 
called^  nd  tii  tU&t  i(c.  ' 


^raAon  lib.  4. 
i^  SOS.  &  22  6e 
SA4.    Vleta  nU 
fi.  ca.  34&36^ 
f,  N.  B.  19». 
lUgiit  9i  H.  a. 
cmp.  28. 

(1  Roll.  Abr. 
634.   Ant.  Ib7. 
b.) 

Sier.  4  &  5. 
Ph.  U  Marie 
146.    9  £ii2. 
a>icr.  191.  Lib. 
a.  fol.71,72. 
.  Urevelcje't 
caie. 

(9  Rep.  140.  a.) 
lircveleye't 
cal'e  iibi  fttprn. 
(S  luik  94d.> 


^' 


Kep.  42. 
4  Rap.  20.) 


"  JR^  droit  fa  femey  4'C."(2)  That  ii  to  fay,  in  fee  fi^iple,  fee 

taile,  or  for  life.  Here  lAitkttm  potteth  another  cafc  r^og  ^  i 
where  a  man  is  feifed  in  amter  droit,  and  may  make  a  dli- 1^  J  *  J 
continuance,  as  the  huiband  feifed  in  the  right  of  his  wife,  and  there-> 
fore  the  common  law  gave  her  a  ciri  ta  'oii\  and  htr  heirs  ^Jur  eta 
in  vitd,  becaufe  they  could  not  enter.  But  this  is  altered  iwce  our 
author  wrote,  by  the  ftatute  of  3a  H^  8.^  by  the  uurvi^w.pf  which 
Hatute,  the  wife  and  her  heires  after  tlie  deceafe  of  her  hii(bJM;id  may 
tenter  into  the  lands  or  tenements  of  ^he  wife,  aolwithit^fidiag  tha 
alienation  of  her  hu (band.  .  '  . 

And  here  is  one  of  the  alienations  to  make  a  difcontinuance,  viz* 
a  Teofixhent ;  and  where  our  author  Tpeaketh  of  B^  hu(baad  ftii^d  ia 
the  right  of  his  wife,  fo  it  is  where  the  huiband  and  wife  ai;e  joyntly 
feifed  to  them  and  their  heires  of  an  ellate  made  during  the  coTer* 
ture,  and  the  huiband  make  a  feoffment  in  lee,  and  dieth,  the  wife 
BOW  may  enter  within  that  ftatute,  although  it  was  the  inbtritanca 
of  them  both.  And  fo  it  is  if  the  feoffment  be  made  by  the  hof- 
band  and  wile,  (albeit  the  words  of  the  (latute  be  by  the  huflMiiA 
only)  for  in  fubftance  this  is  the  ai^  of  the  huiband  only  (i)« 

If  the  huiband  (^aufe  a  prcccipe  quhd  reddat  upon  a  raint  title  to  be. 
brought  agaiuil  him  and  his  wife,  and  fuffereth  a  recovery  withoel 
any  voucher,  and  execution  to  be  had  agaiuil  him  ai^  his  wife^^  yet 
this  is  holpen  by  the  ilatute ;  ibr  this  by  like  conilrUdion  is  the  aft 
of  the  Luibaad,  and  the  words  of  the  ilatute  be^  madCffvffered^  or 
den/Cy 

If  the  huiband  make  a  feoffment  in  fee  Of  the  lands  which  be 
holdeth  in  .the  right  of  his  wife,  and  aAer  they  are  divorced  emifit 
prcicontraMs^  yet  the  woman  nu^  enter  within  the  purview  of  that-^ 
Mtute,  aiid  is  not  driven  to  her  writ  of  cut  unte  divoriinmf  as  ih^ 


wai 


i 


•  afc.  not  in  L.  and  M.  aor  ]Ml» 

t)[SceN«les^} 
a)  lS«s  Note  Oo.] 


f  iff.  hot  in  L.  and  M.  nor  Roh« 


and  wife  of  her  lands'  is  not  within  the  fa* 
tute  J  and  it  operattt  as  a  bar  to  her  and  he^ 
hetrt  of  all  her  eftate  and  intereit  in  the  bait 


ftt^.  a.J'  , 

'(i)  B>it  a  Itee  ktM  hoik  by  Kafrand    $ce  % Rcp«  57.  b.  77,b, 


Ub.  T.  Of  Difcontinuancft.  Sea.-{9i. 

vaa  at  tbe  common  law,  albeit  the  entrie  bt  bj  the  ftatuU  given 
"  to  llie  Wile,  and  now  upoa  ihe  matter  (he  wis  uever  hit  lawfull 
Wile.  But  it  lurBceth  lhatfliewits,bi9wireri«/aSoat  the  timeof 
the  olieiiiktion,  and  where  her  bttband  dietb  Ihe  cannot  be.  hii  wife 
at  tbe  timeot'the  GDtrie.  '  ■ 

If  the  hu(b.ind  levie  a  fine  wJIh  proclamations,  and  dietb,  Ihe  g  e.  s.  Ditiv 
■wife  niuft  enter-or  avoid  the  ellate  of  the  coDufee  within  five  yearte,  rf.  b. 
or  elle  Ihe  is  barred  for  ever  by  the  flatute  of  4  H.  7.  for  the  ftatute  4  Ij,  7.  e.  M. 
of  3a  H.  S.  doth  beipe  the  difcontinuance  but  not  tbe  barre  ;  and 
the  ftdtute  l^aalieth  of  a  tioe,  and  nut  of  a  fiqe  with  procIanietionB. 

If  l^nds  be  given  to  the  bulband  and  wife,  and  to  (be  beiree  of  Gre*ete7**) 
their  two  bodies,  and  the  huJbaod  niaketb  a  fcoQinent  iu  fee   end  cafe  vb'-*<ip">> 
dietb,  the  wife  is  boljjen  by.»heiiii4ftatoB^Mbalhbeeaefaid,^d  Pm.cb.  7  J«:. 
fo  is  the  ilTueof  both  their  .bodies,    rt«ei»BUHttfiii,uile  Uktib.  ^^''f^x 

^en-  3  IdO.  Sii6-> 
id  ia   , 
.the 

kiftA 
7r  to 
fuUg 
■4kf 
;yer- 
nant 
Feoff, 
only 
it  at 

may  8E.Mil.eBt 

enter  by  tbe  faid  adpf  31  H.  8.     If  tbe  hulbtuid  hatb  iflue,  and  iavitft  ie. 
maKfifi'a'feofliiSfftif  fti' fee^ofhis  'wifi's  land,  and  the  wife  dielb,  the  34  |:.  1.  ■       ' 
fieftii'rf^' '4ifc  Waflnet  enter  during  the  h^iflraod's  Xih,  neither  by  *'';"**• 
V«#fc.5»^hTi*>8r)Wthe(^ijte.  ISoi.* 

^•'vjf  e-iijimnv  ••.,■■  f;.,..    .    .  S»  Eiii.  «». 

'-■"  *'itrf"'M  wfif,'i5^,"  ^Mere  is  alfo  implied  a  fur  cm  m  viU^  alfo 
-^'lWilW'MrfnJ,''TlnB'WTit,here  mentioned  in  our  author  is  fo  called 
.  ■i^.,fl!l>ftJwTnflii''cclnta'Hied  In  the  writ,  which  you  may  reade  in  tl4 
»'9t8gffi#'an«l  /itoSeriert's  N.  B. 


^TTEMifittiumt  mtailede  eer-  A  LSO,  iftenant  Intailfiof 

'-     iai'ne  terrt  mt  enfeoffa  un  outer,  "^^  taine  land  thereof  enfeoifFe  an- 

r;^c,^(  ad  iffve et  monifi, /<m  iffue  nt  otber^  gLc.and  ba.lE).ifiue  and  dietb» 

pUtpUfiter  en  iaterre,  coment  rnit  his  iuuemaynot^iuerinto  the  land, 

^,  1/  adtttU  et  droit  a  ceo,  mesefimua  Rlbeit  he  hath  title  and  rigKi  19  thw, 

fon  aSion,  que  efi  apptl  formedoa  at  but  is  put  to  his  adion,  which  is  call- 

itdifcmdar,iic,     ■  edBjoTmtdon.iiiItdifimder,S!c.{i} 


cet» 


Lib.  8.  Cap.  11.        Gt  iDifcontinuance* 


Se5.  5^5* 


Tl^tk  liV.  5. 
cap.  34. 
P.  N.  B.  fit, 
f  1?.  Re^iAr. 
(4  Rep.  3.  b. 
Pufi.  365.  b.) 


M  11  H.  7. 
€«.  to. 

Tide  Sea  69r» 
<3Cco.  S44. 
1  Rep.  lOt.  h. 
3  Rep.  Lin. 
Coif.  CmCtu 
Id  Rep.  99.  b. 
6  Rep.  9.  b. 
Bend.  40.  Hob. 
333.    Jo.  31. 
t^ro.  £1.  t.) 


X«]  Ub.  S. 
loK  30,  61. 
^r  George 
Browne*f  calo 
Modern  lib.  foK 
<0^  itc  {inc^ 
CoILcaOb. 
^b.  1.  fot.  176. 
Mild«QM|^e's 
^eafe.    Dier  3 
Ic4.    Pb.fic 
3Car.  146. 
Idem  8  Elif. 
948.     17  Eiia. 
-940.    Idem  ' 
19  £1k.  3.i4. 
Idem  '^0  Kl'iE. 
dd«.«7H.8.«3. 
lAh.  5.  fol.  79. 
f  iuh.  cufe. 
i;ib.8.fol.71,79. 
Grcvelcye'scafe 
<P.  N.B.211. 
Sl7.8Rep.88.) 

'Tal  4  R  3.  38. 

4313.3.25. 
>£.4.  S5. 

F.N.B.  124. 

Proit^S. 
rc7F.N.B.193. 
91  £.  3.  la. 
R.  S.  f  3. 
tl  H.  4.  49. 
{e]8£.a 
l)rotr.  f& 

l3tt.7.U. 


*'  JR^^^OF^A  un  outer,  4-c."  Here  is  implied,  or  make  t 
gift  in  taile  or  an  eftatc  for  life.  Here  Littleton  putteth  a 
third  example  of  a  difcontmuance  made  b^  tenant  in  taile  fo  as  hit 
itJTue  is  put  to  his  fonnedon  m  the  difcender,  which  is  given  to  the 
iflbe  iu  taile  by  the  ilatute  of  13  £.  1.  capt*  i.  becauie  he  cannM 
enter. 

^'  Tenant  en  taile.''  This  extendeth  as  well  to  a  woman  tenant 
in  taile  as  to  a  man,  and  was  generally  good  law  when  lAttlettm 
wrote  ^  but  now  by  the  ilatute  of  [rf]  1 1  H.  7.  if  the  woman  hath 
any  eftaYe  in  taile  joyntly  with  her  hufband,  or  only  to  her  feifc,  or 
to  her  ufe  in  any  lands  or  hereditaments  of  the  inheritance  or  pur- 
chafe  of  her  hufband,  or  given  to  the  hufband  and  wife  in  taile  by 
any  of  the  anceftors  of  the  hufband,  or  by  ilny  other  perfou  feifed 
to  the  ufe  of  the  hufband  or  his  anceflors,  and  fhall  hereafter  being 
fole^  or  with  any  other  after  taken  hufband  difcontinue,  he,  thS 
fame  ;  every  fuch  difcontinuaiice  fhall  be  void ;  and  that  it  fhall  be 
lawfull  for  every  perfon  to  whom  the  intereft,  title,  or  inheritance, 
after  the  deceafe  of  the  laid  woman  fbould  appertaine,  to  enter,  &c. 
So  as  if  fuch  a  feme  tenant  in  taile  doe  make  any  difcontinuance  \k 
fee,  in  taile,  or  for  life,  although  it  be  without  warrantie,  yet  this 
doth  not  take  away  the  entry  after  her  deaths  either  of  the  ilTne  of 
of  him  in  reverlion  or  remainder.  This  ilatute  hath  beene  exceN 
lently  expounded  by  divers  refolutions  and  judgements  [e]  which  I 
have  quoted  in  the  margenti  and  are  worthy  of  due  obfervation. 

If  lands  were  entailed  to  a  man  and  to  his  wife',  and  to  the  heireft 
t)f  their  two  bodies,  and  the  hufband  had  made  a  feoffment  in  fee 
and  died,  and  then  the  wife  died,  tiiis  had  beene  a  difcontinuance  at 
the  common  law :  for  the  title  of  the  ilTue  is  as  heire  of  both  their 
bodies,  and  not  as  heins  to  any  one  of  them,  and  his  entrie  muft 
enfue  his  title  or  adtion. 

^'  Deformcdonr  Deformi  donationis^  fo  caHed  becaUfe  the  yril 
doth  comprehend  the  forme  of  the  gift.  And  there  be  three  kihde 
of  writs  of  formedon,  viz.  The  firft  in  the  difcender  to  be  brought 
by  the  ifTDe  iii  taile,  which  claime  by  difcent  performam  doni.  The 
fecond  is  in  the  reverter,  which  Heth  for  him  in  the  reverfion  or  big 
heires  or  afTignes  after  the  ilate  taile  be  fpent.  The  third  Ib  the 
remainder,  which  the  law  giveth  to  him  in  the  remainder,  his  heires 
or  aiTigneS)  afrer  the  determination  of  the  eitate  taile ;  of  all  which 
you  may  reade  in  the  Regifler  and  J*.  N.  B. 

Here  Littleton  iheweth  that  the  iffue  in  taile  fhall  have  a  feme* 
don  in  the  difcencbr.  What  other  actions  tenant  in  tliile  may  have^ 
and  not  h^e,  is^  good  to  be  feene. 

M  Tenant  in  taile  fhall  have  a  quhd  permittat. 

'b]  Tenant  in  taile  fhall  have  a  writ  of  cuflomes  and  fervicea 
in  le  debet y  etfolet,  btit  flial)  not  hate  it  in  the  debet  only.  • 

[c]  In  like  manner  he  fhall  have  t^fe&a  ad  moUndinvm  in  k  debet 
ef/oki,  but  not  in  the  dtbel  Umtimk 

[d]  Tenant  in  taile  ihall  have  a  writnf  eii^re  in  c^i^fimli  cqfu  anA 
an  aatmfurement,  and  a  nekroo  habende^  c^avitf  ^cheaif  wq^e^  and 
the  like. 

[c]  Bnt  tenant  in  taile  fhall  not)iav6  a  "writ  of  right  yiir  dtfckt^met^ 
nor  a  quojure^  mot  a  ne  injujle  vejKSj  nor  a  niiper  UHt^  or  rationabiU 

fortt. 


lAh.  3. 
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parte^  nor  ELmordanc^cr^  nor  a/ur  cui  in  tdid;  for  thefe  and  the  5  £.  4.  e. 
like,  none  but  tenant  in  fee  fhall  hav^  ;  and  th§  higheft  writ  that  a  *9E.  S. 
tenant  in  taile  can  have  is  a  formedon.  v^^S  In 

Jr.  N.  o,  10. 
46  £.  3.  tit,  cui  in  Yit«>  Sa, 


[327.  a.] 


Sea,  596, 


TTEM,  fi  fiit  tenant  en  le  taile^ 

^  U  reverjton  ejteant  al  donor  et  ajh 
heiresjfi  le  tenant  fail  feoffment,  ♦4'c. 


et  morufifttfis  iffue,  celuy  en  le  rever* 
jfion  ne  poit  enter,  mes  eft  mis  a  fon 
aSlim  OB  formedon  en  te  reverter.-^ 


A  LSO,  if  there  bee  tenant  ii| 
•*^  raile,  the  reverfion  being  to  thQ 
donor  and  his  belres,  if  the  tenant 
make  a  feofftneni,  &c.  and  die  with-r 
^  out  iflue,  hoe  in  the  reverfion  cannot 
enter,  but  is  put  to  his  aiiSUoQ  of 
formedon  in  U  reverter  {\)k 


Sea.  597. 


ZT*  N  mefme  fe  manner  eft,  Iqu  tenant 
."^  en.  le  taile  %  ftifie  de  certaine 
<  terre  dont  le  remainder  eji  a  un  auter 
en  le  taile,  ou  a  un  auter  en  fee.  Si 
U  tenant  en  le  taile  alienajl  en  fee,, 
ou  en  fee  taile,  \  et  puis  deviajtjans 
ijjve,  ctiix  en  le  remainder  nepoient 
enter,  mes.  font  mis  a  lour  brief e  de 
formedon  en  U  remainder,  S^c.  et  pur 
ceo  que  per  force  de  tielx  feoffments 
et  dlyanitions  en  les  cafes  avd(Udits,^ 
et  en  femblabtes  %  cafes,  ceax  queux 
ont  title  et  droit  apres  la  mort  de  tiel 
feoffour  ou  alienour  ne  potent  pas 
enter,  mes  font  mifes  a  lour  actions, 
nt  itipra ;  etpur  ceo  caufe  tiels  feoff- 
ments et  alietuitions  font  appels  dif 
continuances* 


T  N  the  fame  manner  is  It;,  where 
^  tenant  in  taile  is  feifed  of  certaine 
land  whereof  the  remainder  Is  to  an<» 
other  in  tail^  or  to  another,  in  fee. 
If  tixe  tenant  in  taile  alien  in  fee^  or 
in  fee-taile,  and  after  die  without 
iflue,  they  in  tjie  remainder  itiBy  not 
enter,  but  are  put  to  their  writ  of/br- 
medon  in  the  vemainder,&c,(2)  and 
for  that  that  by  force  of  inch  feoff- 
ments and  alienations  in  /the  cafes, 
aforeiaid,  and  xjae  like  cafes,^  they 
that  have  title  and  right  after  the 
death  of  fuch  a  feoiFor  oralienor  may 
not  enterjL  but  are  pnt  to  theiir  ac- 
tions, ut  fupra ;  and  for  this  caufe 
fuch  feoffments  and  alienations  are 
called  'difcontinuances. 


,"'  JOA  IT  feoffment,  ^c."    Here^  is  impKed  fee  fimple,  fee  taile,.  (F.NvB.«15.>. 

or  ellate  tor  hie;  and  in  this  and  the  ne.xt  StCtioa  Lt/^/e/oit: 

.  putteth.two  caies,  where  if  the  lUues  m  Uile  taile,  •  tbey  m  the  re« 

.  verlion  and  remainder  are  diivect  to  their  Jormedon  m  reverfion  or 

reinuiader ;  and  this  reinaioeth  as  it  was  when  l.Utltton  wrote,  not 

,  alteil&d  by  any  llatute.     And  the  reufon  whereot  tliele  aheuationst 

;n  the  ieverall  cafes  ii\  this  and  \he  next  Sedion  doe  inake  a  dilcon- 

tinuance. 


*  6fr.  not  in  L«  and  M.  nor  Roh, 
•f  £fr.  added  1..  and  M.  and  Roh. 
\ffifii  apt  in  X'*  sxA  M.  nor  Roh. 

(4)  (SeeNote»89#} 


I  &^«  add^d  I1.  and  M.  and  Rolv 
\  uuUn  added  L.  and  M.  and  Rolu 

<30  [8eeNtt»X}.) 
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tinuance,  and  put  hiHi  in  tht  reverfion  or  remainder  that  right  hadi 
VideSed.5^f.  to  hit  adioD,  and  tooke  away  his  entry,  was,  for  that  be  Was  privy 
59r.  601.  €Sr,  iQ  eilate,  and  for  the  benefit  of  the  purchalor,and  for  the  lafe^uurtl 
#F^  B  fir  b^  ^^  ^^'  warranlie,  fo  as  every  man's  right  mt^ht  be  pielerved,  m. 
(6  Rep.  3.)  *       ^^  ^®  demandant  for  bis  ancient  rights  and  to  the  ieofi'ee  tor  the 

benefit  of  his  warrantie,  which  was  founded  uptm  giredt  reaioa 
.,  and  equitie  :  which  benefit  of  the  warraatie  (houid  be  pMvented 

and  avoidetl  if  the  entrie  of  him  that  right  had  were  luwmll,  and    • 

thereby  alfo  the  danger  that  many  times  happenetb  by  taking  of 
'  pofifeifioos  was  warily  prevented  by  kw.     Uat  then  it  may  be  de« 

mandedy  feeing  that  there  was  no  revertion  or  remainder  expectant 
*^  ^*  ^'  npon  any  ^ftate  taile  at  the  common  law,  nor  the  iflue  in  taile  had 

^9  K*«^  ^y  ^^^^^^y  ^y  t^«  common  law,  if  the  tenant  m  taile  had  aliened^ 

Forroed'oo  61.     ^^^  '^y  ^^^^  ^^^  ^  ^^^  alienation  of  tenant  in  taile  a  diicontiuuuuce 

18  £.  3. 46.        at  this  day  to  the  ifToe  in  taile,  or  to  him  in  reverfion  or  remainder  ^ 

IS  E.4.  3.  Whereunto  it  is  thus  ainfwei'ed,  that  it  is  provided  hy  tlrf  •'  ^-  «  -i 
(C'^Cw. 405.)  .ftatute  of  fV.  a.  ca.  i.  De  dmis  candUUHidtibkSn  ^tibd  nan  10^7*  O.} 
^^  k'bfoni  Uli  quibnt  ttmeminttim  Jtcfvtrit  HatuM  poi^attm  kfUenan^ 

(Puft.  356.  a.)     i<'     Upon  tbefe  words^Vbe  fages  of  the  kw  have  conilrtted  the  faid 

!Sid.  a3.)  Ail  according  to  the  rule  and  reufon  ot^  the  common  law,  knd  that 

Ant.  301.)       ij,!  divers  and  fuftdry  variable  manlier^    For  fome  tflmiations  of 
tenant  in  taile,  «he)^'have  adjudged  voidable  by  the  iflue  -  in  taile 
-  by  a^ion  only :  fome  ^t  the-  election^  the  ifike  in-  tiiile  towvoid  it 
'  by  a^on;  entry ;^<3r-clainfie :  ^fo^e'arv  liieereljr  VMd  t>y  the  death  of 
•the  tenant  in 'taile':  which  fev^rati  dMkadUons  wem  made  Upon 
the  felfe-faihe'^F^aforefaid.       •'    —'-  .      .       ..i'  r 

l()fe.lll  ^^  ^or  exam^,if't6riant  in 'taMe  m^UM  m-  ie^mmt^iii  fee^ 

19  £.  3.  ■"  this  drives  the  ifl^e-irt  taile  to  his  adi&on;  which  iie^l^  in  tlaw  a 
Brt.  468.  -  Dlfcontinuance  ;*  aiid  ^is  conftriiddoni' wae  made,  ibi^^thlft^  at*  the 
S6  Aff^B.  commoti  law  thfe  feoffertient'of  ari  d%b«t  Or  biihoto/^r  irf'th%'-htt(band 
ll  B.  t.  '^^^^^^  in  the'right  U  his  "wife,  did  worlt^  a  dtf^bntiiRi^ce,^  and  did 
J)ircoa.50.  '  drive  the  (licceffi^  and  the'^ife  tb  tk^if  A^iMi^f  ^d<>lWe6lofed 
5  E.  4. 3.  them  of  their  entrie :  and  as  the  entrie  of  the  iflbe  vuaS'taMir'awayy 
^^m^^'  ^^  confequently  of  them  in  reverfion  and  remainder.  Alfo  if  an  ab* 
f ormedon,  47.  ^^^  bifhop,  or  hutband  In  the  riglitf-  of  'Jliis  wifei^'feifeld-tff  aTerit,  or 
h  Id  H.  r.  of  any  other  inheritance  that  lieth  in  grant,  had  aliened,  it  was  in 
PI.  Com.  4f 6.  the  eledion  of  the  fucceflbr  or  wife  after  the  death  of  her  huiband 
Sniiifa  6c  Staple-  iq  ciaime  the  rent»  &c.  or  to  bring  an  ai6lion,  for  that  alienation 
Is^Rep  85.)  ^^  ^^^  worke  a  difcontinuancc ;  and  fo  it  is  by  confiru^ion  in  ca(B 
^       ^*     *'       of  tenant  in  taile.    Laflly^  if  the  abbot,  biihop,  or  hufband,  had 

sranted  a  rent  newly  created  out  of  the  hind,  &c.  to  another  in 
tee,  this  had  utterly  ceafed  by  their  death  ;  and  fo  it  is  alfo  by 

(1  l/ce.  66.)       tonflru^iion  in  cafe  of  tenant  in  taile.    So  as  thefe  words  (pon 

huhent  potefiatem  aiientmdt)  doe  worke   thefe   effeds,  rij(.  as  lo 

(Plo.  437.)         lands,  that  a  feoffment  barreth  not  the  iffue,  &c.  of  his  a^ion,  but 

worketh  a  dif(iontinUan<ie  to  barre  him  of  his  entrie  t  aft  to  rents  or 
any  thing  in  ejfe^  that  lie  in  grant,  that  the  faid  words  doe  take 
away  his  power  to  make  any  difcontixiuance :  as  to  rents,  &c.  j;iewly 
created,  t.at  they  take  away  his  power  to  make  them  to  continue 
longer  than  during  his  life. 

But  there  is  a  diverfitie  betweene  an  alienation  working  a  dif* 
continuance  of  an  eflate  which  taketb  away  an  entrie,  and  an  alie- 
nation working,  dlvefting  or  dii^lacing  of  eftates  which  taketh  away 
no  entry.  As  if  there  be  tenant  for  life,  the  remainder  to  jf.  in 
lailei  the  remainder  to  JB.  in  fee,  if  tenant  for  life  doth  alien  in  fee, 

thi4 
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Ibis  doth  dlveft  and  difplace  the  remainders,  but  worketh  no  dif- 
eontinuance. And  therein  it  ia  to  be  obfarved^  that  to  everie 
difeontinuance  there  is  neceflary  a  di veiling,  or  difplacing  of  tha 
eftater  and  turning  the  fame  to  a  right :  for  if  it  be  not  turned  to 
a  right,  they  that  have  the  eitate  cannot  be  driven  to  an  adion^ 
And  that  is  the  reafon  that  fuch  inheritances  as  lie  in  gi^ant,  cannot 
by  grant  be  difcontinued,  becaufe  fuch  a  grant  diveft^th  no  eftate,, 
but  palTeth  onely  that  which  he  may  lawfully  grant,  and  fo  the 
efute  itfelfe  doth  defceud,  revert^  or  remaine,  as  Siall  be  faid  h^re« 
after  in  this  Chapter. 

Ai  maketh  a  gift  in  taile  to  B,  who  maketh  a  gift  in  taile  to  C 

.  C.  maketh  a  feoffment  in  fee  and  dieth  without  iilue,  B.  hath  i(^^e 
and  dieth,:tbe  iffue  of  B.  (hall  enter ;  for  albeit  the  feoffment  of  C. 
did  difcontinue  the  reverfion  of  the  fee  fimple  which  JB.  hath  gained 
upoa  the  eilate  tail»  made  to  C.  yet  could  it  not  difcontinoe  the  (^i^F^S-X 
right  of  intaile  which  /B,  had,  which  was  difcontinued  before  :  an4  > 
therefore  wl^en  C.  died  without  ilTue,  then  did  the  difeontinuance 
of  the  eftate  taile  of  B,  which  paffed  by  bis  liyerie,  ceafe,  andcon- 
fequently  the  entrie  of  the  iifae  of  J^^  lawftdl ;  which  cafe  mi^  open 
the  reafon  of  many  other  cafeSi        *'   . 

Alfo  note,  that  a  difeontinuance  made  by  the  hulband  did  taka 
avay  the  entrie  only  of  the  wife  and  her  heires  by  the  common 

.  la.w»  and  not  of  any  other  which  clainicd  by  title  paramount  above 
thft^difcaontiUQajDce.  As  if  laiids  had  beene  given  to  the  hufband 
and  utiles  and  to  a  third  perfon,  and  to  their  heires^  and  the  huf- 
band  had  made  a  feoffment  in  fee,  this  had  beene  a  difeontinuance 
of  tbe^ionem^itie*  wA  «  dijTeifm  of  the  other  oioiiie ;  if  the  huf- 
hand^dBafiidi^d,  and  then  the  wife  had  died,  tl^  furviiror  ftiould 

.kav«^ entiled  into  th^  wJbole^  for  bee  claimed  not  under  the  difcon- 
linftanct^tbat  by  title  pafa^oi^nt  from  the  firil  feoffor ;  and  feeing 
Ab^.cigl^viby  law  doth  fupvive^  the  law  doth  give  him  a  remedie  ta 
lokedadvafilage  thereof  by  «otryi  for  other  remedie  for  that  moiti^ 
barfiaridiiiQt  have.    < 

^^.fktj  puftt  tf^n'^    And  fo  it  is  of -an  eftol^  for  ^fe^ 

'.  at>w  ti  ,b '..  ^       .    ^      .  ..  '  ■ 

.->    .  ■         • 

..    r  .  Sea.  598. 

TTtMy  fi  tenant  en  taile  fitt  A  LSO,  if  tenant  id  taile  bt  dif- 

4ill^^^^f  ^^  *'  ir«/^  per  fonfak  -^  fcifed,and  hereleafe  by  his  deed 

-    ^     ,  -.  a  /e  diOeUhr  et  a  Jk^  keirea  to  the  difleifojur  and.  to  bis  heires  al^ 

132"'  ^'J  tgut  le  droit  lequelil  ad  ei%  the  right  which  be  hatb  ia  the  fame 

mefa^  ie$  tenements,  ceo  rielt  poJt  dij-.  tenem^ents,  tliis  is  uodifcontiauancey 

m^UittuaHce^  pur  ceo  que  rie^  de  droit  for  that  nothing  of  the  right  pafleth 

paj^:at  dHJeiforforique  pur  termfi  de  tp  the  dilTeiibr,  but  for  terme  of  the 

vitdel  tenant  en  te  taiU  que  Jiji  le-.  lite  of  tenant  in  taile  which  made  th^ 

refeaje,  isc*  releaie,  8((C. 


Y4 
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(S  Rep.  Sn) 


Sea.  599. 


TLfESperfeofmaU  del  tenant  en  TlUT  by  the  feoffment  of  tenant 

•^^    ie  taiUy  fee  Jimvie  pajja  per  ^^  in  taile,  iee  Simple  paffeth  by  tiie 

mefme  le feoff ement per Jarce  de  liverie  fame  feoffment  by  force  of  tUe  U veric 

de  feifiUj  8ic.  of  feilin^  8lC^ 


Sea.  600, 


* ]l/f^^  p^  force  d*un  releafe  rien 
^^  paffera  jorfque  le  droit  que  il 
poet  loyalmeut  et  droituralment  re^ 
leffeTyJans  leyde  ou  damage  as  outers 
perfons  queux  ent  averont  droit  apres 
Jon  deceafe,  4fc.  Iflint  il  eft  grannd 
diverfity  perenter  unfeoffement  d'un 
tenant  en  le  taile,  et  un  relealcfait 
Jf^er  tenant  en  le  taile. 

O 


T>  U  T  bj  force  of  9  releafe  nothing 
•*-^  (hall  pafl'e  but.tlie  right  which  be 
may  lawfully  ^od  rightfully  rereaie, 
nifithoui  hurt  or  daniroage  to  other 
peribns  who  ihall  have  right  therein 
after  his  deceafe,  &c.  So  there  is 
great  dive^-fitie  betweene  a  feoffe- 
mcnt  of  tenant  in  taile,  and  ^  releafe 
u^de  by  tenant  in  tuiie. 


UR  author  having  frat  examples  of  eftatcs  pafling  by  tranfi-. 
mutation  of  an  edate  and  poflbfTion,  doth  in  this  and  tb«  twa 
^e^ion^  following  put  a  diverfitie  b«tween«  a  leptfment  aod  a  re- 
leafe or  confirmation  of  a  bare  right :  for  it  is  a  rule  in  law,  that 
th^  diffeife^  or  any  other  that  hath  a  right  only  by  hi?  releafe  or 
copfirmation,  cannot  make  any  difcontinuattce«  becaufe  nothing  caq 
palTe  thereby  but  that  which  may  lawfully  p.a(re.  -  Bat  otherwife  i| 
18  of  a  feoffment  in  refped  of  the  liverie  of  feifiUa  for  that  it  is  thft 
<FdL5iK5S0.)  ™^^  folemne  and  common  affurance  in  the  country, .  and  to  be 

maintained  for  the  common  quiet  of  the>realme:  and  by  the  feoff- 
ment the  freehold  (which  is  fo  much  efleemed  in  law)  doth  paffe  by 
ppeA  liyeifie  to  the  feoffee^  and  by  the  releafe  a  bare  right. 


f  c.  4.  Id. 

19  £.  4.  il. 
5H.4.a 
f  J  H.  6.  58. 


Se6L  601. 


TifES  il  eft  4ii,  qmfi  It  tenant 
'^^  en  taile  en  ceft  cos  releffa  afon 
diffeifoTf  et  oblige  luy  et  fes  heires  <x 
garrantie,  *  et  monift,  et  ceft  gar-' 
ranty  difcendift  afon  iffue,  f  ceo  eft 
dif continuance  per  caufe  de  le  ^ar^ 
fantie  J. 

9  &c,  added  L<  and  M.  and  Rok* 
^  dstifiut  added.I*.  and  M*  and  Rob^ 


"DUT  it  is  faid,  that  if  the  tenant 
'^  in  taile  in  this  cafe  releafe  to  hia 
diffeifor^  and  bin^  him  and  his  heirea 
to  warrantie,  and  dieth,  and  this 
warrantie  dcfcend  to  his  iffne,  this 
is  a  difcontinuance  by  reafon  of  the 
vantiQtie. 

I  tfr.  added  !•.  and  M.  and  Sob. 


THB 


I 

Lib.  3, 


Of  Difcontinuance.  Sed.  602,  $0% 


np  H  £  reafoR  why  the  addition  of  the  warrantie  in  this  cafe  mak-> 

'     ■  eth  a  dilcontinuance,  is  that  which  hath  beene  laid,  riz.  If  the 

ilTue  in  taiie  /hould  enter,  the  warrantie  (which  is  fo  mych  favoure^l 

r  rtr>o    K  1  hi  law)  (hould  be  deftroycd ;  and  therefore  to  the  end  that 

(.O-    •     -J  if  aiTets  in  fee  fiipple  doe  defcead,  he  to  whom  the  releafe  is 

'  made,  may  plead  tlic  fame,  and  barre  the  demandant :  by  which 

meanes  all  rights  and  advantages  are  faved.     And  that  I  may  note 

it  once  for  all,  an  (i7  efi  ail)  with  LUtleton  is  as  good  as  a  c&nccffum 

in  a  booke  cafe. 


^  ET.  4.  9. 

DIfcoxi.  50. 
12  E.  4.  11, 
21  H.  7.  9. 
43E.  3.  a. 
1.>E.  4.  tit. 
Diffoiu  SO. 
Vi.  Sect  596. 
COS.  037.  6;i8U 
(3  Rep.  85.) 
(Poli.63jf,«i33.> 


Sea,   602. 


•  ?l^^S  Ji  tin  home  ad  iffiiejlts  pee 
Jajhney  et Jaf erne  mora jljeiput$ 
il  preTit  auterjeme,  et  tenements  font 
dones  a  lui^et  afafecondfeme^  et  a 
le$  heires  de  lour  deux  corps  engcn- 
dresj  et  ils  ont  ijjue  un  autcrjits,  et  le 

fecond  feme  morufi,  et  puis  le  tenant 
en  h  taile  ejl  dijfdfie^  et  il  relcjja  al 
dijjeifor  font  fon  droit,  ^c*  et  oblige 
Ini)  etfes  heires  a  le  garrautie,  ifc.  et 
devia,  ceo  n*eft  pas  difcontinuance  al 
iffiic  en  le  taile  per  le  fecond  feme, 
mes  il  poit  lien  enter  \  pur  ceo  que 
le  garrantie  difcendiji  a  Jon  eigne 

frere  fjnejbn  pier  avoitper  le  primer 

feme,  ||  4rc, 


T>  UT  If  a  man  bath  iflue  a  fonne^ 
-*^  by  his  wife,  and  his  wife  dieUi, 
and  after  hee  tuketh  another  wife, 
and  tenements  are  given  to  him  and 
to  his  fecond  wifjc,  and  to  the  heirci 
of  their  two  bodies  cngendred,  and" 
they  have  iflile  another  fonne,  and. 
the  fecond  wife  dieth,  and  after  the  ' 
tenant  in  taile  is  difleifed,  and  hee 
releafe  to  the  dilfeifor  all  his  right, 
&c.  and  bind  him  and  his  heires  to 
warrantie,  &c.  and  die^  this  is  no  dil-   • 
continuance  to  the  iflue  in  taile  by 
the  fecond  wife,  but  he  may  well 
enter,  for  that  the  warrantiedefcend- 
eth  to  his  elder  brother  which  his 
father  had  by  the  firft  wife,  &c. 


Sect.  603. 


(8  Rep.  86j) 


J^  N  mefme  le  manner  efi^  lau  ter^e^ 

^  menis  font  difcendahle  a  lejits 

puifnefolonqves  le  cujlome  de  Burgh 

Engli/k,  queuxfont  entailer,  4rc«  et  le 

tenant  en  le  tatle  ad  deux  fits,  et  eft 

diffeifie,  et  il  releffa  a  fon  diffeifor  taut 

fon  drmt  ove  garrmnticy  S^e.  et  fnoruft^ 

k  puifnejitspait  eatttrfur  le  diffeifor, 

nienioi^ant  le  garrantie,  pur  ceo  (pte 

le  garrantie  dijcendift  al  eigne  Jits: 

m  -I  car  touts  Jaits  le  garrantie 

I.329*  ^idifcenderaaceluifp^eejil^ire 

per  le  eammon  lej^ 


T  N  the  fame  manner  is  it,  where 
-■"  lands  are  dcfcendible  t6  the 
joungeft  fonne  after  the  cuftomc  of 
l3urrough-£ngli(h,  which  are  en- 
tayled,  9cc.  and  tlie  tenaunt  in  taile 
hath  twofonnes,  and  is  difl'eifed,  and 
he  releafeth  to  his  difleifour  all  his 
right  with  warrantie,  8cc.  and  dieth, 
the  younger  fonne  may  enter,  upon 
the  diifeifor,  notwkhilanding  the 
warranty,  for  that  the  warrantie  de- 
fcendet  n  to  the  elder  fon :  for  alwayes 
the  warrantie  (hall  defeend  to  him 
who  is  heire  by  the  common  law. 


%  Wc.  added  L.  and  M.  »d  ]Uk.  |  (if€.  not  in  X..  and  M  mnt  Rok 


BY 


Lib.  3.  Cap*,  i  1«       Of  Difcontinuance. 

B 


Seft.  604. 


tSH.4. 

CiMmutM  94. 

GNrmnlte  100. 
(Pud.  376.  M,) 


Y  thefe  tvo  examples  in  this  and  the  Se^ion  next  followiagp 
it  appeareth  that  a  warrantie  being  added  to  &  releafe  or  con* 
firm^tiou,  and  defcmdtng  upon  him  that  right  hath  to  the  lands^ 
maketh  a  difcontinuance  ;  otherwife  it  is  oat  of  the  xeafou  of  the 
iawy  and  worketh  no  difcontinuance,  if  the  warnmtie  defcendeth 
upon  another. 

^  Ove  garraniie^  i^cT  Here  is  implied  that  he  doth  binde  him 
and  his  heires  to  warrant  to  the  releul'ee  and  bis  heires. 

"  Taui$foU$  k  garrantle  difccndijt  fur  le  knre  ei  common  lejf^ 
This  is  a  maxime  of  the  common  Uw,  and  hereof  more  ihall  be 
faid  in  the  Chapter  of  Wanrantie,  Seclione  jfS.  735,  736,  737. 
fo  as  it  is  not  the  warrantie  only  that  miiketh  a  difcontinuance,  bnt 
the  warrautie  and  the  dif cent  upooi  him  that  right  hath  together^ 


Sea.  604. 


JTEUf  fi  un  ahbefoit  diffeifte,  et 
^  ilreiejd  a  le  digeijor  ovejqiuigcu- 
rantie,  ceo  nejt  pas  iOfitontmmance  a 
JbnJ'uccej)vr,pur  ceo  que  rieHpeJfaper 
eel "  reieas  f^qve  U  droit  que  ii  ad 
duratU  le  tehtps  ^ue  il  eji  abbey  et  le 
ganaftHe  eji  ejptreperjbn  privAtioHf 
'^uperja  mart.' 


A  LSO,  if  an  abbot  be  difleired^ 
'^^  and  hee  releaieih  to  the  difleiibr 
with  warrancie,  this  is  oo.  difconti- 
nuance to  his  fuccelTor,  becaufe  no* 
thing  paiietb  \>j  tiiis  reienit^  but  tb^ 
right  u  hich  beehath  dnrin^tbe  tim^ 
tiiat  he  is  abbot,  and  the  warrautic 
is  expired  by  bis  privation,  ror  by 
his  death. 


< 
'  (3  %tp.  75.)      ^  H  £  reafon  hereof  yeelded  by  Uttttton  is>  for  that  th«  wanantie^ 

^         '  is  expired  by  his  privation  or  4eiith« 

*  •        -  *  •         • 

**  Far  fin  privatum^  ou  per  fa. mart.'* ,  Note,  that  privation  ia 

here  reiembled  to  de^th,  and  lo.is  trauflation  alfo.    Wherein  thia 

diverfitie  is  worthy  of  obfervation,  that  when  a  bifhop,  &c.  make 

an  eltate,  lea)e,  grant  of  a  rent-charge,  warranty,  or  any  other  a^t 

.which  may  tend  to  the  dimmutioii  ol  the  revenues  of  the  bilhopr 

ricke,  6cc.  whicb  ftiould  main  tame  the  fuqceflbr,  there  the  privation 

Videt9K.S.16.  or  tranflation  of  the  bUhop,  &.c.  is  all  one  with  his  death.     Bot 

(.\ot.  300.  u.)     where  the  bifliop  is  patron  and  ordinary,  and  confirmeth  a  leafe 

(Ojrer.  356.;      ^^^  ^^  ^^^  parfon  without  the  deane  and  chapter,  and  after  the 

parion  dieth,  and  the  biihop  coUateth  another,  and  then  is  traaf* 

luted,  yiet  hts  confii  mation  remameth  good ;  tor  the  revenues  that 

are  to  maintaine  thelucceilbr  ace  not  thereby  diminiihed.    And 

rMlt9B.3. 16.  ^^^  bke  diverfuie  doth  hold  in  cai'Q  of  r^Qg^iation,  notwitfa^andin^ 

.  nt.  pmit.  %^.  [m]  %\xt  authontie  to  the  contraiy. 


« t 


V  t 


.H  ln   :/.  ; 


Lib.  3. 


Of  Difcontmuance..         Se6k,  605-^607. 


Se6t.  603. 


TTEM,  fi  home  fa  fie  en  droit  fa 
^  feme  e{i  diffeifie,  el  il  reieffa,  *c. 
vye  garrantie,  ceo  n*efi  pas  difcon-- 
tinuance  a  iafeme,fi  elfurvefquijifan 
baroH,  mes  que  el  poit  enier,  ^r. 
Caiiia  putet. 


A  L  S  O,  if  a  man  feifed  in  the  right 
-^^  of  his  wife  be  dilFeifed,  and  he 
releafctb,  8cc.  with  warrantie,  this  i* 
no  difcontiauanee  to  the  wife,  if 
fiice  furviveth  her  huU)and,  but  chat 
Ihe  may  enter,  &c.    Cauja  patet. 


'PHIS  is  evident,  uolelTe  the  wife  be  beir?  to  tbe  buiband  (u« 
by  law  (he  may  be),  and  then  it  19  a  diicoatiiuituic^  for  the  c^vS% 
aforefaid. 


t339-  ^-1 


Sea.  606. 


(tSaaiia.S61.> 


TTM  M,  fi  tenanJt  en  taih  de  eer^ 
taine  terrelejfa  mefmela  tcrre  a  ttn 
atUetparterme  des  httM,,  perforce  de 
quel  fe  leffee  en  eii  pofji^itm^  ,en  quel 
pqffeJfiQn  k  teuant  eu  Mi/ej^erfonfait 
reie^ii  tout  le  droit  que  d  avoit  en 
tneJM  te  tetre,  a  aver  et  tener  a  le 
lejj'ee  et  afts  keires  a  touts  jottrs ;  ceo 
H*ejt  pas  difcontifiuancey  mes  apres  le 
deceafe  le  tenant  en  taile,  fon  ijfue 
poit  bien  enter,  pur  cea  qm  per  tiel 
release  riens  pajfa  forfque  pur  terme 
de  *  la  vie  de  le  tenant  en  le  tail^^ 


A  LSO,  if  tenant  in  tayle  of  cer- 
."'^  taiue  land  lettoth  the  fame  land 
tQ  ai^)^her  fpr  terme  of  yeares,  by 
force  wher«of  the  kffee  hath  thereof 
pofTeiQor),  in  whofe  pofleiiion  tbe  t^ 
nant  in  tayle  by  his  deed  releafcth 
all  the  right  that  he  hath  m  the  fame 
land,  to  hs^ve  and  to  hold  to  the  leflee 
and  to  his  heires  forever;  this  is  n^ 
difcontiiiuance,  but  after  the  deceafe 
of  the  tenant  \u  tayle,  his  iflfue  may 
well  enter,  becaufe  by  fuch  relca& 
nothing  paflbth  but  for  terme  of  tlie 
life  of  the  tenant  in  taylew 


•*  /^ARper  tiel  releas  riens  pqffa!*    Here  is  one  of  the  maxime^ 
of  tbe  common  law  rehearied  by  oof  author,  whereof  he  doth 
^ut  divers  examples  hereafter. 


Sea.  607. 


(9  Rep.  85.  ^> 


JPN  mefme  le  manner  ejl,  fih  te^  T 
"^  nant  en  le  taile  coiifir$na  Vejiate 
le  lefjee  pur  tenne  des  ant,  ^  <^toer  et 
tener  a  luyet  afes  heiresf  ceo  nejl  pas 
difcontinuan^tpur  ceo  ^ue  rienspi({ja 
per  tiel  confirmation  Jorfque  l*ejiate 
que  le  tenant  en  le  taite  awnt  pur 
terme  defa  vie,  t^c. 


« 

N  the  fame  manner  it  is,  if  the 
tenant  in  tayle  confirme  the^eftate 
of  th^  leflee  for  yeares,  to  have  arid 
to  hold  to  Vva\  and  to  his  heires, 
this  is  no  difcontiauance,  for  that 
nothing  pafleth  by  fuch  confirma- 
tion but  the  eltate  which  the  tenant 
in  tayle  hath  for  teirme  of  his  life,  8u5. 


jb^-^^L»  »d  M.  Vk4  Kek 


4<  ilBNS 


Lib.  2-  Cop.  1  i . 

(Ant.  5<&) 


Of  Dircontinuance.       Se6l.  608,  609. 

**  J^IENS  paja  ptr  (iet  conjirmoiionJ'     Here  is  anotbtr  of  the 
maximes  of    the  common  hxr  reheaifed  by  our  author^ 
whereof  he  putteth  examples  hereafter. 
More  fliall  be  faid  hereof  in  the  next  Sedioii  following. 


Sea.  608. 


tTEMs  fi  tenant  en  taile  apres 
**  tiel  leas  grantd  le  reverfioH  en  fee 
per  Jon  fait  a  outer,  et  voile  que  apres 
letermefine,  fjiie  mef/ne  te  terre  re 
maindroit  a  le  grantee  et  afes  keire$ 
a  touts  jours,  et  le  tenant  a  terme 
d*ans  attuma,  ceo  Wefl  pas  difcou^ 
tinuance.  Car  tiefs  chafes  queux  paf- 
font  en  tiels  cafes  de  tenant  en  le  taile 
tantfotement  per  voy  de  graujit,  on 
per  coitfirmation,  ou  per  tiel  releafe, 
rien  poitpafferp^rfaire  (fiatea  ceiuy 
a  que  tiel  graunt,  ou  confirmation, 
ou  releafe,  eji  fait,  forfque  ceo  que 
le  tenant  en  taile  poit  aroiturelment 
faire,  *  et  ceo  n*ejtfo}fque  pur  terme 
nkfa  vie,  S^C 


A  LSO,  if  tenantin  t.iile after fuch 
'^^  Jeafe  grant  the  rc?erfi©n  in  fee 
by  his  deed  to  Another^  and  y  -- 

willeth  that  after  the  tennc  L330-  ^4 
ended,  that  the  fame  land  (hall  re* 
maine  to  the  grantee  and  his  beires 
for  ever,  and  the  tenant  for  yearea 
attorne,  this  is  no  difconiinuance. 
For  ftich  things  which  pafle  in  fuch 
cafes  of  tenant  in  taile  only  by  way 
of  grants  or  by  confirmation^  or  hj, 
fucli  releafcy  nothing  can  pafle  to 
make  an  eftate  to  him  to  whom  fuch 
grant,  or  confirmation,  or  releafe, 
IS  made,  but  that  which  the  tenant 
in  taile  may  rightftilly  make,  and 
this  is  but  fox  terme  of  bis  life^ 
&c. 


^Ant  f St.  h.) 


Sea.  6O9. 


f^ AH  fijeo  teffa  terre  a  un  home 
*^  pur  terme  defa  vie,  S^c.  el  le  tc- 
nant  a  terme  de  vie  tejj'c  mifme  la 
terre  a  un  auter  pur  terme  lies  ans, 
Sfc,  etpuis  man  tenant  a  terme  de  vie 
graunta  le  reverfion  a  un  auter  en  fee, 
et  le  tenant  a  terme  des  ans  atturna, 
en  cell  cafe  le  grantee  •}•  nod  en  le 
franktenement  forfque  X  ejiate  pur 
jferme  de  viefon  grauntor,  S;c.  etjca 
que  fnis  en  le  reverjion  defee  Jimple, 
ne  puife  enter  per  force  de  eel  grant 
del  revetfwn  fait  per  man  tenant  a 
terme  de  vie,  pur  ceo  que  per  tiel  grant 
mon  reverfion  nejt  pas  difoutinue, 
mes  tout  temps  demur t  a  mojf,  Jitume 
it  fuit.  adevant,  nient  objiant  tiel 
grant  del  rtveifion  fait  at  grantee,  a 
(fijf  et  a  fes  heiies,  b^c.  pur  ceo  que 

'     '  mfts 

'     *  et  cto  n'ifi-^&e.  eft,  L.  aa4f  VL  vsA 
Kah.. 


T^OR  if  I  lett  land  to  a  man  for 
-^  terme  of  his  life,  &c.  and  the 
tenant  for  life  letteth  the  fame  land  ^ 
to  another  for  terme  of  years,  &Ca 
imd  after  my  tenant  for  life  grant 
the  reverfion  to  another  in  fee,^ 
and  the  tenant  for  yeares  attorne,^ 
in  this  cafe  the  grantee  hath  in  the 
freehold  but  aA  eltate  for  terme  of 
the  life  of  his  grantor,  &c.  and  I 
which  am  in  the  reverfion  of  the  fee 
fimple  may  not  enter  by  force  of 
this  grant  of  the  reverfion  made  bjF 
my  tenant  for  life,  for  that  by  fuclx 
grant  my  reverfion  is  not  difcoon 
tinued,  but  aiwayes  remaines  unto 
me,  as  it  was  before,  notwithftand-v 
ing  fuch  grant  of  the  reverfioQ 
Driade  to'the  grantee^  to  him  and  to. 

bi% 

4"  ifad-^^adi^  L.  and  M  and  Roh* . 
X^ais  aot  ia  JL.  and  M«  aorlLok 


Lib.  9.  •  -'  Or  Dilcbntmuance;         Sed.  €  1  o",  <J1 1 , 

Hem  pajfa  per  /one  de  tiel  grfint,  his  heires,    &c.    becaufe  nothing 

Jojfque  ejiate  que  le  grantor  avpif,  paffed  by  force  of  fuch  grant,  but 

4^-                                           •  •  "  thfe  eftate  which  the  grantor  hath, 

&c.  (1)^       ■ 


*  « 


•  ^  ••  <••- 


[330.  b.] 


a 


e6l.  610. 


(Ant.  3i8,3?95 


y  iwe/?«e  fe  fTMriter  ejl,  fi  le  tenant 
a  terme  de  vie  perfon  fait  con- 
Jirme  Cejlate  fon  ieffee  vur  ierme  des 
ofis,  a  aver  et  tener  a  luif  et  a  fss 
heires,  ou  rehjj'aajon  leffee  et  a  fes 
heireSy  ttiicore  le  leffee  a  terme  d'nns 
n\id  eftate  forfque  pur  terme  de  vie  de 
ie  tenant  a  terme  de  vie,  S^c, 


• 
T  N  the  iame  manner  is  it,  if  tenant 
for  terme  of  life  by  bis  deed  coi^r 
firme  the  e(tate  of  his  leflee  for 
yearesy  to  have,  and  to  hold  to  liim 
'and  his  heires,  or  releafe  to  his  leffee 
and  his  heires,  yet  the  lefle^  fpr 
yeares  hath  an  eitate  butfor  terme  ojf 
the  life  of  the  'letiant  for  lile,  8lc..  « 


**  f^AR  tieh  chofes  que  pqfflmt  en  tiels  eafis  de  tenant  en  le  taOey 

SfC.**  Here  is  rehearfed  another  ancient  maxime  of  the  com-  . 
mon  law  touching  grants ;  and  hereby  it  appeareth  that  a  feoff- 
meat  in  fee  (albeit  it  be  by  parol)  is  of  a  greater  operation  and 
eilimation  in  law^  than  a  grant  of  a  reverfion  by  deed,  though  it 
be  inrolled,  and  att£>memeht  of  the  leHee  for  yeares  of  a  releafe, 
or  a  confirmation  by  deed,  for  the  reafons  atbrefaid.  And  this  is 
manifeiled  by  the  examples  which  our  author  here  in  thefe  threo 
JSefiions  putteth. 


Seft.  611. 


][/f^S  (tuterm^t  ejl  quant  tenant 
^  a  terme  de  vie  fait  un  feoff  hunt 
en  fee,  car  per  tiel  feoffment  le  fee 
fimple  po{Jct»  Car  tenant  a  terme 
4' am  poitfaire  feoffment  en  fee^  et 
p§r fon  feoffment  le  fee  fimple  pajjeray 
et  uncore  il  n'avoil  al  tempt  delfeoff- 
ment  fait  forfque  ejiate  pur  terme 


T3UT  otherwife  it  is  when  tenant 
•^  for  life  maketh  a  feofFnrJent  in 
fee,  for  by  fuch  a  feoffment  the  fee 
fi  mple  palfeth .  For  tenant  for  yearei 
may  make  a  feoffment  in  fee,  and 
by  his  tcoffinent  the  fee  fimple  (hall 
pafle,  and  yet  he  had  at  the  time  of 
the  feoffment  made  bnt  an  ellate  for 
terme  of  yeares,  8cc.  (i) 


u 


JpORSQUJS  ^ate  purJerme  d^ans^  SfcJ'  Here  it  is  im- 
plied,  that  albeit  the  feoffment  made  by  leffee  for  yeares 
be  a  feoffment  between  the  feoffor  and  fieoffee,  and  that  by  this 
feoffment  the  fee  fimple  paffeth  by  force  of  the  livery,  yet  is  it  a 
diffeifiR  to  the  leffor.  And  here  it  is  wotthy  to  be  obfdSrved,  that 
our  author  faith,  that  tenant  for  terme  of  yeares  may  make  a  feoA- 
neat ;  whereupon  it  followetb,  that  the  feoffor  may  thereunto  an« 
Hex  a  wan-antie,  whereupon  the  feoffee  may  vouch  him :  but  of  thit 
jfOtt  ijiaU  reade  more  in  the  Chapter  of  Warranties,  Sedt  698. 


(P©ft.3«r.«.) 


<i)  [Seo  Nott  1184.} 


[330.  bO 

(1)  [See  Note  SI5.] 


Lib.  3t  Cap.  11.     Of  btfcontiQosofee.       $e6L 


Sea.  6)3. 


tTBM,Ji  tenant  enie  t&itggrania 
^  Jbu  tent  a  urn  anter  jmr  termg  de 
Tcie  de  mrfnte  le  temamt  em  taiiet  et 
Utrtr  ft  lujffafiUy  6fc.  et  apreeperjon 
Jait  il  rel^a  a  le  tenant  et  a  fen  heires 
9(Htt  le  droit  qme  il  mtogt  en  mefmela 
ient;  em  cefitea  refiatedel  temamt 
de  la  terre  n*eji  pa$  enlarge  per  farce 
de  tifl  releae^  par  ceo  que  qwamt  le 
temamt  avoit  I  efiate  em  le  terre  par 
terme  de  vie  de  le  temamt  em  le  taiUj 
domque  il  avoit  tomt  le  droit  ^ue.  le 
temamt  em  le  taile  pmijjoit  drwturelr- 
memtgfomter  ou  reUjjer:  *  iffint  que 
'fer  tiel  releae  mul  dioit  pajif  ^tant 
fme  fom  droit Jidtakaaecamt^ 


A  LS  O,  if  tmsat  to  taile  grant  hU 
^*'  land  to  another  for  terme  of  the 
life  of  the  (aid  tenant  in  taile,  and 
deliver  to  him  feifiq^  &c.  and  after 
by  bis  deed  hee  releafeth  to  the  le^  ~ 
nant  and  to  his  beires  all  the  ^  . 

right  which  hee  hath  in  the  l33  ^  •  «•  j 
fame  kind ;  in  this  cafe  the  eftate  of 
the  tenant  of  the  land  is  not  enlare^ 
by  force  of  fuch  releafe,  for  that 
when  the  tenant  had  the  eftate  in 
the  land  for  tennc  of  the  iife  of  the 
tenant  in  taile,  hee  had  then  all  the 
right  which  tenant  in  taile  could 
rightfully  grant  or  releafe :  fo  as  by 
this  releafe  no  right  i*i4reth|  ina& 
much  as  his  right  was  gone  before. 


(1  SMMld.  fi. 
SRep.84w) 


Sea.  61:). 


TTEMf  fi  iemant  en  le  taile  per 
fonfait^amt  a  un  outer  tout  Jam 
^Qte  que  u  avoit  en  les  temememU  a 
tay  taUeft  a  aver  et  tener  tout  fom 
efiate  dl  outer ^  et  afes  heires  a  louU 
joursp  et  delivera  a  luy  feijin  accor- 
dant j  en  ce/l  eat  le  tenant  a  que  /'a- 
Iienaiion  fidtfaU,  n*ad  outer  eftate 
Jorfque  pur  terme  de  vie  del  tena?it 
em'  taile,  Et  ijjint  il  pott  bicn  ejlre 
prove f  que  le  tenant  eft  taile  ne  ^oit 
pas^raunter  ne  aliener,  nefaire  ajcun 
drotturel  e/tate  de  franktenenimt  a 
outer  perfon^forfquje  pur  terme  deja 
vie  deme/iie',  ^c» 


ALSO,  if  tenant  in  tAile  by  hit 
'^  deed  erant  to  another  all  hia 
eftate  which  hee  hath  iii  the  teue^ 
ments  to  him  entailed,  to  have  and 
to  hold  all  his  eftate  to  the  other^ 
and  to  his  heires  for  ever,  and  deli« 
ver  to  him  feifin  accorditielj;  in 
this  cafe  the  tenant  to  n- horn  the 
alienation  was  made  hath  no  other 
eftate  but  for  terme  of  the  life  of 
tenant  in  taile.  And  fo  it  may  bee 
weK proved  tliat  tenant  in  taile  can^^ 
not  grant  nor  alien,  nor  make  any 
rightfuli  eftate  of  freehold  to  another 
peribn,  but  for  terme  of  his  owne 


2toft.S4S.bw 
3.1. 
iLJit  96S.  b.) 


ISH.r.  l^a, 

Brooke 
BclMfe,  S5. 


Jifeonly,  8ic.  (i) 

nn  H  £  meaning  of  Lutleton  in  both  thefe  cafes,  in  this  and  in  the 
Sedion  next  preceding  is,  that  having  regard  to  the  iflue  in 
taile,  and  to  them  in  reverfion  or  remainder,  tenant  la  taile  cannot 
lawfully  make  a  greater  eftate  than  lor  terme  of  his  life;  and 
therefore  this  releafe  or  grant  is  no  difcontinuance.  But  in  regaird 
of  himfelfe,  this  releafe  or  grant  leavetb  no  reverfion  in  him,  bui 
puts  the  fame  in  abeiance,  fo  as  after  this  releafe  or  amt  inade  ha 
ihail  not  have  apy  adiou  of  wafte»  &c. 

•  Kfr^  ad(M  L.  aad  M  and  Rob. 


(i}{SetHotfsl6.} 


Lib.  3.  ^    •    \     Of  ©ifcontinrfa&e. '  :  /Seft.  614* 

"  GraiU  tout/on  ejlaie.*'  Vid,  Sea.  650.'  Adion  of  waiU,  kc. 
there  is  implied  that  he  fliall  not  enter  for  a  forfeiture,  if  after  the 
teleafe  or  grant  the  leffee  maketb  a  ftoffnS^^tlin  fee. 


♦rfV*! 

• 

1 

•  vV  .-*.  *-  ' 

> 

.  SeQ:. 

..6U. 

< 

*• 

• 

• 

^*-v     '• 

• 

f^AR  fjeo  done  ferre  a  un  home  TpOR  if  I  give  Innd  to  a  man  in 

^  en  taUeyfdvnnt  le  reverfjon  a  moy,  \  **•   taile,  (kving;  -the  i^(ivirfion  to  tny 

tt  puis  le  tenant  en  k  taife  enfeqffa  felfe,  and  after  the  tenant  in  taile 

iin  aater  en  fee,  le  feoffee  n'ad  pOs  enfeoffeth  anotherin  fee,  the  feoffee 

dtoiturel  ejiate  en  lei  tenements  par  hath  no  rightfull  eftate  in  the  tene- 

deux  caufes.     Un  e/t,  pur  ceo  que  per  ments  for  two  cgufes.     One  is,  for 

iiel feoffment  ma  reverfioninji  difcon^  ^hat  by  fuch  feoffment  my  reverfion 

*  Unite,  le  (fuel  eji  a  iort  fait,  et  nemy  is  difcontinued,  thewhich  isawroi^g 

a  droit  fait.     Un  outer  caufe  eft,  Ji  ftnd  not  a  rightfull  acl.    AnothS 

le  tenant  en  iaile  morit/i,  etfon  iffue  caufe  is,  if  the  tenant  in  taile  dieth, 

Juift  briefe  de  formedon  envers  k  and  his  iflTiie  bring  a  writ  of'j^rmttfofi 

feoffee,  fe  briefe  dirra,  et  auty  k  againft  the  feoffee,  the  writ  and  alfo 

count,  ^c.  oue  le  feoffee  a  tort  lu^  de--  the  declaration  fliall  fay,  &c.  that 

force,  &c,  Jivgo  iil  a  tort  lay  deforce,  the  feoffee  by  wrong  hmi  deforces 

^c.iln'adpoi  droiturel  ejlute.  &c.     Ergo  if  he  deforceth  him  by 

wrong,  he  hath  no  right  eflate. 

ft 

TJ  ERE  Littleton  proveth,  that  the  feoffee  of  tenant  in  taile  bath 

no  rightfull  ellifte,  having  refpedt  to' two  perfons  ;  the  one  i«VF^l«J.B.  Jll., 
r    ^^     1    1  to  the  donor,  whofe  reverfion  is  divefced  anddifplaced;  iud'  ^.)  "   ' 
L33^*  D.J  ^^g  ^^Yiev  to  the  ill'ue  in  taile,  who  is  driven  to  his  adioii'tb        ' 

recover  his  right.  .         -j^ 

•1     ' 

"  A  tort  lay  deforce!'    [n\  Deforciare  is  a  woixi  of  art,  and  canr  fwJBrtaL  II 4. 

'  not  be  exprefled  by  any  other  word;  for  it  fignifieth,  to  with  hold  loUsSS.  .Fl^t 
lands  or  tenements  from  the  right  owner ;  in  which  cafe  either  the  ^*»'  5.  c«p^  l J- 
«ntrieof  the  right  owner  is  bikenaway,  or  the  deforceor  holdeth  it 
^o  faft,  as  the  right  owner  is  driven  to  his  reall  prcBcipe,  wherein  it 
is  faid,  unde  A.  eum  injtLJl^  defarceat,  or  the  deforceor  fo  difturbeth 
the  ri^ht  owner,  as  he  cannot  enjoy  his  owne  :  and  therefore  it  is  Brt^  k  Flet 
faid,  rer  hoc  autem  quod  dicitur  in  brcvi  ultimct  prcr/entationis  cfe-  ubi  rupr«. 

forceant,  videtur  quii>nfdum  quhi  qutrens  innuat  per  hoc  quhd  defor* 

'  ceantjri  infeijind,  Jicut  in  bred  de  re6to,  fed  reverd  non  efi  ita^fed 
fatii  defprceat  qui  pojtjjbrem  uti  feifina  non  permiferit  omninh  ret 
nnnits  Qommod^  itnpediat  prdfentando,  appellando,  impetrando^/ecun" 
-dum  quod  dicitur  de  dijpnfitore,  fatirfacit  dtghifinam,  qui  uti  non  per-* 
fni/it  pqfffjforem  vel  mintis  commode  lickt  omninh  non  expetlat.  In  this 
cale  that  Littleton  putteth,  the  difcontinuee  being  in  by  wrong,  is  no 

.  difleifor,  abater,  orintmdor,  but  a  deforceor ;  and  hereof  commeth 
deforcement,  and  thus  did  antiquitie  defcribe  it  r  [0]  Deforcement,  TqX Mk. ctp.  i 
xomeji  qfatn  enter  en  outer  tenement  tant  tome  le  veray  feignior  eft  nl  Se^.  25. 
market,  ou  inlors,  et  retome^  et  nepoet  aver  entre  cins  ejt  cduy  deforce  (*  R^P*  ^\ 
^  debotue.    And  for  that  at  the  firft  the  withholding  was  with  vio-  ^*  ^"*-  **^-^ 
lence  and  force,  it  was  called  a  deforcement  of  the  lands  or  tene- 
•  but  now  it  is  generally  extended  to  ail  kinde  of  wrengiull 

Withbolding 


Uh.  i.  Cap.  11.      Of  iWcwsfixitfiaicev  •  Sea.  615— 61  f* 

withholding  of  laodi6r  tenemenu  from  th«  right  owner.    There  in 

ft  writ  caiM  a  qubd  ei  de/of'ceat^AndAieth  where  tenant  in  taile» 

'ttVftguf.etp.4.  or  tenant  for  life,  Idfetb  hy  default,  by  the  ilatute  he  ihall  have  3. 

qubd  ei  deforceai  againft  tha  focovemri  tod  yet  be  commeth  in  by 
tettrfaof  Uw(i). 


Sea.  6 1 5. 


tTBM,fi  HrrtJiAt  kffk  a  ua  komi 
^  pur  terme  dej'a  vie^  le  retnainder  m 
un  auUr  en  le  tailed  fi  criuy  en  le  rt- 
mainder  toitegraunterjon  remainder 
a  un  auier  enjeeperfonfait^  ei  le  te* 
nant  a  terme  de  vie  aitumaf  ceo  neji 
jpae  difionJAnnonce  it  It  remaiudir  *^ 


A  LSO»  if  knd  bee  let  to  a  mim 
•^^  for  tenne  of  his  lifei  the  remaia-» 
der  to  another  id  taile,  if  he  in  the 
reniaioder  will  grant  his  remaiadet 
to  another  in  fee  by  his  deed,  and 
the  tcnauatfor  life  attome,  this  is  no 
difcontinuance  of  the  remainder* 


Se€l.  6 16. 


.  TTE  fiy  fi  heme  ad  rentferrire  ou 
•*  rent  charge  en  taile,  et  It  ^raunta 
le  dii  rent  a  %m  outer  en  Jee^  et  le 
tenaunt  attorna^  t  ceo  neji  pas  dif- 
^ntinuance,  ^c. 


[332.  a.] 


A 


LSO,  if  a  man  hath  a  rent  fcr- 
vice  or  rent  charge  in  taile,  aiid 
hee  grant  the  fayd  rent  to  another 
in  fee,  and  the  tenaunt  attoroe,  tbif 
is  no  difcontinuance,  &c. ' 


Sea.  617. 


'  TTEM^  fi  home  Jfoit  tenant  m 
^  taile  de  tin  advowfoh  en  groffe,  ou^ 
He.un  common  en  groffe f  Vil  per  fon 
fait  voile  graunt  l^adcozvfon  ou  le 
common  a  un  outer  eufeey  ceo  n*ejt 
pas  difcontinuance;  car  en  tielx  cafes 
le$  grantees  nont  eflate  forfque  pur 
terme  de  vie  de  le  tenant  en  taile  que 
Jifilegrant^^'c, 


A  LSO,  if  a  man  bee  tenannt  hi 
taile  of  an  advowfon  in  groffe,  tit 
of  a  common  in  groffe,  if  he  by  bis 
deed  will  graunt  the  advowfon  or 
common  to  another  in  fee,  this  is^np 
difcontinuance ;  for  in  fuch  cales  the 
grauntees  have  no  eftate  but  for 
terme  of  the  life  of  tenant  in  taijis 
that  made  the  grant,  &c. 


Bra6t  1.  d.  f.  3.  "D  Y  the  cafes  in  thei%  three  Sections  it  appearetb^  that  if  a  t^ 

n^^  M^^  mainder  or  a  rent  fervice,  or  a  rent  charge,  or  an  advowfon^ 

ft*.ca»\feft.  ^^  a  common,  or  any  other  inheritance  that  lieth  in  grant,  he 

17.  Ftet*  iib»  9.  granted  by  tenant  in  taile,  it  is  no  difcontinuance,  as  formerly  batft 

ca.  15|     ,  '^  beene  faid»                                                                                         ** 

(Poft.  iia5.X  ^^1^]  Note,  here  is  an  advowfon  named  by  lAltlHony  as  a  thiii& 

^li,  3,' ST.  ^.  ^^^  ^^^^^  ^  S^^^  ^ paffeth  not  by  liyeirie  of  fcifin* 
^E!»ll.bvilJi.6*4..5U.7.Sr.    1$  H*  8.    16  El.  Dj.  S8».  b. 

•  tff.  added  J*. and M:  and  R^._^  f  9fc,  added  L  andM.  and  tUk^l- 

(i)[»eNoleatB*.3  -     ' 


Lib.  3. 


Of  JDifcontintiancc* 


^   Se£t.  619. 


Se^.  618. 


9 

JPT  notCf  que  de  fieb  chofes  que 

pa  font  per  voif  degraunt,  per 

faitfdit  en  pav^,  \  et  fang  livery,  la 

tielgraunt  nefait  pas  caf continuance, 

come  en  les  cafes  avanidits,  %  et  en 

outer  cafes Jemblables,  S^c.    (|  Et  co* 

tnent  que  tteh  chofes  font  graunts  en 

fee,  per  fine  levie  en  le  court  h  roy, 

4<.  uncore  ceo  nefait  difcontinuance, 

S^c. 


H 


AND  note,  that  of  fuch  things  as 
•^^  paffe  by  way  of  grant,  by  deed 
made  in  the  countrie,  and  without 
livery,  there  fuch  grant  maketh  no 
difcontinuance,  as  in  the  cafes  afore<> 
fayd,  and  in  other  like  cafes,  &c. 
And  albeit  fuch  things  tee  graunted 
in  fee,  by  fine  leviea  in  the  king^s 
court,  8lc.  yet  this  maketh  not  a 
difcontinuance,  Scc^ 


ERE  is  the  generall  reafon  yeelded  of  the  precedent  cafes  and 

the  like ;  for  that  it  is  a  maxime  in  law,  that  a  grant  [d]  by  [d]  6  E.3.  56. 

deed  of  fuch  things  as  doe  lie  in  grant,  and  not  in  liverie  of  feifiu,  32  £.  S. 

doe  worke  no  difcontinuance  (i).     But  the  particular  reafon  Is,  Difcont.  3. 

for  that  of  fuch  things  the  grant  of  tenant  in  taile  worketh  no  Jl;^^  ^* 
wrong,  either  to  the  ifliie  in  taile,  or  to  htm  in  reveriion  or  re-  ^^i  H.  f.  42»  - 

mainder ;  for  nothing  doth  pafle  but  onely  during  the  life  of  tenant  15  H.  7. 19. 

in  taile,  which  is  lawMl,  and  every  difcontinuance  worketh  a  wrongs  91  H..6.  AS.  53* 

aft  hath  beene  faid.  a^vW 

.   92  R.  S.  Difcon;  56.    38  H.  8.  Difcon.  35.    Brooke.    19  £.  3.  Bre.  468. 
PI  Cma.  435.    18  Aff.  p.  S. 


barre  nor  difcontinuance  to  the  iHue  in  taile ;  but  he  may  diflraine  4  h.  7.  ir. 
for  the  rent  or  fervice,  or  enter  into  the  land  after  the  deceafe  of  (3  Uep.  84, 85. 
tenant  for  life.     But  if  the  iffue  bringeth  a  forraedon  in  the  difcen-  SHUp.  51.  «.> 
der,  and  admit  himfelfe  out  of  pofiellion,  then  he  fliall  be  barred  by 

'  the.warrantie  and  afTets. 

[r]  Tenant  in  taile  of  a  rent  diifeifeth  the  tenant  of  the  land,  r^-i  5  h.  7.  if. 
9fid  maketh  a  feoffment  in  fee  with  warrantie  and  dieth,  this  is  (Mc  534.) 
no  difcontinuance  of  the  rent,  but  the  iffue  may  diftreyne  for  the  9  £.  4.  ts. 
iame ;  and  albeit  the  warrantie  extend  to  the  rent,  yet  by  the  rule  ^f^^-^^' ^ 
of  Littleton  it  lieth  not  in  difcontinuance :  and  where  the  thing  Seymou^caUu 
dath  he  in  liverie,  as  lands  and  tenements,  yet  if  to  the  conveyance  10  Rep.  95.} 
o(  the  freehold  or  mheritance  no  liverie  of  feifm  is  feqttinte,  it 

.  worketh  no  difcontinuance.     [s]  As  if  tenant  in  taile  exchange  [«]  38  H.  8. 

.  lands,  &cc.  or  if  the  king  being  tenant  in  taile,  grant  by  hrs  letters  '^***J*  ^'»  ^^ 
patents  the  lands  in  fee,  there  iis  no  difcontinuance  wrought*  f|*  {T'J?^*^ 

Alt«n  Wood^ 
**  Per  fine,"    Of  a  thing  thstt  lieth  in  grant,  though  it  be  granted  cafe. 

by  fine,  yet  it  worketh  no  difcontinuance ;  and  this  is  rf giilariy  (Ant.  $51.  b.) 
true.  48  E.  3.  29» 

j£C«Sid.65.) 


f  itfiuu  tt^very,  hi'^c.  hu,  L*  and  M.       X^  #»—•«»  L.  and  M.  and  Roh. 
andJtoh.  I  £/ nqt  ta  Im  atid  M.  ntr  Bob« 

(I)  tSe^  Note  »17-1 

Voi.IL  2 


tib.  3.  <^p.  IT.    Of  DiTcwitinttflice?        SeBt.  619, 6««. 

^}  i5£.  4.tit  [t]  If  tenant  in  taile  mak^  a  leaflf  for  jtures  of  lands,  and  aiter 
?h**IIa.  «?  levic  a  fine,  this  is  a  dffcuminuaiicl't  ft>r  *  fine  is  a  ieoffhient  df 
( 1  Repr76?  '  m:ord,  and  the  fr»diokt  pufliitb,  ^  But  if  trnunt  i&  taile  tnaketh  tf 
1  Eou!  Rep.  1^<B  for  hn  owne  life,  ^id  atter  levie  a  line,  this  is  no  difcunti<* 
188.  lSid.tf.)  miancei  becaufe  tbe  reverfion  ex;pottant  upou  a.  iluto  of  IJre<ih»U 

irklch  lieth  onelj  iu  grant  paileth  thereby  (i). 


Sea.  ^19. 


ttTi^OTA^  jijeo  done  terre  a  ua 
^^  auter  en  taile,  et  il  leffa  mef" 
me  la  terre  a  un  auter  pur  terme 
d*afiSf  etpuish  leffbr  graunta  lere-^ 
'  virjum  a  un  auter  en  fee  j  et  Ic  tenant 
a  ierme  d^am  attuma  al  grantee,  *et 
k  ierme  tji  expire  durant  la  vie  le 
tenant  en  taiUy  per  gue  te  grantee 
enter^  et  fuii  le  tenant  en  ,taile  ad 
iffitett  divie^  en  ceo  cafe  ceo  neji 
difco^Uinuanoep  nkni  olyUtMt  que  le 
framtfijit  execute  en  la  tie  le  tenatmt 
en  taueffur  ceo  que  al  tempi  de  leaje 
Jbit  atermed'an^  md  nt>vel/eejim* 
jgle  fuit  referve  en  le  leffor^  eins  le 
rei)erfion  aemurt  aluuen  tayle^ficome 
ilfuit  devant  le  kajejnit.^'] 


^J"OTE,  if  I  ^iveland  to  aoother 
■^^  in  liiile,  and  nee  Ictterh  the  Ihmc 
land  to  anotUer  foi*  terme  of  jcares, 
and  after  the  IciFor  graunteth  thb 
reverfion  to  iinother  in  fee,  aiid  ihc 
tenant  for    vcares   attorne  to.  the 

§ranteej  ;and  the  terme  cs;pireth 
uring  the  life  of  the  tenant  '\a  ta};|^f 
by  which  the  grauotee  eziierf.  ;u)d 
aftor  the  teannt  in  ui&  hatb  i&yifsi 
and  die;  in  diis  caie  thiiL  is  Mi  dif- 
coDtinuancet  uoitvvt^itaiidii^  tiv 
grant  be  ejcecuted  in  tbe  life  pi  4>e 
teuAnt  iu  taile,  tor  that  at  the  tioie 
of  tbe  leaiie  iBade  for  ycwt^,  do  new 
fee  {iipple  wusrcfervcd  ia  the  leiTor, 
but  the  reverfion  remgiottd  <o  Mm 
in  taile,  as  it  wa$  before  tlie  Icafe 
made. 


MrH^HIS  is  added  to  lAttleton^   and  not  in  tho  originaU/ aiad 
tbere^re  I  purpoTely  omit  it :  yet  is  the  cafe  good  in  l|i\r, 
lYecaufe  neither  tLe  leafe  for  yeares,  nor  tbe  grant  of  Uie  rev^tiii^ 
.diveiloih  any  ellatei 


Seft.  620. 


'.  -:•;  J- J 


lS33.  a.] 


4*  Tif^S  fi  ^  tenant  en  taile  fait 
'^^  kaeai&TnedevieleleffetfSfc* 
en  cefl  cafe  le  tenant  en  le  tayle  ad 
Xfait  un  ncrvel.reverfion  de  ^Jee  Jim^ 
pie  en  ivy  f  pur  ceo  que  ^uant  il  fijl 
leas  pur  term$  de  w,  ^c,  il  difconr 

tinua 

.  t  N^a-^ii^  L.  and  M.  and  Roh.  No 
«art  of  tfie^  8cfti«as  wkhin  trotcbcts  is  in 
Kan4  Mf  knd  A^li.  . 

4.  In  L>  md  M.  and  MS$.  this  Sedion 
begins  thus;  S^jt9  doae  tprn  a  u^  vnAtr  £» 


T)  U  T  if  the tenaitt  ia  laile  iMkea 
-■^  Jcafe  for  terme  of  the  IStt  of  the 
IciTee^  &c.  ia  dtk\e  eafe  the  tenant  In 
tayte  hath  made  a  netr  revecfioii  ^ 
the  fee  fimple  in  him ;  becauft  vrbeia 
bee  made  the  leafe  for  life,  Ite.  bte 

difcoutiniifd 
U  udiy  et  il  l^a  mifnu  ia  tim  a  tm  mater 

Jute  tirmi  d§  HM£^  0c. 

i  M  added  L.  and  M 
dc'-^'Ott  L.  arid  M 


(x)  {See  Note  Its.] 


Lib.  9* 


Of  Difdoatimia&oe. 


B^a.  eaa. 


k  leaSf  et  auxy  il  aijoontimua  ma  re- 
ver/umy  S^.  Et  tl  ctment  que  la 
reverjfon  it  fee  fimpU  foit  en  afcun 
perfon  en  tiei  cas:  tt  if  me  poU  tftre 
en  may  que  fue  donor,  enfant  que 
mon  reverjion  e/i  difcontinue\  ergo 
il  covieut  que  la  reverjion  de  feejoit 
en  le  tenant  en  le  taile,  que  dijcow 
tinua  ma  reverjion  per  tiel  has,  6fc. 
Etfi  en  ceji  cafele  tenant  en  le  taile 
fnrmaiUt  per'finfait  eefi  reverjion  en 
fee  aun  outer,  et  le  tenant  a  terme  de 
jfle  attuma,  ^c.  et  puis  le  tenant  a 
terme  de  vie  morufl,  vivant  le  tenant 
en  le  taUe,  et  le  grantee  de  le  rever^ 
fion  ehtroj  ^c.  en  Id  vie  le  tenant  en 
/e  taile^  donques  ceo  e/l  un  difconti^ 
nnancetnjee;  et  ft  apres  leteiutnt  en 
le  iuite  morujt,fon  ipue  ne  poit  enter, 
mestflfnisafon  bnefe  de  fonnedon. 
ISi  la  eaufe  ejl,pur  ceo  que  cejiuy  que 
aviit  levant  de  tiel  reverjion  en  fee 
Jhlipte,'^it  leferfin  et  execution  de 
mm^'testerres  ou  tenements,  d^aver 
a  iuy-:^  9  ferheires  en  fan  demefne 
come  dk-fee,  en  la  vie  le  tenant  en 
UUte.  •  t^Et  eeo  ejl  perforce  de  gratU 
de  fnejine  U  tenant  en  taile. 


^'  pj;ttt^rm  de  vie  del  Ufte,  Spcl 
^  pinmoi  Baother  man^s  life  (i). 


dUboQtinued  the  tl^le.  See.  by  force 
of  the  fakne  leafe,  atut  alio  hee  ditl 
continued  my  reverfion,  8tc.  And 
it  behoveth  that  the  reverfioaof  the 
fee  fimpie  be  in  foihe  perlbn  in  fuch 
cafe:  and  it  cannot  be  in  me  \vhicliL 
am  the  donor,  inafpiuch  as  my  re« 
verfion  is  difcontinned;  ergo  the  re^ 
verfion  of  die  fee  ou^t  to  be  in  the 
tenant  in  tayle,  who  difcontinoed 
my  reverfion  by  leafi*,  8u;.^  .i^pd  if 
in  this  cafe  the,  tenant  in  tayle  grant 
by  his  deed  this  reverfion  in  fe^  fo 
anotheTi  and  the  tenant  for  life  atr 
tome,  &c.  and  after  the  tenant  for 
life  dietfa,  living  the  tenant  ia  taile, 
and  the  grantee  of  the  reverfiou 
enter,  8cc.  in  the  life  of  the  tenant  ia 
taile,  then  this  is  a  dUbontinuancein 
fee;  and  if  after  the  tenant  in  tayie 
dieth,  his  ilfue  may  not  enter,  but  is 
puttohiswritof/brmeJo/7.  Andth^ 
caufe  is,  for  that  he  which  bath  the 
grant  of  fuch  reverfion  in  fee  Am- 
ple, hath  the  feifin  and  execution  of 
the  lame  lands  or  tenements,  to  have 
to  him  and  to  his  bei^res  in  his  de« 
mefne  as  of  fee,  in  the  life  of  the 
tenant  in  taile.  And  this  is  by  force 
of  the  grant  of  the  fiud  temvit  jb 
tayle. 

Here  is  implied,  or  for 

(l]k»B.m> 


^  Nooei  reoeifion  defee  JtrnpU!*    Which  meft  bee  anderflood  ef  ^5  i^  4<i  tit. 
a  fee  fimpie  determinable  upon  the  life  of  the  leiree,  which  our  i^j^kat^  ^ 
author  here  calieth  a  fee  fimpie  ;  for  if  the  lellee  dieth  the  donee 
.^  i&  tenant  in  taile  againe,  as  hee  was  before :  and  that  is  the  reafon  . 
that  if  in  that  cafe  hee  grtuiteth  over  the  reverfion  and  dieth ;  and  (Ciio*  Cv.  190^ 
aftc^  the  death  of  tenant  in  taile  the  lefiee  dieth;   the  entry  of 
Uni'ifhe  is  lawfoU,  becaaie  by  the  death  of  the  lefiee  the  <&fcoati* 
niliuiee  is  determined ;  and  coufeqnently  the  grant  made  of  the  re-  ^ 
IreiVon  gained  upon  that  difcontinoaoee  is  void  alfo. 
;<   Ulfmaal  in  taik  ibaketii  a  leafe  i»t  three  lives  aoeording  to  the 
.Aaln^  of '30' H.  8.  that  is  no  dilbonttnuane(B  of  the  eftate  faile  or  je|L&fa^il» 
ifA  ^tba  reverfion,  becaufe  it  is  ajKithortled  ^  e&  of  pa^ameat, 
:f<lnTOnt»  every  man  injqdgjrtnant  pi  law  is  ptf  tie. 


And 


«■-% 


t  Xr  t4ttl0j  9c,  perjme  de  mifki4f  Itmr  *  No  fun  of  Ais  or  of  the  fbHowlng 
#1  tfay  U^ffrnthmot  notia  L.andM.aor  Se6^p9  within  eroUhecs  is  in  U  sad  M>eniZ 
&ob.  Roh. 


(s)  [See  Note  sS^.] 


Za 


lb.  3.  Cap.  11.       Of  Difcontlnuance.  SeA.  620. 

And  yet  in  forae  cafes  the  freehold  may  be  difcotitinued  and  not 

^  ^^A*a*.tt  a.m.  ft  •  «<_  *  H—^ 


•  /8  He    74  ">       3?'         revel  fion  was  not  difcontinued,  but  remained  in  the  wife, 
1  Hcp.  71.;       Otherwife  it  is  if  the  huiband  liad  made  the  leafe  alone.      [333.  b.] 

tX  H.  6.5f.  "  E/  fuii  U  Unant  a  ferme  de  r/>  tnorttjt,  S^c,"    The  like  law  it 

\J-^E.4.tit.  it  if  the  tenant  for  life  funender  to  the  grantee,  or  if  the  grantee 
;  Diicont.  50.       recover  in  an  adion  of  watk,  or  enter  for  the  forfeiture. 

33  £.3.  **  ^4voit  fi'tfm  et  ex^rfifwrt."    And  here  it  is  to  be^obferred,  that 

Difcont.  t.  when  the  reverfion  in  this  cafe  is  executed  in  the  life  of  tenant  in 

.  43  £.  a  taile,  it  is  equivalent  in  judgement  of  law  to  a  feofbneut  iu  fee^  for 

SH.^^T^  ^^-  the  ftate  for  life  paiTed  by  liyeiy. 

ft  R.  9.  I>ircont.'50.     S4  Afl*.  6.  PI.  4.     58  AiT.  6.  p.  6.     45  AfT  6.  48.     18  E.  3.  43. 
,  SI  H.  6.  62.         .  15  £.  4^  tit.  Difcontiuuiiucc  SO.  Brooke  lit.  Dilcout.  3.  £cl4. 

4H.7.  17.    JlH.  7.  11. 

.  [»]  SI  H.  6.  [a']  If  tenant  in  taile  make  a  leafe  for  life,  the  remainder  in 

in,  53.  f^^^  1^  ^^  ^^^  abfolute  difcontinuance,  albeit  the  remainder  be  not 

executecf  in  the  life  of  tenant  iu  taile,  becaofe  all  is  one  ^ilate^  and 

paffeth  by  one  livery.     And  fo  note  a  diverfitie  betweene  a  grant  of 

;  a  reverfion,  and  a  limitation  of  a  remainder.     B.  tenant  in  taile 

maketh  a  gift  in  taile  to  A.  and  after  B.  releufeth  to  A,  and  bis 

heires,  and  after  A,  dieth  without  ilTue ;  the  iflue  of  the  iirildoqee 

tnay  enter  upon  the  collaterall  heire,  becaufe  A,  had  not  feifm  and 

execution  of  the  reverfion  of  the  land  in  his  demefne  as  of  fee,  as 

Littleton  here  fpeaketh.     Beit  if  tenant  in  taile  make  a  l^al^  iS/A^c 

life  of  the  leHeci  and  after  releafeth  to  him  and  Lis  heires^  tlidrfs 

an  abfolute  difcontinuance ;  becaufe  the  fee  iimple  is  ex^oitedia 

the  life  of  tenant  in  tiile.  4 

[j^]34E.*l.  [y]  I^  tenant  io  taile  of  a  mannor  wbereuuto  an  advowfoni? 

tjiifire  iropedit     appendant,  maketh  a  feoffment  in  fee  by  deed  (as  it  ought  Jt({  be] 

^^^*l  ^^'^'       ^"*  ^^^  ^^^^  ^^*®  advowfon,  and  rl^e  church  bccomoaetb  void, 

33£3!  aKwe    ^^^  ^®  feoffee  prefent,  tenant  in  t.iile  dieth,  the  church  becom- 

imp.  196.  '  meth  void ;  the  iflue  ihall  not  prefent  untill  he  hath  re-continued 

f3Air.  8.  the  acre.     But  if  the  feoffee  had  not  executed  the  fame  bypre- 

30  E.  3.  «d.  • .    fentmenty'then  the  iflbe  in  taile  fliould  have  pre  fen  ted.     A  nil  f6  w^ 

S49*b^**  ^^*    ^'  ^^  *^®  common  law,  of  the  hufbund  feifed  in  the  right  of  his 

F.  N.  B.  $9.      '  ^^^^>  mutatis  mutandiii, 

X  lUlh  Abr.  63<.    1  Rep.  76.) 

If  a^fine  be  levied  to  a  tenant  in  taile,  and  he  granteth  and  ren- 
36  AiT.  8.  -  dreth  the  land  to  him  and  his  heires,  and  die  before  execution,  this 

42  £.  3.  f 0.  ifl  no  difcontinuance.  Otherwife  it  is,  if  it  had  beene  executed  \m 
1*^  *•  the  life  of  tenant  in  taile.  .  ?  - 

^a  601^638.)  ^^  tenant  in  taile  make  a  leafe  for  life  of  the  leffee,  and  after 
91  H.6. 5i,  58.  grant  the  reverfion  with  warrantie,  and  dieth  before  execution,  Hm 
Brooke  tit.  is  no  difcontinuance  ;  becaufe  the  difcontinuance  was  (aa  hatJi 
DifMot  3.         beene  faid)  but  for  life,  and  the  -  Wiirrantie  cannot  enlarge  t^ 

Lib.  10.  UL  9^,  97»    (W.. Jones  SlO.    Cf,  Car.  166.) 


•  "Ef  ceoeji  per  force  del  grant  de  mefmc  U  tenant  m  iayfe." 

Difcont.  30!        Hereupon  lattleton  himfelfe  is  of  the  fame  opinion,  (*)  as  it  appeareth 
tide  Sfik  64*.  .  '  ^  he 

(ft)  [See  Note  ft90.]  (i)  [Sec Hots  291.] 


Lib.  3. 


Of  t)ifcontinuance. 


Sea^*6S1^6W. 


h^  was  in  ouc  bookes;  that  if  tinafit  in  tatle  tpake  a  leafe  for  life^ 
aad  grant  the  rcverfion  io  fee,  ^d  the  leilee  attonie,  and  that 
fira«itee  gm^teth  it  overhand  the  IdTec  attonie,  and  then  the  leflee 
lor  life  dieth,  £oas  the  reverfion  is  executed  in  the.  life  of  tenant  ki 
taile,  yet  thisi  is  no  difcontinuance,  but  that  after  the  death  of  tenant 
in  taile  the  iflue  may  enter ;  becaufe  (as  JJitletan  here  faith)  he  i$ 
not  in  of  the  grant  of  the  tenant  in  taile,  but  of  bis  grantee. 

If  ttt  this  day  tenant  in  taile  make  a  leafe  for  life,  and  after  by 
deed  indented  and  inroUed  according  to  the  ilatute  he  bargaineth 
and  felleth  the  reverfion  to  another  in  fee,  and  the  leflee  dieth,  fo 
as  the  reyerfion  is  executed  in  the  life  of  tenant  in  taile ;  albeit  the 
bargainee  is  not  in  the  per  by  the  tenant  in  taile,  yet  inafmuch  as 
he  claimeth  the  reverfion  immediately  fit>m  him,  which  is  executed 
in  his  lifetime^  this  is  a  difcontinuance.  And  fo  it  is,  and  for  the 
fame  caufe,  if  tenant  in  taile  had  granted  the  reverfion  to  the  uf(» 
of  another  and  his  heires.  If  tenant  in  taile  maketh  a  leafe  for 
fife,  and  after  difleifeth  the  leiiee  for  life,  and  maketh  a  feoflinent 
in  fee,  the  lefibe  dicth,  and  then  tenant  in  taile  dieth  ;  albeit  the 
fee  be  executed,  yet  for  that  the  fee  was  not  executed  by  lawfull 
meanes,  (as  in  all  the  caifes  of  Idttlcton  it  appea^eth  it  ought  to  bcf) 
it  is  no'difcontinuance. 


./ 


[334.  a.] 


Sed.  6£K 


JP^  m^fme  h  tnaHnerferra,fi  en  le 
-  cafeavantdit  le  tenant  a  tertne  de 
vie  oprei  I'attoarnement  al  grantee 
^  amri  en  fee,  et  le  grantee  uj't  enter 
purfdrfeiiure  dejbn  efiate,  etpuis  le 
tenant  ^ku  taile  uji  devie,  c'eft  nn  dif- 
^(mti?mance,  caulE  qua  fupra.] 


(Poft.3S5.bs 
Aofme  le  cafie.^ 


T  N  the  fame  manner  fhall  it  be,  if 
^  ia  the  cafe  aforefaid  the  tenant 
for  tenne  of  life  after  the  attome^ 
ment  to  the  grantee  had  aliened  in 
fee,  and  the  grantee  bad  entred  by 
forteitgre  of  bis  efiate,  and  after  the 
tenant  in  tayie  had  died,  this  is. a, 
difcontinuance,  cauji  qu&fupra* 


n^HIS  is  added  in  this  place,  but  in  the  original!  it  coousteth  in  2lH.,d.df^53«. 


after  in  this  Chapter 


Pifcont.  SO. 


Sedl  622. 


7l/fES  en  ceft  cas^fi  tenant  en  taile 
^^  quegrafUa  le  rh>erJion,  Sfc.  mo^ 
Tujl^  vivant  le  teruint  a  tertne  de  vie, 
it  pds  le  tempt  a  terme  de  vie  moru/i, 
it  ptds  celwt/'  a  que  le  reverfion  Juit 
graunt  enter,  i;c.  donque  ceo  rC eft  pas 
difcontinuance^   met  que  Vijfue  del 


(SisW.  Jone* 
209.    Cro.Car* 


^UT  in  this  cafe^  if  tenant  in  taile 
-*^  that  grants  the  reverfion,  8uJ^ 
dieth,  living  the  tenant  for  life,  and 
after  the  tenant  for  life  dieth,  ^nd 
after  hee  to  whoj^thc  reverfion  was 

5 ranted  eater,  ^^  tjien,  tliis  is.  no 
ifcontinnance,  but  that  the  iilfiie  of 

^hfa> 


^  Btti  it  does  not  appesir  in  thtt  Chapter  in  L^andMnor  Roh»iior  ui|^sL 


LiK.  ^f  Cup.  11.     Of  Difedntktianbfe.      $ea.  623,  6£4. 

U8^:ii(gfi,t^Ma  fcitbien  enter  jHr  fe  the  tenant  in  taj4e  may  wdl  Mter 
grauntee  del  reverfton-y  piy  ceo  que  upon  the  grantee  of  tiieTeterfion; 
ie  reverfi(mqueleffrttmi€eav<nt,lfc,  hecanfe  the  rererikm  whieh  the 
nsjwi  execute,  S^c.  eu  le  vie  U  tenant  grantee  hadj  &c.  was  Hot  eiteciited, 
en  taile,  tfc.  .  $J  iffint  U  eft  gtnund  &c.  in  the  life  of  the  tenant  in  taiie, 
JSverftty  quant  tenant  en  tatle  fait  &c.  And  fo  there  is  a  great  divef- 
nn  leas  pur  terme  d^ans,  et  lou  ilfait  iitie  when  tenant  in  tayle  maketh  a 
Iea$purterme  devie;  car  eti  Vuncas  leafeforyeaiesi  and  where  he  inaketh 
it  ad  reverjhm  en,  tatle,  et  en  Vauier  a  leafe  ior  life;  for  in  the  one  cafe 
ea9  U  ad  un  reverfion  en  fee.  hee  bath  a  reverfion  in  tayk»  and  ia 

the  other  cafe  bee  hath  a  reverfion 

in  fee  (i). 

r\T  this  fufficient  hath  beene  (aid  before,  and  is  jof  itfclfe  mam* 
i  f«ft,  and  needech  no  explication. 

18  Aft  ^  like  law  was  at  the  common  law  of  a  hufltaod  feifed  of  land  in 

^  i4  p.  6. 5S,        rigjtt  of  bis  wife,  mutatis  mutandis. 


Se€t.  623. 


"  Y^AR  fi  ierrefoit  done  a  m  home 
-  ^  et  ajesheires  males  dejim  c^rps 
engtndres,  le  quel  ad  iffut  deuxjits^  et 
retgnefits  ad  iffufi fleet  dmy^  "^  et  le 
tenaHi^ri  tmlefatt  un  leas  par  terme 
des'^rm  et  Atjr,  ere  le  reverfion  dif 


f334.  !>.] 

XpOR  if  land  bee  given  to  a  man 
-^  and  to  bis  heires  males  of  his 
body  engendredy  who  hath  iflue  two 
fonncs,  and  the  eldeft  fonne  hath 
iflue  a  daufi^ter  and  dieth,  and  the 
tenant  in  tayle  meketh  a  leafe  for 


cen^fi^fefitspuifneipur  ceo  que  le  yeares  and  die,  now  the  reverfion 

feverfimfuitfkfjque  en  le  imle,etle  defcendeth  to  the  younger  foaoey 

fts^pmjh^  eft  hetre  male,  tuit.    Me$fi  for  that  the  reverfion  was  Dat  ia  the 

k  tenant  uftftnt  un  leas  pur  terme  de  taile,  and  the  youngeft  fonne  is  heii^ 

me;  S^.et:pmsfnortfft,orel£  reverfion  male,  $cc.    Sut  if  the.  tenant  had 

difcendift  a  lefik  del  eigne  fts,  pur  made  a  ieafe  for  life,  &c,  an^  itfter 

ceo  que  le  reverfoon  ejl  en  feefmiple^  died,  now  the  reverfion  defcendeth 

^  htftle  4/1  heire  general ^  i^c.  to  the  daughter  of  the  ddar  bo^ther, 

^  .  for  that  the  reverfion  ifr  in  the  fee 

,  fimple,  and  the  daughter  is  heire  generaU,  &c.  (i)  • 

This  is  evident  alfo,  and  needetfa  no  explanation* 

r 

Sea.  €24. 


TT1&  Si,  ft  homefoit  feifie  en  taile  A  L  S  O,  if  a  man  be  ieiftd  hi  taile 

^  de  terres  devifables  per  t^lament,  "^^  oflandadevifableby  tefl^ent^ 

lfc»  et  il  ceo  devifa  a  un  outer  enfe€,  Sbe.  and  bee  devifeth  this  to  another 

et  moi-ufi,  et  I  outer  enter,  Sfc.  ceo  in  fee>  and  dietb,  and  the  other  en* 

Weft  pat  difconiimmnc^t  fur  ceo  qua  tsr,  ha  th^  is  no  difcontiiuiaace, 

nul  .for 


•  < 


•itlstimmtstnaibfntwikaffartirmdssmu,side<vf,  aetinL.  and  M*  aer  Rob* 
(i)  80^  tbt  note  on  tbe  foUiWiaf  SftOioa.  (t)  fSw  Mots  »9s.] 


Lfl^  K 


r. 


Sfa« 


■<-.«.  .  < 


hk/  difci^mmcefidit  fait  enbvk   for  dial  no^fcoalaiimice  in«  »^ 

^6?  >Mwa/  (^  h  iaile,  Sf^\  in  the  life  of  the  tenant  in  tftil^  8K, 


TPP  JS  is  mwifeft^  oni  needeth  no  explanation':  oMy  Ak  is  to  9^4t  %Z 

be  obferved,  that  no  difcQiitinuance  cuo  be  ttiad©^  ty  tenant  in'  yy  l^g[^  « 
taile,.  but  fuch  a^  is  jnude  aiid  takctl^'effcd  in  hit  life-time,  w];aeli  (^ri.Cv  405? 
ib  here  implied  in  the  (ij-c)  i^^  Abf.69a} 


Sea,  625. 


'fT  S  M,  Ji  terre  Jbit  dene  en  taile^ 
favant  le  reverfion  al  douor^  etpuis 
le  tenant  en  taile  per  Jon  fait  enfeoffa 
le  donor  ^  a  aver  et  tener  a  lut/  et  ales 
heires  a  twits  jours,  et  liver  a  luyjetfin 
accordant t  ifc.  ceo  n'eji  pas  difcouti^ 
nudncey  pur  ceo  que  nutpoit  Sjconfi" 
nuer  I'ejiate  en  le  taile,  finon  que  it 
^fcdmttfuie  le  repeiifioH  celuy  que  ad 
le  tm^etjiott,  &'c.  ou  le  reifuiindey,  Ji 


,\  LSO^  if  laad  be  giren  in  taile^ 
"^^  IkviDg  the  reveriioa  to  the  do* 
nor,  and  after  thie  tenant  in  taile  by 
his  deed  enfeofFe  the  donor^  to  have 
and  to  hold  to  liim  and  to  his  heires 
for  ever,  and  deliver  to  him  feifin 
accordingly,  &c.  this  is  no  difeon* 
tinuance,  becaufe  none  can  difison* 
tinaeth^  eftate  tailei^unllfifliii  he  dW- 
eontiaueth  the  reverfion  of  him  who 


ajeun  id  te  remaiudery  ifc,    Et  eu--    luith  the  reverfionj  Sec.  or  reouuii* 
'  i^nt  que  per  thl  feofiuwut  fait  a  h    der,  if  any  hath  the  remiuiider»  Sic, 
dou^ft  (li  wevetjum  adonques  e/ieani 
9U  lUj^')fon  reverfion  nejuit  dijlconti^ 

pk^nealHratfy  4fc.  ceftjeofftnentm'e^ 
pQ$d(f0ontinaancej  ^c. 


•»  *. 


i.    vJ 


j:i. 


And  inafmuqU  as  by  fqph  feoffment 
made  to  tlie  donor  (tlie  reVerfioa 
then  being  in  him)  his  reverfion  WHf 
not  xUfcoatinued  nor  altred,  &c.  this 
feofiment  is  no  fiifcontiAuance,  &c. 


'''4  *?;r)-rif  this  opinion  is  Littletth  [«]  in  ourbooke?,  and  faith  that  [a)9E.i.l4b. 
*^  fi'it  \rj&  adjadi-ed.  '  .  . 

.•  u^f^pnfi^ee  ledonory  Sfc'*    This  rouft  be  underftood  where  the  Lib.!,  fbl.  140,^ 
|-  jv    «  1  reverfion  of  the  danor  is  immediately  expedant  upon  the  inCbudljre'f 
I33>i  ^-i  eftate  of  thie  donee ;.  [A]  for  ifa  man  make  a  gift  in  taile  the  ??*5niL  Ab 
remainder  ^n  taile,  rcferving  the  reverfion  to  himfelfe:  in  this  cafe  ^^)  * 

>f  the  donee  enfeofie  the  donor,  this  is  a  difcontinuance,  becaufe.  [^]*4i  Aft  %  ' 
there  is  a  meane  eAate ;  and  fo  doth  LUtletan  here  put  his  eafe  of  41  £.  3.  t- 
a  reverfion  immediately  expedlant  upon  the  gift  in  taile.    Alfo  it  is  (^  K^*  ^^  ^<^ 
to  be  intended  of  a  feoffment  made  to  the  donor  folely  or  only;  for  i^  Jfnurtf 
if  the  donee  enfeoffe  the  donor  and  a  ftranger,  this  is  a  difcentiwi-         '    '^'^^^' 
ance  of  the  whole  land. 

But  if  tenant  for  life  make  a  leafe  ^r  his  owne  life  to  the  leffinv  (iHep.  74  Ik 
the  remainder  to  the  leffor  and  an  eftranger  in  fee)  in  this  cafe,  Si<kd(»i«^ 
]  ibidTmuch  as  the  Umitation  of  the  fee  ihoul'd  worke  the  wrong,  it  * 
femiireth  to  the  leflbr  as  a  furrender  for  the  o|ae  moytie^  and  a  foN 
^itbre  as  to  the  remaipder  of  the  flranger ;  for  he  cannot  give  to  (DyK  iS.  fL} 
' '"  the  leffor  that  which  he  had  before,  at  onr  antbor  here  faith ;  and 
,  >  ^^as  to  th^  remainder  to  tb«  ftranger,  it  i^  a  forfeitiirt  for  hi«  moytie, 

and  when  the  lelTor  entreth,  lie  fhalttake  the  benefit  of  it.  *  But  if  <^int  169.  n. 
two  joyntenants  be,  and  oiie  c(f  them  enfeoffe  his  companion  and  J^^  /^'i/^* 

'    ».    '        2  4\'      .. .0..       a ftninger,. ''^ ••  ' ^"^ 


LibVd*  Cap.  14.      Of  DtfooBlanQfthfee: .    Sea.  6iG,  627. 

Abr.  M.  46$,      a  ftraager,  and  xnak«  livery  to  the  ftranger )  this  fliall  veft  only  in 

I  Atpopo.  b.     the  ftruigtfr,  becaufe  the  livery  cannot  enure  to  his  companion. 

40  AfT.  S6.  'V  A'tf/  pot/  difcmtinuer  Vt^att  en  ttdk^  Jifum  qvt  U  iifctfniumt 
SI  Aff.  36.  ^'  ^  rever^OHf  ^c.  ou  le  rcmmnder^  SfC,"  And  therefore  for  this 
ltfE.S.48.  -caufe,  if  the  reveifionor  remainder  be  in  the  king,  the  tenant  •in 
*PI^^^555**  taile  caimot  difcontinue  the  eftate  taile  [c].  But  tenant  in  taile^ 
fc]  53  H.  8.  dt.'  ^^  reverfion  in  the  kioj2»  might  have  barred  the-ellate  taile  by  a 
TiiUe  Br.' 41.  common  recovery,  untiU  the  ftatute  of  34  ZT.  8.  ca,  20.  which  re- 
Pi.  Com.  ubt  ftraineth  fuch  a4enant  in  taile ;  but  that  common  recovery  neither 
fupra.  barred  nor  difcontinued  the  kingfs  reverfion  (1). 

Kotej  the  reverfion  may  be  revelled,   and  yet  the  difcontina-r 

fi]  ft  Air.  p.  60.  <^^^  remaine.  [//]   As  if  a  feme  covert  be  tenant  for  life,  and  tho 

t9  AfT.  43.  hufband  make  a  feoffment  in  fee,  and  the  leflbr  enter  for  the  for* 

II  Aff.  11.  feiture;  here  is  the  reverfion  revefted,  and  yet  the  difcontinuancet 
It  B^«^lc  remained  at  the  conunon  law» 

(Ant.3S3.  b.    PofL336.) 


Sff"*^^''   .                       Sea.  626. 

JPN  mejke  le  nutfier  ejlf  h^  ferret  TN  the  fame  manner  is  it,  inhere 

•^^  fmt  aones  a  un  home  en  taile,  le  •*"  lands  tire  ^iven  to  a  man  iti  faite, 

remainder  a  un  auier  en  fee,  et  le  te^  the  remainder  to  another  in  fee;  ahti 

nant  en  taile  enfeoffa  eehy  que  eft  en  the  tenant  in  taile  enfeoflfe  him  tbAt 

le  remainder,  a  aver  et  tenet  a  Iwf  et  is  in  the  remnindeTy  to  have  and  to 

0  fe$  heires )  ceo  n'eft  pas  dijcontu  hold  to  him  and  to  his  hieires;  this 

^uance,  caula  qusl  fupra.  is  no   difcontinuance,    cau/h  'gum 


1 1 


"   T  E  remainder  a  un  outer,"    Here  it  appeareth  that  (as  *  hath 
beeue  faid  in  cafe  of  a  reverfion)  the  repiaindei*  mnft  be 
immediately  expectant  upon  the  eitate  taile. 


Sea.  627-  [535-  b.J 

TTEM,  ft  un  ahhe  ad^  un  revere  A  ^^0,  if  an  abbot  hath  a  rever- 

•r  jSo«,   oil  rent  Jervice,    ou  rent  '^^  fion,  or  a  rent  fervice,  or  a  rent 

charge,  et  voik  graunter  *  eel  rever^  charge,  and  he  will  grant  this  rev^- 

jSon,  oil  r^J^ice,  ou  rent  cimrge,  a  Con,  or  rent  C^rvice,  or  rent  charge, 

«»  aut^r  en  fee,  et  le  tenant  atturna,  to  another  in  fee,  and  the  tenant  at- 

j^»  ceo  fCefi  pas  difcmtinuatice^  tome,  &c.  this  is  no  4i(continuance, 

Of  inheritances  that  lie  in  gran.t^  fufficient  hath  beene  faid  before. 

•  cdrivirJktf,9ureMtfirwf,iMr0Ktcbarg^''Hii^4"iiUCf  L.  and  M  snd  Biph.  but  ip 
-*  ^bovc  in  MS8.  . .  , 

(1)  See  Stone  v.  Newman,  %  do.  i^r*  (')  [fi^  ^ote  S53»] 


^  '  .      •  •    .  i. 


f 


.• 


lilfcy;^ 


Of'^BifooBOtiiiD^ei 


Sed.  628. 


^tSh&^^^SO^ 


I    - 


pv 


Zr*  ^.  »*?/«»«  h  manner  lou  abbe  eft  T  N  the  fame  manner  where  an  ab* 

kifie  d^un  advoztfon^  ou  de  tielx  ^  bot  is  feifed  of  an  advowfoD;  or 

ckofis  que  pajjotii  per  voy  d^wi  grant*  of  fuch  things  which  paiTe  by  waj 

Jam  liverie  dejeijin,  l^c,            a  oi  grant  without  hverie  of  ieifin,  dce, 

•                .            '•  ' 

JTERE  it  appearetb,  (as  hath  beene  faid)  tiiiat  an  advpwfon 
<k)th  not  lie  in  iiyerie,  but  i<i  grants 


Se6k,  629- 


(Ant.  354. «.) 


TTEMj  fi  tenant  en  taile  Ujfaja 

V  terre  a  v,n  outer  pur  terme  de  vie, 

etpi4$  ilgraunta  en  fee  le  reverfwn  a 

un  outer,  et  le  tenant  attuma,  etpuis 

Jt  tenant,  a  terme  de  tie  aliena  en  fie, 

.  et  le  grantee  de  reverfion  entra,  SfC.en 

le  vi^  fe  tenant  en  le  taile,  et  puis  le 

t^nfipt  en  le  taile  moruft/joji  iffiie  ne 

poit  enierj  mes  eft  mis  a  Jon  brief  e  de 

{oxmedpn,  pur  ceo  que  le  reverfion  en 

feefimple  que  legraunfoir  avoitperle 

grant  del  tenant  en  le  taile,  futt  cure- 

cute  en  le  vie  de  mefine  le  tenaunt  en 

le  taile,,  etvur  ceo  e/i  un  difcanti- 

pmince  ejujee,  tfc. 


A  LSO,  if  tenant  in  tayle  letteth' 
'^  bis  land  to  another  for  life,  and 
after  he  granteth  in  fee  the  reverfion 
to  another,  and  the  tenant  attome, 
and  after  the  tenant  for  life  alien  ia 
fee,  and  the  grauntee  of  the  rever- 
fion enter,  .&c.,  in  the  life  of  the 
tenant  in  taile,  and  after  the  tenant 
in  taile  dieth,  his  iiTue  (hall  not  en- 
ter>  but  is  put  to  his  writ  oiformedon^ 
becaufe  tne  reverfion  in  fee  fimple 
which  the  graiintor  had  by  the 
graunt  of  the  tenant  in  tayle,  was 
executed  in  the  life  of  the  lame  te- 
nant  in  tayle,  and  .therefore  it  is  a 
diicontinuance  in  fee^  &c« 


Qf  thb  fufficient  hath  beene  laid  before. 


[336'  a.] 


Sea,  630. 


(1  RoIL  Abr. 
6S1.) 


T^  T  nota,  que  afcunsfont  difconti' 
"^  nuances  pur  terme  de  vie.  Sicome 
tenaunt  en  le  taile  fait  un  leafe  pur 
terme  de  vie,favant  le  reverfum  a  luy 
aujy  longement  que  le  reverfion  eft  al 
tenant  en  taUe,  aua  fes  heires ;  ceo 
n*e/i  difcontinuance^  forfque  durant 
la  vie  le  tenant  a  terme  de  vie,  Sfc. 
Et  fi  tiel  tenant  en  taile  dona  lea 
tenementsa  van  outer  en  taile, Javont 
le  reverfion,  donques  ceo. eft  mfconti^ 
nuance  durant  kjecond  taile,  Sfe* 


AND  note,  that  fome  make  dif- 
"^^  continuances  for  terme  of  life. 
As  if  tenant  in  tayle  make  a  leafe 
for  life,  favlng  the  reverfion  to  him 
as  long  as  the  reverfion  is  to  the  te- 
naunt m  tayle^  or  to  his  heyres;  this 
is  no  difcontinuance  but  during  the 
life  of  tenant  for  life^  &c.  And  if 
fuch  tenant  in  taile  giveth  the  lands 
to  another  in  tayie,  faving  the  re- 
verfion, then  this  is  a  difcontinuance 
during  thefecond  tayle.  Sec. 

THIS 


lib.  3^  Cap.  11.      Of  JDifcoo^^H^cr,;     Sea.  63 1^  652. 

"P HIS  is  masiftfii  and  iiothbeope  (wuSed  htSore^  mdweikth 
no  explanation;  onely  this.icj  tobe^obfemd,  where  LUtldtof^ 
puttet^  nereaiier  cafes  of  d)fcootiou^c«3  iby  feoffement,  &c..i\0 
Lath  a  doable  enteodment  FiHl,  by  ieoffetp^nt,  or  by  any  oth^r 
conveyance  which  may  make  a  difcontinuance.  Secondly,  (4'cO 
impUeth  a  difcootiauance  by  a  gift  in  taile^DV  a  baft  far  life,  &c. 

;    "■      • 

k*  * 

.   Sed,  631. 


^.  tot  leafepurtermed*an8,  oupur 
terwne  dt  vte,  te  remainder  a  un  auter 
enfttj  tt  delivera  Uverie  defetfinac* 
cordanij  ceo  eft  difcontinuame  enfee^ 
pur  ceo  mte  le  fee  Jimple  pajfa  ppr 
force  de  liverie^feifin,  Sfc. 


1>UT  Wberft  the  temoit  in  tayle 
"■^  maketh  a  leafe  for  yeares  or  for 
life,  the  reaiaiader  to  another  in  fee^ 
and  delivereth  Uverie  of  feifin  a^ 
cordingly,  this  is  a  difcontinuance 
in  fec^  tor  that  the  fc^  fimpie  pafleth 
by  jQ>rce  of  we  Uverie  of  ieifin^  &g« 


This  is  evident  alfo^  and  hereof  fuffieient  Imth  beea<*fpobsn  before. 


/•  rf 


Sea,  632 


i> . 


(Ant.  355.  a.) 


'^A  ND  it  is  to  be underftood,  that 
-^^  fome  fuch  difcontinuances  are 
made  npon  condition/  8cc.  ikndVor 
that  the  conditions  bfi  broken;  8co. 
or  for  other  caufes,  according  ib  i^he 
courfe'of  law,  fuch  eftatfes  art  de- 
feated, then  are  the  difcontintidkitetes 
defeated,  and  IhrfH  not  by  forcfe-  of 
them  take  any  man  from  his  elitric> 
8cc.  As  if  the  hulband  be  feifecl  of 
certaine  land  in  right  of  his  wife,  and 
maketh  a  feoiFement  in  fee  upoa 
condition,  and  dyeth,  if  the  heire 
after  enter  upon  the  feoffee  for  the 
condition  broken,  the  entrie  of  the 
wife  was  congeable  upon  the  heire, 
for  that  hy  the  entry  of  the  heira 
the  difcontinuance  is  defeated^  as  is 
adjudged. 

«  T\ISC0NT1NU AtfCES  fmt  fur  condition,  ^c."    Hera 
is  to  be  underflood  a  diverfitie  betweene  a  condition  in  deed, 
whereof  Littleton  here  fpeaketh,  and  a  condition  in  law,  whil«of 
fotnewhat  hath  beene  laid  before  in  this  chapter,  m%,  where  r^<y/:   ^  i 
the  fcme  is  tenant  for  life,  and  the  hufeand  maketh  a  feoffa- 1??^*  *^*  J 
meat  m  fee,  and  the  ieilor  entretb  for  the  cenditios  in  law* 


lp  T  eft  ajfcavoir,  ^ue  ajcuns  ikls 
^^  dijcontinuancesjont/ait  fur  con- 
dition. Sfc.  et  pttr  ceo  que  tes  cfndi* 
tionsfont  enfreints,  6^c,  oupur  outers 
caufeSf  folorujue  le  courfe  de  la  ley, 
tiehekatesfont  defea tes,  donques  font 
tes  dtfcontinuances  defeats,  et  ne  tol" 
'  lent  afcun  home  perforce  de  eux  de 
fon  entrie,  t^c.  •    Come  Ji  le  baron 
foitfeifie  de  certaine  terre  en  droit  fa 
feme,  etfaitfeoffement  en  fee  fur  con- 
dition,  et  devie,fi  le  heire  apres  enter 
fur  le  feoffee  par  le  condition  enfreint, 
Ventrie  lajeme  eft  congeable  fur  le 
heire,purceo  que  per  t  entrie  del  heire 
le  dijcontinuance  eft  defeat,  come  eji 
odfudge. 


is  not  in  L,  and  M.  nor  Reh.  nor  in  Pjafim, 
ner  M8S.    But  in  all,  the  cafe  of  the  graod- 


f 


Ob.  3; 


Of  Bilcoiil&raamce* 


Sta.6^3« 


Mvto  either  by  difaMitie  of  tbe  farfbu,  «r  bjr  any  conditMia  per* 
%ni^  on  ^  part  of  the  f$oKoT,  or  otherwUei  wbertbgr  Ae  ftale 
«•  Ml  any  fort  Avoided. 

Here  it  eppeareth,  that  loir  Ae  copditioti  broken^  tile  heire  of  dM 

-bttibaad  may  enter;  torArit  no  ri|^  defcend  frotn  tlie  Mband 

lo  hie  beire»  yet  the  tide  of  entiy  by  ibree  of  the  condition  whith 

tiie  kulband  orealed  npon  Ibe  iMienient,  andreferved  to  biro  and  4H.6.9. 

bifbeiree^dotbdefeei^tolueheire;  and IcirAilen fidth truly^ that  9H.7.9e:k 

ibitbnlbbe«ieadiiM%«4.  Ji^wSiiJ 

"v  -  beai'teelt* 

^'*^JS^r  le  hare!*    Nata^  when  the  heire  in  tbie  cafe  balli  entred  (Aat  ts.  k 

ioj  tlie  condition  broken,  and  bath  avoided  the  feotemont,  the  4i^k,  SOfLn,) 

ellate  of  the  heire  vaniihetb  away,  and  prefentty  the  eilate  vefteth 

iii  the  feme  or  her  heires,  without  any  entry  or  clainie  by  her  or 

them';  kt  the  heire  entreth  in  refpeft  of  the  condition,  upon  the 

reall  contrad,  and  not  of  any  right,  aahath  boeneiaid;  anld  if  the 

huftand  himfelfe  bad  re-entred,  the  ^ate  bad  vefted  in  his  wife : 

and  therefore  where  Idttkiim  and  onr  bookes  Iby,  tW  the  wife  yrhiu^Mi^fM 

itail  enter  npon  the  beire,  the  tneaning  ii^  Ihat  after  the  ze<«ntiy  coSif  mZ^ 

of  tbe  heire  ibeoiay  enteric 

Sea  653. 


A^LSO,  if  a  vr^mm  inheritrix 
'*'^  hath  a  hulband  who  is  withia 
^gtf  and  hee  being  witfaiii  age  mak* 
eth  a  feofiement  of  tbe  tenements  of 
bis  wife  in  fee^  and  dietb,  it  hath 
beene  a  qaeftion,  if  the  wife  mav 
enter  or  not,  &c.  And  it  feemetb 
to  finne,  that  the  entrie  of  the  wife 
afier  the  death  «f  her  buibaad,  in 
cooffeable  in  this  caie.  For  when 
her  oniband  made  fuch  feoffionent. 
Sic.  he  might  well  enter,  notwith* 
fianding  focb  feoffment,  S^c.  during 
the-  coverture;  and  he  could  not 
enter  in  hts  owne  right,  but  'm  the 
right  of  his  wife:  ergo,  fuch  right  ap 
hee  had  to  enter  in  the  right  of  hie 
wife,  &c.  this  right  of  entrie  remayoi. 
eth  to  the  wife  after  his  deceafe/ 

npif  E  lealbn  here  rendred  by  IMtUi^  is,  ibr  that  the  hafband  WMmn^tham'e 
^  caooet  enter  in  his  owne  right,  but  in  the  right  of  his  wife ;  ^^^»  "^^  ^^P'^ 
and  the  heire  of  the  huibend  cannot  enter,  for  no^  right  or  t^Ie 
defcends  unto  him,  and  the  wife  in  this  cafe  fliall  take  benefit  of 
the  nonage  of  her  huiband,  and  enter  into  the  land. 

If  an  infant  be*  tenant  for  another  man's  hfe,  and  make  a  feoffe- 
Aent  in  fee,  and  c^  que  vie  dieth,  tiie  io&nt  himfelfe'lhat  Jiot 
cnteTi  becaofe  he  hain  no  rigi^t  at  alL  v '  ^ 

.  If 


TTEM,  fiftme  inheritrix  ^  ad 
^  Mmbwmif^dbawn^damagtf 
€t  U^huaU  detns  of^efait  unfeqjfment 
ek  le$  tenemaUe  Jon  feme  en  fee,  ^ 

foii  enUr^  om  nou,  Ifc  Mi  UfimbU 
a  afcum,  fue  I'etUrylafane  apree  la 
snorifa  barom,  tfi  congeahk  en  ee^ 
(sas^  Qir  gtuM  Ja  baron  fea/int  ttel 
JeoffmoAf  ^c.  itpmffbit  bien  enter, 
ttient  contrijieani  tiel  feaiinmU,  Sfc. 
duront  la  coverture;  ei  unepmffoit 
.  enUr  en/on  droit  demefne,  me$  en  le 
drwt  la  feme :  ergo,  tiel  droit  que  il 
avoit  dentrer  en  droit  fa  fane,  Ife. 
e^  droit  d^entrer  demuri  al  fane 
apreefon  deceafe. 


*  »i 


Of  IKfcdtitmudDc^. 


Se6fc*  634* 


lilh  Si  Cm.  11. 

•  If  th«bu(baiid  within  age  take  to  wife  feme  tenant  in  tailer^M   g^i 
generally  and  the  hufl>and  make  a  gift  in  taile  and  dietb  f-^^'*  ^*J 

within  age,  in  thii  cwfe  the  wifo  oiay  enter,  as  UitUUm  here  hold* 

eth>  or  the  heire  of  the  huiband  in  refped  of  the  new  TeverHoii. 

defcended  unto  him  may  enter.    But  if  the  heire  enter,  prefently 

thereupon  his  eftate  vaniiheth.    If  tenant  in  taile  being  within  the   • 

^  age  of  one  and  twenty  yeerea  make  a  feofinent  in  fee,  and  aftv 

^  b  attainted  of  felony  and  dieth,  the  entry  4>f  the  ifloe  is  not  lawfull ; 

for  his  entry  is  not  lawful!  in  refped  of  his  eftate  oi^y,  b«t  of.hift 

blood  alfo  which  is  corrupted;  and  tharelore  in  that  cMe  he  ia^ 

driven  to  his/ormeifon. 

If  bulband  and  wife  be  both  within  age,  and  they  by  deed  ip^. 

dented  joyne  in  a  feofiment  refervin^  a  rent,  the  hufband  dieth,  the 

m\h  may  enter,  or  have  a  dumfuif  tnfra  ttiatan.    But  if  (he  were. 

of  full  age,  ihe  iliall  not  have  a  dumfuU  infra  atatem^  for  the  nonage 

of  her  huflMind;  albeit  they  be  but  one  penon  in  law. 


(tRep.  iS.) 
14  E,  3.  Bre. 
^m-   14  £.9^ 

Pan  fait  inJm 
iKatem  6. 

O  BaU.  Abr. 


w 
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Jp  T  il  y  ad  tfie  dit,  que  fi  dmzx 
•  JdjfntenanU  efimnts-  detm  age 
fini  un  ftoffinerit  en  fee,  et  Vun  des 
enfanU  aevVf  et  I'auier  furvefquyt; 
entani  que  les  ambideux  enfantsfniif- 
fo$U  enter  J9^i9tment  en  lour  iyies,  eel 
droit  accrual  tout  a  fuy  quefuroef- 
qm^t  ^tpur  ceo  celuif  quefurtefquifi 
poU  enter  en  l'entiertie,Sf€.  Etauxy 
Vheire  le  baron  jque  jtfi  lefroffment 
deintase  f^pcfit  enter,  S^c.  pur  ceo 
que  nut  droit  difcendift  a  tiei  heire 
en  le  cas  avaptdiif  jmr  ceo  que  le 
baron  n*avQit  unques  fiemforjque  £n 
droit  dejafemtf  4rc. 


AND  it  hath  beeoe  faidi  that  if 
"^^  two  joytitenaots  being  fvtthiit 
age  make  a  feoflfement  in  foe,  and 
one  of  the  infiMitsdie,  and  the  otbajr* 
furviveth ;  in  as  much  ^^'both  t^e 
infonts  might  enterjqyiitlyiQ  tH^ic 
lives,  this  right  accmethall  to  him. 
which  furviveth,  and  therefore  qee 
that  furviveth  may  enter  into  i}io; 
whole,  8cc.  And.  alfo  the  ^eire/of 
the  tiulband  which  made  tbe4eoff«* 
ment  within  age  cannot  enter,  Sic* 
becaufeno  right  delcendetbtofuoh^ 
heire  in  the  cafe  aforefaid,  for  that 
the  hufband  had  never  any  thing 
but  in  right  of  his  wife,  8cc. 


%!  B.  9. 50. 
18  £.  t.  Bre. 
851.  6  £.  3. 4. 
9H.  d.6. 
19H.6.  6. 
S9  H.  6. 4«. 
84  H.  6.  91. 


**  JpOIT  aUtr  en  Venttertie,  S^-c"    And  the  reafon  hereof  is 
implied  in  this  (Ac)  .for  that  they  may  joyne  in  a  writ  of 
right,  and  therefore  the  right  (hall  furvive.    But  they  cannot  joyne 
in  a  dum  fuxt  infra  atatem^  becaufe  the  nonage  of  the  one  is  not 
the  nonage  of  the  other.     In  this  cafe,  if  one  joyntenant  had  rrLtytl  .  -% 
made  a  feofiinent  in  fee  and  died,  the  right  fliould  not  have  LJi57 %  D.J[ 
Secof  tliil  ia   .'f**rvi^<^>  f^  ^^^  ^oynture  was  fevered  for  a  time.  If  two  joyntenants , 
At  Chapter  of    ^>  ^^^  ^be  one  is  of  fuU  age,  and  the  other  within  age,  and  both 
J^yhttiwftts.      they  make  a  feofiment  in  fee,  and  he  of  full  age  dieth,  the  infantt 
01  B#P'  Whie-    (hgii  .enter,  or  have  a  dvm/vit  infra  tetatewk  bat  for  the  moitte^ 


■J  f 


Lib.  3. 


Of  .Pifco^itiawuice.  '      SeS:  i^5$  ^6. 


Sea.  €35.  '  ,,,^„ 

5  Rep.  27.  29.    6  Rep.  X    9  lUp.  94,  b.    8  Rep.  42.) 


JpTauiy  quant  un  ev^knifatt  tm 
fet^ffmentefteantdeinsage^  ceo  ne 
hijf  greevera  ne  ledra,  mes  que  il  poit 
mtef  bien,  S^c*  car  ceoferroit  encounter 
reafonyoue  tie/ feoffment  fait  per  celuy 
que  nefuit  abU  defaire  tieljeoffment, 
greevera  on  ledera  auter,  de  toller  eux 
de  hxir  entrCy  i^c,  Et  pur  ceux  caufes 
il  femble  a  afcuns,  que  apres  la  mort 
de  tiel  baron  ijjint  efteant  deins  age 
al  temps  de  le  feoffment^  Sfc,  queja 
feme  bien  poit  enter,  S^c, 


A  N  D.alfo  when  an  infant  make  a 
"^^  feofiinent  being  within  age,  this 
flinll  neither  grieve  nor  hurt  -  him, 
but  that  hee  may  well  enter,  &q,  for 
itihould  be  agamft  regfon  that  Aicb 
feoffment  made  by  him  that  was  nd^ 
able  to  make  fuch  a  feoffmenfftaB 
grieve  or  hurt  another^  to  take  them 
from  their  entry,  &c.  And  for  thefe 
reafons  it  feemeth  to  fome,  tliat  after 
the  death  of  fuch  hufll^and  fo  being 
within  age  at  the  time  of  the  feoff^ 
ment,  8cc.  that  his  wife  may  well 
enter,  &c. 


*^  JifES  queil  poit  enter  hien^  SfC.'*    Here  is  implied,  that  he 
.  might  enter  either  within  age,  or  at  any  time  after  full  age, ' 

and  likewife  aAer  hiv  death  his  hotre  may  enter.     Meliorem  enim 
CQnditiiO^aemfacere  potefi  minor  deteriorem  neqvaquam. 

itpta^  A  fpe9iall  heire  ihall  take  advantage  of  the  infanoie  of 
the^anceflor.  As  if  tenant  in  taile  of  an  acre  of  the  cuftome  of 
-bofDw^Engl'ifh  make  a,feof1ment  in  fee  within  age,  and  dietfa,  the 
yooiig^lt  fonne  fhall  avoid  it ;  for  be  it  privie  in  bloud,  and  daiioaeth 
by  difceiit  from  the  infknt. 

And*  f(i  if  tenunt  ixi  taile  to  him  and  the  heires  females  of  bis 
bodie  niake  a  feoffment  in  fee  and  dieth  within  age,  having  i/Tue' 
a  foAne  dnd  a* daughter,  the  daughter  fhall  avoid  the  feoffment. 
And  io  note,  that  a  caufe  to  enter  by  reafon  of  infancie  is  not  lika 
toconditions,  warranties,  and  eftoppels,  which  ever  defcead  to  the 
beire  at  the  common  law. 

The  refidud  of  this  Se^on  upon  that  which  hath  beene  faid  is 
evident. 


Beta.  toL  14» 
BriitonfoLSa.*., 
F>eU  lib.  5. 
cap.  3. 

(Pbft.  550.  fc/ 
38$.  b.) 


(SENIUM 
Ant  IS.  a.^ 
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'  TTJ^  My  fi  feme  inheritrix  prent 
,  harWi  et  ant  ijfuefitif  et  le  oaron 

fnqru/if  et  elprent  auter  baron^  et  le 
jecond  baron  leffa  la  terre.qut  il  ad  en 

droit  fa  feme  aunattterpur  terme  de 
:fa  viCf  et  puis  la  feme  morufi,  et  puis 

le  tenant  a  terme  de  %nefurrtndiJifon 

eftate  a  le  fecond  baron,  S^c.  quaere, 
Ji  lejits le  femepoit  enter  en  ceft  cas 

fur 


A  LSO,  if  a  woman  inheritrix 
"^^  taketh  hufband,  and  the v  hav^ 
iifuc  afonne^  and  the  hufbanddieth, 
and  ihe  takes  another  hulband,  at^d 
the  fecond  hulband  letteth  the  land 
which  he  hath  in  right  of  bis  wife  to 
another  for  terme  of  his  life,  and 
after  the  wife  dieth,  and  after  the 
teaaat  for  life  fiuxeaddreth  his  efiate 

to 


lib.  9.  €ap.  1 1  .^     Of  DHboiituii]ftttM< 


Sea.  63^, 


^  b  fodoifid  teron  dttrant  la  vie  k 
tenant  a  terme  de  Wy  *  ifc.  Mes  il 
aft,  cleere  ie^,  fue  apref  la  mart  la 
tenant  a  terme  de  vie,  leJUs  la  feme 
foit  eutar;  pair  uo  que  le  difconti* 
nuance^  que  fidt  tantfolement  pur 
terme  de  vie,  ^  determine^  ifc.  per 
iq.mort  detn^mele  tenant  a  tenne 
detae  f. 


io  the  fecood  hiifl)aAd>  Sec.  guare, 
if  ttie  fooae  cf  the  wife  may  enter 
io  this  cafe  urpbn  the  fecond  hafba&d 
during  the  life  of  tenant  for  life,  8cc« 
Bet  It  is  deere  law^  that  after  the* 
death  of  the  tenant  for  Ufe,  the  (on 
of  the  \rife  may  enter ;  becauie  Ae 
difcontiouaDce,  which  was  only  for 
terme  of  life,  is  determined,  &c.  by 
the  death  of  theiame  tenant  for  li£e. 


ViiA.Sfit. 
4M.) 


**  S^^^^^^^^"  MA>^*'^^^^9  properly  is  a  yceldii?g  op 
^  an  eftate  for  life  or  yeares  to  him  that  hath  an  immediat4 
eftate  inreverfioo  or  remainder,  wherein  the  efiace  for  .life  or  yeares 
msf  drowne  by  mtttvall  agreement  betweene  them  (i). 

Note,  there  be  three  kinde  of  furrendefs,  tis.  a  iurrender  r'ri^g  o  1 
properly  taken  at  the  comman  law,  which  is  here  before  L^S^*  -^^  J 
described,  and  whereof  laiUeton  fpeaketfa  (i).    Secondly,  a  fnrrea^ 

dar  by  cnfiome  of  hoids  holden  by  copy,  or  of  coftomary  «&rt^ 

t  SKsTcftafflTi^  whereof  you  ^ve  read  before,  SeQ,  74.  imd  a  forrender  improperly 
14  H.  r.  a.         taken  (as  appeare  before^  &^.  530.)  of  a  deed«    And  fo  of  a  fur- 
^  v^J^2         render  of  a  patent,  and  of  a  rent  newly  created,  and  of  a  fee  Ampler 
UH.%%        to  the  king.  ^ 


(Ane.  S18.  K) 


fSXapwrs.) 


A  farrender  properly  taken  is  of  two  forts,  vis*  a  furrender  ia. 
deed,  or  byexpreife  word%  (whereof  LUtUton  here  putteth  an 
example)  and  a  furrender  in  law  wroo^t  by  confequent  by  ope^ 
ration  of  law«  IMtUton  here  putteth  his  cafe  of  a  furrender  oTaa' 
eftate  in  poOleffion,  for  a  right  cannot  bee  furrendered.  And  jit  ta 
to  be  noted,  that  a  Airrender  in  law  is  in  fome  cafes  of  greater' 
force  than  a  furrender  in  deed.  As  if  a  man^  make  a  leafe,  for 
8^/S:^  4lia  y^^^^^^^  begin  at  Michadmqfc  next,  this  foture  intereft  catiiu^  be 


14]Lai5. 

ar  H.  a.  if. 
81 B.  7.  a. 

40SIS.S4. 

SI  acts. 
ao£.s.e. 

44  AC  3. 
ao  n*  8> 
Pierar. 


furrendred,  becauie  tbiere  is  no  reverfion  wherein  it  inay  drowne  ; 
but  by  a  furrender  in  law  it  may  be  drowned.  As  it  the  leto* 
before  Michaelttuiffe  take  a  new  leob  for  yeares  either  t6  begin  pfe«> 
fendy,  orat  "Mickadtnajfef  this  is  a  furrender  inlaw  of  the  formei^ 
leafe.    Fortior  4*  €tqfaor  eft  dypqfiUo  Ugis  quam  kamim  (p^. 


DMrUl. 

11  Elis.  Dier 

fSO. 

6H.7.9.   . 

57  H.  a.  17. 

flH.7.$. 

14H.7.4.    Ub.6,  f.  69.    Sir  Movie  Finche's  cafe.    (5  Rep.  11.    1  Leo.  523. 

4  Rep.  53.)      (10  Rep.  47.       4  Rb^.  S9.      Cro.Jac.84.      S  Roll.  Abr.  494w 

Ant.47.b.     Djrer58.)     19H.6.53.     f7  Aff.  44.     14H.7.4.     'IH.4.1.' 

n.  Com.  441. 

Alfo  there  is  a  furrender  without  deed,  whereof  LUikion  pfitketh 
here  an  example  af  an  eftate  for  life  of  lands,  which  may  m  fur- 
reiidred  without  deed,  and  without  liyery  of  feifm ;  becaafe  it  ia 
..  |mt  a  yeeMiug,  or  a  rcftorinfi  of  the  ftate  agaiaeto  him  in  the  im^ 
mediate  reveriion  or  reaoain&r,  which  are  uwayes  foiroured  in,law«> 
And  there  is  alfo  a  iiirrender  by  deed;  abd  that  is  of  thing/i 
that  lie  in  grant,  whereof  a  particular  eftate  cannot  commence 
wiliioiit  deed,  and  by  confequent  the  eftate  cannot  be  f«rrend^ed 
without  deed.    Btft  in  the  examjde  that  UtHetan  here  pattbth,  the 

-         '  eftala 


^  Vr.  Ml  IbXn  aadM.oflr  Koh. 


t  tfc.  added  L.  and  M.  aadMu 


Ciss 


S.a.l 

(1)  [See  Note  49  s.] 

(2)  [See  Mote  %$^} 


ti1».  s.  Oi^Di&otttitiukiaeK  :  ::^e8L'69SJ 

cftflte  migbfcomm^nee  wMioKt'deed;  end  therefoM  Mi|M  hm»Ut^  \o  ^  /  i&:\ 
readred'withmit  deed.  And  aibeit  a  partioolaroftate  ie  maide  .o&!'  >  :  ^  .  1 
l^ndfl  by  deed,  yet  may  it-be^urrendred  wi^bdutdeedy  in  refpe^  of .  *  » 

tbe^iiature  mid  ijoalitie  of  the  thing  demifed,  becaiMfe  the  particu)9r.  •  -  .  *.  ^ 
€itfile  Diight  have  beene  ai^d^  without  deed ;  and  fo  on  the  other  ^  -f 

fide*     If  a  man  be  tenaiu  by  the  courtefie,  or  xenajot  in.  dourer  g(  \  ^  ^^ 

'  ap  fldvowftm,  rent,  or  other  thing  that  lies  itr  grant ;  albeit  there  (Anf,  t95.  h,  ,% 
the  eftate  begin  without  deed,  yet  in  refpe^  of  the  nature  and  qua-  Cro.  Caj.  399.  .' 
tilie  of  the  thing  that  lies  in  grant  it  cannot  be  furrendred  without  ^^l^  ^^''  ^  " 
deed.    And  fo  if  a  leafe  for  life  be  made  of  lands,  the  remainder  *^°'^  "^ 

lor  life ;  albeit  the  remainder  for  life  began  without  deed,  yet  be- 
caufe  remainders  and  reverfions,  though  they  be  of  iaods,  are  things 
t!hat  lie  in  grant,  they  cannot  be  furrendred  without  deed.    See  in  '    i 

my  Reports  plentifiill  matter  of  fnrrendera.  ^' 

^*  QiutrCfJikJiU  lafemepoit  enter ^  Sf^c?   Here  Idttleton  maketh  (10  B«p.  $$, 
a  ^OTf .    So  as  grave  and  learned  men  may  doubt,  without  any  ^*) 
imputation  to  them ;  for  the  nM>(l  learned  doubteth  mdl,.  and  the 
more  ignorant  for  the  mod  part  are  the  more  bold  and  peremptory. 

It  is  holdenof  fome,  that  after  the  furrender  the  iffnt  in  taile 
fhftring  the  life  of  tenant  for  life  may  enter ;  for  that  having  re- 
gard to  the  iifue,  the  ftate  for  life  is  drowned,  and  confequently  ^ . 
the'  inheritimce  gained  hy  the  leafe  is  by  tBe  acceptance  of  the 
Inrrender  Vaniflied  and  gone  :  as  if  tenant  in  taile  make  a  leafe  foe 
ToaR  h.1  ^^^^*  whereby  he  gaineth  a  new  reverfion  (as  hath  beene  faid) 
lSv^*  •>  if  tenant  for  life  fon*ender  to  the  tenant  in  taile,  the  edate 
for  life  being  drowned,  the  reverfion  gained  by  wnmg  is  vaniihed 
and  gone,  and  he  is  tenant  in  taile  againe  againil  the  opinioB  Mter 
ofPortinpon,  2 1  JEZ.  6.  53.                                                                  f  1 H.  6. 53,: 

lEhit  herein  are  two  diverfities  worthy  of  obfervation.  The  fiifl  (Ant.  iftdw  . ; 
is,  that  having  regard  to  the  parties  to  the  forrender,  the  eftate  is  •  fi«p^  14$.)  ^ 
abfolutely  drowned,  as  in  this  cafe  betweene  the  lelTee  and  the  ,    . 

i^cond  barbo.    But  having  regard  to  di'anger8>  who  were  not  par»  M 

lies  or  privies  thereunto,  left  by  a  voluntary  furrender  they  may.       '  •  '  "^ 

itceive  prejudice  touching  any  right  or  intereft  they  had  befora 
the  fuireudei;,  the  eftate  furrendred  hath  in  confideration  of  law  a 
cpikinuaace  (i).    As  if  a  reverfion  be  granted  with  WHrrantie,  •  and  45  £.  $.  13^ . 
tehant  tor  life  furrender,  the  grantee  ftiall  not  have  execution  in  5  H.  S.  9. 
ralue  ^gainft  the  grantor,  who  is  a  ftrangef  daring  the  life  of  ^  ^-  *•  18. 
tenant  for  life ;  for  this  furrender  ftiall  worke  no  prejudice  to  tbe 
grantor  who  is  a  ftranger. 

So  if  tenant  for  life  furrender  to  him  in  reverfion  heing  within  40  E.  3.  is. 
;^,  he  (hall  not  have  his  age  ;  for  that  ibould  be  a  preju<£ce  to  9  £.  4. 18. 
9.  ftranger,  who  is  to  become  demandant  in  a  reall  adion.  ^^  ^*  ^* 

,   I^  tenant  for  life  grant  4  rent  charge,  and  after  furrender,  yet  ^"^ 

tW  tent  rftBiainfth,  tor  to  that  purpofe  hs  commeth  in  udder  the  ^^:^  ^    * 
4arge.    Cof/a  jutf yirpra.  ThI^   ^ 

If  a  bilhop  be  feifed  of  a  rent  charge  in  fee,  the  tenant  of  tbe  (^jUp^TA.  < 
foA  epfeofk  the  biihop  and  hb  fucceiibrs,  the  lord  enter  for  the  r  Rep.  S8. 
mortmaine,  he  (hall  hold  it  difcharged  of  the  rent ;  for  the  entrie  -^t.  rt^b.y 
£r  the  mortmaine  affirmeth  the  alienation  in  mortmaine,  and  tht 
liq|rA.claimeth  under  his  eftate ;  but  if  tenant  for  life  grant  a  rent 

it  ,    , 


I » f 


.u 


(i)  On  the  furrender  of  terms  of  years  by    yearti  fct  Hashes  v»  Robotham,  ift  Cro* 
#Be  tenaMT  for  ycarsto  aatthcr  teroor  for    301,     * 


Lib.  3.  Cap.  U .        Of  IXfeontinitnncfr.  Sed.  637* 

in  fee,  add  after  ioHMffe  tkt  grantee,  and  the  leibr  eoter  for  the 

forfeiture,  the  rent  is  revived,  for  the, le0br  doth  cLume  above  the 
(Ant  t54.>  Sei^ineiit.  But  if  1  grant  the  reverfion  oi  my  tenaut  for  hfe  to 
J^^  N^*  another  for  terme  of  hi&  life,  and  tenant  for  lile  a^torne,  now  is  the 
^       94.)  ^^^^j  q£  tgij^jj^  foy  11^  difpunKhahle  (2).     Afterwards  I  releafe  to 

the  grantee  for  life  and  his  heires,  or  grant  tl^  reverfion  to  him 
and  his  heires ;  now  alh^it  the  tenant  for  life  be  aftranger  toit,yet 
becaofe  he  attorned  to  the  grantee  for  life,  the  eftate  for  life  which 
the  grantee  had  (hall  have  no  continuance  in  the  eye  of  the  law  at 
to  him,  but  he  (hall  be  punifhed  for  wafte  done  ;ifterward. 
(PlxCoa.198.)       The  fecond  diveriirie  is,  that  for  the  benefit  of  an  eibranger  the 

eftate  for  life  ia  abfolutely  determined.  As  if  he  in  the  reverfion 
.  make  a  leafe  for  yeaies,  or  grant  a  rent  charge,  ^c.  and  then  the 
lellee  for  Ufe  furnender,  the  leafe  or  rent  (hall  coiqmence  maitUe^ 
fumt.  So  in  the  cafe  of  Littleton^  firft,  betweene  the  leflee  and  the 
fecond  huiband,  the  (late  for  liie  is  determined ;  and  fecondly,  for 
the  benefit  of  the  iflue  it  fhall  be  fo  adjudged  in  law.  Here  note 
.  a  diverfitie,  when  it  is  to  the  prejudice  of  a  Granger,  and  when  it  it 
for  his  benefit. 

If  a  man  niaketh  a  leafe  to  A.  for  life,  referving  a  rent  of  40 
ihillings  to  him  and  his  heires,  the  remainder  to  B.  for  life,  the 
*  Icflbr  grant  the  reverfion  in  fee  to  B.    A.  attome,  B,  fhall  not  have 

the  rent ;  for  that  although  the  fee  fimple  doe  drowue  the  remainder 
for  life  betweene  them,  yet  as  to  a  flranger  it  is  t'n  ejfe  ;  and  there- 
fore £.  fhdll  not  have  the  rent,  but  his  heire  fhall  have  it.   ' 
(4  Leo.  37.  A  mailer  of  an  hofpitall  being  a  fole  corporation,  by  the  ronfent 

Hob.  S.)  of  his  bretliren  makes  a  leafe  for  yeares  of  part  of  the  poireiTiona  of 

Adjudge  Mich,  ihg  hofpitall ;  afterwards  the  leffee  for  yeares  is  made  mailer,  the 
L^t'lViSrDl  ^^^'^^  is  drowned;  for  a  man  cannot. have  a  terme  for  yeares  in 
U  Grav  def.  in  ^^  owne  right  and  a  freehold  in  auter  droit  to  confift  together  (as 
ej*£kii»ne  firms  if  a  man  lefi'ee  for  yeares  take  a  feme  leflbr  to  wife).  (3)  [d\  But 
in  cQramuni  a  man  may  have  a  freehold  in  his  owne  right  and  a  terme  in  outer 
bancv  Rot.  945.  ^^^-^  .  ,^^^  therefore  if  a  man  leflbr  take  the  feme  kfllfie  to  wife, 
FIeminK?cafc.  *^®  terme  is  not  drowned,  but  he  is  poifeiTed  of  the  terme  in  her 
[a]  6  YL  4. 7.  fight  during  the  coverture  [6].  So  if  the  leflee  make  the  leflbr  his 
PL  C«iii.  418.  executor^  the  terme  is  not  drowned.  Caufli  qudfupra  (4), 
[fc]  3f  H.  8,  But  if  it  had  beene  a  corporation  aggregate  of  many,  the  mak- 

^  Cro*27r       ing  of  the  lelTee  mailer  had  not  extinguifhed  the  termey  no  more 
Mo.  M^}  ^^^  ^^  ^^  hfftt  had  beene  made  one  of  the  brethren  of  the  hof- 

pitall. 


♦  Sea.  637. 

t  7^0  TJ,  que  un  ejiaU  taile  ne  ^  OTE,  that  an  eilat«i  taile  cafi'f 

•^  ^  pott  die  /difctmtinuej  mes  la  ou  not  bee  difcontiiitted,  but  thare 

te/luy  que  fait  le  difcontiuuance  fiat  where  h^e  that  makes  the  difconti* 

^njoiis  Jeijie  per  force  de  le  taile^  nuance  was  Once  feifed  by  fon:e  of 

finon  the 

*  The  part  of  this  Se6lion  within  erotchets  thofe  copies  imme4iately  follows  (with  a 
|l  not  either  in  L.  and  M.  nor  Roh.  nor  fmall  variation)  thatspart  of  the  werk  which 
^SS«  and  the  remainder  of  this  .8e£lioa  in    is  difiinguiiheaby  Sect.  632. 

(«)  See  note  «•  ante  1 1  <.  b«  (4)  [Soe  Note  297.] 

(3)  CmT.  Lichdea  v*  Winfmorti  z  Roll,  Abr.  934. 


Lib.  i.  l3|:|Kfe5m«ittJinde.  {fca:6dK' 

Jinonquefoitperrtqfihde^armntie,  the  taile,  titileinre  it  be  bjr  rtafon  of  . 

ft-c.  Vome]  fi  foit  aiel,  pier^-ttfiU,  n  warnmty,  &c.     As   it    there  be 

*  et  Vayelfoit  tenant  en  taile,  et  ejl  grandfather,  father,  and^foq,  and  tlie 
'di(pnjle  per  le  pier  que  ejlfonfiu,  et  te  jgrahdfatlier  is  tenant  in  taile^  aod  is 
pier  fait  un  feoffment  dt  ceo  fans  dlffeifed  by  the  father  who  is  hi4 
g^rrantv  et  devie^  etpuis  Vaiel  aeviet  fott,  and  the  father  maketh  a  feoff* 
?e  fits  bien  poit  enter  fur  le  feqfee,  ment  of  this  without  warranty  and 
Jyur  eeo  que  ceo  ne  fvitpas  difconti'^  die,  and  afterwards  the  grandfather 
nuance, entant  que  lepierfufuitfeifie  dloi^  the  fen  liiay  wel  enter  upgn 
per  force  de  le  taifeal  temps  ddfeqff-  the  feoff^^e,  becaufe  this  was  no  dif^ 
meht,  S^c.  mesfuitfeifie  enfteper  le  contlnoance,  indfmuch  ais  the  father 
diffeifinfuit  al  ayet  was  not  ftifed  by  force  of  the  entaite 

at  the  time  of  the  feoffment,  8te* 
but  was  feifed  in  fee  by  the  diffeifin  of  the  grandfather^ 

«*  TtKfoits!'    Here  it  is  to  bee  obferved,  that  it  is  ndt  tiec^flary  *  Vide  Sea.  65<; 

"^  that  the  tettatit  in  taile  bee  ever  feifed  of  an  eftate  taile  at  ^^"'  ^- 
the  time  when  the  difcontinttaitce  of  the  whole  eftate  is  begun :  as  ^"^ 
r^Q*%  »«l  if  tenant  in  tailemake  a  leafe  for  life,  whereby  he  gainethj        '.    • 
L*5t>y«  ""J  as  hath  b«ene  faid,  a-tee  firaple  by  wrong ;  in  this  cafe  if 
hc^ant  the  reverfioain  fee,  and  the  leflee  dieth,  the  ^hde  eftate  is 
dlfcontinued  ;  and  yet  at  the  time  of  the  grant  (by  which  the  difcon^ 
tinuance  continueth)  h^e  was  not  feifed  by  force  of  the  taile ;  and 
ther^fo;re  .Li^^/e^oA  maferially  add^d  thefe  words  {tfn/(»V*)  that  is,  vidcfefi^.  JJ^ 
thai  hee  Was  once  feifed  by  force  of  the  eftate  taile  :  and  feeing  that  596,  597-  W. 
(as.  hath  beene  faid)  a  difcontinuance  is  a  privation,  the  rule  of  law  640.^658* 
agrec.th  well  with  the  rule  of  philofophie,  that  omnis  privatio prcc^ 
fupponit  habituniy  and  th^xefori;  he  cannot  difcontinue  that  eftate 
"Which  he  never  had* 

*^  Sinon  que  il  foii  per  hdjon  del  garrdntle,  Sfc!^    For  in  marly  , 

cafes  a  warjfantie  added  to  a  conveyance  is  faid  to  make  a  difcon«  : 

•  tinuance  dh  effe^u,  alfhougH  hfr  that  made  Ih^  conveyance  was  never 
feifed  by  f<5rce  of  the  eftate  taile,  becaufe  it  taketb  away  the  entrm 
of  him  that  right  hath,  as  a  difcontinuance  doth»     As  if  tenant  in  / 

taile' be  difteifed  and  dieth,  and  th^  iflue'ip  taile  releafe  to  the  9£.  4. 19* 
difleifor  with  wartantie  ;  in  this  cafe  the  iflue  was  never  feifed  by.  ^^  ^  *•  H» 
ierce  of  the  taile  •  and  yet  this  hath  the  eifeA  of  a  difcontinuance  *^  ^»  *•  ^'      ■ 
by  reafon  of  the  warrantie,  and  the  rtofon  hereof  ajfipeareth  before 
in' this  Chapter. 

*  *•  Ije^ts  poit  enter '*    But  if  the  father  that  made  the  feoffment 

tiad  forvived  the  grandfather,  be'ftiould  never  have  entred  agaihft  lifi.4.pUc<iiit 

liis  own  feoffment  j  but  albeit  the  father  had  furvived,  yet  after  J!?*  ^  "**• 

*ifc  ^oeekft  the  ionoe  fhould   have  emitted,   for  the  reTafofl  here  ^^.4/9^     i 

f^Mtd  by  LHtletaH,    But  if  the  feoffment  had  beene  with  war-  9  £.4.19.'     ' 

;  f^ntir,  then  it  bad  wrought  the  efiied  of  a  difcontinuance  t  mid  there-*  0i^  U.  £.  45«   % 

f^  Id&ietm  Udthfans  garranty^  without  wartantie*  9i  H.  6. 53.  ^ 

■•  ^  1  Mar.  Diet.  9$.    (Ant.  ita5.)  " 

'I 


.\„  - . 


Vol.  IL  .       A» 
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Se6ik,  638. 


TT.EMf  fi  tenant  en  laile  fait  vn 
leafea  un  outer  pur  terme  de  vie, 
et  le  temtfit  en  taile  ad  ifj'ue  et  devie, 
et  Ic  reverliondefcendyi  afbn  iJDue^et 
ptiis  Vijjue  granta  le  revcrfiqn  a  luy 
difcendue,  a  un  outer  en  fee,  et  le  ter 
nunt  a  terine  de  vie  attourna  *  et  de*' 
vie,  et  le  grantee  del  reverjion  enter, 
Ac.  et  ejl  fei/ie  en  fee  en  la-  vie  del 
^iie,  et  puis  ifjue  en  le  taile  ad  iffke 
ftit  et  devie,  il femble  que  ceo  n'ejl 
pas  difconiinuance  a  le  Jits,  mes  que 
leftz  poit  enter,  S^c.  pur  ceo  que  Jon 
pvtr,  a  que  le  reverjion  defee  Jimple 
difcendiji,  tfc.  n'avoit  unques  rtens  en 
la  terre  per  force  de  le  taile,  tfc. 


ALSO, 


if  tenant  in  ttUe  msdee  « ^ 
leafe  toaootber  for  terme  ol'ttfe/^ 
and  the  tenant  in  ta^lehalh  i0ueaii<i' 
dieth^  and  the  reverfion  defccndeih 
to  his  ifTue*  and  after  the  iflTue  graat« 
eth  die  reverfion  to  him  defcenJed, 
to  another  in  fee,  and  tiie  teaaot  fpr 
jifeattorne  and  die,  and  the.gjraniee 
of  the  reverfion  enter>  &c.  and  is . 
feifed  in  fee  in  the  life  of  the  r^^^  v  i 
iffue,  and  after  the  ifluc  in  L339"  tJ 
tayle  hath  iifue  a  fon  and  dteth,  it 
feemesthat  this  is  no  difconiinuance 
to  the  fon,  but.  that  the  fon  may 
enter,  8cc.  for  that  his  father^  to 
whom  the  reverfion  of  the  fee  fimple 
defcended,  bad  never  any  thing  in 
the  land  by  foroe  of  the  eotaile,  &c^ 


lA  E.  4  O  ^  ^^^'  opinion  is  littkton  in  our  bookes* 

Difcont.  Sti. 

4S  £<i.  A  6.    tl  H,  6.  52.    4  H.  7. 17.    (1  Roll.  Abr.  634.)    (4  Leo.  l9.  ICO.  15^.) 

*  :* 

*'  Lf  grantee  del  reterjion  enter,  ij-r."    H%r»  it  it  to  ht  «ndef-: 

flood  and  obferved,  that  in  this  cafe  5f  the  grant  of  the  rererfi^^ 

Uttlcton  doth  not  fay  fans  garrantie ;  becaule  if  a  warraotie  Ml 

been  added,  it  bad  wrought  no  difcontinoance,  for  that  (jm^  bf^- 

fiH.  6.52,55.    beene  faid)  the  difcantiuuance  in  judgement  of  lawa«  .  but  v>r 

(Ant.3S3.)         }ife  :  but  vrhen  the  addition  of  a  warrantie  do<h  worke  adiicoi^i^* 

liuance,  tbeu  Lilt  lei  on  faitb,  fans  garrantie^  as  you  o^  obfe^4 
often  in  this  Chapter.  .    •     '         -" 


•  Sea.  639. 


/^JR.Ji  hoffie  feifie  en  droit  fa 

^  feme,  leffa  mejm6  Id  iff-re  a  un 

outer  pur  terme  de  vie,  ore  eft  Ic  rever* 

Jion  defee  jimple  a  le  baron^  iic»    Et 

fi  le  baron  morujl,  vivantfa  feme  et 

*  le  tenatU  a  terme  dtvie,  t  ct  \e  rever-^ 

Jjon  difcendiji  al  heire  le  baron,  Ji  le 

heire  te  buron  grant  le  reverfion  a  un 

outer  enjee,  tt  le  tenant  attumeti  ifc*. 

etpuis  le  tenaunt  a  terme  de  vie  mo^ 

rift,  et  le  grountee  del  reverjion  en 

tel  cafe  enter :  %  en  ceji  cafe  ceo  fiejl 

pas 

*  $t  di'vis,  et  ti  gragtor  dglnvtrfien  enter^ 
^e^-^-Vc,  it  pwu  tetumt  a  terme  is  ine 
msni/fg  tS  €st^$  m  k  nnttrfkn  Mra,  f&c. 


PO  R  if  a  man  feifei  in  the  righi 
of  his  wife,  tetteth  the  fame  land 
to  another  for  terme  of  life,  now 
is  the  reverfion  of  the  fee  fimple  to 
the  hufband,  &c.  And  if  the  hui^ 
band  dicth,  living  his  wife  and  the 
tenant  for  life,  and  the  reverfion  def- 
cend  to  the  heire  of  the  hufbaud,  if 
the  heire  of  the  huiband  grant  the 
•reverfion  to  another  in  fee^  and 
the  tenant  attornc,  8cc.  and  aft^-. 
wards  the  tenant  for  life,  diethj,  and 

the 

\  et  not  in  L.  and  M.  nor  Rob* 
'    \  in  c^  COS  not  in  L.  and  M*  aor  R6I14 


U^^i.* 


Of  Difcbntiiruatice.  Se6i:  640,  64 Ir 


fas  di/contmuance  a  la  femCj^jmes  la 
Jeme  bien  poit  enter  fur  le  grautee^ 
Sfe.  pur  ceo  que  le  grantor  uavoit 
rkrttal^emps  del  graunty  en  le  droit 
la Jhne,  quant  iljift  le  graunt  dal 
fiverfioH* 


the  grantee  of  the  reverfion  in  this 
cafe  enter :  in  this  cafe  this  is  po  dif- 
continuapce  to  the  wife,  but  (he  may 
well  enter  upon  the  grantee,  &c,  bc^ 
caufe  the  grantor  had  nothing  at  tho 
time  of  the  graunt,  in  the  right  of 
his  wife,  when  hee  made  the  graiuil 
of  the  reverfion. 


^VfJARj/l  homefiijle  en  droit  fa  font,  hffa,  S^e."    Here  LittU-  14 1, ». 
',-  o^^initfeth  hijB  cafe,  where  the  baroa  onely  oiakes  a  leaft  for  ^'*?5?*'*'a 
life ,  fcH*  it'  be  and  his  wife  joyne    in  a  leafe  by  deed,  there  the  Jg  ^  '^.5^, 
reverfion  is  not  difcontinued.    See  before,  Sefi.  6-20.   .More  need  ssE.s'ssH 
Hot.  to  be  ft|id. hereof,  in  refpedl  the  like  cafe  of  tenant  in  taile  hath  Si  H.  6.  S4. 
been  eicpluined  before.  ^*  ^*  ^-  ^*»  ^^ 


[340-  a-3 


Sea.  640. 


15  £.4. 
i>ifcont.  30, 


(1  RoU.  694.) 


JP^  T  iJjUnt.  a.femble,  coment  oue 
homes  queux  font  inheritahles 
perforce  de  le  taile,  et  ils  nefuerotit , 
vnques  feifies  per  force  de  mefme  le 
taiie,  que  tiel  feoffements  ou  grants 
per  eux/^it  1kns<'iauf€  de  warrantie, 
'^^paszdifcoiitittuaHce  a  hur  iffhes 
upris louT'deeeafermes  que  lour  ijfues 
f^enttnen  Mter^  i^e.  conanl  que  ceux 
quhi^fierettt  lieli  grants  en  lour  vies 
fueroni'fhrbdrres  d'intrer  per  lour 


AND   fo  it  feemeth,   that  men 
'^^  which  are  inheritable  by  force 
of  an'entaile,  and  ney^r  were  fciied. 
by  force  of  the  fame  eiitaile,  that: 
fuch  feoifements  or  grants  by  theia 
made  without  clauie  of  warrantie, 
is  no  difcontinuance  to  th^ir  iflues 
after  their  deceafe,  but  that  their 
iflues  may  well  enter,  &c.  albeit  they 
which  made  fuch  graunts  in  their' 
lives  were  forebarred  to  enter  by 
their  owne  a6i,&c. 


SeGt.  641. 


<10  Rep.  95.) 


JPTfiAf^nMten  taile  ad  iffue 
T'  «wJr  jfoi,  et  p eigne  dijfhfijlfot^ 
/rfer,  ef  ent  fait  feoffment  en  fee  Jam 
<7j{ufedegarrantie9  fit  deviafans  iffiu^ 
i^pufs  le  pier  devie,  le  puijne fits  poit 
fileni  enter  fur  le  feoffee ;  pur  ceo  que 
ie  feoffment  fon  eigne  frere  ne  poit 
j^re  mfcontinuoHce^  pur  ceo  me  il  »e 
fuit  uniques feijie  per  force  ae  mefme 
ik  taile,  C^ r  ilfemble  encounter  rea* 
f6fi,  que  per  matter,  en  fait,  i^e.fam 
clfiuje  d(^  garrantief  home  poit  dtjcon" 
^vp"  m  ^  fait,  Ifc.  que  uefuit^ 
;  " '  unques 


A  N  I)  if  tenant  in  taile  hath  jflTue 
*^^  two  fonnes,  and  the  eldeft  difc 
feifeth  bis  father,  and  thereof  mak« 
eth  afeoflement  in.fee  without  claufe 
of  warrantie,  and  die  without  ifTuo^ 
and  after  the  father  die,  the  youngs 
eft  fon  may  well  enter  upon  the  feoiw 
fee;  for  tnat  the  feofFemcnt  of  bis 
elder  brother  cannot  be  a  difconti* 
nuance,  b^caufe  he  was  never  feilet' 
by  force  of  the  fame-  tayle.  For  iV 
feemeth  to  be  againft  reafon,  that  by^ 
matter  in  hSt,  kc.  without  claujfe  oP 

iirarraotlei 


^fmt^aii,  L.  end  M. 


^  .^ 


u 


Unquei  (e^  per  force  de  mrfme  U  .w«Trw^ie^.aniai)(|)fcQuldj4it^nthi^ 
ftffle*  .       «  deed>.&c.  ih^  was  peTe^ ^pifed  h| 


'  ^f 


Tide  Sea  5W,  "NJOTE,  thcrc  alfo  in  thefc  two  ScfiionB  appcaretU,  ttat  (a4 
59f5.  507.  601.  ^  iiath  ijecnc  fdd  before)  a  warrantif ,  tboti^  be  w^rc  neve^ 
*^  feifed  by  force  of  the  taile,  may  workc  the  effcft  of  a  difcoiitiiiu-« 

ance. 

% 

**  Hmt  poef  d^contimur  un  ftnt^  trt,"  .  This  i*  xoifblctiiraiid 
Aould  be,  hme  poet  difconiiMicr  un  taUe  ;  and  lb  is  tHe  ori^naU. 


1 1 


Sed.  64s. 


[340.  b] 


+  ATO  TJfJifoitfeignior  et  tenant, 
'^^  et  le  tenant  dona  lei  tenements 
dunauter  en  4*  taile,  le  remainder  a 
un  outer  en  fee,  et  puis  h  tenant  en 
taile  fait  un  leas  a  un  home  purtepne 
tfe  vie,  Sfcfavant  le  reterfion,  3rc.  et 
piiisgranta  le  reverfion  a  uh  outer  eh 
fee,  et  le  tenant  a  terme  de  vie  attuma, 
%c.  et  puis  ie  grantee  del  reverfion 
friorujl fails  heire,  ore  mefme  le  rever-* 
fion  4^vient  al  feignior  per  voy  d*ef 
c/ieate.  Si  eh  ceji  cas  le  tenant  a  ierme 
rfe  vie  deviaji,  et  le  feignior  perforce 
4efon  efcheate  enter  en  la  vie  le  tenant 
en  le  taile,  e'tpuis  le  tenant  en  le  taile 
ifnoruft,  tl  fembte  en  ceo  cas  que  ceo 
M*eji  pas  difcontinuance  al  ijjiie  en  le 
',texlt,  ne  a  celw/  en  le  remainder,  ihes 
que  il  poit  hien  enter,  pur  ceo  que  le 
fdgnior  eft  eins  per  voy  d*efcheat,  et 
i^ny  per  le  tenant  en  le  taile,  S^c, 
Mes  fecus  e{Cei,ji  le  reverfion  uji  ejte 
neCate  en  le  grantee  en  le  tie  de  te^ 
ndttt  en  le  taile,  car  adonque  uft  te 
grantee  efi  eins  en  Us  tenements  per  h 
temMt  en  ie  tayle,  %  t^c% 


JJ'OTE,  if  thete  be  lord  and  te- 
"^^  nant^  and  the  tenant  giveth 
lands  to  another  in  taile,  the  remain- 
der to  another  in  fee,  and  after  the 
tenant  hi  taile  makes  aleafe  to  a  man 
for  a  terme  of  lifei  ficc.  faving  the  re* 
verfion,  &c,  and  after  gjanteth  the 
reverfion  to  another  in  fee,  andriae 
tenant  for  lifeattome,  kc.  and  after 
the  grantee  of  die  reverfion  die  with* 
out  heire,  now  the  famfe  reverCbii 
commeth  to  the  lord  by  way  of 
efcheat.  If  in  this  cafe  the,  teiiaiit 
for  life  diethi  and  the  lord  by  toice 
of  his  efcheat  enter  in  the  life  of  t^- 
tant  in  taile^  iaind  after  the'tehanl  m 
taile  dieth,  it  feemeth  ,in  this  cafe 
that  this  is  no  difcontinuance  to  the 
iflue  in  taile,  nor  to  him  iii  the  r§^ 
maind^r^  but  that  he  may  well  ent^r, 
becaufe  the  lord  is  in  by.Wdjr.of  ef« 
cheat,  and  not  by  the  tendnt  ih  fayk. 
But  otherwife  it  (hbuld  bee,  if  the 
reverfion  had  beetle  execnted  in  itHs 

S grantee,  in  the  life  of  tenant  in  tayl^ 
or  then  had  the  grftatee  bigien  hi  thte 
tenements  by  the  tenant  in  tSuiie,  8lOi 


.VSIeMteia   nntilS  reafcnt  ct  this  cafe  is  here  rendr^d  (d^  befote  it  Wik^ 

this  Chapter^  that  albdt  the  reveHion  be  executed  in  tbeJflA 
by  efcheat  ih  the  life  of  tenant  in  taile«  yet  becaufe  heU  natjoaljr 
the  tenant  iA  tailo  but  by  efcheat,  it  worketh  no  difcoxttiniiaiidt 

But 


*  ^c^  added  in  L.  ami  M.  and  Mi^ 

INoia^tem,  L.  and  M»  and  Rbli. 
taiUf  kretfimmterm  tm  Mtsr  ft$f  aM 


in  L.  and  M.  nor  Rob. 
I  arr,  not  in  L,  and  M«  nor  Hoh*^ 


Vt^i  3-f  '■'-  GrKfcontmuandc:.       Se^.  643-— 6*5; 

fiiit  if  It  had  becfiB  eitorteJiq  tbc^  Kfe  of  tenant  in  tailQ  in  tb«^  pb.  i.ft).  tK- 
jgmitee  whieh  was  in  by  tei^t  ift  t^fe,  then  (he  lord  by  eftheat  j*- *  ^^-^  > 
fliould  hwe  taken  bdvanta^t  b!  k.    But  of  Uus  fufTiclent  bath 
ktenc  fitid  before  in  this  Cbapter. 


Sea.  643,  644,  &  645. 

f'TRM,  fi  un  parjon  d'un  efgUJe  A  LSO,  if  BpRrfonof  a  church  or  . 

■    oava  vkar  d'«n  eJ'gHJi,  alien  cer-  "^  vicar  of  n  chttrcb  alien  ceruine' 

tainettrresoatenementt  parcel  de fan  lands  or  tenements  parcell  of  his 

glebe,  S(c.  a  un  outer  enjee,  et  moruji,  glebe,  8ic.  to  another  in  fee,  and  die 

ou  rt^'igne,- S^c.  firn  Jacceffor  poit  bien  or  refigne.  See.  his  fucceflbr  inay 

Seated,  nient  cotitnjleant,  tia  aliena-  well   enter,    notwithftandine   fnco 

Hon,  come  ejl  dit  en  un  Nota  2  PI.  4.  aUenation,  as  is  laid  in  a  Nota9  H.  4. 

'  Tur^tie.  Mica,  quud  lie  incipit.  -  I'ermino  Mick,   which    b^nneth 

thus. 


Se6t.  644. 

it  pro  IKTOTA ouoddi6lumfuit prolegft 

ccompt  in  awntof  account  brought  by 

e*veri  a  mafter  ofa  college againll  a chap- 

,  ou  un  laine,  that  if  a  parfon,  or  vicar,  grant 

zl  elide  ccrtaine  land  which  is  of  the  right  of 

(  devie,  his  church  to  another  and  die,  or 

ter,  ifc.  changeth,  the  fucceflbr  may  enter, 

ceo  que  8cc.     And  I  take  tlie  catife  to  bee, 

ifie,  4rc.  for  that  the  parfon,  or  vicar,  that  is 

ed  pas  feifed,  &c.  as  in  right  of  hia  churchy 

ements,  hath  no  right  of  tha  fee  fimple  m 

eeo  de~  the  tenements,  but  the  right  o?  the 

et  pur  fee  litnple  abideth  in  another  per- 

i  enter,  f^n;  and  for  this  caufe  his  fuccef- 

nation,  four  may  well  enter,  notwithftanding 
fuch  alienatioQj  &c. 


i  ;.    ,  Sea.  645.  ,   .       ... 

f^AR  unevefquf  pHt  aver  breve  "pOR  abifhop  may  have  awritcif 

tr^- Se'droit  dei  tenements  de  droit  de  ^    right  of  the  tenements  of- tfie 

-J^'^fife.  pur  ceo  que  le  droit  ejlai  right  of  his  church,  forthat  theright 

'^wwrcAcnwter,  et  le  fee  fimple  dtfnurrant  is  in  his  chapiter,  and  the  fee  limpie 
^  ■                                                   e»  abideth 

f  vert  tmcit^tiitu—d'uM cbi^l,  h.  and        \  tntmmtdt  dr^  di  fimij^p,  fv  tn 

M-MxllWi.  muUdmtijttm  fim  ekafittr,  0  U~i^'a 

t'f-Wjt.udM'WlKob.  t- anrf  M.  bor  Boh.      - 
Aaj 


UljrS-  Cap.  11.      or DHconfcinuance:  Se^.  64Sn 

iti  luy  it  en  fort  chapiter.    Et  ttn  abideth  in  iiirh  find  iin  hia  ehapher. 

deanepoU  aver  hreve  de  droit ,  pur  And  a  deane  may  have  a  Avntof 

ceo  quele  droit  demurt  en  luy.    J  £t  right,  becaule  the  right  reiiKiyncs  iii 

un  abbepoit  aver  briefe  de  aroity  pur  him.  And  an  abbot  may  liave  a  writ 

ceo  que  le  droit  demurt  en  lutf  et  en  of  ri^^hr,  for  that  the  right  remayne* 

foncovent.    Et  unmajler  d^uihof'  ia  him  aad  iu  hiscovent.    And  a 

pitall  poit  aver  briefe  de  droits  pur  mafter  of  an  hofpitall  may  have  a 

ceo  que  le  droit  demurt  en  luy  et  en  writ  of  right,   becaufe  the  right  re- 

fo$  confreres,  i^c*'  Et  fie  de  aliis§  maiaeth  in  him  and  in  bis  confreres, 

caiibus  coDfiqnilibus.  ||   Mes  un  par^  &c.  And  fo  of  other  like  cafes.  But 

fon  ou  ^m  vicar  ne  poit  aver  briefe  de  a  parfon  or  vicar  cannot  have  a  3;vnt 

droits  Isc*  ot  right,  8cc. 

"  pARCEL  dc /on glebe,  Sf-c"    In  whom  thefeefimple  r«  .-      t 
fi^iL?/  ***  of  the  glebe  is,  is  a  queflion  in  our  Lookes.  [a].  Some  t*^"^  *     -* 

bold  that  it  is  in  the  patron;  bat  that  cannot  be  for  tworeafon& 
Firfl,  for  that  in  the  beginning  the  l&nd  wns  given  to  the  parfon  and 
bis  fucceflbrs,'  and  the  patron  is  no  fucceflbr.  Secondly,  the  words 
VJde  Regiftr.  of  the  writ  oi  juris  utrinn  be,  Ji  Jit  libera  eleemofiua  eedeficc  de  X>. 
^Efh**^^*  and  not  of  the  patron.  Some  others  doe  hold  that  the'  fee 
liH.B.o!^'*  fimple  is  in  the  p<itron  and  ordinary;  but  this  cannot  be,  for  the 
<F.N.  13.48,  caufes  abovefaid  :  and  therefore,  of  iiecefTitie,  the  fee  fimple  is  in 
49.  a.)  abeyance,  as  Littleton  faith.     And  this  was  provided  by  the  provi- 

Jn^'  ^'  ^^  ^'  dencc  and  wifdome  of  the  law  ;  for  that  the  parfon  and  tioar  hat^ 
2  ^11  Ab*  curam  anhnarum,  and  were  bound  to  celebrate  divine  fervice,  andad- 
5^9.^ '  miniAisr  the  facrajn«nts  \  and  therefore  no  ad  of  the  predeeeflbr 

ihculd  make  a  difcontinuance  to  take  away  the  entry  of  the  fkeceflofv 
and  to  drive  him  to  a  reall  adlon,  whereby  he  fhould  be  dellitule  of 
tnaintenatice  in  the  meane  time.  Upon  coufideration  of  all  our 
bookcs  I  obfervc  this  diverfitie :  that  a  parfon  or  vicar,  for  th)&faen<^- 
fit  of  the  church  and  of  his  fucceflbi*^  is  in  fome  cafes  efteemod  in 
law  to  have  a  fee  fimple  qualified  ;  hut  to  doe  any  thing  to  thfepfeju- 
dice  of  his  fucceiibr  in  many  cafes,  the  law  adjudge tb  him  tt»  havB^ 
Bradon  lib.  4.  ^flp^^  |ju^  ^j^  eftate  for  life.  Caufa  ecckjict  publicis  tavfie  ;a^«^- 
£!"»*fJi'  - .«       rwitur :  and  Suoand  ratio  ejt  qva  pro  reiigione  facit,    ktuSiiEccMia 

IUit.tOl.14J.         -        ..  .  1-  r  ^  u  j*^'  ^'  Ji 

fungitur  vice  mtnoris,  meliorcm  facere  potcjt  condittonan'jMam^  .«- 
teriorem  nequaquam,  i   ^     ^  . ; 

F.  N.  B.  55  P.       As  a  parfon,  vicar»  archdeacon,  prebend,  cbantery  prkU,  Sdd 

?o^H  r  5  ^^  ^^^^*  "^*y  ^^^^  *"  aftion  of  wafte,  and  in  the  writ  it  fb^l  be 

fdid,  ad  exha:rcdatiofiem  ecclcfia:,  Sfcipjius  B,  or  prabefidtt  ipfute^A*  . 
F.N.  B.49. ).         And  the  parfon,  &c.  that  maketh  a  leafe  for  life,  ihall  hirvea 
ID.  n-  ^  fto  E.  s.  confimili  cafu  during  the  life  of  the  lelTce,  and  a  writ  of  entiie  rr»2i    h  1 
tit.  Jurif  mrum.  ^j  cominunem  U'gein  after  his  death,  or  a  writ  ad  ttrminmn^^^  '     -' 

T  !:?*.£*  ^4  A     ^wi  pra:teriit,  or  a  guhd  permittat  in  the  debet ^  and  none  can  nuufi- 
Jiiris  u  train  14.     '.^  r  W  r         ,.     i.  ^  ^  -     /•     i^       %         r     .     \' 

1.  14  £.  3.         ^^'^^  ^^y  ^'  ^"^^*^  writs,  but  a  tenant  m  fee  iimple  or  fee  tayle. 

i6ld.  4.     F.  N.  R  50.     30  E.  5.  t6.    21  E,  3. 1 1 .  tit.  Bntrie  10.     F.  N,  B.  206,  F. 
Kegiftr.  9$r.    4  K.  4.  2.    8  K.  3.  tit.  Entrie  3.    T  IJ.  3. 54,  55.    (Am.  67.  a.) 

I- 

And  a  parfon,  &c.  may  receive  homage,  which  tenant  ibr  life 
cannot  doe.     Temps  E.  i.    Incumbent  ig,  .>! 

I'^'sft'  ^*  ^  *^'       [c]  Likewife  a  parfon,  &c.  ihall  have  a  writ  of  mefnci  and  a 
^^"••-  contra  formam  feoff  amenti. 

Bat 

t  £f  tar  ahbi  foU  avif  hriefi  ds  dfU,  \  in  added  L.  and  M.  tnd  Roh.  ' 
f9r  ceo  que  U  droit  dmurt  en  lu]f,  not  ia  L,  |  fisfr.  added  t.  and  M.  and  Rob. 
and  M.  nor  Ro!i« 


Lib."  3,  *        Of  DiArontmttlmc^.  S&6i:;  6*5.  • 

But  a  parfon  camiot  niaka  a  difcontinuancd,  as  Littleton  here  _  -  <  -  > 

teacbeth ;  for  that  ftioulcl  be  to  the  prejudice  of  his  fucceflbr  to  ; 
take  away  his  entrie,  and  to  drive  hini  to  a  reall  adion. 

AJfo  if  a  parfon,  he.  make  a  leafe  for  ye  ares,  referving  a  rent,  (i  RoIL  Abr.     , 
and  djeth,  the  leafe  is  determinedly  bis  death  ;  ss  if  tenant  fqr  476. 479.  4ft8:  ' 
life  had  made  a  leale,  no  acceptance  of  ttie  rent  by  the  fucceflbr  ^^^'  ^'•f-  ^-    . 
<:an  make  it  good,     Alfo  in  a  reall  aftion  a  parfon^  vicar,  arch-' g  j^fj^  ^^^^^ 's 
deacon,  prebend,  Sec.  (liall  have  aid  of  the*  patron  and  ordinarie,  as  334.) 
ten^int  for  life  Ihull  have.     So  as  it  is  evident,  that  fo  many  pur-  «)  JJ,  3.  tit 
pbfes  a  paiibn  hath  but  in  effe6l  an  eflate  for  life,  and  to  many  a  ^]^-  30.  -      .  \ 
qutdified  fee  fimple,  but  the  entire  fee  and  right  is  not  in  hipi ;  |^£^^^'^y '      ' 
and.tUat  is  the  reafon  that  bee  cannot  difcontinue  the  fee  fimple  that  g  h\  $';  24!       '« 
he  hath  not,  nor  ever  had ;  for,  as  it  hath  beene  faid,  Onmis  prkatio  11  H.  6. 9. 
prcrfappoTiit  habit  urn.     And  for  the  fame  caufe  he  cantiot  have  a  writ  6  E.^-  45. 
of  right  right,  nor  a  writ  of  right  in  its  nature  ;  as  a  writ  of  right  v^^^'^^Jf*- 
Jur*difclabrtcr  o(  cuHomes  and  fervices,  Vie  in  jiijth  reorw,  vationabiH'  /pip.' 530.)  * 
lfU8  divifis^  quo  jure,  and  the  like.  ... 

But  here  it  appeareth  hy  Littleton ,  that  fuch  bodies  poh'tike^^f  Cro.  200. 
or  corporate  as  have  a  fole  feifm,  and  may  have  a  writ  of  right,  Ant.  325.  b. 
for  that  the  fee  and  right  is  in  them  (albeit  they  cannot  abfolutelv  P'"*  35^-  ^*^ 
I      convey  away  their  lands,  &p.  without  aflcnt  of  others),  may  mak«  *  ^'^  , 

a  difcontinuance  ;  as  a  bifliop,  an  abbot,  a  deane,  a  mafier  of  an 
iiicfpitall,  and  th^  like.  But  this  is  to  bee  underftood  where  a 
<ieaii^,ef  a  mailer  of  an  hofpitall,  &c.  are  folely  feifed  of  diftin^fc 
|>nlftnions :  for  if  the  bodie  that  is  ieifed'  be  aggregate  of  many, 
afc  the.desne  aiid  chapiter,  mailer  and  confreres,  &c.  then  the  feoif-' 
iktent  4>f  the  deane  or  mafter  is  fo  far  re  from  a  difcontinuance  as  it 
JBSLili^fm.  '  1  ■       .  ^» 

And  theie.  that  have  the  fee  and  right  in  them  (hall  not  have  aid  44E.  3.1K 
ui. reaped  of  their  high  and  large  cftate,  albdt  any  of  them'be  tlH. 4.68. 
-pivftntabk :  but  a  deane  that  is  collative  ihall  have  aid  of  the.  9K.  4.  I6. 

kiha.     •  '  '  •  la  E»  3. 7» 

o  6E  3  11 

Aftditas  to  be  ohferyed,  that  the  remedife  i^  trer  cgreeable  to  sEisl'^Aiidicr. 
,.i^  Ti^htr:  and  therefore  the  biihop,  deane,  mafter  of  an  hofpita)!,'  12  H,4. 11. 
that  MtK  college  and  common  feale,  or  the  like,  (hall  have  a  wfit  32  E.  3.  Aid  3^. 
.of  risht  right,  which  is  the  hfeheft  remedie,  for  that  they  have  ihe  ^®  5*  5*  \^'.  • 

bigWl€ilate.  '  '         uiuii, 

p  -I    Here  Littleton  cifeth  the  bopke  cafe,  Mieh^  2  H;  4.  as  aa 

L^T      ^'J  authoritie  whereupon  he  groundeth  his  opinion.    A^d  it  is    ■  ' - 

'to  be  obfei-ved,  that  the  yeares  of  H.  4«  were  publiihed  befote 
Lktltton  did  write:  '  '  ",* 

But  at  this  day,  the  biihop,  deane,  ma^rof  an  hofpitall,  or  the  Vid6.^ea.52f.' 
like»,that  have  the  fee  and  right  in  them,  as  hath  beene  faid,  can-  593, ^c. 
wot  difcoDtinue;  neither  can  they  or  any  paiibn^^  vicar,  archdea-  JJ^r'*^*^^Jv 
con,  prebend,  or  any  other  having  any  ecclefiailicall  livings  with  ijac«bicap!^. 
afient  of  deane  and  chapiter,  patron  and  ordinary,  or  the  confent  of  ^ ' 

any  others,   make   any  leafe,   gift,  grant  or  conveyance,   eilate,  •  i  ;•.   - 

'  charge  oir  incumberance  to  binde  his  facceifor  other  than  for  terme        '^      '    '■[ 
of  one  and  twentie  yeares,  or  three  lives  in  puiieilion^  whereupon    • .  /  . 

:  thaaccadoroed  rent  or. more  (hall  be  r^ferved.    Thefe  be  excellent  Lib  ^  / 1  4^ 
lawes,  and  have  beene  well  expounded  for  the  raaintenauctj  of .  reli-  jUb*4rtoL'r€. 
.  gion  and  the  good  of  God's  church  ;  for  ot}ierwii(6  it  is  to  bee  feared  &  20.,tib.\5..* 
tliat  holy  church  would  lofe  more  than  it  would  gaine-  in 'thefe  loi.  9Sci4.  '  • 

;|ovpQ  .    Lib,  6.  fol.  37^ » 

^^^*'  Lib.  7.  foi.  a. 

Jib.  11,  Col  67.    37  H.  8.    Si  H.  8.    3«  II.  8.  -^  37  H.  8.    1 R  6»  tc,      * 

A  a  4  But  V 


Lib.  8.  Cap.  11. 


Of  Difcondnu^ce.  Se3.  54tf. 


MPafch. 
ChciKjt't  oafe. 
Evelqiie  deCjin- 

(t  Sid.  480 


Purtcr'i  caie» 


|.ib.4.ill.llS« 
1^4<.  Ue.  in 
lAiobrrt*«  cafe^ 
Eccle&ifliciu 
p.  34.  vcr.  tS* 
{fi  Rep.  191.  a.) 


14?.  *.jttr» 
^99  4>      . 


'  But  whpre  LUtkt^n^  in  thj«  and  i>tber  S«6litm«,  make<  tnention  of  , 
mailers  of  bofpitaU,  the  readttr  mvtl  know,  tbat  (ince,  l,iitkt9n' 
ivrote,  there  hath  beetie  a  great  alteratioa  madp  by  divers  ^x\&j^i 
paiUameat  concerx^ing  hofpitals, 

"  Mafttr  del  hofpitall!*  Thefc  points  concerning  bofpitals  were 
refolveo  [e]by  the  juftices. 

Firft,  that  no  hofpitall  was  given  to  the  crowne  by  th^  ftatute  of 
27  //.  8.  nor  anv  hofpitall  is  within  the  ftatute  of  31  7/.  8.  of  mc^- 
nafteries,  but  only  religious  and  ecclefiarticall  bofpituls,  and  that  no 
lay  hofpitall  was  within  thofe  ftatutes. 

Secoudly,  if  upon  tbe  foundation  of  any  lay  hofpitall,  or  after  it 
was  ordainedi  that  one  or  divers  prieits  (hould  be  maintained  within 
the  hofpitall  to  celebrate  divine  fervice  to  the  poore,  and  to  pray 
for  the  foule  of  the  founder,  and  all  chriflian  foules,  or  the  like  ;  and 
that  the  poore  of  fuch  hofpitall  (hould  make  tbe  like  orifons,  yet 
fuch  an  hofpitall  is  not  within  the  f:ud  ftatutes ;  for  tbe  hofpitall  is 
J^y,  and  not  religious ;  and  all  or  the  moil  part  of  antient  lay  bof- 
pitals were  founded  or  ordained  after  tbe  like  fort ;  and  the  makers 
of  tbofe  Aatutes  never  intended  to  pver^brov^  workes  of  charitie,  but 
to  taiie  away  tlie  abufe. 

Tbirdly»  that  no  bofpitall  was  given  to  tbe  king  by  the  fiatute  of 
$7  if.  8.  but  in  two  cafes,  where  the  donors,  fovrnders  or  patrods, 
&<;.  had  entred  and  expulfed  tbe  prielb,  wardens,  ^c.  betweene  tbe 
fourth  day  of  Februarie,  Auno  ^7  //.  8.  and  the  five  and  twentieth 
of  December,  Anno  37  if.  8.  or  where  king  Htnry  the  eighth,  by 
commiiTion  according  to  that  a6i,  Aiould  enter  and  feife  the  fame  j 
but  that  d^teimined  by  the  death  of  that  king. 

Fourthly)  that  the  (latute  of  1  £.  6.  extended  not  to  any  hofpitall 
vbatfoeyer^  either  lay  pr  religious,  as  by  the  fame  appeareth. 

An^  I  was  pf  cpunfell  with  the  lord  Cheney  in  this  cafe,  which, 
feeing  it  may  doc  good  for  maintenance  of  charitable  ufes,.  I  thought 
good  fummarily  tp  report  it.  To  this  I  will  adde,  Panit  pavpcruiu 
vita  pwpenm  i  qui  cUfraudai  eos  virfangutnU  ejt, 

Nota,  Of  bofpitals,  fome  are  corporations  aggregate  of  many -4 
as  of  mafler  or  warden,  &c.  and  his  confreres':  fome,  were -the 
mailer,  or  warden  hath  only  the  eilate  of  inheri^nbe  in  bim,  and 
the  brethren  or  Mers  power  to  confentt  having  college  and  com- 
mon feal^ :  fome,  where  the  mailer  or  warden  bath  the  f^ate  ia  him^ 
but  hath  no  college  and  common  feale ;  and  fu£h  a  maimer  or  war* 
den  (hall  have  sl  juris  utrhin :  and  of  tbefe  bofpitals  fome  bee  eli|^i- 
^Uj  (o^ie  donatiyei  and  fome  prefeatable,- 


(fr.».lB,48.> 


Se6l.  646. 


ll/fSS  le  plmi  hant  brief  erne  ik 
^^-^  poient  aver  eft  le  triefe  <fe  jpris 
utr&ta),  h  q^el  ell  ground  proof  e  gue 
k  droit  defee  fvefi  en  eiix,  ne  en  mf 
4iut$r$f  tfc.  Mes  le  droit  d^feefimpfe 
^  emabeiixncef  iic,  ceo  eft  a  dire,  qm 
%l  tft  tantfokmtfU  en  le  remembrance^ 
ifntendemnt  et  i:onJider(itiqn  de  la  /ey, 


T>  UT  the  higlieft  writ  ttiat  liiejr 
• '  can  have  is  the  writ  of  juri4 
'^tritin,  which  is  a  great  proofe  that 
the  right  of  fee  is  not  in  thejn,  nor 
^D  ^ny  others,  &c.  But  tbe  right  of 
the  fee  fimple  is  in  abeiance,  mat  is 
to  fayj  that  it  is  only  in  the  reihem* 

Wanp^>  inte^dmeixt  fuod  cOniid^ra- 

tion 


tib.  d. 


Of  Difconi^Quance* 


Seft..  64?. 


r_  .^   ,-1*4^.     Car  wotf  femble  que 
L342-  D.J  ^^.^^  ^j^^j'^  ^  ^^  tiel droit  que  eft 

dit  en  divers  litres  ejlre  en  abeyance^ 
tfi  4-  u  taut  a  dire  en  Lalyne  (J'cilicet\ 
Talis  res,  vel  tale  redtum,  quae  vel 
quod  nan  eil  in  homirte  adtunc  fu- 
perftite,  fed  tantninmodo  eft,  et  con* 
Jiltil  in  confideratioue  et  intelligeu- 
tia  legisy  et  quod  alii  dixerunt, 
talem  rem  aut  tale  reftum  fore  in 
nubibus.  'l^MesjeoJvppoJt  que  Us  in* 
tendenmi  per  ceuxparolsy  iniiubibus^ 
Sec.  comejeo  aye  dH  adevant,  § 


tioD  of  the  lav^  8(»c.  fpr  it  feemeth  to 
me,  that  fuch  a  thing  and  fuch  a 
right  which  is  fayd  in  divers  bookes 
to  be  in  abeyance,  is  as  mfich  to  far 
in  Latiue  (i'cilicet),  Ta/is  res,  vel  tait 
re^lunif  qu(e  vel  quod  nan  eft  lyi  ho- 
mineadturtcJuperftiie,Jed_tantumjno- 
do  eft,  el  cojifyiit  in  confideratione  et 
ijiteUigentia  legis,  et  quod  alii  db^e- 
runt,  talem  rem  aut  tale  reSlum  fare 
in  nubibus.  But!  i'uppofe,  that  they 
UM^ane  by  thefe  words  (in  nubibus, 
4rr  J,  as  1  hav^  faid  before. 


'*  E^  a6«a»ce.''  (1)  That  is,  in  expe6btion,  of  the  French  word 
ba^/er,  to  expe^.     For  when  a  parfon  dieth,  wee  fuy  that  the 
freehold  is  in  abeyance,  becaufe  a  fuccelTor  is  iti  expectation  to  take 
it ;  and  here  note  the  nt^ceflitie  of  the  true  interpretation  of  words. 

If  tenant  pur  terme  d* outer  vie  dieth,  the  freehold  is  faid  to  be  in 
abeyance  untill  the  occupant  entreth.  if  a  man  make  a  leafe  for 
life,  the  remainder  to  the  right  heires  of  /.  5.  the  fee  Ample  is  in 
abeyance  untill  /.  S.  dieth.  And  fo  in  the  cafe  of  the  parfon,  the 
fee  and  right  is  in  abeiance,  that  is,  in  expe^tion,  in  remem- 
brance, entpndment,  or  conflderation  of  law,  i .  In  cofijide  rat  tone 
ftve  itttell'tgentid,  legis,  becaufe  it  is  not  in  any  man  then  hvii\g; 
'and  t\ie  right  that  is  in  abeiance  is  faid  to  be  ih  nvbibvs,  in  the 
clouds,  and  therein  hath  a  quiditte  of  fame  whereof  the  poet 
fjpeaketh:  '      , 

IngrediturqitefylOytt  caput  inter  nuhila  condit* 


94  £.  3.  65. 

Vi.  Sect.  648, 
619,  6;30,651. 
Vide  Sea  1. 
(Hub.  338. 
Ant.  963.  b, 
«  Roll.  339. 
Poft,345.ji.- 


9  ^ 


Seel.  647. 


TTEMyfi  un  parfon  d\n.  efglije 
devie^  ore  le  frankteneaient  del 
glebe,del  parfonage  e/l  e(i  nulluy  du^. 
rarU  le  temps  que  le  parfonage  eft 
voide,  mes  in  abeianre ;  c'e/lafcavoir, 
in  confideration  et  e^  le  tt\telligerice 
4e  le  ley,  taumu  un  atfter  foit  fait 
parfon  de  mejaie  I'efglife:  et  imme^ 
diat  qmnt  un  auter  ^\\  fait  parfon, 
le  frauktemme^  e»  fait  ^i  en  l}(^ 
CQtnefuaxffbr*  % 


A  LSO,  if  a  parlbn  of  a  church' 
'^'  dieth,  now  the  freehold  of  the 
glebe  of  the  parfptlage  is  p  ngne 
during  the  time  tliat  the  parronage 
is  voide,  but  in  abeiance^  viz.  in  con^ 
li  deration  and  in  the  under  (landing 
of  the  iaw>  untill  another  be  made 
parfon  of  the  fame  chi^rch^;  ^nd 
immediatly  when  another  is  made 

Earfon,  the  freehol4  in  deed  is  in 
im  as  fucceffor, 

"5/ 


*  Qfr.  not  In  L.  and  M.  noir  Roh« 
iiit^^^,  *  L*  «nd  M.  and  Roh. 
1  ^c.  fdde^  X..  and  M.  and  Rob. 
iMftjeo^i^jr  ^  Us  tMUtfdermii  pif 
ff^  fmli$  Jm  ^Urnst  ^c,  x^l  in  L.  >nd 

(i)  [See  Note  »9«.] 


M«  nor  Rob. 
f  &c,  added  £•  and  M.  and'Rol^ 
I  fait  not  in  L.  i^nd  M.  nor  Roh,  ' 
%  j^f  •  added  L.'gnd  M.  aad  R«)h« 


Lib.  3.  Cap.  11.        Of  Difcontbilance.  Seel.*  648., 

'      •  **  Cf  J  «ii  par/on  d'un  efglife  dcvic,  SfC.**    So  \i  is  «f  a  bifhop,  ah- 

bot,  deunc,  archdeacon,  prebend,  viciir,  and  of  cVery  otiier 
folc  corporation  or  body  poll  tike,  prefentative,  elfdivc,  or  donative, 
B?aA.  li.  1.  C.2.  which  inheritances  put  inabeiance  are  by  fonie  called /itcrtdi/u/t's 
Uric.  f.  t49.  ^ '  jacetitts ;  and  fome  lay,  que  hjte  tjl  en  balavntc. 


Se6t.  648. 


[343-  a-l 


fTEMf  afctais  peradventure  voi-- 
tetit  arguer  et  dire^  que  entaut  que 
ttn  parfon  ore  Caffent  del  patron  et 
ixrdinarie,  poit  gtiinter  vn  rent  charge 
Hon  del  gtebe  del  parfoNftgeenfee,  et 
jffint  charger  le  gleCe  del  paifomige 
perpetualrnentj  ergo  Us  out  fee  jimp/ e^ 
ou  ideux  bu  un  de  eux  avoit  fee  fimple 
*  al  meins  f  •    A  ceo  poit  ejire  rejpon^ 
due,  que  il  ejl  principle  en  le  lex{^  que 
de  clUfcum  terres  il  y  ad  fee  jimple^ 
t^c.  en  afcun  home,  on  J  auterment  le 
Jee  fimple  eft  en  aheyauct  |[,     Kt  un 
a%tter  principle  eft^  que  chefcun  terre 
de  fee  fimple  poit  ejirc'  charge  de  vn 
rent'charge  en  fee  per  ua  toy  ouper 
autcr,     Et  quant  del  rent  ejt  graunt 
per  hfait  le  parfon,  et  le  patron,  et 
i^ordinarie,  S^c.  en  fee,  nul  avera  pre^ 
judicc  ouparde perforce  de  tiel grants 
forfque  les  ^  grantors' en  lour  vies,  et 
les  heires  le  patron,  et  Icsfuccejjorsdel 
ordinary  apres  lour  deceafe.  Jit  apres 
tiel charge,  fi  le^*  parjjn  devie,fon 
fucceffbur  nepoit  vcner  a  le  dit  efglife 
de  ^jtre  parfon  de  mefme  le  efglife  per 
f  la  lei/,JorJqueper  prefentment  del^a- 
iron,  et  aamijton  et  injiitution  del  or- 
dinarie.  +  +  jE^  pur  eel  caufe  il  co-dent 
que  le  fuccefforfoy  teigne  content,  et 
agree  de  ceo  quefon  patron  et  Cordis 
narie  loyalmentfefoyent  adevant,  4c- 
Mes  ceo  n'ejt  proofe  que  le  fee  fimple, 
i;c.  eft  en  le  patron  et  I'ordinarie,  ou 
en  afi^n  de  eux,  Sfc.    Mes  la  caufe 
que  tiel  grant  de  tent^charge  XX  ^ft 

bone^ 

'  *  Bt'^an,  L.  and  M.  and  Roh. 
f  fifr.  addtd  L.  .^nd  M.  and  Koh. 
}  outer mtm  not  in  L.  and  M  nor  Roh.  - 

I&fc.addea  L.  and  M.  atui  l\.r.. 
-J     • . 


ALSO,   fome   peradventure  wil 
argue  and  fay,  that  inafrnuch  as 
a  parfoD  witli  tl\e  aifcnt  of  the  patron  , 
and    ordinary,  may   grant   a  rvut 
charge  out  of  tlie  glebe  of  the  par- 
Ibnagc  in  fee,  and  fo  charge  the  glebe 
of  the  parfonage  perpetually,  ergc^ 
they  have  a  fee  iimple,  or  two  or  one 
of  them  have  a  tec  fimple  at  the 
leaft.    To  this  may  bee  anfwqredi 
that  it  is  a  principle  in  law,  that  of 
everielaud  there  is  a  fee  fimple,  &c 
ID  fome  bodie,  or  otherwife  «the  'fee 
fimple  is  in  abeyance.    Anft  there  is 
another  principle,  that  every  land  of 
fee  fimple  may  bee  charged  wltli  a 
rent  charge  in  tee  by  one  i*'ay  or. 
other.  And  when  fuch  rent  is  grant*- 
ed  by  tlie  deed  of  the  parfou,  and  the 
patron,  and  ordlpane,  &c*.ia  ft^ei 
none  fl)all  have  prejudice  orluQe  by 
force  of  fuch  grant,  but  the  gra(xtpq» 
in  their  lives,  aod  the  heires  of  tl^e 
patron,  and  the  fucceiToura  of  ithe 
ordinarie  after  their  deceaie.    At^ 
after  fuch  charge  if  the  parfon  die, 
bis  fucceifor  cannot  come  to  the  fay'd 
church  tQ  be  parfon  of  the  faiiieby 
the  law,  but  by  the  prefentment  of 
the  patron,  and  admitiion  and  infti-. 
tution  of  the  ordinarie.  And  for  this 
cauie  the  fuccefibur  ought  to  hold 
himfelfe  content,  and  agree  to  that 
,  which  his  patron  and  the  ordinarie 
have  lawfully  done  before,  8cc.  But 
this  is  no  proofe  that  the  fee  fimple, 

&;c. 

^  granfors^^fraHteii,  L.  and  M.  and  Roh. 
^^  parfon  not  in  L.  and  M.  nor  Roh. 
f  t  ^^*  added  L.  and  M.  and  Roh. 
U  9c,  sodded  L.  and  M.  and  Roh.  . 


Lib;  3;'  Of  Difcontinaance.  Sefl.  (>48  ^ 

honc^  'e'fly  pur  ceo  que  cent  queux  ave^  &c.  is  in  the  patron  and  the  ordlna- 
ront  intaejty  ^'c.  en  (a  dit  elgfife,fci^  rie,  or  in  either  of  them,  &c.  But 
li'tet,  le  patron  j'olonque  la  tet/  tern-  the  caufe  that  fuch  graunt  of  rent- 
poialy  et  Curdlnaricfolouqve  la  iey  charge  is  good,  is,  for  that  the}' who 
fpirituai,  fueront  aljentus,  ou  parties  have  the  interell,  &c.  in  the  iayd 
\i  iiel  charge,  S^c,  lit  ceo  femble  ejire  church,  vi«.  the  patron  accor Jin«j  to 
la  verie  caufe  que  tiel glJlje  poit  ejlre  the  law  tettiporall,  and  the  ordinal  ie 
charge  enperpetuitiey  \\  S^'c.  according  to  the  law  fpiritual,  were 

affenting,  or  parties  to  fuch  charge, 

&c.    And  this  feemeth  to  be  the  true  caufe  why  fuch  glebe  may  be 

charged  in  perpetuitie,  &c. 

"» /--^  C/^  «">  principle  en  la  ley ^   Sfc'*    Frinciplmn^  quod  efi  quqfi  (Ant.  10.  b.) 

.  primam  caputs  trom  which  many  cafes  h4ve  thiiir  original  I  or 
beginning,  which  is  fo  ftrong,  as  it  lutlereth  no  contradidion ;  and 
therefore  it  is  faid  in  our  books,  that  ancient  pniiciples  o(  the 
Liw  [a]  ought  not  to  be  dilputed,  Contra  ncgantcm  principia  non  cjl  [a]  li  II.  4.  9. 
difpiitandum.  That  which  our  autiior  here  calleth  a  priniciple, 
Scfl,  3  &  90.  he  calleth  a  maxime,  '  Se£t 3  k  90. 

•   Here  Idttltton  in  anfwer  to  an  obje^on  allea^eth  two  principles. 
Firft,  , 

^'  "  Que  de  ckefcvn  terre  il  y  adfetjimple,  S^cJ*    This  is  perfpicuh 
terunkf  and  needeth  no  explanation.    Secondly, 


«( 


Ckcfcun  terre  defee/imple  poft  eft  re  charge  en  fee  per  un  voy  ou 
*•  auter.'*  Hereby  it  appeareth,  that  albeit  the  right  of  the  fee  fim-  (Larapcf'»  c»fr/ 
pip  be  in  al)eyaace,  yet  it  may  be  charged  by  one  way  or  another,  lOltep.  46.  b.> 
Aud  fo  it  m^y  be  aliened  in  fee»  albeit  the  right  of  the  fee  be  in 
abeyance,  or  in  confideration  of  law.  And  hereiti  is  a  diverfitie 
worthy  the  obfervation  to  be  made,  that  when  the  right  of  fee  fun- 
pie  is  perpetually  by  iudgemeut  of  law  in  abeyance,  without  any 
expedation  to  come  tn  ejjc^  there  he  that  hath  the  qualified  fee, 
KoncurreHtlbus  Mis  qua  injure  requiruntur,  may  charge  or  alien  it,  as.  ■' 

in  the  cafe  of  parfon,  vicar,  prebend,  &c.  But  where  the  fee  fun- 
pie  is  in  abeyance,  and  by  polfibilitie  may  every  houre  come  in  effcy 
tlteje  the  fee  fimple  cannot  be  charged  untill  it  commeth  intje,  (1)  (S  Roll,4t9L  '•; 
A**  if  a  leafe  for  life  be  made,  the  remainder  to  the  right  heires  of  ^^^O 
To^A  1^  1  /.  S,  the  fee  iimple  cannot  be  charged  till  /.  S.  be  dead, 
Ijj.yij'  'J  ^\  ji(j  Iq  jg  JJttlcton  to  be  underflood,  viz.  that  either  it  may 
be  charged  i/i  prafenttj  or  iufuturo, 

"  Ckefcun  terre  defee  JimpleP    And  fo  it  is  of  lands  entailed, 
for  they  m^  be  charged,  in  fee  alfo ;  for  the  eftate  Uiile  may  be 
cut  off  by  fine  or  recovery,     AHb  the  ellate  taile  may  continue, 
and  yet  tenaut  in  taile  may  lawfully  charge  the  land  and  binde  the  44  E.  S.  21,  ?*. 
ifi'ue  in  taile.    As  if  adiCTeifor  make  a  ^ift.  in  taile,  ai>d  the  donee  (Pl».Coui.43<>,^> 
ki  confidcfratiou  of  a  releafe  by  the  difleifee  of  all  his  right  to  the 
donee,  granteth  a  rent  charge  to  the  diifeifee  and  his  heires,  pro- 
portionable to  the  value  of  his  right,  this  (liall  hindc  the  iflue  in  Vide  Se^  1. 
taile,     Vidt  5c<2.  1.  Bridsewate/3  caJfe  ;  which  lands,  by  the  rule  Bridgcwutar's 

of  ^^^'  ^  ^^ 
/  I  9fc»  i)ot  111  !#•  and  M.  aor  Roh. 

(l)  On  the  queftion»  whether   the    fte.  abeyance^  fee  Mr.  Fearne*8  EiTay  Ott  CcbtiA- 
fi|Dple,  during  t\\e  fufpence  of  a  contingent    gent  Remainders,  3d  ed.  275. 
tcmaiuder^  remains  in  the  grantor^  or  is  ia 
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«  .       ,  .  •      -'     .  ■ 

of  lAttUtoiij  may  be  charged :  and  therefore  if  the  owner  of>  thofe; 
ihirtcenc  acres  grant  a^  rent-charge  out  of  thofe  thirteene  atrrce 
generally,  lying  in  the 'meadow  of  eightle,  without  menfionirig 
where  they  lie  particularly ;  there,  as  the  (^ate  in  the  land  removes, 
the  charge  fhall  remove  alio.  But  lince  our  author  wrote,  all  eccle- 
fia^bicall.  perfons  are  difubled  to  charge  in  fee  any  of  their  ecctefiafti* 
call  poflefTions,  as  before  hath  beene  fpoken  of  ut  large. 

\nHeSe^503.  "  Et  qua  fit  tiel  rent  ejl  grant,  ^-c'*  This  is  an  excellent  inter- 
(1>*A.  and  Stud,  pretatiou  and  limitation  of  the  faid  principle,  viz.  that  none  (hall 
^^  "•)    .  have  prejudice  or  lofle  by  any  fuch  grant,  but  fuch  as  are  partia 

^     **  *'^*         or  privie  thereunto ;  as  the  patron  and  his  heires,  the  ordinary  and 

his  faccelTors,  and  the  parfon  and  his  fuccelToi  s  ;  which  fucceflbrs 
of  the  pai'fon  are  to  be  prefqnted  by  the  patron  or  his  heires,  and 
admitted  and  inlHtuted  by  the  ordinary  or  his  fucceffors.  The 
like  is  to  be  faid  of  an  archdeacon,  prebendi  vicar,  chauntrie  pri^ll, 
and  the  like. 


Grant  90. 

aits. 

Anniiit.  53. 
(2  Cro.  iy7.) 
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6  E.^  10. 
S5£k9»ca.    ' 
l^icode  Pr6vi- 
IbK  Mat^  Par. 


"  Per  Icfait  le  par/on^  et  patron ,  et  Vordinaricy  4*c.*'  Yet  iflha 
parfon  die,  and  in  time  of  vacatioh  the  patron,  of  the  aflTent  of  tha 
ordinary,  or  the  patron  and  ordinary  grant  an  antmitie  or  rent- 
charge  out  of  the  glebe,  this  ihall' (as  hath  beetle  faid)binde  the 
fucceediug  parfons  for  ever.  * : 

If  there  be  parfon,  patvon,  and  ordinaiy,  and  the  parfon  by 
the  ordinance  and  a(ient  of  the  ordinarie  grant  an  aoooitie  r<«^^  .    i 
to  another,  having  qvid  pro  quo  in  conftderation  thereof,  l4^7;'.i»'J 
this  fhall  binde  the  fuccell'or  of  the  parfon,  without  the  •coil&P^.<rf 
the  patron, 

A  church  parochiall  may  be  donative  and  exempt  fironi  aU  ordi- 
narie juriidiaion,  and  the  incumbent  may  refigpe  to  4he  .  pftlx^<^ 
and  not  to  the  ordinarie ;  neither  can  the  ordinarie  Yiilt,  but  tb^ 
patron  by  comuiiinoners  to  be  appointed  by  him.  And  bj  Little* 
ton's  rule,  the  patron  and  incumbent  may  charge  the  ^^be ;  and 
albeit  it  be  donative  by  a  layman,  yet  mere  laicm  \h  not  capable  of 
it,  but  an  able  derke  infra  facros  ordines  is ;  for  albeit  hee-cOQiC  ik 
by  lay  donation,  and  not  by  admifEon  or  inilitution,  vet  his  fog^r 
tipn  is  fpirituall :  and  if  fuch  a  clerke  donative  be  diAurbed,  the 
patron  fliall-  have  a  quare  impedit  of  this  church  donative,  and  the 
writ  ftiall  fay,  qvbd  permittat  ipfum  prctfentare  ad  ecclejiamf  ^ct  aad 
declare  the  fpeciall  matter  in  his  declaration.  And  fo  it  is  of  a 
prebend,  chantery,  chappell,  donative,  and  the  like ;  and  no  h^ 
ihall  incurre  to  the  ordinary,  except  it  be  fo  fpecially  provided  m 
the  foundation.  But  if  the  patron  of  fuch  a  church,  chanteiji 
-chappell,  &-C.  donative,  doth  once  prefent  to  the  ordinarie,  and  his 
clerke  is  admitted  and  inllituted,  it  is  now  become  prefentabl^.aivji 
never  (hall  be  donative  after,  and  then  laps  (hall  incurre  to  the  orr 
diiuir}',  as  it  fliall  of  other  benefices  prefentable.  But  a  prefeata^ 
tion  to  fuch  a  donative  by  a  ilranger,  and  admiilion  and  inilitutioa 
thereupon,  is  meerely  void,  And  'A\  this  was  refolved  by  tb£  wh«l^ 
court  of  king's  bench,  for  the  re^rie  parochiall  donative  of  Saiot 
Burian  in  the  countie  of  ComewalL 

it  appeareth  by  our  bookes,  and  by  divers  a^  of  parliament 
that  at  the  firil  all  the  bifhopricks  in  England  were  of  the  king'* 
foundation,  and  donative  per.  tratUtionem  i^culi,  (jui  efi)  the  crofier,   - 
whicli  was  the  pailorall  ftaffe,  Sf  aitnu/i,  th<$  riAg  whereby  bee  was  < 
ooarried  to  the  church.    And  king  Henry  the  firft  being  requeued 


Libs  S. 


0(  Difcontmuance. 


Sed.  ^48- 


by  the  bifcop  of  Rome  to ^ make  them  elcftivc,  refufed  it:  but 
king  John  by  his  chajtor  !)earing  date  quinto  Jiinii  annodecimofifh 

tir»o\  granted  that  the  bilhopricks  fhould  be  eligible.     If  the  king  p.  N.  B. 

dofh  found  a  church,   hofpitali,  or  free  chappell  donative,  he  may  35K.4f.A.  B. 

exempt  the  fame  from  ordinarie  jurifdi6tioit,  and  then  his  chancel^  ^^  E.  3.  B.  *  85. 

lor  Ihall  vifit  the  fame.     Nay,  if  the  king  doe  found^the  ^«^<i  Se^**^    «* 

without  any  ipeciall  exemption,  the  ordinarie  is  not,  but  the  king's  ^g  £.  '3.    ' 

rhancellor,  to  vifit  the  fame.     Now  as  the  king  may  create  dona-  Scire  Fac.  11; 

tivQS  exempt  from  the  vifitation  of  the  ordinari^,  fo  lie  may  by  his  ^  H.  7.  14. 

charter  licence  any  fubje^  to  found  fuch  a  church  or  chappell,  JJ*.^:  ^' 

and  to  ordaine  that  it  fhall  be  donative,  and  not  prefentable«  and  to  fx£^^^ 
be  vifited  by  the  founder,  and  not  by  the  ordinarie.     And  thus  be-  Regiftr.  40.' 

ganne  donatives  in  England,  whereof  common  perfons  were  patrons.  Djer. 

^  10  Eli.  f.  srl 

(  UH.ca.  .5.    SH.5.C.1.  (F.  JJ*.  B.35.1;) 

**  OrdmarieJ'    Ordinarius  is  hee  that  hath  ordinarie  jurifdidtion  (9  Rep.  59. 
in  caufes  ecclefiaflicall,  immediate  to  the  king  and  his  courts  of  1i"^?^v 
conAmon  law,  for  the  better  execution  ©f  juftice,  as  the  biihop  or       ^      ^^ 
any  other  that  bath  exempt  and  immediate  jurifdi^ion  in  cuufes 
cccldiaftical]. 

-"  Lejf  temporel/'    Which  confUleth  of  three  parts,  viz.  Firft,  on  (Xnt.  110. 
the  common  law,  exprefied  in  our  bookes  of  law,  and  judiciall  re-  1x5.  b.) 
trords.    Secondly,  on  flatutes  contained  in  adls  and  records  of  par-  ' 
.liameut.     And  thirdly,  on  cuAomes  grounded  upon  reafon,  aiid  ufed 
*  time  out  of  minde ;  atid  the  conilru^on  and  determiniiLion  of  thefe 
tioo*  bedong  to  the  judges  of  the  realms. 

'**  Ley ypiritual,  8fC,'*    That  is,  the  ecclefiafticall  lawes*  allowed  (iJRep.  7jt) 
hf  the  lawes  of  this  renlme,  viz.  which  are  not  againll  the  contmon  1"*"=  Stauic  of 
\±i9  (whereof,  tbe'kmg's  p-reroguiive  is  a  principall  park)  nor  againft  *^  jj:  f"  $i^' 
the^  lUittiitdS  and  cuftomis  of  the  realme  :  ahd  regularly  accorditig  32  H.  c.  fd. 
W'fuch  eoclcfJalHcdll  lawce,  the  ordinarie  and  other .  ecclefiafticall 
j«d^^s  doe  proceed  in  caufes,  within  their  conulance.     And  this  ju- 
yifdidion  was  fo  bounded  by  the  ancient  common  luwifr  of  the 
I'ealfoe,  audfo  dechired  ))y  aa  of  parliament. 

^  '  •'  Admiffion  ^  injtitution!'    In  proprietie  of  fpeech,  admifiion  is/ 

Mien  the  biihop  upon  examination  admitteth  him  to  be  able,  and  ^ 

faifh,  Admit  to  tc  habiletn.     [d]  Inftitution  is,  when  the  bifhop  faith,  [d]  Lib.4.>£TS, 


? 


79. 


Infiitvo  (e  re^torem  talis  tcckfioc  cum  turd  animarum,  Sp  accipe  ctiram 
luam  ^  mcam,    [e]  But  fometimes  in  a  more  large  fenfe,  admijfiu  V^  J*  J*  ^ 
doth  include  tfl^i/v^f/^alfo.:  cujusprafentatvsjit  admiffitSy  (i,e.)in'  re]w!tI*can!A 
JiitufM.    And  it  is  toobferved,  that  inftitution  is  a  good  plenartie  i8fi,i,. 
Againft  a  common  perfon  (but  not  againft  the  king,  UnhflTe  he  be  m  f{  c  If 
iliduded)';  and  that  is  the  caufe  that  regularly  pletiartie  fliall  be  30  £.'3'.  4,' 
tried  by  the  bifhop,  becaufe  the  church  is  fall  by  inftitution,  which 
Is  a  fpintuall  d£t ;  but  void  or  not  void  Ihall  be  tried  by  the  com- 
mon law.  ^j  .   •!»  rt.    ^ 
-    At  the  common  law,  if  an  eftranger  had  prefented  his  clerke,  ^ iS^i^'%^* 
aud  he  had  beenc  admitted  and  mftituted  to  a  church,,  thereof  any  Mirror  c«iS,* 
'fubjeA  had  becne  lawfall  patron,  the  patron  had  no  other  remedy  $5*    Bmdtkt". 
to  reco^^r  "his  advowfon,  but  a  writ  of  right  of  advotvfon,  whefein  "^'^  fo.ft$tk:j 
1  n  the  incumbent  was  not  to  be  removed :  and  (6  it  Was  at  the  JJJ*  *^^*iiii 
^*J  eoamum  law,  if  an  ufuipatioa  had  been«  bad  upon  an  infant  5^  ciifielin! 

at  Bnu  .fif9t,  ^q 

«3,  au. 


fe44- 


.Lib.  3.  Cap.  ri.  Of  Dlfcontinlianee.  Sefi::6'4l» 

6  K.  3. 28. 39.  t>r  (tmt  c6vert,  liaving  an  tdvowfou  by  difirent,-  oriqwit  tenatit  fi>r 

62.  39  E.  3.  24  jjfp  ^^^  ji,g  infant,  fenae  covert,  and  he  in  the  rev^rfioa  wute  drivtn 
IsEis!            ^^  their  writ  of  right  of  advowfon ;  for  at  the  common  law,  if  the 

Qu»r.  imp.  139.  chnrch  were  once  full,  the  incumbent  could  not  be  removed,  aad  , 

lOE.  2.  CoHi.92.  i^lenurtie  generally  was  a  good  pUa  in  a  quare  impedit^  oradifeof 

31  E.1.  Q«»«r.  darreine  prcfentmcnt :  uad  the  reafon  of  this  was,  to  the  intent  that 

^/Vn^^%7  97  *^®  iacuml)ent  might  quietly  intend  and  applie  himfelfe  to  his  fpiri- 

lib  6.^49«  50.  b.  '^^^^  charge.     And  fecondly,  tJie  law  intended,  that  the  hifliop  that 

e  Rep.  Green's  had  cure  of  foulea  within  his  dioceife,  would  admit  and  icititute  an 

c4e.  al^e  man  for  the  difcharge  of  his  dutie  and  his  owne  ;  and  that  the 

f  Cro.  385.  bilhop  would  doe  right  to  every  patron  within  his  dioceOe.     But  at 

F.  N.  B.  33.  h.)  ^jj^  common  law,  if  any  bad  ufurped  upon  the  king,  and  his  pre- 

feiitee  had  beene  admitted,  indituted,  and  induced,  (for  without 

F.  N.  B.  36.  k.  indudion  the  church  had  not  beene  full  agaiuft  the  king)  the  king 

143.'  a.  might  have  removed  him  by  quare  impedit^  and  beene  reHored  to 

35  JL  3.  ca.  3.  jjjs  prefentation ;  for  therein  he  hath  a  prerogative,  qubd  nuUmn 

i^H^/  *^*  21  ^^^P^^  occurrit  regi ;  but  he  could  not  prefeiu,   for  the  plenartre 

1  nl  fol.  19.  barred  him  of  that ;  neither  could  he  remove  him  any  way  but  by 

adion,  to  thread  the  church  might  be  the  more  quiet  m  the  nleasie 

[•]  Li.  6.  f'^.  51.  time.  [*]  Neither  did  the  king  recover  dammages  in  his  qmure  vitpc- 

L.7.  fo.  19.  dit  at  the  common  law.     But  the  faid  ilatnte  [a]  hath  altered  fhe 

^^u  ^^9VL^'  common  law  in  the  cafes  aforefaid ;  as  namely,  Quoad  hoCf  quhdji 

12  E  3  ^^''*  ^^^  accipiat  de  plenitudme  ecclejue  per  f nam  propriam  prctjhnta^ . 

Champerty  9.  tiotttm,  non  propter  ilium  pltnitudinem  remaneat  loquela^  dummodo 

18  £.3.  2.  hn'X>e  infra  tempvs  femejlre  vnpetretvr,  Src  and  alfo  hath  proyiiled 
Temp*  C  1.  remedy  in  the  other  cafes,  as  by  the  faid  ad  appeareth. 

Qoar.  imp.  t8t.  ^  ^  ^^ 

(«]W.2.e».5.     1SB.1. 

M  45  £.  3. 35.  [^]  And  if  the  king  doe  prefent  to  a  church,  and  his  eWke'is 

98  £.3. 4.  admitted  and  indituted,  yet  before  indudion  the  king  may  repeale 

13£i^v.292.  '^^  revoke  his  prefentation.     But  regularly  no  mati  c to  be  put 

Reg.  302,  &c. '  out  ^  pofleffion  of  his  advowfon  but  by  admiflion  and   inftitution 

iB£L  D)r.  348.  upon  an  ufurpation  by  a  prefentation  to  the  church,  rehire  aliqw^Jug 

14  E.  4.  2.  prxjentandi  non  habens  prmfentaxerity  SfC,  and  not  by  collation  of  the ' 

'  V  F*i^o*  hidiop  :  [A]  and  therefore  if  the  bidiop  collate  without  title,  and  his 

imp  18.5.   *"*  clerke  is  ipduded,  this  ihall  not  put  the  right  full  patron  out  of 

w:  2.  ttb.  flip,  poffelfion ;  for  it  f^all  be  taken  to  be  only  provilionally  nrtade  for 

\K\  17  E.  X  64.  celebration  of  divine  fervice  until  the  patron  doe  prefent ;  and 

(2  fiift.  356.  therefore  he  is  not  driven  to  his  quare  impedit,  or  alTife  of  darreiac 

So^al)  ^  *"  pre/entmentt  in  that  cafe ;  but  an  ufurpation  by  collation  fliall  take 

'  **  away  the  right  of  collation  that  is  in  another,  (l) 

(^  Rep.  30.  ft.  It  is  to  be  oblerved,  that  an  ufurpation  upon  a  prefentation  (hall 

'SO.  a.)  not  only  put  out  of  pofleflion  him  that  hath  right  of  prefentation, 

^  .  but  rignt  of  collation  alfo.     Therefore  at  this  day  the  incumbent 
9  H.  8.  32  £r  56.   ftiall  be  removed  in  a  quare  impcditf  or  alTife  of  darreine  prc/enfment^ 

19  H.  6. 68.  if  there  be  not  a  plenartie  by  fix  moneths  before  the  tejie  of  th% 
'  (fUep.'fr.  writ ;  but  then  the  incumbent  mufl  be  named  in  the  writ,  or  elfe  Jie 
•  Cro.  C«r.  74.  (hall  never  be  removed :  yet  at  the  common  law,  if  the  ordinary 
-.Doa.4c  Stud.*  refufed  to  admit  and  inftitute  the  clerke  of  the  patron,  or  when  any. 
"'Si  AnLi7*b>  <iift"rbed  him  to  prefent,  fo  as  be  could  not  preferre  his  clerke, 
/.  i ' '           *  he  might  have  his  quare  impedit,  or  aifife  de  datreine  prefcntment ; 

and  if  the  church  were  not  full,  have  a  writ  to  the  bifhop  to  admit 

: ,  i'  his  clerke:  butfo  odious  was  iymonieiuthe  eye  of  the  common 

law,  that  before  the  ilatute  of  W.  2.  he  recovered  do  daiiunagas. 

......  -'      .-^^ 

.  •  .  . 

(1)  V.  ftat.7  AiUKc,  iS. 


4     * 


Lib.  3.  Of.  Difcontiriuance.  Seflt.  6:40. 

•  At  the  .cORimoa  latr*  if  hanging  the  quart  impcdit  againll  the  ordi* 
"  .tiary  for  refufiug  of  his  clcrke,  and  before  the   church  were  full, 

the  patroa  brought  a  quare  iwpcdit  againft  the  bi/liop,  and  hanging 

the  i'uitt  the  bilhop  admit  findinftituie  a  cierke  at  the  prefentatiou  -    i 

of  another,  in  this  cafe  if  judgement  be  given  for  the  pdtron  agaroft 

the  bi(hot),  the  patron  (hali  have  a nhit  to  the  biAiop,  ^a\d  remove 

the  incumbent  that  caoie  in  pendente  titeby  uftirpation,  for/wirfentc 

.  iite  nihil  mnoveivty  and  therefore  at  the  common  law  it  was  good  • 
policie  to  bring  the  quare  impedU  a^infl  the  biOiop  as  fpeedily  as 
might  be.    And  it  is  to  be  obfcrved,  that  albeit  the  cierke  that  (^SJ^**!**  ^ 
comes  in pendef I te  lite,  by  ufurpation,  (hall  be  removed;  yet  if  the  giJjp'^f** 
rightful!  patron,  being  a  Granger  to  the  writ,-  prefent  pe?tdente  lite,  Hob.  201. 
and  his  cierke  is  admitted  and  iiiftitutcd,  he  ftiall  not  be  removed  ;  2  Cro.  93.) 

,  for  elfe  by  the  bringing  of  fuch  qitare  impedit  againil  the  ordinary,   18  E.  2.  Pre-  - 

.   the  rightfull  patron  might  be  defeated  of  his  prefentation :  and  "^*^™^^  ^'  ' 
therefore  ever  after  the  ftatute  of  Wtjlm.  2.  amougft  other  things  cuinbcntio/ 
it  was  enquired  ex  officio,  if  the  church  were  full,  and  of  whofe  21 H.  7.  8- ». 
prefentation,  ^c.  and  if  the  plaintife  fliould  have  a  Avrit  to  the   &  b.    9  Elli. 
bifhop,  and  his  cierke  admitted,  (as  in  moll  cafes  hee  ought)  yet  ^^  ^^ 

■    may  the  rightfiill  incumbent  have  his  remedie  by  law.  \^\\  a!  31* 

19  E.  2.    Dar.  Pref.  21.     10  E.  3. 17.     9  H.  6.  31. 

And  as  it  was  good  policie  (as  hath  beene  faid)  to  bring  a  quare  30  £.'*3.tit. 
•   impedit 'ds  fpeedily  as  might  be  againft  "the  bifliop,  fo  it  is  good,  ^^'^'J'f***^' 
• '  fMlicie  at  this  day  to  name  the  bifhop  in  the  quare  impedit,  for  then  ^  pj  5/32. 5^^ 
he  ftiall  not  prefent  by  laps.    But  feeing  the  biHiop  flmll  not  pre-  19  h.  6. 68. 
fent  by  laps  becaufe  he  is  nam^d  in  the  writ,  what  then,  after  L.  5  £.4. 115. 
that  the  time  be  devolved  to  the  metropolitan,  Hiallnot  he  prefent  9E.  4. 30. 
I  by  )ups,  becaufe  he  is  not*  named  ^   Tp  this  it  is.anfwered,  ihat 
f  be  ^1  .not  in  that  cafe  prefent  by  laps ;  for  the  metropolitan  (hal 
;  never  prefent  or  collate  by  laps  after  fix  moneths,  but  when  the  u  H.  4.  80.  , 
'  immediate  ordinary  might  have  collated  by  laps  within  the  fix  (Hob.  154.)  ^ 
moaeths,  and  had  furceafed  his  time.     And  fo  it  is  if ,  the  time  be 

T*iAe:    11  1  ^^^^^^^^  ^^  ^^^  ^^°S  ^^^  ^^®  ^^^  *^^P  ^^  beginniiig  faileth; 
1^75 •  *•  J  and  ia  hwnane  things,  Quod  non  habet  princtpium,  non  habet 

Jineni.    And  all  tbefe  points  were  refolved  [*]  in  a  writ  of  eiTor  r»]  Mich.  3. 
brought  by  B^chard  bi(hop  of  London  and  John  Lancajler  againil  Jacubi. 

•  Anthony  unoe  upon  a  judgement  given  againft  them  in  a  quare  im-  (^  R**?.  48.  b. 
.  pedit  in  the  common*place  for -the  church^of  AVinbifhe.     But  now  let  "      '  ^^^ 

^tii  heare  what  our  author  will  fay  unto  us. 


Sea.  649. 

TfEMy  ft  tenant  en  taile  ad 


I  *. 


sJL   ^* 


^ E My  fi  tenant  en  taile  adiffue  A  LSO,  if  tenant  in  tayle  huth 

etjoitmffeifief  etpuis  iireleffaver  "^^  iflue  and  is  difTeiljedi  ^d  after* 

-  Jon  fait  tout  Jon  droit  a  le  diffeijbr:  he  releafeth  by  his  deed  all  his  ri^t 

en  ceji  cafe  nul  droit  de  taile  poit  ejire  to  the  difTeifor :  in  this  cafe  no  right 

'  ^n  le  tenant  en  taile^  pur  ceo  que  U  of  taile  can  be  in  the  tenant  in  ta^le, 

avoit  releas  tout  fon  droit.    Et  nul  becaufe  hee  hath  releaied  all  liis 

;    ^roit  port  eftre^n  I'ifue  en  le  taile  .  rieht.    And  no  right  can  be  in  the 

JturUHt  k  tie  foti  pere.    Et  Mel  droit  i£iuein  taile  durinff  the  life  of  his 

*^  Menhmtanceenktailen'ejl pas  tout  father.     And   fuca  right  of  the 

oiifiermaU  inheritance 


Lib.  3.  Cap.  Hi       Of  Difcontinuance. 


S6cL  650^ 


imjierment  expire  per  fwte  4e  tUl  inheritajice  in  the  taile  is  not  alto 
re/eas,  8fc.  Ergo,  U  covient  que  tid  gcther  expired  by  force  of  fuch  re* 
droit  demtirt  en  abeiance  *,  Ut  (upra,    leafc,  8cc.     ErgOj  it  inuft  needs  be 


durant  la  vie  le  tenant  en  taile  que 
relelJa,  S^c.  et  apresfan  dtceafe  donaue 
efi  tiel  droit  maintenant  en  fon  iffut 
gnfait,  Sfc* 


that  fuch  right  remaine  in  abeiance, 
ut  fupra,  during  the  life  of  tenitfit  in 
taile  that  relea^th,  &c.  and  after  his 
deceafe  fuch  right  prefently  is  in  his 
tffue  iti  deed.  Sic. 


Ip  N  mffiHi  le  mithtr  ejl,  hu  tenant  T N  the  lanie  manner  It  is,  -where 
^  en  tflile  granta  tout  fin  efiate  d  ^  tenant  in  taile  grant  all  his  eftate 
un  outer;  en  ceftca^  legraunteen*ad  to  another;  in  this  cafe  the  grantee 
ejlitte  forfaue  pur  terme  de  vie  del  hath  no  efiate  but  for  terine  of  life 
tenant  m  le  tatUy  et  le  reverfion  de  le    of  the  tenant  in  taile^  and  the  revfr- 

fion  of  the  taile  is  not  in  the  tenant 
in  taile,  becaufe  be  hath  granted  all 
his  eftate  and  his  right,  '&.c«  And 
if  the  tenant  to  whom  the  grant  iras 
made  make  wafte,  the  tctiant  in  taile 


iaik  n^eflpas  en  le  tenant  in  taile^pur 

ceo  que  ilavoit  graunt  tout  fin  efiate 

etjon  droitf  ^c.    Et  ft  le  tenant  a 

*  9Uit  le  graunt fuit  fait  jiji  tpqft,  le  te- 

nant  en  le  taile  ne  unque  avera  briefe  , „.,^ 

de  wa/l,  pur  ceo  que  nul  reverfion  ejt    fliall  not  have  a  writ  of  waile,  for 
en  luy.    Mes  le  reverfion  et  le  enhe^    that  no  reverfion  is  in  hiin«    But 

• j_  1.  *-./-    JL *  7-—%  /-    the  rtverfion  and  inheritance  of  the 

taile,  during  theJife  of  the  tenant  in 
taile,  is  in  iibeiance,  thatia  to- fay, 
only  in  the  remembrance,  confidera- 
tion,  and  intelligence  of  the  laW. 


ritance  de  le  taile,  durant  le  vie  le 
tcfumt  (n  le  taile,  eft  en  abeiance^ 
ceftafcavoir,  tanffolement  ^n  le  re- 
tnembrance,  vonfideration,  et  intelli^ 
gcnce  de  la  ley  f. 


(Hob.  33a) 


PI.  Coai.  ftil. 
56^.563.  ia 
Walfingbatii's 


JT^irTLETOJV'hanng  declared  \frherc  a  fee  is  in  abeyance/ 


N  .  . 


and  where  a  freehold  and  fee  is  in  abeyance  by  a6t  in  Law,  aiid 
where  a  fee  tlmt  is  in  abeyance  inay  be  charged ;  here  he  put- 

^ ttth  two  cafes  where  a  right  of  an  eftate  taile  may  be  in  ab^^yance 

cttfe.  14  £«  3.  by  the  a^  of  the  partie,  which  are  fo  cleare  and  evident,  ^  there 
(C^rc  r^427  "^^^'  ^^  further  proofe  or  argument,  than  Littleton  hath  ja(\ly  aod 
8. 9!  All L  f  ir/a.  artificially  made,  albeit  fome  objedions  of  no  weight  have  beene 
liycrn.  B.)  *  *  made  againft  it.  If  tenant  in  taile  of  lands  holden  of  the  Jcing  be 
1911.6.60.  attainted  of  felonie,  and  the  ](ing  after  office  feifeth  the  fame)  the 
«9  Aff,  p.  eftate  taile  is  in  abeyance,  there  laid  to  be  in  fufpence, 

w  alhughanrs  * 

ca(e«  ubj  fupnu    (Aat  263.  b.  299.  b.  dSli  a.  342.  b.) 

**  Grant  fon  eftate,  concedit  Jlattm  fuumj*  State  dr  ftikta  fi^ 
rtifieth  fuch  inheritance,  freehold  terme  for  yeares,  t^nancie  by  fta« 
tute  merchant,  ftaple,  elegit,  or  the  like,  as  any  man  hath  in  iafldt 
or  teneifients,  &c.  And  by  the  grant  of  his  eftate,  &<j,  as  riinch 
as  he  can  grant  fhall  pafte,  as  hers  by  Littleton'n  cafe  appeareth* 
Tenant  for  life,  the  remainder  in  tatle,  the  remainder  to  the  right 
heires  of  tenant  for  life,  tenant  for  life  grant  tot,UinJlatum  fiam  to 
a  man  and  bis  heires^  both  eftates  doe  pafte. 


Vide  Sea  65. 

^4t  523,  526. 
>4£.3.  t9. 
.14  AC  2a 

^  Air.  8. 
5  H,  r.  so. 

4^Air.  2«. 
«4  £.  3. 10. 


#4f<v  added  l:  and  M.  and  Roh.  *  f  W.'addtd  t.  ttA  M.  tad  Rpb, 


lib-S^  Of .  OifccmtmuaDCi^ii'     .         .  Sefib.  6*50s 

«  RighC  Jusi  fiz4  Ytfautn,  (which   UefFeton  often  ufeth)  fig-  (PIo.4d4.) 
Hifieth  properly,  and  fpccinlly  in*  write  and  '.pleaHings,  when  an 
eAdte  is»  turned  to  a  right,  as  by  difcontmua&ce,  diireifin,  «S^c.  wHer^ 


all  his  right  in  tl»€  land  to  the  ieUee  and  his  heires,  the  whole  ellate  Althum':*  «fe." 
in  fee.riiBple  polTeth.  39  H.  6.  38.  . 

And  fo  commculy  in  fines,  the  right  of  t'iC  I.  ;.u  *>.....      :\\    i  Ciy.iJ-,).) 
pafl'eth  the  {Idto  of  die  land  ;  as  A,  coj:p  r.ft  taicmuita  pra:du*t(T  ejje 
jus  ipfius  R.  <c.     And  the  ftatut>i  [a]  ieiith,  jvs  fuu7H  dcfaidcrc^   [a] W. 2. cap. $• 
(which  I'^jlatumfuum^     And  liOle  th:itlhere  i^jjus  rccuperandi.jus  '''•  ^'""»-  4Wr 
intfcmdi^jtis  habendi^jm  rethmtdlyjus  pcrcipiendi^jui  v'^iftde'idi. 

Title,   properly,  (as  fomc  ixy)  is,.,  wren  a  man  hath   a  lawfijl       • 
cauftf  of  entiy  into  lands  where:-.*  nnother  is  feifcd,  for  the  which 
he©  can  have  no  aftion,  as  title  of  condition-,  title  oV  mortmaine,  Vid.  Sc£^.  429» 
^c:    But  legally  this  word  (Title)  inchideth  a  right  aUb,  as  you  C/W,  &c 
ihall  'pcsceive   in  many  places  in  lultl^-lott  :atid  t'tl'e  is  the  more  <J?<^ft' **7. a.) 
gene:  fill  .word  ;  for  ft\'tYy  rij^ht  is  a  title,  bat  dVery  title  is  not  fuch 
a,  light,  (or  which  jan  ail.i«ni  lieth;  and  ilierefore  Tiiulas  f^fi  jujla 
caiffa  jif^'uUudi  .quod -Boflrum  r^,  and  li^nifieth-  the mtxines  whereby 
a  man  pom^neth  to  land,  -aa  his  t.tle  is  by  fine  or  by  feofhnen^ 
&c.    ^nd  when  the  pLiiiUife  in  allilemaketh  hiijafelfe  a  title,  the 
tntiant  may  fay,  V.nial njjl'u  fup'r  /i'w/i/;tt;  which  is  as  much  to  6  IT^t.r,  «. 
fay,  asupon  the  title  whirli-the  pi  uiitife  hath   njidc  by  that  parti-  AUham*ac«f% 
■  dblir 'ionvevance.     Ei  dintur  fltalus  d  tiiendo,  becdiife  by  it  he  »A^»^wp'»- 
hold^th  ana  defendeth    fi.stmd;  ancl  as  by  a  relcj.fe  of  a  right  a 
titld  !i8  yjele^fcd;  fo  hy  rdcdfc  of  a  title. a  right  is  releafed  alfo. 
See 'more  hereof  in  Fitzhcrbcrt  and  Brookes'  Abridgements  in  tho 
titi^oi  Title. 

"  InUrfJiy    Intereffe  is  vulgarly  taken  foi*  a  terme  or  chattle  pi.  Com.  fol. 

reall,  and  more  particularly  for  a  futuie  tearme  ;  in  which  cafe  it  is  S74,  in  feigtiior 

faid  in  pleadmg,  that  he  is  poflefled  de  interejfe  ttnnim.     But  ac n*  ^ '^''''t *»  c«j«5 

ttrmini,  in  legall  underftandmg,  it  exlendeth  to  eftates,  rights,  and  ^eiQNichol'i 

titles,  that  a  man  hath  of,  in,  to,  or  out  of  lands  ;  for  he  is  truly  ^jiit.. 

faid  to  have  an  interell  in  them :  find  by  the  gr.uit  of  totum  inta'ej/e  ^.^  xj  d  ♦  u 

Juum  in  fuch  land?,,  a^  well  reverfions  .is  pofleilions  lU  fee  rimple  /hail  {-^  32.  35 h.  e. 

pafle.     And  all  thcfe  words  fm^ularly  fpoken  are  nominncolkctiva  ;  tJj.i.t.Br.  i.')di 

fbrby  the  gn^nt  ot  tot umjlatum  Juum  in  lauds,  all  his  eftates  therein  Vide  16  W^ 

paife.     Etjicdecccteris,  J?.'^';  325.  b- 

*'  Ne  vnques  avcra  hriefe  dc  tcaficy  cVc."     So  it  is  if  tetiaht  for  43  Aff.  p.  t3* 

life  be,  the  remainder  in  taile,  and  he  in  the  remainder  releafe  to  41  E.  3,  xiL 

tlie  tenant  for  life,  all  his  right  and  ftate  m  the  land.  •  Hereby  it  WafteSS. 

isikidin  our  Jwokes,  that  the  eftate  of  the  leflee  is  not  inlarged,  JJh^'^' 

but  the  releafe  ferveth  to  this  purpofe,  to  put  th«  e ftate  taile  into  pj.  c«m.  48?. 

abeyance,  fo  as  after  that  he  in   the  remainder  cannot  have  an  per  Dier. 

aftionof  waile;  yet  in  that  cafe  (faving  refbrmatiou)  the  leftce  ^H.  8.  soi 
for  life- hath  an.eftate  for  the  life  of  tenant  in  tkile  expe^ant  upon 

his  owne  life.     But  if  tenant  in  fee  releafe  to  his  tenant  for  life  421)^3.  W. 

all  his  right,  yfet  he  (hall  have  an  aftion  of  wafte.     And  if  tenant  ^-  ^*  ^-  ^  ^. 

in  taile  make  aleafeforbis  owne  life  he  ihaU  have  anadion  of  ^r^^^ 

wafte.  4j  ^  ^  \^ 


Vol.  II.  Bb 


•  Lib.  S.  Cap.  II.     Of  Difcontinuance.      Se€i.  65X^-^653. 


f  Ant.54f.  a. 
F.  N.  B.  194.) 


Sedt.  651. 


[346.  a.] 


TTE  M,  fi  un  evefjue  alien  terres 

,    que  font  parcel  (tefon  evef query  ct 

devie,  ceo  efi  un  difcontinua?ice  nfhn 

fucceffor^  jmr  ceo  que  il  rtepoit  enter y 

nies  ejl  mis  a  fon  brief e  ae  ingrcflu 

'fine  alTcnfu  capituli. 


A"-. 


SO,  if  a  bi(hop  aKeii  lands 
whirh  are  parcell  df  his  btftop- 
ricke  and  die,  this  is  udifeontinuanM 
to  his  Iticcefibr,  becaufe  he  caniK^t 
enter,  but  is  put  to  his  writ  of  de  tV 
g^dJ^ffi^  ^Jf^^f^  capituli. 


(Ant.  3if .  a.) 


C\  F  this  fufficicnt  hath  beene  faid  (how  the  law  ftandeth  *t  tki< 
day)  before  in  this  Chapter.  . 


Sea.  652. 


TTJEAf,  ft  un  dean  aliet^  Urm 
•  qjieux  il  ad  en  droit  de  luy  etfoti 
chapiteTf  et  moruft,fonfuccel]'or-\pcit 
enter.  J  Mesfi  le  deaue  ejljole  jeifie 
come  en  droit  Jon  deanrt/y  Jonffue  Jon 
alienation  eft  difcontinuance ajonj'uc" 
nejjbr^  CQme  eft  dit  adeiant. 


A  LSO,  if  a  deane  aliea  lands 
which  he  hath  in  right  bfliim 
and  his  chapter,  and  dieth,  his  fuc- 
cefFor  may  enter.  Bat  if  the  d^ane 
bee  folc  feifed  as  in  right  of  his  dcan- 
ry,  then  his  alienation  is  a  difcontr* 
nuance  to  Im  fucccflpr^  as  is  faid 
bc'ibre. 


I'O  E.  4.  tit. 

11  K.  4.  8S,  86. 


XTKREOF  alfo  that  which  was  neceflhry  is  bfefore  faid  in  thi* 
Chapter,  and  Littkton*^  owne  Wordts  ure  plaiiic  and  evident. 


Sea.  653. 


TTEM^peradventHre  a/cuns  voi- 
^  lont  arguer  et  dirt*,  (fue Jinn  abbe 
et  Jon  covcnt  font  Jeijits  en  lour  r/e- 
miihe  come  defet  dc  certaine  terres  a 
cux  et  a  lour  J'uccej}i)rsy  6ic,  et  rabbe 
Jam  aJJ'ent  dejhn  covetit  alien  mej)ne.% 
les  terres  a  un  auler  et  devie^  ceo  ejl 
un  dilhontinuaHce  ajuuj'uccejjor,  4'c* 


*  ^ux  il  ad.  en  droit  de  tuj  iijbn  cha^^ 
icrt^-^-^forcei  de  fin  deanrie,  L.  and  M. 
«odRoh. 
.'  f  iM  added  L.  and  M.  and  Rolu 


A  LSO,  pcrad venture  fome  trfll 
^  argue  und  iay,  that  if  an  abbot 
and  hw  coven t  bee  feiicd  in  their  de- 
inei'ne  us  of  fee  of  certaine  lands  to 
tlioni  and  to  their  luccedors,  &c. 
and  the  abbot  without  the  aflenr^ 
his  coven  t  alien  the  iajne  lands  .to 
another  and  die,  this  is  a  dircontj(&ii- 
ance  to  bis  fucceilbr,  &<:• 

X  Mes  feit  etver  kriefe  de  ingrrfujine  ^* 
fenfu  efaj£9pi  et  capituli^  &c.  ftdded  2a  icad  hL 
aiid  Kok.  and  MSS. 


«.   ^« 


Lib.  3, 


•  »  m 

Of  Difcontinuance,'         Se&^  fl^54--*-655; 


Se6l.  654. 


-O  JP  R  mrffMi  reafon  Us  votlent  dire, 

'  .  fifie  Iqu  un  dean  *  erf.  chapter  fan  i 

fiifi^ijd^^rtum  terre  a  eux  et  a  lour 

.  fmcigffhrf^ifi^ledeane  alien  mejm  la, 

L J4  •  D.J  continuance  a  fan  fucce(Jdr, 
iffint  que  fan  fuccejfor  ne  poit  enter ^ 
i^Om  ^  ceo.  poit  e/ire  refpondue,  que 
II  y  ad  grand  diverfitie  perenter  les 
fdeux  cafes. 


TI  y  the  feme  reafou  they  will  fay 
that  where  a  deane  and  Chapter 
are  feifed  of  certaine  lands  to  them 
and  then*  lucceflbrs,  if  the  dpane 
alied  the  fame  lands^  &c,  this  ihali 
be  a  difcbntinuance  to  his  fuccelfgr, 
fo  as  his  fucceffor  caunot  ent<2r,  &c. 
To  this  it  may  be  anl'w^rcd,  thrt 
there  is  a  great  divcj^tie  betvv^wc 
theie  two  cjifes. 


Se6t.  655, 


(Ant.  $42.  A,) 


ucfnt  uu  ahbeetle  covent 

*  ^Jbnt  feifie$  \'y  uncoresilsfont  dif- 

Jfiliie\  l^abbe  avera  ajffife  en  fan  nofme 

ijl^/h^efne,  fans  nofmer  le  covent^  |  &c. 

Etji  of  can  voile  JJier  praecipe  qu6d 

reddat,  Sccife  mejmes  les  terres  quant 

Us  fueront  en  le  maine  Vahbe  et  co^ 

rent,  il  covient  que  tiel  action  real 

foit  fue  en^rers  I  abbe  foletnent  fans 

nofme  la  covent  ||,  pur  ceo  que  touts 

(out  inorts  perfons  en  la  ley^  forfque 

t'abbe  que  eft  lejbveraipie,  S^c.     Et 

ceo  eji  per  cauje  del  Joveraigutie  § ; 

car  auterment  it  ferroit  forfque  come 

^un  de  Us  auiers  moig/ies  de  le  co^ 

vrnty^' 


TpO  R  when  an  abbot  and  theco^ 
vent;  ai:e  feifed,  yet  if  they  bee 
diflellcd,  the  abbot  fliall  have  an 
ailife  in  his  owne  name,  without 
naming  the  covent,  &e.  And  if  any 
will  iue  a  pracipe  nudd  reddat,  &;c» 
of  th^  fame  lands  wrveA  they  were  in 
.  the  hands  of  the  abbpt  and  covent, 
it  behovetb  that  fucb  fiction  reall  be 
fued  againll  the  abbot  only  without  ' 
naming  the  covent,  becaufe  they  ore 
all  dead  perfons  in  law,  but  the  ixhg- 
hot  who  is  tlie  foveraigne,  Sec.  And 
this  is  by  reafon  of  the  foveraignty; 
for  'Otl)erwife  he  fhopld  bee  but  as 
one  of  the  other  loool^^s  of  the  co« 
vent,  8^c. 


Sea.   650. 


^JLfJ^S  un  dean  et  le  chapter  Ae 
'^  ^  font  mort  perfons  en  la  Uy^  A'c- 
tar  ehefcUn  de  eux  poit  aver  action 
pgr.foy.en  divos  cafes.  Et  de  tiels 
fihr^^l^  tenements  que  le  deane  et 

chapter 


B 


Zft  L.  and  M.  and  Roh^ 
f  Stes  added  L.  and  M.  and  &oh, 
4.  &c,  added  L.  and  M,  and  Roh« 
%9fc,  n9t in Im »od  M.  nor  ftoh^ 


U  T  deane  end  chapter  are  not 
dead  perfons  in  law,8cc.  for  evdry 
of  them  may  have  an  adion  by  him* 
felfe  in  divers  cafes.  And  of  fucli 
lands  or  tenen^eiits  as  the  d^j^ne  and 

.     chapt^ 

I  9fc  added  L.  and  M*  and  Roh. 
I  dfr«  added  L.  and  M.  and  Roh« 
%  M  net  in  h*  and  JA*  nor  Rob, 

Bb  t 


c 


Lib.  3.  Cap.  li.      Of  Diftontinuance.  Seft.  657, 

hapter  ont  en  common  j  !^c,s\ihfoient  chapter  have  in  common^  &c.  if  they  * 
dijjeifies,  le  deane  et  chapter  averont  bee  diiTeifedy  the  deane  and  chapter 
u  Mffife^  et  nemy  le  deane  fole,  *  4^c,  (hall  have  an  affife,  and  no t  the  deane 
lit  Ji  auter  voile  aver  adlion  real  de  alone,  &,c.  And  if  another  will  have 
tielsierresou  tenements  enters  le  deane  f  ana6lion  reall  for  fuch  lands  or  te- 
Sfc.  ilcovient  defuer  envers  le  deane  nemcnts  aj^ainft  the  deane,  &c.  he 
et  chapter,  et  nemy  envers  le  deane  muft  fue  agairift  the  deane  and  chap- 
Jole,  ^c.  et  ^^t  il  appiert  grand  di-    ter,  and  not  againft  the  deane  r.;. .  -  ^^  1 

alpne,  &c.  and  fo  there  ap»  l347'    'J 
peareth  a  great  diverfitie  betvrcene 
the  two  cafes,  8cc. 


verjitie  perenter  les  deuxcajes,  S^c. 


MO  Bep.  13J.    npIIESE  are  apparent,  and  need  no  explanation.     Saving  in  the 
^*  ^-  *^"  I***.  \  ^55  Sedion  mention  is  made  of  tlie prttcipc  quhd reddaf^  ^whicb 

iJi.e.  192.  b.}  ^^  ^j^-^  pUct  is  intended  of  ajeall  aiftion  whereby  land  is  demande^^ 

and  is  fo  called  of  the  words  in  every  fuch  writ. 
Vid.  So6t  SOO.        And  the  reafon^of  tbid  diverfitie  betweene  the  cafe  of  the  abbot 
s  v:.  3. 27.      ^   and  covent,  and  deane  and  chapter  is,  for  that  (as.  hath  beene  faid) 
21  e!  -i!  M*        ^^®  monkes  are  regular,  and  civilly  dead,  and  the  chapter  are  fe- 
ll H.  7«19.        cular,  and  perfons  able  and  capable  in  law.     But  by  the  policie  of 

law  the  abbot  bimfelfe  (here  termed  the  fovcraigne)  albeit  he  be 
a  monke  and  regular,  yet  hath  he  capacitic  and  abilitie  to  fue  and 
be  fued,  to  enfeofl'e,  give,  demife,  and  leafe  to  others,  lEitd  to  pur*, 
chafe  and  rake  from  others ;  for  otherwilb  they  which  right  have 
fhoold  not  have  their  lawfull  remedxc,  nor  the  houfe  remedic 
againft  any  other  that  did  them  wrong :  neither  could  the  houfe 
without  fuch  capacitie  and  abilitie  ftand.  And  the  coveot  have  do 
other  abilitie  or  capucitie,  but  only  to  affent  to  eilates  made  to  the 
abbot,  and  to  eftates  made  by  him,  which  for  neceffitie's  fake, 
though  they  be  civilly  dead,  they  may  doe, 

-      •  ■        ^ 
(Ante  342,  0.)  C    A     f^C'y 


mcs  eji  mis  a  fan  brief e  de  ingreilU    enter,  but  is  put  to  hiWrit  of  de  in- 


fine  allenfu  confratrum  et  f  conlbro-  grelju  fme  aljaija  cofifrafrum  et  con- 
rum,  &c.  Et  touts  tie/s  brirfes  p/ein-  fororum,  Sic,  And  all  fuch  writs 
ment  agpearont  en  le  Regijier,  d^x.         fully  appcare  in  the  Regilter,  file. 

'pmS  muftallbbe  underftood  where  the  mafter  of  thehofpitall 
hath   lole  and  diiUud  pofieflious,  and  not  where  he  and  liis 
brethren  are  feifed  as  a  body  politike  aggregate  of  many.     And  licie 
Littleton  (as  divers  time  before)  doth  cite  the  Regjfter. 

•  ifr.  jK}t  in  L.  and  M.  nor  Roh.       f  cdnfirorum-^ororufn,  L.  and  M.  and  Rok. 


Lib.  3. 


or  Difcantinuance. 


SeSt.  658. 


Sea.  658. 


(l  KolL  Abr.  634.) 


TTEMffi  terrefoit  leffe  a  yn  home 
purtermedefa  vie,  h  remainder  a 
un  auter  en  Je  taiie,  favant  le  rever* 
Jtofi'  al  ieffoTy.  et  puis  celuy  en  le  re- 
mainder  dijfeijijl  le  tenant  a  terme  de 
vie,  etfait  un  feoffment  a  un  auter  en 
fee,  et  puis  morujtjans  iffue,  et  le  te^ 
tiant  a  ternie  de  vie  morujl ;  ilfemble 
en  ceji  cos,  que  celuy  en  la  reverjion 
bienpuit  enter  fur  le  feoffee,  pur  ceo 
que  celuy  en  le  remainder  que  fjl  le 
jeoffhient,  ne  fuit  unque  jeifie  en  le 
taile  perforce  de  mcfnie  le  remainder, 
fyc. 


A  LSO,  if  larid  be  lett  to  a  maa 
'^^  for  terme  of  his  life,  the  remaia- 
der  to  another,  in  tnile,  faving  the 
reverfion  to  the  leflbr,  and  after  he 
in  the  remainder  difleifeth  the  te- 
nant for  terme  of  life,  and  maketh  a 
feoffment  to  another  in  fee,  and  afl 
ter  dy^h  without  iffue,  and  the  te- 
nant for  life  dveth;  it  feemeth  in 
this  cafe.,  tlmt  hee  in  the  reverfion 
may  tvel]  enter  upon  the  feoffee^ 
becaufe  he  in  the  remainder  which 
madethe  feoffment,  was  never  feifed 
in  taile  by  force  of  the  fame  remain* 
der,  8cc. 


r^.y  '1  -]  XJERE  it  appeareth,  'that  albeit  the  feoffor  hath  an  ef-  Vld.Sea.  $37. 

L^47«  O.J         ^^^  j^jg  jj^  jjjjj^  expectant  upon  an  eilate  for  life,  ,yet  ^^*'  ^^  ^^^^ 
his  feoffeinent  worketh  no  difcontinuance.     Wherein  Littleton  doth  ?i()'|(eD*35  * 
adde  a  hmitation  to  that  which  in  this  Chapter  he  .had  generally  \  Roll.  Abr. 
£aid,  vizt  That  an  cilate  taile  cannot  be  dilcotninued,  but  where  he  63^) 
that  maketh  the  diicontinuance  was  once  feiied  by  force  of  the  taile  ; 
which  is  to  beunderAood,  when  he  is  feifed  of  the  freehold  and  in- 
heritance of  tihe  ellate  in  taile,  and  not  where  he  is  feifed  o£  a  re« 
mainder  or  a  reverlion  expectant  upon  a  freehold ;  which  fjreelu)14 
(as  often  hath  beene  foid)  is  ever  much  refpeded  in  law. 
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Lib.  3..  Cap.  1£,  Of  Remitter.  Se6t.  659* 


CuA?.  ISi  Of  Remitter.  Se^.  659.' 

JDEMITTER  eft  un  aniievt  T)  EMITTER  is  an   antieut 

^^  termeen  Idleifyet efiiou home nd  icrnie  in  the  law,  and  is  when 

deux  titles  a  terres  ou  tenements,fci/i''  a  i^an  hath  two  titles  to  iandi  or  t^ 

cet,  un  piuu  antient  title^  et  un  auter  ncments,  viz.  one  a  more  anfient  ti- 

title  p/uis  darrein;  etsil  vient  a  la  tie,  and  another  a  more  latter  title; 

ierteperleplm  darreine  iitlty  uncore  and  if  he  come  to  the  land  by  a  latter 

la  ley  luyadjudgera  einsperforce  del  title,  yet  the  law  will  adjudgfe  him  in 

p/uis  ei^ii^  title,  pur  ceo  ^ue  le  p/uis  by  Ibrce  of  ilie  elder  title,  becaufe 

eipiethhejllepfuisfuretitley^tpluis  the  elder  tit4e  is  the  more  fure  and 

digue  title,     ht  donque  quant  home  more  worthie  title.    And  thctn  when 

eji  adjudge  elm  per  force  defon  eigne  a  man  is  adjudged  in  by  for'c^f  ofhis 

fo/c,  ceo  eji  a  /e/y  dtt  un  remitter^ pur  eld^r  title,  this  is  (ayd  v,  reniirtter  in 

ceo  que  la  icy  hty  mitter  d'efre  eins  en  him,  for  that  the  law  doth  admit  him 

la  tene  i^cr  ie  phas  eigne  *  et  fare  to  be  in  the  land  by  the  elder  an4 

title.     Sicqme  tenant  en  le  taile  dij\  furer  title.    As  if  tcnaiint  in  taile 

continua  la  taile, et  puis  i I  d'UfiifiJijon  diicontinuc  the  taile,  and  after  hee 

dif'vantinuee,et  ijliut  monilij'eifie,per  dilleiteth  his  difcontinu9e,  a/id,fo 

gue les tenements  difceudoRtaJorkijJue  dicth  feited,  whereby  \\\ft  ienei»ents 

ou  cofine  inheritable  per  force  de  le  dcicend  to  hi?  iifuc  or  pofin^inherit-; 

taile  J  en  tejl  crfe^  ceo  eji  a  luy  a  que  able  by  force  pf  the  taile;  ifc.  this 

les  tenements  difccudont,  que  ad  droit  cafe,  this  is  to  him  ta  whom  the  te- 

per  force  de  Ic  taile  un  remitter  a  le  nements  defcend,  who  hath' right  by 

taile,  pur  ceo  que  le  ley  luy  mitt e  et  force  of  the  tayle  a  rcmitter'to  the 

adjudge'  d'ellre  eins  per  force  de  le  tayle,  becaufe  the  Unv  iJihfl  put  and 

taikf  que  ejtfon  eigne  tille:  ^ar^il  adjudge  him  to  bee  (in  by  fojce  of 

ferroit  eins  per  force  de  le  difcefit,  the  tayle,  which  is  bis  cWcT  tidf ' 

donques  le  (flfcontinuee  pui[loit  aver  for. if  bee  fliould  bcc  ^n  by  fqrce  of 

A//>/e  rff  pniVe  fur  diireifin  enle^et  the  diiicent,  then  th^  difco;^tiauee 

enters  hy,  et  recpveroit  Us  tenements  mieht  have  a  writ  of  ent* i<;y«r  c/j/4 

etjes  dqmmagest  t  S(c.     Mes  enfant  feijm  in  the  per  againtt.  bim>  «$nd 

q7ie  il  eji  eins  en  fon  remitter  per  fliquld  recover  the  tenements  aacl 

force  de  le  taile,  le  title  et  le  intereji  his  dammages,  &c.     l^ut  inalbiucli 

le  difcoittinuee   eji  tout  Oiffiermetit  as  he  is  in  his  remitter  by  force  of 

anient  el  defeat  ^  ^i:.  the  taile,  the  title  and  interett  of  the 

V  difcontintijPe  is  quite  taken  away  and 

defeated,  &.c.  (i) 

Itl  ERE  our  antbor  having  next  before  treated  of  a  Difcontir 
nuance,  very  aptly  beRin|ieth  this  Cliaptcr  wiiji  a  ddcription  o( 
H,  Ileiniiter. 

f Utoll*  Ate,  **  Ranittcr  ^  un  antient  ierme  en  h  l^^yf"'  and  \%  derived  pf  tbe 

i2t»>  Liitiiiu  verbe  feniiitere,  which  hath  two  fignifications ;  either,  to 

rufiore  and  fet  up  agaiwe,  or  to  ceal'c,-  Th^rpfovp  u  remitter  is  aq 
operation  in  law  \ipon  the  ipeeting  of  an  apcient  right  remediaUe, 
and  a  latter  date  in  pn^  perfon  wb^re  there  i$  ^p  ipUie  in  him, 

whijreby 

•  etjure  not  lo  L,  and  M.  ijor  Roh.  f  STf.  not  in  L.  and  M.  nw  Rol^t 

(0  [See  Note  3 oo, J 


Lib.  3.  Of  Remitter.  Sift.  €69v 

tirhereby  the  ancient  right,  is  reflored  and  fet  up  againe,  and  th^ 
new  defeafible  edate  ceafed  and  vani(bed  away.    And  the  reafon 
hereof  is,  for  that  the  law  pret'erreth  a  fure  and  conflant  rights 
though  it  be  little,  before  a  great  eilate  by  wrong  and  defeafible  ; 
and  therefore  the  ^rd  and  more  ancient  is  the  mod  fure  and  more 
worthy  title;  Quodpriu»e^,  vcrivse/l,  Sf  qttod priits  efi  tempore^  ' 
fotim  eft  Jure :  [a]  therefore  many  bookes  in  Head  of  remitter  fuy,  [4  S5A(r.pI.4 
that  he  is  en/on  primer  ejiate^  or  eafon  melior  droits  or  en /on  melior  ^  ^^'  P'-  ^*- 
.<^a/f,pv.tbelike,(.)  ffilto.,. 

>  '  41  £.  S.  17.  b.    £l  tit.  Remit.  IJ .    6  £.  3. 17* 

V  Lou  home  ad  deux  titles"    Here  this  word  (Titles)  is  taken  in  (8  Rep.  153.)   ' 

th«  lar^ft  fcnfe,  including  rights :  for  being  properly  taken,  [b]  as  [b]  Vide  Se£t 

fVrt    Q       T  in  cafe  of  a  condition,  mortmaine,  afrent  to  a  ravilher,  and  4«9  &fl59,  &c 

13^40.  a- J  ^^  j.j^g^  there  is  no'  remitter  wrought  nnto  them,  becaufe  R^^j^tt^'/gj;  ^ 

thefe  Bxe  but  bare  titles  of  entrie/for  the  which  no  action  is  given ;  44  e.  3. 

but  a  renfritter  mud  be  to  a  precedent  right :  and  lAttleton  in  this  Att^im.  39. 

Chapterputteth  all  his  cafes  onely  of  remitters,  to  rights  remediable.  ^^  ^^*  V^  ^* 

I  «  (Plo.  484. 

•  .  Apt.  345.)    (eRoU.  Abr.  421.) 

•*  Et  un  auter  title  pluis  darreine,  ^c*'    Here  is  to  be  obferved,  19  H.  6, 59.78. 
that  an  edate  mud  worke  a  remitter  to  an  ancient  right ;  for  albeit  *^  **^'  ^"'•""^ 
two  rights  doe  defcend,  there  can  be  no  remitter,  becaufe-  one  p^'^eni.  J46,  •* 
right  cannot  worke  a  remitter  to  anutlier  :  for  regularly  10'  every  (SRep.'i.) 
remitter  there  be  two  incidents,  y\z.  an  ancient  right  and  a  de* 
Aiafible  eftate  of  freehold  comiaing  together* 

'  . ;  ^*  Lp  pjui^  eigne  title  ejt  le  phis  fure  title^'et  pluis  digne  title."    So 
B9  \\ifi  eld«ed  title  is  worthily  (as  hath  beene  laid)  preierred,  becaufe 
.  it  Js.the  more  fure  and  more  woiihv.  «  , 

/*  Sicome  tenant  en  taile  difccfiitinue  h  taite^S^c.*'  Here  our  au-  19IL6.  6X|  62. 
thor,  according  to  his  accuftomed  manner,  to  illudrate  his  deicrip<> 
tion  pnttcth  ^n  example t)f  a  remitter,  where  the  law  preferreth 
the  ancient  edate  by  right«  before  a  new  edate' defeafible.  And  this 
remitter  is  wrought  by  an  edate  cad  upon  the  idUe  in  taile  by  difcent^ 
which  is  an  ad  in  law,  and  the  dilcent  of  the  land  in  pod'efljoni 
and  the  right  of  edate  taile  defcend  together.  ^ 

-  -  •  . 

*'  Eft  tout  oujlerment  anient  et  defeat,  Sf-c."    Here  be  two  things  fpoft.  390.  t^ 
implied  and  to  be  underdood :  Fird,  that  this  remitter  is  wrought  Ant.  S46.  a. 
in  this  cafe  by  operation  of  law  upon  the  freehold  in  law  deicended  ^^  ^^'  »•) 
without  any  eutrie.     Secondly,  that  the  law  fo  tkvoureth  a  remit- 
ter  (being  a  redoring  to  right),   that  if  the  difcoutinuee  he  an 
in6int  or  a  feme  covert,  and  tenimt  in  taile  after  a  difcontinuancd 
diifeife  them  and  die  feifed,  tHe  iQ'ue  diall  be  remitted  without  any 
refpedl  of  the  privilege  of  infcUicie  or  coverture;  and  therefore  our 
author  faid,/e  title  et  intereft  le  difconiinuee  eft  tout  oujlerment  anient  tl  £.  4. 1.. 
.  ei  defeat^  ,    . 

"  Donques  le  di/continues,  S^e"    Here  is  a  reafon  added  in  this  \\ E,3.s* 
ow^iculiur  cafe,  that  fitteth  not  other  cafes  of  remitter  i  for  in  this  tit.  Aff.  85, 

tf^nfA    4  Jit,  4.  35* 


*^'^«  «.ii.^«. 


(1)  [Sec  Note  *,,.] 
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Lib- -3*  Cap.  12.  Of.-Reihilter;  Sea.  660. 

cafe  and  many  other,,  the  kiw  tbat-alftfaQn'etb  fulls  tif  t^atian  doth 


Bir. 

^Y^ii*  '       *^*^  circuitie  of  adion ;  tor  the  rule  is^  Cincmitus  eft  evitandus. 
l9H.6.i53.    24JE.5.70.    14H.4^.    iOH.r.ll.    F.N.B.  Mefne  &  Waft. 


Sea.  660. 


TTE  M,  fi  h  tenant  en  tayle  en- 

feojfajonjih  en  fee,  oufoncojine 

inheritable  per  farce  de  Le  taii^^  fe  quel 

Jits  ou  cqfin  al  temps  de  Jeojf»ient  eji 

deins  age,  et  puis  le  tenant  en  U  taile 

devioy  et  ctluy>a  que  iefenffutaitfuit 


A  LSO,  if  tenant  in  tayle  infeoffe 
"^  his  fonnc  in  fee,  or  his  coline 
inheritable  by  force  of  the  taUe, 
ivhich  fonne  or  cofine  at  the  time 
of  the  feoiiuient  is  within  u^e,  and 
after  the  tenant  in  taile  dieth,*  and 


fait  eji  Jon  hejf^^e  per  forc0  deie  taiki'    hee   to  whom   the  feoflTment  was 
ceo  ejfl  nn  remitter  al  heireen  le  taile 
a  que  lefeoffin^t  fuft fait.     Car  cch 
ment  que  durant  la  vie  le  tenant  en  le 
taile  que  Jifi  le  fcoj/ment,  tief  htire 
Jerra  adjudge  cins  perforce  de  lefeojf^ 
merit y  uncore  apies  la  mort  le  tenarft 
m  le  tayle y  llmr&ferra  adjud<:^e  eins 
per  force  de  /e  taile,   et  neni//  per 
force  de  le  /['oflhteut.    *  Car  coment 
que  tiel  Imre  fuit   de  pleine  age  di 
temps  de  le  n/ui  t  de  le  tenaunt  en  le 
taile  que  fill  le  fcoiftnent,  ceo  ne  fait 
afcun  mattery  fi  t^htircj'uit  deifis  age 
al  teinm  del  fcufjiiirut  fait  a  hn/.    XrV 
ji  tiel  heire  Vjldnd  detns  ctge^l  tenips 
de  tielfeojfc/ntnf,  vicnt  al  pleine  agCy 
vixant  le  tenant  en  le  taile  qnefijl  le 
feoff menty  et  ^ijftnt  ejleant  de  phive 
age,  il  charge  per  Jon  fait  incfaie  la 
terre  ove  vn  common  de  pajture,  ou 
ove  un  rent  ihargey  et  puis  le  tencint 
en  le  taile  momji;  pre  ilfemble  (fue 
le  terre  eJi  dif charge  del  common,  et 
de  le  renty  pur  ceo  que  le  heire  eji  eias 
de  auter  ejiatc  en  iti  terre  que  il  fait 
al  temps  de  le  charge faity  entant  que 
il  eji  en  fan  remitter  perforce  de  le 
taj/le,  et  ijjint  I'ejiate  que  il  avoit  al 
temps  de  le  charge,  ejl  oujlerment  de^- 
feat,'\^c. 


made  is  his  heire  by  force  of  the 

taile;  this  Is  atemitu-r  to  tti€f  heire 

in  taile  to  whom*  the  fcoflement  was 

made.     For  albeit  that  during  the 

life  of  the  tenant  in  tayle  who  made 

the  feoffcment,  fuch  heire  fliall  bee 

adjudged  in  by  foree  of  the  feoffe- 

mcnt,  yet  after  the  death  of  tenant 

in  taile,  the  heire  ihall  be  adjudged 

in  by  force  of  the  taile,  and  not  by 

force  of  the  feoffment,     for  altho' 

fuch  heire  were  of  full  age  at  the 

lime  of  the  death  of  tlie  tenant  ia 

taile  who  made  the  feoirmept,  this 

makes  no  matter,  if.  ibc  heire  were 

within  age  at  the  time  of  the  fcotfe- 

ment  mauetinto  him.    And  if  fuch 

heire  bee'mg  within  age  at  the  time 

of  fuch  feolfment,  coininetii  to  full 

age,  living  the  tenant  in  tiiyle  diat 

mutle  the  feoffcment,  and  fo  being  of 

full  age  be  charges  by  his  deed  ibe 

fame  mnd  with  a  common  of  paihire, 

or  with  a  rent  charge,  and  after  the 

tenant  in  tayle  dyeih;  now  it  feenvi 

cth  that  the  land  is  difchargcd  of  the 

common,  and  of  tl>e  rent,  for  that 

the  beire  is  in  of  another  eltat;e  in 

tl>e  land  than  he  was  at  the  time  of 


the  charge  made,  in  as  much  as  bee 
is  in  his  remitter  by  force  of  the 

tayle,  and  fo  the  eftate  which  hee  had  at  Uic  time  of  the  cba^gCj 

i$  ULien'y  defeated,  8cc,  (i) 


*•  Car  not  in  L.  and  M.  nor  Roh.  f  f^c,  not  in  L,  and  M.  nor  Roh. 

(i)  [6ecKotc  301.3 


OUR 


Lib.  3*  Of  Rcimitter.  Seft,  660. 

To    5t   1?  1  O^^  anthor  having  put  one  example  where  both  the  Temps  E.1.  * 
L34o.  D.J  V/  righta  defcend  together,  now  puts  another  examjilc,  ^'y'V^i     v 

•  where  the  iflue  m  taile  claimeth  by  purchufe  in  the  hie  of  tenant  in  gg  j/^*  ^^^  ■ 
taile,  .and  the  ancient  right  defcendeih  after  to  the  fame  iifue.  40 e.  3. 43'. 

21  £.  ^.  ^« 
**  Car  coment  que  tiel  htirefuit  de  pleine  age  al  temps  del  morty  «j['C." 
The  reafon  is,  becaule  no  ioUie  can  be  adjudged  in  the  infant  at 
the  time  of  the  acceptance  of  the  feoffement.  Therefore  the  law 
refpeftcth  the  time  of  the  feofFement,  und  not  the  time  of  the 
death  :  and  albeit  he  might  hive  waived  the  eftate  which  he  had 
by  the  fcoft'ement  at  his  full  age,  yet  hisre  it  appeareth,  tLat  the 
right  of  the  eftate  taile  delcenduig  to  him'  either  within  age,  or  of 
faW  age,  fhall  work  d  remitter  in  him  ;  for  thiit  the  waiver  of  the 

•  Ikate  'liiotrtd  have  beette  to  his  lofle  and  prejudice. 

.  Since  Littleton  wrote,  and  after  the  ftatute  ofTjJB.  8.  cap.  10.  27H.8.C.1Q. 

if  tenant  in  taile  make  a  feotfement  in  fee  to  the  ufe  of  his  iflue  °^  Vf"^* 

being  within  ace,  and  his  heires,  and  dieth,  and  the  right  of  the  jy   ^^'^ 

cftate  taile  dele  end  to  the  iflue   being  witliin  age;  yet  he  is  not  6  E.  6.  ib!  77. 

remitted,  becaiife  the  ftatute  executeth  the  poflefiion.  in  fuch  plite,  1  &2  P.  &  M. 

manner  and  forme,  as  the  nfe  was  limited :  Etjic  dejimilibusy  fo  as  11 6-  2  &  2  P. 

there  is  a  great  change  of  remitters  fmce  Littleton  wrote  (1).  ^rh  8^*23 ^b^ 

Fl.  Com.  Amy  Townflicnd*s  cafe,  fol.  111.     34  II.  8.  tit.  Remit    Br.  49.    (Dyer  106 
Sid.  63.    1  Leo.  91.     Hob.  235.  298.) 

But  if  the  iifue  in  taile  in  that  cafe  waive  the  poflefHon,  and  PI-  Com.  uh. 

hrmg  a  formedon  in  the  difcender,  and  recover  againft  the  feoffees,  *"P* 
lie  Ihaii  thereby  bee  remitted  to  the  eftate  taile ;  otherwife  the 
lands  may  be  fo  incumbred,  as  the  iflue  in  taile  ihould  be  at  a 

great  inconvenience:  but  if  no  formedon  be  brought,  if  that  iflue  (sUolLAbr. 

dieth,  his  iflfue  fliall  be  remitted;  becaufe  a  ftate  in  fee  iimple  at  4i9. 4:2!L 

.    the  common  law  defcendeth  unto  him.  ^  ^^'  ^^'P- 

«60.) 

XOn)f'  ""J  rcal'on  i^  becaufe  the  grantor  had  not  any  right  of  the  ellate  419. 451.- 
in  taile  in  him  aVythe  time  of  the  grant,  but  oiriy  the  eftate  in  fee  ^  ^P-  *•  b. 
Iimple  gained  by  the  feotfment,»  which  (as  Li///f^on  here  faith)  is  "0^«45.>- 
wholly  defeated.     An^  the  ftate  of  the  land  out  of  which  the  rent 
iflued,  being  defeated,  the  rent  is  defeated  alfo. 

But  if  tenant  in  taile  mai(e  a  ieafe  for  life  whereby  he  gaineth  a  11  h.  7. 9U 
pew  reverlion  in  fee,  fo  long  as  tenant  for  life  liveth,   and   he  £diiche'scaIlBb 
granteth  a  rentrcharge  out  of  the  reveiflon,  and  after  tenant  for  life  (^°*  *^^- 
dieth,  wherel)y  the  grantor  becommeth  tenant  in  taile  agaiqe,  and  a  t  &a*^> 
the  reverfion  in  fee  defeated  ;  yet  becaufe  the  grantor  had,  a  right        '      * 
<of  the  enlaile  in  him,  cloatbcd  with  a  defeaiible  fee  iimple,  the  rent- 
charge   remaineth  good  againfl  him,    but  not  againft  his  ifliie; 
which  diverfjtie  is  worthy  of  pbfervation,  for  it  opcneth  the  reafon 
of  many  cafes. 

If  the  heire  apparent  of  the  difleifee  diflcife  the  difleifor,  and  (2  RolL  Abr« 
grant  a  rent-charge,  and  then  the  difl'eifee  dieth,  the  grantor  ftiall  422.) 
iiold  itdifcharged  ;  for  there  a  new  writp(entri^  do^h  defcend  unto 
)&im|  and  therefore  be  is  remitted^ 


(i)ThcefFcft  of  this  ftatute  on  the  doc-    Buncombe  V'  Wlagficld,   Hob.  154.. 
trine  of  Kcmitter  h  Very  fuUy  explained  in    %  Leo.  iii*   Sid.  6%.   Djttf  351. 


See 


Lib.  3m  Cap.  is.  Of  EflmiJtef* 


Sea.  66  T. 


cli^rg^,  an4  dietli,  uovy.  U  the. entry  of  the.^njiadiiubar  takea  awdj, 
it*  at'terthe  grandfatber  d.i^tk  Uie  ibuii«  .U  rpmitied,  and  he  lliali 
i^vpid  the  charge*  So  as  wl^ere  our  author  puitetb  hijB  example  of 
«  fee  tttile^  it  holdetli  ulib  iu  cafe  of  a  fee  fixnple. 

,  **  Un  common  dc  pq/lure^  on  un  rent  charge^  ^-c!'  lUre  Littleton 
puttetii  his  cafe  of  things  granted  out  of  the  land.  But  what  if  the 
iitiie  at  full  age  by  deed  indented  or  deed  poll  make  a  leafe  for 
yeares  of  the  land,  and  after  by  the  death  of  tenant  in  taile  he  is 
remitted,  whether  fliall  he  avoid  llie  leafe  or  no  t  And  it  is  holden 
.  he  fhcdl  not,  l^ecaufe  it  is  made  of  the  hind  it  felfie,  and  the  land  is 
S)ecomo  by  the  leafe  in  another  plight  than  it  is  in  the  cafe  of  a 
grant  of  a  rent-charge,  wbich  I  gather  out  of  our  author's  owne 
Vide  Scdt  289.    yf^f^-^^  in  axioUier  pl;w:e. 

**  La  tcrre  eft  dlfcharge  del  rent^  ^c,"    JJflleton  doth  adde  thefe 

vrords  materially,  becaufc  the  whole  gract  is  not  thereby  avoided, 

but  the  land  difcharged  of  the  rent-charge ;  for  the  grantee  (liall 

U.  f.  f.  5<7.b.,    have  notwitbllandinu  a  writ  of  anuuitie,  and  charge  the  pcrfonof 

IV^rd'^c-ie,        the  grantor.        .  .  ^         '^ 


93  ft.  a 


Sea,  661. 


TTEM,  un  pnncipall  €avf€  fttr 
•*  que  tiel  keiie  eti  fes  cafes  avant" 
d/hf  ct  outers  cajhjemblable^j  Jerra 
dit  enfon  remitter ,  efipur  ceo  que  it 
ny  ad  afcun  perj'un  envcrs  que  it  poet 
' Juer  Jon  briefe  de  formedotu  Car 
etivcn'tuy  fn^'meil  ne  poitfuer^  ei  il 
uc.poit  Juer  enver^  md  auter,  cur  uul 
anter  ejl  tenant  del  franktenenient ; 
el  par  celcaufe  la  ley  Jay  adjudge  eins 
enfon  remitter, fvilicety  en  tiei  ptiley 
ficome  ilavoit  loialment  recover  mefme 
la  terre  enters  un  auter,  ifc*         ' 


r 
« 


A  LSO,  a  principall  cauft  vhy 
•^  fuch  iieire  in  tlie  cafes  aforelaia, 
and  other  like  cHies,  Oiall  bee  faid  in 
bis  remitter^  is  for  that  there  is  not 
any  peifon  againlt  whom  he  may  fue 
his  writ  of  Jormsdon,  For  againft 
himfelfe  he  cannot  fue,  and  bee  can- 
not fue  againft  any  other,  for  none 
other  is  tenant  of  the  freehold;  and 
for  this  caufe  the  law  doth  adjudge 
him  in  his  remitter,  /JnVir^^,  in  fuch 
plitc,  as  if  bee  had  lawfully  recover- 
ed the  fame  land  againlt  another, 
5Cc. 


•[<r]  12E.  4.  20. 
41  R..1.  la. 
.11  H.  4. 60. 

2  Uoll.  Abe 
:419.) 


* 

"  7T^  P^i^clpall  caufe  pur  quc^  S^xP     And  of  this  opinion  is 
[ill  Littleton  iu  our  bookes. 


^  11  rC  ad  afcun  pcrfm  enters  que,  SfC.Jicfimeil  avoit  loialment  reco* 

^^•ver  mefme  la  terre  vers  ?/p  autcr^  ^-c"    Here  it  is  to  be  underftood, 

that  re^ularlya^  man  ftall  not  be  remitted  to  a  right  reme-  rr*^^   i  "i 

dlMTe,  for  the  >Yhicb  hf  can  have  no  adion ;  for  Littleton  1-34  J*  ^.} 

Xib.'s.  f.  3.  tike    berp.  faith,  that  there  is  no  pcrfoi>  agaip(l  wfiom  the  iflue  when  be 

JVTiirqucire  of      commeth  to  the  land  vrithout  folly  may  bring  his  action  ;  and  faith 

atfo,  that  this  is  the  principall  caufe  of  the  remitter ;  for  neither  an 
action  without  a  right,  nor  a  right  without  au  adion,  can  mak^  a 
remitter*  As  if  tenant  in  taile  fuffer  a  common  recovery  in  which 
ibcre  i$  error,  and  aO^rtcviaat  iu  tail^  4ilte\{^th,th^  ret  cveror  and 

dietb, 


W'liicbefier'* 

c«rc. 

(Ji  Ilc|i.  3.) 


Xiib.  '9» 


Of  Remittee 


fiea.  66S. 


dletb;  here  the  iiftte^n  tslile  hath  an  aiftion,  vif*  a  'wHt  of  error  |  but 
as  long  ad  the  recoverie  retn^iieth  in  force,  he  hath  no  right,  atid 
thf  refore  in  that  caife  there  is  no  remitter,  (i) 

-If  B.  purchafe  an  advowfon,  and  fufl«reth  aniifurpation  and  fix 
nioneths  to  palfe,  and  after  the  ufurper  granteth  theadvowfon  to 
B.  and. his  heires,  jB.  dieth,  his  heire  is  not  remitted,  becaufe  his 
righlt  to '  the  advowlon  was  remedileffe,  vi«.  a  right  without  au 
eftjOri.  (2)  .  ; 

'  Tenain  in  taile  of  a  mannor  whereonto  an  advowfon  is  appen*-  (Ant.  199.  ^1 
dant  maketh  a difcontinuance,  the  difcontinnee  granteth  the  advow-  5U*7»  3^ 
fon  to  tenant  in  taile  and  his  heires,  tenant  in  taile  dieth,  the  iHTue 
1$  not  remitted  to  the  advowfon,  becaufe  the  if!tie  had  no  adion 
-to  recover  the  advowfon  before  he  recovered  t^e  mannor  where- 
tihrb  file  advowfon  was  appendant.    And  fo  it  is  of  all  other  inhe- 
ritances regardiint*  appendunt,  or  appurtenant ;  a  nian  ihall  nev^ 
,be .remit ted  to  any  of  them  before  he  rccontinueih  the  mannor,  &iCt 
wjier^unto  they  are  regardant,  appendant,  or  belonging. 
•.0?r  nul  ne  pott  daiincr  droit  en  ies  appurtenances  ne  en  les  acce/"  Bricton  fol.iid 

.  /orics  que  nul  droit  ad  en  le  prindpalL 

[e]  Item,  exclpi  poieji,  SfC.  qvamvis  jus  hnbeat  in  tenemento  et  per*  {«]  Hra^  ii,  ^  • 
tinvntiii,  primb  rccuperare  debet  tenementum  ad  qtfod  pertinct  advo"  t-  •43.  b. 
caiio^  et  tunc  pojtca  prcrfentet  et  non  ante^  et  de  hdc  matcrid  in  Rotulo  8  R.  2. 
de  termno  Sandi  Michaelis,  anno  regis  Hcnrici  tertio  ineomitatu  Qoarelaip.199^ 
Xorff.  de  Thomd  Bardolfe.  « 1^-4. 18. 

But,  on  the  other  fide,  if  a  man  be  remitted  to  the  principall,  he  J  h '/'j^"^*  ^^ 
(hall  alfo  be  remitted  to  the  appendant  or  accelTory,  albeit  it  were  ^3H.  ^.  15. 
.feyer^  by  the  difcontinuee,  or  other  wropg  doer.    And  therefore  F.  N.  B.  35^ 
if  ieijant  in  taile  be  of  a  mannor  whereunto  an  advowfon  is  ap-  B.  &S6F. 

\pemtant,,and  infeofl'eth  A.oi  the  mannor  with  the  appurtenances,  ^..^'^'  ^ 
:/.  re-ihlcofFeth  the  tenant  in  taile,  faving  to  himfelte  the  advow-  ^3  H/s. 
fon;  tenant  in  taile  dieth  ;  his  iflue  being  remitted  to  the  mi^i^or,  Dieria.b. 
i^'  confequentiy  remitted  to  the  advowfon,  althpugb  at  that  ivBQ»  it  (Ant.  334.  b» 
was  fevered  IVom  the  nmnnor.     So  it  is  in  the  fame  cafe  if  tenant  ^^'^ 
in  tade  had  beene  difleifed,  and  the  ditleifor  fuffer  an  ufurpation,  if  "^"'^^*  ^'I 
the  difleifce  entf  r  into  tho  momior^  he  ia  alia  remitted  to  the  ad* 

*^wfon^  ' 


5ea.  662. 


JTHMy  fi  terre  fait  taile  a  tin 
•  home  et  a  fa/eiue,  ef  a  ies  heires 
4e  lour  deux  corps  engendres  les 
qaenx  orit  ilhiejile,  et  fefetne  dn^f/y  ft 
hhffron  prent  outer  fem^f  et  ad  HJ'ue 
ttn  auter  iileyft  dijcojUinua  le  taile,  et 


puis,  dijjeifie  le  dijcontitiuee  et  ij}int 
P  T  morujljeijie,  ore  le  terre  dij'" 

p'50.  ^icendcra  a  les  deux  Jiles,  ♦  jfcV 


m 


A  t^  S  0,  if  land  be  entailed  to  a 
•*^  man  and  to  his  wife,  and  to  the 
heires  of  their  two  bodies  begotten, 
who  haye  iii'ue  a  daughtcrj  and  the 
fvife  dL(2tb,  aqd  the  liuiband  takcth 
anothf^r  wife,  and  hath  iltuennotber 
daughter,  and  difcufitihue  the  taile, 
and  after  he  dilleiieth  the  difcQuti- 
nue^  aad  fo  die  ii^jfed.  aow  the  land 

ihal 


f  ^/ not  iii^,  aad  M.  nor  Kob^ 

(1)  [See  Note  30s.]  inehtiftWfd  {(otute  «£  7,  iVnOf  Ot  lS#    AW 

( i)  This  ieems  to  be  altered  hj  t^e  afore^    to  tUxUb  idtikn^ 


Sea.  663. 


ftal  defcend  to  the  two  daughters. 
And  in  this  cafe  as  to  the  eldeft 
daughter,  who  is  inheritable  by  force 
of  the  tayle,  this  is  no  remitter  but 
of  the  uioitie.  And  as  to  the  other 
moitie  (he  is  put.  to  fue  her  action  of 


Lib.  3.  Cap.  12.  Of  Remitter. 

en  ceji  cas  quant  dt  eigne  Jtle,  que  eft 
inheritable  per  force  de  le  taj/ie,  ceo 
•f-  n'eft  un  remitterjorffjue  de  le  moity. 
Et  quant  at  auier  nioity^  d  eft  mis  a 
Juerfon  action  de  foimedon  enversja 

Jber.     Car  en  ceft  €a$  les  deux  J'oers  ^    

ne font  pat  tenants  en  parcenary y  mes  formedon  againfi  her  fifter.     For  ia 

font  tenants  en  coimnouj  pur  ceo  me    this  cafe  the  two  fitters  art  not  te- 

i/$ font  eins per  divers  titles.  Car  I  un    nants  in  parcenarte,  but  they  are 

foer  efl  eins  en  jbn  remitter  perforce    tenants  in  common^  for  that  'they  arc 

de  le  taile,  quant  a  ceo  jire  a  Iwf    m  by  divers  titles.      For  the  one 

affiert ;  ef  t'ajderfoer  eft  eins  quant  a    fifter  is  in  her  remitter  by  force  of 

ceo  que  a  luy  affiert  enfeejirnple  per    the  errtaile,  as  to  that  which  to  her 

^le  dtf cent fon pier y%isc.  I^longeth;  and  the  other  fifter  is 

in  as  to  that  to  her  belongeth  in  fee 
fimple  by  the  difcent  of  her  father,  8cc. 


4#  S.  9.  tB. 

19  H.  6. 59. 


**  f^EO  iCefi  remitter  forf que  pur  le  moitie,  Src"  Here  Littleton 
^  patteth.acafe  where  the  iflbe  hi  tiuk  ihall  be  remitted  to  a 
mohie,  becaufe  but  a  moity  of  tbe  land  defcended  unto  her,  and 
there  cannot  be  any  remitter,  but  for  fo  much  as  conmieth  to  the 
iflue  by  difceat,  or  by  any  other  meanes  without  his  folly ;  and  in 
tkis  cafe  by  a^  in  law  the  coparcenary  is  defeated,  for.tbe  daughters 
are  ifn  by  leverall  titles,  viz.  the  eldelt  daughter  is  tenant  in  •  taile 
perfomMLM  doni,  by  the  remitter  of  the  one  moitie ;  and  the  young- 
eft  feifed  ia  fee  fimple  by  difcent  of  the  other  moietie,  againdwbom 
lh«  (yelieir  ifi^cer  in  taile  may  have  htrformedotL  (i) 


Se6l.  663. 


ipN  mefmele  metnner  eft^fi  tenant 
en  tayle  enfeoffafon  heire  appa- 
rant  en  le  taile^(efteant  l*heire  dein$ 
age)f  et  un  auterjointenant  en  fee,  ei 
U  tenant  en  tayle  moruft ;  pre  I' heire 
en  tayle  ejl  en  fon  remitter  quant  a 
Vun  nioityy  et  quant  a  Cauter  moitie 
if-  efi  mis  a  fon  brief e  de  formedoju, 
I  He. 


T  N  the  lame  manner  it  is;  if  tqpant 
ijn  taile  enfeofte  his  heire  appa- 
rant  in  tayle  (the  heire  beii^  withiii 
age),  ancf  another  jointenant  in  fee, 
and  the  tenant  in  tayle  dieth ;  now 
the  heire  enlayle  is  in  his  remitter 
as  to  the  one  moitie,  and  as  to  the 
other  moitie  hee  is  put  to  his  writ 
offormedon,  8lc. 


(5  Eloll.  Abr.       "    T  £  heire^  S^c.  ^  en  fon  remitter  quant  a  Vun  nuntie,  <^c." 
♦^•)  "^     Hereby  it  appearetli  that  albeit  joyntenants  be  feifed  pro 

Vide  Se£L  S08.    indivifo  per  my  et  per  touty  yet  each  of  thenx  hath  in  judgement  of 

law  but  a  right  to  a  moitie  ;  and  therefor^  the  iflbe  in  taile  in  this 
ca{&  is  remitted  but  to  a  moity,  and  is  tenant  in  <;ommon  but  with 
th^  other'  feoffee.  And  fo  it  is  if  tbe  difcontinuee,  after  the  death  of 
tenant  in  tayle,  wfik^  ^  ghartcr  of  fcoffm^At  ^o  tb^  iffue  in  tayle, 

*  being 

f  »V/— e/^,  L.  and  M.  and  Koh.  .     I  ^^«  "^^  i^  I"  ^  M*  aor  Rob« 

I  tfe:  act  in  L.  and  Mt  nor  Rob. 

j(j)  fScc  Note  i03, J 


Lib.  3. 


Of  Reo^rtteTf 


'  Sea.  6^4^  6^5i 


Leing  within  age*  who  bath  right,  and  to  a  flranger  in  fee,  and  make 
livery  to  the  intant  in  name  of  both;  the*iflbe  is  not  remitted  to 
the  whole,  -but  to  the  halfe  :  for  firft  he  tak^th  the-fee  fimple,  and 
after  the  remitter  is  wtought"  by  operation  of  law,  and  therefore 
can  remit  him  bat  to  a  raoitie.  But  of  this  ftifficient  hath  beene 
faid  in  the  Chapter  of  Joyntenants. 


[350.  b.] 


Sect«  664» 


TTE  M,  fi  tenant  en  taile  enfeoffa 
fon  heire  apparant,  Vlmre  ejieant 
de  pleine  age  ai  temps  de feoffment y  et 
puis  le  tenant  en  taile  mcruft;  ceo 
ft  ell  remitter  al  heire,  pur.  ceo  que  il 
Juit  fa  folly y  que  il  ejieattt  de  pleine.^ 
age  voile  prendre  tiel feoffment,  6^c. " 
Mes  tiel folly  ne  poit  ejire  adjudge  en 
Vheire  ejleant  deins  age  *  ^/  temps 
del  feoffment,  S^c. 


ALSO,  if  tenant  in  tail  enfeofl^ 
-^^  his  heire  apparant,  tlie  hetre 
being  of  full  age  at  the  time  of  the 
feoftment^  aafjT  aft^  teuant  in  taile 
dieth;  this  is  no  remitter  to  the 
heire,  becaufeit  was  bis  follj,  that 
being  of  full  age  hee  would  take 
fuch  feoffment^  &c.  But  fuch  folly 
cannot  be  adjudged  in  the  heire 
being  within  age  at  the  time  of  the 
feoffment,  8cc. 


"D  y  thifi  feoflfnaent,  albeit  the  heire  apparent  hath  fome  benefit  in  (Ant.  iri.b. 

the  life  pf  his  .anceftoi*,  yet  is  he  tkei^eby  (beftdes  his  owne)  ^'  *'  |fg  *^. 
fubjed  during  his  life,  to  all  charges  and  incumbrances  made  or  40  i:.  3.  W 
fufTered  by  his  ancefcor.    And  therefora  our  atitbor  faith  well,  qu€  il  iafi.4.  S5.. 
Juit  fon  folly  que  ileJUcmt  de  pleine  age  voUtaprcnder  tid  fcoffirtenfi 
but  folly  (hail  not  be  judged  in  one  within  age  in  refpecl  of  his 
tender  yearesy  and  want  of  experience. 


Se6k.  66.5. 


TTEM,  fi  tenant  en  tdile  enfeoffa 

unfeme  en  fee,  et  m^rufi,  etjon 

ifj'ue  deins  age  prent  mefrhe  la  feme  \a 

feme;  ceo  ejt  vn  remit  I  er  at  errfant 

J  deim  age,  et  la  feme  donque  n\id 

rien,  pur  ceo  que  le  haron  et  la  feme 

font  forfque  come  un  perfon  en  ley. 

-  Et  en  ce/i  cas  le  baron  ne  poit  fner 

brief  e  de  formedon,  finon  ipie  il  voi- 

loitfuer  envers/uymefme,  le  quelfer- 

roit  enconvenient  \  et  pur  eel  canfe  la 

ley  adjudgera  riieire  en  fon  remitter, 

pur  ceo  que  nul  folly  poit  eJire  \\  ad-. 

judge  en  iuy  ejieant  iein^jige  ai  temps 

d'efpoufek,  i^c.    Et  Ji  I  heire  fait  en 

.    ■  fon 


ALSO,  if  tenant  in  taile  enfebre 
•*^  a  woman  in  fee,  "B-tiA  dyeth,  atid  ^ 
his  iffue  within  age  taketh  the  foibe 
woman  to  wife ;  this  is  a  remitter  .t<:r 
the  infant  wiUiin  age,  and  the  wife 
then  hath  nothing,  Tor  that  the  huf- 
band  and  his  wife  are  but  as  one  per-» 
fon  in  law.  And  in  this  caie  the 
huCband  cimnot  fue  a  writ  of  formed  . 
don,  unleffe  he  will  fue  again  a  hixn- 
felfe,  which  (hould  be  inconvenient; 
and  for  this  caufe  the  law  adjudgeth 
the  heire  in  his  remitter,  for  that  no 
folly  can  bee  a^udged^inhim  being 
within  age  at  time  of  the  efpoufels, 

&c. 


*  &c.  added  L.  and  M.  and  Rob. 
f 'a  feme  not  in  L.  and  M.  nor  &oh« 


X  dtins  agf  not  in  L.  and  M.  nor  Roh.  - 
lUdjud^i'^afvette,  L.  and  M  and  Kofu 


liBr.  3.-  Cip.  It.  Of  Rcmittidr.    •  Se6L.6^iJ. 

Jim rtmiWr  per  forct  At  h  taikf  il  &c.  And  if  tbetheire  bcein hisrve^ 
erfui/l  per  reaf&fff  ifue  la  fena  fCcd  mitter  bj  f6r<»e  of  the  etitaiJej  u  fcU 
ptmy  S^Cm  Car  tntant  que  te  baron  ei  loweth  by  te&foni  tiiat  the  wife  hiitlr 
fitfcmejbnteome  un  pcrfoh,  la  terre  *  nothing,  8cc,.  Foi*  kiaftnudi  as  the 
9e  poit  ejlre  fevere  per  tnoiHes ;  et  huibnnd  and  wife  be  as  Ane  peTlbn; 
fur  eel  caufele  baron  e/l  en  (on  re-  the  land  cannot  be  parted  bymoi- 
miller  de  l*eniiertie.  Mes  auternient  tics ;  and  for  this  caiife  the  huiband 
efl  ft  tiel  heirefuU  dt  p/eine  ageal  is  in  (lis  remitter  of  the  whole.  But 
temps  de  hi  efpaufehf  car  donques  le  otherwife  it  is  if  fuch  heire  were  of 
Aeire  na4  rien^  forfque  en  droit  fa  full  age  at  the  time  of  efpoofek,  fon 
j/kme,'*  i^c^  then  the  heire  hath  nothing  but  ia 

right  of  bis  wife,  &c. 

f.inr.  Wt.  b.)      "LT  ERE  Litflefon  putteth  a  cafe  where  tbe  hnfband  within  Bpt 

by  the  intermarriage  maybe  remitted,  albeit  he  gaineth  -*but 
a  freehold  daring  the  coverture  en  nutcr  droit* 

Alfo  here  is  to  bee  obfer\'ed,  that  the  efbate  which  doth  yn  tbis 
cafe  worke  the  remitter,  could  not  have  continuance  after  the  de- 
ceafe  of  the  wife.  And  fo  on  the  cither  fide,  if  the  hufband  make 
a  difcontiiuiance,  and  take  barke  an  cftate  to  him  and  his  wife, 
during  the  life  of  the  huf^and,  this  is  a  remitter  to  the  wife  pre- 
fcntly,  albeit 'the  ellate  is  not  by  tbq  limitation  to  havecontina- 
aiice  after  the  deccafe  of  tlie  huiband  ;  which  cafe  is  proved  by  the 
reafon  of  the  cafe  which  our  author  here  putteth.  And  here  our 
author  obferveth  the  diverfity  when  the  hufliand  is  within  age,  and 
vben  bee  is  of  full  age  ;  for  when  he  is  within  age,  no  folly  call  Le 
gdjudged  in  him,  as  in  this  Chapter  hath  beene  otten  faid. 

Here  is  alfo  to  bee  noted,  that  prefently  by  the  marriage  r^  _'_  '  "j 
within  age,  the  hujband  is  remitted,  and  the  freehold  and  l3i5^-  i 
inheritance  of  the  wife  banifh^d  cleane  away.  '    - 


I 


(4  Rep.  f9»)  ^  Prift  mefmc  la  fane  alfcmcr     Here  it  is  good  to  be  feenc  what 

things  are  given  to  the  bufband  by  marriage,  (i)     Firll,  it  appcar- 
eth  here  hy  hit flrtorij  that  if  amantaketh  to  wife  a  woman  feifrd 
'.f]mi.4*^     ^  ^^^  [/]*  he  gaineth  by  the  intennarriage  an  eftate  of  fi-eehol3 
fmut.'l.  7.  b.       in  her  right,  which  eftate  ie  fufficient  to  worke  a  remitter,  and  yet 
18  E-  4.  5.  the  eftate  which  the  hnflKind  gaineth  dependcfh  upon  uncertainiiej 

toll  6  11  ^^^  confifteth  in  privitie  [g]  ;  for  if  the  wife  be  attainl-ed  offelony, 
7  U.  6. 9.  b!  ^1^  ^^^d  by  efcheat  (hall  enter  and  put  out  the  buHKind  :  Otherwife 
VideSc^^  58.  it  18  if  the  felonie  be  committed  after  ilTue  had.  Alfo,  if  the  hof* 
M4Ait[>f4»    band  lie  attainted  of  felonie,  the  king  gaineth  uo  freehold^  but  a 

4  E.  3.  AIT.  166.  penxancic  of  the  profits  during  the  coverture,  and  the  freehold 
l\ui!Ab^/'  reniaineth  in  the  wife  W.  Secondly,  if  (he  were  poflefled- of : a 
S43.344.  '         teime  for  ycares,  yet  he  is  poflcfred  in  her  right;  but  be  hatJi 

5  Re|i.  17»  power  to  difpofe  thereof  by  grant  or  demife  ;  and  if  be  be  outlawed 

Hob.  885.)         or  attainted,  they  are  "Ifts  in  law,  »•     , 

[A]  H.  Cora..  9       J         i> 

foU  ^?.  b.  0awe  Hale's c«fi5,    50 AITS.    38  H,  6.  23.    21  E.  4.  35.    7^.4.6.  ': 

r  U.  7.  2,    10  H.  6. 11. 

[•]  Mich.  «6  U  [•]  Upon  an  execodon  againft  the  huiband  for  his  debt,  the 
TT  Eiia.  inter      ftcriffd  ttwy  fell  the  tcrnie  durina  her  life ;  but  the  hufband  can 

« 

•  fi^r.  not  in  L.  and  M.  ;ior  Roh» 
(i)  [Sec  Note  30+] 


Lib,  3,  Of  Remitter.  '  '  •  /-fi^a.  ^fiSJ 

■ 

n^Jce  no  difpofition  thereof  by  his  loll  wilL    AUb,  if  he  make  no  ^ngtsnia  Imefin'. 
dUpofitkm  or  ferfeitvreof  it  in  hislife>  yet  it  is  a  gift  inlaw  ua0  dc  error  af^(i<ige 
^im  if  h«  doe  farvivo  his  wife ;  but  if  he  maJw  no  difpolitioa,  Ji^'ilJij;"^  • 
'    and  die  before  his  wife,  Iheihall  have  it  againe.     ADd  the  fame  Mat.  M«fiAuig*«' 
law  is  of.  ellates  by  ftalute  merchant,  ilatute  ftaple,  e/f^,  ward*  caii;. 
fliips,  and  other  chattels  re  alls  in  po'fl'eflion. 

But  if  the  hufband  charge  the  chatteli  reaJl  of  his  wile,  it  (hall  7TI. «.  fp).  2. 
•not  binde  the  vrife  if  (hee  furvive  him.  *  (i  ^"li.  Abr. 

If  a  feme  fole  be  poflefied  of^a  chatteli  real!,  and  be  thereof  dif-  *^) 
poflefled,  and  then  taketh  hufband,  and  the  wife  dieth,  and  thfe  Vi(LSc&58»>  ' 
iiu(band  furviveth,  this  right  is  not  given  to  the  hulband  by  the 
'  intermarriage,  but  the  executors  or  admintilrators  of  the  wife  ihall  "^ 

bavc  it;  fo  it  is  if  the  wii«  hath  but  a  poiTibilitie. 

In  the  fame  manner  it  is  if  the  wife  be  podefTed  of  chattels  reals  PI.C0111.fo.9fi4. 
tn  auter  droits  as  executrix  or  adiniuidratrixr  or  as  gardeine  in  fo*  Oiburne's  c«iV« 
•cage,  6cc.  and  (lie  intermarrieth,  the  law  maketh  no  gift  of  them  to  *{J^  ^Jj*' u'"'' 
the  hufband,  although  be  furviveth  her.     In  the  fame  manner  if  a  uXctit^'^"^^ 
woman  grant  a  terme  to  her  owne  ufe,  taketh  hu(band,  and  diedi, 
thie  hufband  furviving  fhall  not  have  this  trail,,  bu^  the  executors  or  r.-i  p  . . 
admlni^rators  of  the  wife  [i]  ;  for  it  confifleth  in  privitie :  and  fo  ^}^^'r  ^*  4 
hath  it  beeue  refolved  by  the*  juflices.    Chattels  reals  confiding  ]»,.  ,„  Whli«iii'i 
meerely  in  adion  the  hufband  (hall  not  have  by  the  intermarriage,  onte.    Ui\i 
uiile(re  he  recovereth  them  in  the  life  of  the  wife,  albeit  he  furvive  ^^  ^^^'^  i"  C&n- 
the  wife ;  83  a  writ  of  right  of  ward,  a  valore  mantag'ti^  a  forfeiture  ^  '  '"  ^'"^^'- 
'  of  inairiage  and  the  like,  wheretiulo  the  wife  was  intilled  before  the  vvroteflcy's' 
Bttarriage.  cafe,  ubi  fijji. 

But  chattels  reals  being  of  a  mixt  nature,  viz.  partly  in  poiTef-  13  p  5 
fieu,  and  partly  in  adion,  which  happen  during  the  coverture,  the  guar.  imp.  $7, 
huA»aiid  (hall  have  by  the  intermarriage,  if  bee  fur\'ive  his  wife,  14  II.  4.  19, 
albeit  he  redaceth  tliem  not  into  podeilion  in  her  life-time  ;  but  it  ^^  ^3-  35.  b« 
^the  wife  fujviveth  him  (he  (hall  have  them.    As  if  the  hu(band  foH  2  i*** 
be  feifed  of  a  rent  fervice,  charge,  orfeck*  in  tlie  riglit  of  his  wife,  F.  N,*]X]«| 
the  iven^,  become  due  during  the  coverture^  the  wife  dieth^  the  ?^i/.^  «•».'. 
hu(baDd  Khali  have  the  arerages ;  hut  if  the  wife  furvive  tlie  hui^.  ^^  K.  .3.  40« 
hafid  (he  Ihall  have  them,  and  not  the  executors  of  the  hu(baud«  ^^  ^  ^' 
So  it  is  of  an  advowfoti,  if  the  church  become  voyd  during  the  i^^'o  *^*  - 
coverture  [^3,  he  may  have  a  quare  impcd'U  in  his  owiie  name,  as  Wicit^^Sd, 
fome  hold :  but  the  wife  (hall  have  it  if  (he  furvive  him;  and  the  ^ K.  ^.    / 
luUbajid  if  he  furvive  her  :  et/ic  dcjimililms,  Kneoot.  %9^ 

'  W50K.J.tS; 

r^Cf    hi    ^"*^^^^®  areragcs  had  become  due,  or  the  church  had  26  R  3.  64, 
L30   •  ^'•J  fallen  voyd  before  the  marriage,  there  they  were  meerely  in  J?^-  6;  ^^'     ^ 
adion  before  the  marriage  ;  and  therefore  the  hu(band  fliould  not  g^  11*  j^'  ^:  ^' 
have  them  by  the  common  law.,  although  he  furvived  her.     And  fo 
i^  is  of  releefes,  mutatis  muttrndis,    [I]  But  now  by  the  (latut^  of  [(]  Lib.  4.  fol, 
3^  H.  8.  c^p.  37,  if  the  hu(band  furvive  the  wife,  he  fliall  have  the  ^^\  »»  Ongel*« 
^  arerages  as  well  incurred  be^re  the  marriage,  as  after.  i7v.\  n^'  a- 

in  Com.  Banco,  Sharp's  cafe.  21  E.  4.  4.  2 J  H.  T.  29.  11  ff,  r.  4.  26  H.  B.  7, 
43  E.  .3,  no.  ;3  H.  6.  23.  37.  4  H.  S.  $.  14  E.  2.  Dtt.  73.  .5  E.  2,  Ibid.  109. 
30  £.3.    48  £.3.  12.    18K.  2.  Bre.63d,j639.    16  £.4. 6.    16  H.  6,    Bre.  939. 

Btrt  the  marriage  is  an  abfolute  gift  of  all  chattels  perlbnals  ia 
polTeflion  in  her  owne  right,  whether  the  hu(band  furviv.e  the  wife 
or  no;  but  if  they  be  in  adion,  as  debts  by  obligation,^  contrad,  or 

utlierwiie, 


lib.  3.  5^p.  1 3. 


Of  Rfi««;ittero 


Sea.*  Q66. 


^ 


ofthervife,  the  iHtA^d.fballiiat  haf«:t)^HO  ViMEt  kt  mi  )lm  >rifip 
'  lecover  tb«m«    And  pf  perfoiiudl  gpo()s«,r9  oy/fr  drqit^jfui  ^xeciitrtx 
or  adiQimflratri.X4  ^c^ljie  iAarnag«  if  iK>.gi(t/i^'tfiWL  ^  ^  •but* 
band,  although  he  furvive  ^is  wif)^.  (i) 
Vvil4SE.  91 8<.      M  ,^  ^  ^ftray  happen  wit)} in  the  maQnor  of  the  wife>  if  the 
7. 10  H.  6. 11.   hulhancl  die  before  feifure»  the  wife  (hall  have  it,  for  that  the  pr9^ 
99  £.  3. 17.      -p^ifl  was  not  in  the  wife  beiore  feifun. 

But  as  to  perfonalt  goods,  there  iaa  diverii^i*  worthy  of  obfef- 
vation  betweene  a  propeitie  in  peffooall  goods  (as  is  dforfCaid)' 
nod  a  bare  ^poffcffion ;  &r  if  perfynall  gpods  be  foiled  |o  a  *f(MOe, 
or  if  (he  finde  goods^  or  if  goods  come  to  her  bands  a#  f  an»ciitf  ix-  la ' 
a  baUifle,  an4  taketh  ^  hufbsMKi,  this  bare  pofieffiom  is  fi»t  givcmr 
.  to  the  hulbaud,  but  the  adion  of  detinue  mu(^  ^ .  broii^ht .  aigMiib' 
the  hufband  and  wife. 
But  now  let  us  heare  Littleton. 

"  Lc  quel  fir  ra  inconxenieni**    This  argument  ab  tfi^wtcnknti^ 
TWeSea.8r,    ii^r  author  h^th  Hfed  in  many  places. 

\i 


«< 


(Ant.  060.  b.) 


Se6l.  666, 


•  I 


TTEM,  fifem'e  fei(re  de  certaine 
"*  terre  en  fee  prcnt  baron,  le  quel 
{ffiena  mefm^  la  terre  a  un  auter  en 

feet  *  ralleiiee  l^ffa  mefine  la  terre  al 
baron  e^fti  feine  pur  terme  de  lour 
deux  vies,  favant  le  reverfion  al  leffbr 
et  a  fes  heires ;  en  ceji  can  la  feme  eft 
eins  en  Jvn  remitter,  et  el  eji  feifie  en 

fait  enfoH  demefn4  i*ome  defeeyjhome 
elf  Hit  adevant,pur  ceo  que  le  reprijel 

.  del  e/iateferra  adpuh^e  en  letj  lejait 
le  baron,  el  netni/  Icfcnt  la  feme ;  iiTint 
nul folly  poit  cftrc  adjudge  en  la  feme, 
que  eft  covert  en  tiel  cafe.  Ei  en  ceji 
cafe  le  lefjor  nad  ^  rien  en  lerever^ 

JioUy  pur  ceo  que  la  fane  ejifeijie  en 

fee,  X  4*^* 


ALSO,  if  a  woman  feifed  of  ci?r* . 
"*^  taincland  in  fee  liiketh  huH^aod^. 
who  alieneth  the  fume  land  to. an* 
other  in  fee,  the  alienee  lettett^the. 
fame  land  to  thchnHaand  and  Wife, 
for  terme  of  their  two  lives^  fa^vlng, 
the  i-everfion  to  the  leffbr  and  to  Rjs 
heires;  in  this*  cafe  tlio  wife  is  m  ficr 
remitter,  and  fhe  is  felled  in  cle^  in 
her  dcmefneas  offbe,  as  dice  was 
before,  becanfe  the  taking  backc  of 
the  eftate  fliall  he  adjudged  in  law 
the  fuel  of  the  hufbaud,  and  not  the 
fad  of  the  wife ;  fo  no  folly  can  be 
adjudged  in  the  wife,  whiqh  iscov^^ 
in  fuch  cafe.    And   in  this  cafe  the 
leflbr  hath  nothing  in  the  r^verfion, 
for  that  the  wife  is  feifed  in  fee,  gcc' . 


S9£.  3.43. 

41  Z-  3. 

Keratt.  11. 
^9  E.  3. 
Ketnit.  14. 

35Air.  12. 
38  £.  3.  sM. 


"  J^  A  fane  rftfim  remitter,"  By  this  it  appeareth,  that  albeit 
there  be  no  moities  betweene  hun)and  and  wife,  yet  this 'is 
a  i-emitter  prefeutly,  and  ftandcth  not  upon  the  fui-vivor  of  the  wife> 
as  fome  have  thought :  for  if  the  ellate  gained  by  intermarriage  be 
afulEcient  eftate  to  worke* a  remitter;  d^br/ion,  an  ellate  made 
to  the  hufband  and  wife  (hall  worke  a  remitter  in  the  wife.    And 

.  fo 


*  gf  added  L*.  and  M.  and  Roh. 
•f  fi/ttm  added  L.  and  M.  and  Koli. 

(i)[9cc  Note  305.] 


}  fiTf,  not  in  L.  aiyl  M.  sMf  Rpl^ 


Lib*  3.     * 


Of  Rendtter. 


to  it^ift  if  tenant  in  failt  infeolfe  his  i^ne  being  within  age,  and  his 
wife  in  fee,  tod  dieth ;  thiil  is  »  remitter  td  the  iflue  prefentiy,  by 
the  death  of  tenant  in  taile;  though  foxne  have  thought' the  con- 
tr^ie. 

lltl.«.  Remit  1«. 

»    •  ■       '  • 

Tn^o    a  1    ^^^  *'^^  *^  appeareth,  that  no  foUie  in  this  cafe  can  be 
Lo3^'     'J  adjudged  in  a  feme  covert,  for  the  taking  backe  of  the  eftate 
(hall  be  adjudged  in  law  the  ad  of  the  hufband. 

Note  in'tbe  cafe  of  the' feme  covert,  ftiemay  he  remitted  in  the 
life  of  the  difcontinuor,  becaufe  fhe  hath  a  prefent  right :  but  in  the 
cafe  of  tenant  in  toile,  the  iifue,  cannot  be  remitted  in  the  Hfe  of  the 
difcontinuor,  becaufe  the  iflhe  hath  no  right  untill  his  deteafe. 


Sea.'  667; 

S9  £.  S.  29, 30. 
41  E.  3.  17. 
46E.S.  ?6.  b. 
S6  £.  8.  €9l 

44£.  S.tt. :. 

.  *   •     < 

T!ie  Marqnet  of 
Winch.  c«i'«, 

uh.  fHp.         '     * 
(Uob.71s) 


Sea.  667. 


%f^  S  en  ctft  cafefi  le  leffbur  voik 

faer  a&ion  de  waft  vers  le  baron 

et  fa  feme,  pur  ceo  que  le  baron  avoit 

fait  tcajif  le  baron  ne  poit  barter  le 

leffbr  pur  monftre  ceo,  que  le  reprifel 

del  efiatefuit  a  luy  et  a  Jon  femefuit 

UH  temitter  afaje'me,  pur  ceo  que  le 

baron  efi^ejhppe  a  dire  ceo  *  que  e/i 

encounter  Jon  feoffment  y  etfon  reprifel 

demefne  del  ejlatepur  teYiue  de  vie  a 

lutf  et  dfaferne^    Et  uncore  le  lejfor 

ifnd  ^  uh  reverjion,  pur  ceo  que  lefee 

fhnpkeft  eu  la  J  erne.  ,  Et  ijjlnt  home 

poit  vher  un  matter  en  ceo  cafe,  que 

hon^e  ferra  eftoppe  per  ur^  nifitter  en 

faity  comeni  que  nul  ejcripture  foit 

fait  per  fait  indent  ou  auteritient. 


T>UT  in  this  cafe  if  the  leflbr  wilt 
:^'^  fue  an  action  of  wuft  againft 
the  huiband  and  his  wife/ for  that 
the  huiband  hath  committed  wai^, 
the  huiband  cannot  bane  the  IciTor 
by  (hewing  thisy  that  the. taking 
backe  of  the  ellate  to  him  and  to  his 
wife  was  a  remitter  to  his  wife,  be* 
caufe  the  huiband  is  liopped  to  fay 
that  which  isasruinil  his  owne  feoife* 
ment,  and  taking  buirke  of  the  eftat^ 
for  ternie  of  life  to  him  and  to  his 
wife.  And  yet  the  leiTor  hatl}  po 
revcrfion,  for  tiiat  \he  fee  iimple  is 
in  the  wife.  And  fo  a  man  may  f^e 
one  thing  !n  this  caie,  that  a  man 
Ihall  bee  ilopped  by  matter  in  f'afty 
though  there  bee  no  writing  by  deed 
indented,  or  othcrwife. 

r 

**  jyUR  ceo  ftte  baron  ejt  {fioppe  a  dire,  S^cP 

"  Efioppt*  commeth  of  the  French  word  ejloupe^  frotn  whence  Ij.  f . f, ,4.  l^ 

the  EngliHi  word  Ilopped :  and  it  i^  called,  an  efloppei  or  conclu-  Cioildard'i  caf^. 

Tion,  becaufe  a  man's  owne  ad  or  acceptance  floppeth  or  clofeth  V.  Se<'>.4r& 

up  his  mouth  to  alleage  or  plead  the  truth :  and  lAttUtou's  cafe  fpoftf 3^3  b.) 

here  proveth  this  defcription.  ^  '      •    " 

'  '  Touching  eiloppels,  which  is  an  excellent  smd  curious  kinde  of  ' 

learning,  it  is  to  be  obfervcd,  that  there  be  three  kinde  of  eltop-  (Cro.  C«t-  5881    r 

peis,  viz.  by  matter  of  rcc^d,  by  matter  in  writing,  and  by  majt-  i  R^'*-  Abr.    . 


ft •• 


ler  tn  potts 


86A.) 


[fl]  By  matter  of  record,  viz.  by  letters  patents,  fine,  recoverie,.  [a]  43  Aff.  1:9. 
pleading,  taking  of  continuance,  confefTion,  imparlance,  warrant  of  ®^*'i  ^'^* 
attumey,  admittance.  15  K  3.^* 

i&Qp,  239.    4  £.  3.  lb.  133.    (1  Itoli.  Abr.  843' 

*  ^  C^  not  in  L.  and  M.  ftor  Rob.  f  u^t-^nuU^  L.  and  M.  and  Rob. 

Voi^II.  '  Ca 


Lib.  9.  Gap.' 12.  Of  Remitter.  Se6L  667. 

ro  **  ^^'  *•  !•  [b]  By  matter  in  writing,  as  by  deed  indented,  by  making  of  an 
15  H  7^24  acquittance  by  deed  indented  or  deed  poll,  [t*]  by  defeafance  by 
15  E.4.  28.        ^^^  indented  or  deed  poll. 

41  E.  $,  Eftop.  13.     12  R.  2.  il).  219.         M  8  R.  f.  Eftop.  $83.    S5  H.  6. 18. 
3H.  6.  16.    16H.7.5.    3411.6.19.    14  H.  4.  29. 

By  matter  i>  paiis,  as  by  liverie,  by  entry,  by  acceptance  of  rcn% 

by  pirtition,  and  by  acceptance  of  an  eftate,  as  here  in  the  cafe 

(1  Leo.  W.  158.  that  Littltton  putteth  ;  whereof  IJtffeton  maketh  a  fpeciall  obfer- 

4  R«f .  53.         vation,  that  a  man  Ouill  he  eftupped  by  rpatter  in  the  couiUrey, 

8  Kep.  53,  54.;  ^j^^out  any  writing,  (i) 

To  make  the  reader  more  capable  of  the  learning  of  efioppels, 
the fq  few  rules,  ajinongft  others,  are  to  be  k^o^vne. 
p]  35 H.  6. 19.  [f^]  f'irftj  that  every  eftoppel  ought  to  be  reciprocal!,  that  is,  to 
60.  soH.6.9.  binde  both  parties;  and  this  is -the  reafon,  that  regularly  a  ftran- 
Ef  ^  940.  ?^*^  ^'***^  neither  tike  advantage,  nor  be  bound  by  the  eftoppell : 
d3^iUr.  18*  \^^  privies  in  bloud,  as  the'heire;  privies  in  eftate,  as  the  feoffee, 

50  AC  51.  U(reej  &c. ;  privies  in  law,  as  the  lords  by  efcheat ;  tenant  by  the 

14  Air.  9.  curtefie,  tenant  in  dower,  the  incumbent  of  a  benefice,   and  others 

^^M^*  *•  ^  that  come  under  by  ad  in  law,  or  in  the  pf^^  fliall  be  bound 
fe^  8*Aff^5.V '    ^"^  ^^*^^  advantage  of  eiloppcls ;  and  that  a  rebutter  is  n  kinde  of 

$/.  Fine.>3.       eftoppcll.       . 

8  H.  6. 17.    U  E.  3.  35.    38  E.  3.  31.    20  E.  3.  Eftop*  187. 

LPJJ}  ^  ^  **       Lf^  Secondly,  that  every  elloppell,  becaufe  it  conclndeth  r^rty    {,  1 

17  H.6  ^  ^^^  ^^  alleadge  the  truth,  mull  be  certaine.to  every  in-  W^^*  "*•• 
r,j><)p.  273.         ^^'^N  *"^^'  "ot  to  be  taken  by  argument  or  inference. 

18  E.  3.  so.    7  H.  7.  6  5f  16. 

W\^.  ^^'^^'  ^*-'  T^"^^l^»  ®^*0'  eftoppell  ought  to  be  a  precife  affirmation  of 
PJ.  Com.  398.  ^^«^.^.^^'hi<^J*/n^keth  the  cfioppell,  and  not  be  ipoken  imperfonoliyi 
rj.1  <*  w  A  ^i^  ^^  **  *^  '^^  ^^^^*  ^^'^  flU'ififr,  quia  impcvfoitalif/ts  turn  condmlit,  ncc  li" 
46  E.  s"i^!  ^^'.*  ^"'P^'Kf(>"^^'s  flicifur,  quia  Jute  pvrfotid.  [h]  .  Neither  doth  » 
49  e!  ail*!  recitall  conclude,  becaufe  it  is  no  direc^l  affirmation. ' 
8  Aff.  3.    45  AflT.  5.    3  EI.  Dy.  196.     II  El.  ib.  280.    9  li.  6.  60. 

fi'i^^'o*^'  [*]  Fourthly,  a  m.itter  alleaged  that  is  ncitlier  traverfable  nor 

10  Ff'4  1*2        m^tenall,  (hdjl  not  elloppe.    .  .        . 

S2  E.  4.  38.    39  AiT.  9.    35  II.  6.  SO.   • 

W^^^-^^-       W  Fifthly,  regularly  a  man  (hall  not  be  concluded  Lyaccept- 

6  H  4  7  ^"^^  ^^  ^^^  ^^^^*  before  the  title  accrued. 
31  E.  i.    Card.  155.    F.  N-  B.  142  E. 

[!?A*i^"^o  *•    .   [/}Si.xthly,  eftoppell  againft  eftoppell  doth  put  the  matter  at 

3H.A   •.     '^^g^- 
41  E.  3.  4.    llH.  4.  30. 

["0  ^^  3- 1*-       [w/]  Seventhly,  matters  alleaged  by  way  of  fuppofall  in  counts 

Faowill  20  ^^"^^  "^'  conclude  after  non-futt :  otherw'ife  it  is  after  judgement 

4'oE.3.  21. '  fii^'^n;  and  after  non-fuit,  albeit  the  fuppofall  in  the  count  (hail 

12  E.  4. 13.  not  conclude,  yet  the  barre,  title,  replication,  or  other  pleading  of 

18E.  3.  SI.  .W.  either  partie,  which  is  precifely  alleaged,  fiiall  conclude  after  non-t 

^  Aff*^?'*  ^"^^  *  *^"^  hereby  are  the  bookes  reconciled. 

4.'>E.3.2.     21H.  7.  24.     5K.4.  7.    7E.^.  19.     3E.4.11.     4E.  3.M, 

7  £.  6.    Br.  Eaup.  162.    11 II.  4.  cJO.    30  E.  3:  21.    31  Aif.  14. 

(t)  [See  Note  306.] 

Bigbthly, 


\ 

7 
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Eighthly,  where  thervemie  is  apparant  in  the  fame  record,  there 
the  ndveri'e  party  flmll  not  he  .efcopped  to  take  advantage  of  the 
truth ;  for  he  cannot  be  eftopped  to  alleage  the  truth,  when  the 
truth  appeareth  of  record.     [«]  If  a  fine  be  levied  without  any  r„T  37  j^ff  i^: 
originiUl,    it  is  voydable,    but  not  void;    but  if  .an  originall  be  S8H.  6.  lis. 
brought,  and  a  retraxit  entred,  and  after  that  a  concord  is  made,  5  El.  Dy.  222, 
or  a  fine  levied,  this  is  void,  in  rcfpeft  the  veritie  appeareth  of 
record,     [o]  An  impropriation  is  made  after  the  death  of  an  in-  [o]7  5M)/. . 
cumbent,  to  a  bilhop  and  Bis  fuccelTors ;  the  bilhop  by  indenture  S44, 
demifeth  the  parfonage  for  fortie  yeares,  to  begin  after  the  death 
of  the  incumbent ;  the  deane  and  chapiter  confirmeth  it,  the  in< 
cumbent  dieth  ;  tins  demife  fhaJl  not  ronclude,  for  that  it  appearett 
that  he  bad  nothing  in  the  impropriation  till  after  the  death  of  the ' 
incun^beut. 

Ip]  Ninthly,  where  the  record  of  the  eftoppell  doth  run  to  the  55-'^^fl^^4  *^* 
difubilitie  or  legitimation  of  the  peifon,  there  all  ftrangers  (hall  ^g  \£  ^q[ 
take  benefit  of  that  record  ;  as  outlawrie,  excommeTigement,  pro-  n  h.  4. 84. .  ' 
feffioA,  attainder  of  prawumrcy  of  felonie,  &c.  batlardie,  muliertie, .  7  ^.  6. 7. 
and  fhall  conclude  the  partie,  though  they  be  ftrangers  to  the  re-  ^^  ^^'  ^* 
cord.     Vide  in  Lift  lei  on  cap.  ViUcnag':^  Sc6i.  196,  197,  &cc.  3ut  of  j.^j''    '^g 
a  record  concerning  the  nahie  of  the  perfon,  qualitie,  or  addition,  ^i  E.  3.  39. » 
no  eft  ranger  ftiall  take  advantage,  l>ecaufe  he  fliull  not  be  bound  by  19  R.  9. 
it.     But  «o/fir,  reader,  that  in  cafe  of  the  nfiitliertie  primd facie y  an  Eft^p.  282. 
cftran^er  ftiall  take  benefit  of  it,  &c.     But  yet  becaufe  he  may  be  l^^'^**  "*^* 
a  muUer  by  the  ecclefiafticall  law,  and  a  baftard  b}^  the  common  Eft^p,  s^gd,, 
law,  thereibre  againft  fuch  a  certificate  pleaded,  the  adverfe  partie  Le  Hat.  de 
•  may  alleage  the  fpeciall  matter,  and  confelfe  the  certificate  of  the  9H.  6.  c«.  11. 
bifhop  according  to  the  ecclefiafticall  law,  and  alleage  further  the   tJ^'^c^'j-q 
fpetrioM  matter  according  to  the  common  law,  whereunto  the  ad-  ^  ^  6.^39 
verfe  partie  muftanfwer;  *nd  fo  are  the  books  that  treat  of  this   i8F4.4.i.l», 
matter  to  b6  reconciled.  (1) .  But  now  let  -us  returne  to  Littleton, ,     la  £.  4. 16.  : 
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N 

* 

][,TTjSfi  en  action  de  waft  le  baron  T^  U  T  if  in  the  ndlton  of  waft  the 

-^      fait  default  a  legrauiiddiftrcfjey  "*^  bulband   make  default  to  the 

et  la  feme  pria  d^t/ire  receive  et  Joit  graiid  diftreiTe^^nd  the  wife  pray  to 

receivCf  el  monftra  bien  tcyut  le  matter,  be  received,  and  is  received,  Ihee 

et  coment  el  efl  en  Jon  remitter,  et  el  may  well  fliew  the  whole  matter,  and 

barrera  le  lejfor  de  fo7i  adtion,  *  i^c.  how  fliee  is  in  her  remittev,  arid 

•  fliee  fliall  'barre  the  lefTor  of  his 
a6lion,  8cc. 

**   J  A  feme  pria  d'ejlre'refceivc  et  foit  refceive!*     Receijft,  reccp-  (Ant.l9f.b.> 

/io,  commeth  of  the  Latineverbe  r^cipcre,  fo  called  becaufe 
the  wife,  upon  the  default  of  her  huOiand,  is  received  as  a  feme 

fole  alone,  without  her  hulband,  to  defend  her  light;  and  it  is  30  E.  1.' 

aKo  called  defenfiojvris;  and  in  this  cafe  the  wife  may  bee  re-  Detcnfio  juris; 

ceived  by  the  [a]  ftatute  :  and  yet  [b}  ancient  authors  who  wr<fte  [a]  W.  2.  ci..5i. 

before  the  ftatute,  doe  fpeake  of  a  kind  of  receit'jat  the  common  MBraa,f.3^3. 

**^^'   Excepuons. 
f  Cfr.iiatioL.smdM«|iDriloh»    <  (1)  See  note  t.t»pa^e245*'au 

•C  c  a 


lib.  i.  Cap.  12. 


Of  Renrittef. 


Sea.  £69- 


law.  The  civilians  call  refceit,  admitTionem  tertU  pro  fuo  httereffh, 
whicli  more  properly  is  refembied  to  the  receit  of  him  in  the  »ev«r- 
fion  or  remainder)  that  is  00  part  to  the  writ. 


Sea.  6(>0. 


[353-  a-l 


pledera 

en  p/ee  pledantj  come  el  fuijfoit  feme 

fole,  *  4-c.    Et  coment  que  I  ^alienee 

ji/i  U  leas  al  baron  et  a  fa  feme  per 

fait  endent^  uncore  ceo  eji  remitter  a 

la  feme,    Et  aaxi/,  coment  que  Valie^ 

nee  renJiji  mrfme  la  terre  al  baron  et 

a  fa  feme  per  fine  pur  terme  de  lour 

vies,  uncore  ceo  eft  un  remitter  al 

fefiie,  pur  ceo  que  feme  covert  que 

prent  ejUjite  per  fine  y  ne  ferra  my  exa* 

mint  per  lesjujiices,  f  4c* 


XpO  R  in  every  cafe  Where  the  wife 
i  s  recei  ved  for  default  of  her  huf- 
band,  flic  fliall  plead  and  have  ti^ 
fame  adviintage  in  pleading-,  as  (he^ 
were  a  woman  fole,  &c.  And  albeit 
that  the  alienee  made  the  leaie  to  the 
hulband  and  wife  bvdecd  indented, 
vet  this  is  a  remitter  to  the  wife. 
And  alfo,  albeit  the  alienee  render- 
eth  the  fame  land  to  the  hufband  and 
his  wife  by  fine  for  teAne  of  their 
lives,  yet  ibis  is  a  remitter  to  the 
wife,  Becaufe  a  feme  covert  which 
takeis  an  edate  by  fine,  (hall  not  be 
examined  by  the  juftices^  Susi 


[c]  57  Aff:  li 

17  AflT,  17. 
S9  £.  3. 43. 
5  E.  3. 
Voucher  178. 


•*  /JOMli  eifuiffbit  feme  fole,  ^c."    In  this  Scait)n  fotiT^  tBings 
are  to  be  Onderftood.  v  •    .• 

Firil,  when  a  feme  covert  is  received,* that  (he  fhallpltiid'tt  If 
(lie  were  fole.  And  this  is  rcpularly  true,  }*<?t  hofdtith  imi  .ki  all 
cafes ;  [c]  for  if  a  feme  covert  be  received  in  oil  ailrfft,  vndptaftif  a 
record  and  iKiile,  Xherefbre  (he  (hall  not  be  adjudged  a  dilleifor,  at 
(liee  (hould  be  if  (hee  werfe  fole,  he.  So  if  a  feme  covert  onely 
levie  aline  executnrie,  and  a.  Jfcire  facias  is  brought  againft  her 
ajid  her  huibcind,  if  (lie e  be  received  upon  the  defiult  oi  her  Jiuf- 
band,  Oiee  (h%iUbarre  the  conufee,  which  if  (he  had  been  fqlc^  fliee 
could  not  doci  and  in  foine  other  cafes. 

.Secondly,  that  though  the  ellate  taken  backe  he  by  deed  iiklent- 
ediyet-that  fliiilUiot  hihder  the  remitter  in  cafe  of  a  feme  covert, 
or  an  infdnt; 

Thirdly,  that  though  it  be  by  fint  fur  ren/Icr,  yet  that  (hall  not 
hinder  the  remitter ;  becaufe  a  feme  covert  is  not  to  be  examined 
upon  any  tine,  but  when  (liee  and  her  hulband  pdlib  fome  eftate  or 
iutcreil,  or  rekafe  her  right  by  a  fine  of  the  lands  or  tenements. 

Fourthly,  if  the  hufband  levie  a  fine  of  his  wife's  lands,  and  tl)« 
coMufe*  grant  and  render  the  Kuid  to  the  hufband  and  wife^  al- 
tbou<;h  the  wife  be  not  partie  to  the  ori^iinalh  nor  to  the  conufaos, 
arrri  therefore  (lie  ought  not  by  the  law  to  take  any  prefent  efiate 
but  by  way  of  remainder  only ;  yet  here  it  is  proved,  by  Utttet§Mf 
>hf  iii-wqutflTo  of  that  the  grant  and  render  de  ftuHo  to  the  wife  in  prafeitH  is  not 
iVirtch  ft«rri  void;  for  then  it  could  not  worke  a  remitter,  but  voidable  by  writ 
e  ts    ^.  .  ' ,  ^^  ^^^^^  ^  ^^^  ^^^^  avoidable  eftate  doth  woxke  a  renuttcri(i)  . 


(10  Rep.  i/J.) 


Trin.  «7  Wit, 
MiicrOwen  fie 
3)orti(in.  Ilot. 
276(  ill  banco 
CMiniiiun'^ 
),i.  3.  lol.  .^. 


13K.1. 
Vbdch  •I' 119.- 


*  6ff>  not  in  Ia  and  M.  Mr  Rblii 


1 6f4ti  itbt  ia  t.  abd  M.  not  Rott>  ^ 


<i)'[5ce  Note  307.] 


Lrftpf   3w 


Of  ^  ReinitteT. 


Sea..  6  70/671, 


"  Iftfefra  my  txamine  perle$  jujtkes^  SfC,*^  The  examination  of  (3  R«p.  5.  n,) 
» leioe  qovQrt  ought  to  be  iiscrel ;  and  the  ^fed  is  to  examine  her, 
whether  iliee  l^e  content  to  levie  a  fine  of  fuch  lands  (naming  the.cu 
particularly  and  diftindly,  and  the  Hate  that  paifath  by  the  tine)  of 
hfir  Q>Tne  voluntary  free  will,  aqd  not  by  threats,  menaces,  Or  any 
other  compulforie  meanes* 


Seft.  670, 


ET  Wc  nota,  que  quant  afcim  chofe 
pafftra  de  ta  feme  que  e)t  -covert 
-  ^  Jc  baron  perforce  d'unjuie: 
t353*  ^'-ijicome  le  baron  et  la  feme fe- 
^v±Wi  connfance  de  droit  a  uuauter, 
Sfc»  OH  fefoyejft  un  grant  et  render  a 
ufl  autrrj  ou  fi^kjjeut  per  fine  a  auter, 
e^  iic  jde  timilibusj  fmi  le  droit  del 
femt  pajeroit'cklfeme  perforce  de 
taef'me  le  fine ;  en  touts  tie/x  cafes  la 
feme  Jena  examine  devaunt  que  la 
Jin^foit^  accept^  pur  ceo  que  tieUfine^ 
concluderont  tielsf ernes  coverts  a  touts 
jours,  *  4rc.     Mes  lou  riens  eji  move 
en.  hfimfprfque  tantfolement  que  U 
baron  £t  la  feniepreignont  ejlate  per 
forc^de  niefme  lejine,  ceo  ne  concluder 
la  feme;  par  ceo  que  en  tiel  cas  el 
j^mmes  neferra  wy  examine,  f  ^c. 


AND  here  note,  that  when  any 
"^^  thing  ihall  paire  from  the  wife  * 
which  is  covert  of  a  hulhaiid  by 
force  of  a  fine  :  as  if  the  hu(bancl 
and  wife  make  conufance  of  right  to 
another,  &c.  or  make  a  grant  and 
rendey  to  another,  or  rQJeafe  by  fin© 
unto  another,  et  fic  de  Jimilibus, 
where  the  right  of  the  wife  (hall 
pafle  from  the  wife  by  force  of  the 
lame  fine;  in  all  fuch  cafes  the  wifs 
fliall  \)e  examined  before  that  tb^ 
fin^  be  taken,  becaufe  that  fuch  fines 
fliall  conclude  fuch  femes  coverts  " 
for  ever.  But  where  notliing  is 
moved  m  the  fine  but  onely  that  the 
huihand  and  w^fe  doe  ^ake'an  eftate 
by  force  of  the  faid  fine,  this  Ihall 
not  conclude  the  wife ;  for  that  m 
fuch  cafe  flie  Ihidlnot  be  ut  ail  exur 
mined,  &c. 


'^  jfXUAiaT  afcun  chq/h  pqffera  de  la  fetne  covert ^  ^c.  per  force 

•  ^*  dunjne,  4-1;."    And  of  this  opinion  is  [d]  Littleton  in  oar  [<Q  15E.4.  IQ. 

*  Therefore  if  the  hufbaud  and  wife  be  tenants  in  fpeciall  tayle,  5  if" /*4^* 
a;id  they  levie  a  fine  at  thp  common  lav,  and  after  the  hudsand  and  ^q  |^  3.  tit. 
wife  tak^  b^ke  an  edate  to  them  and  their  heires;  in  (his  cafe  the  Cui  in  vita  10. 
eftate  tayle  is  not  barred;  and  yet  againft  a  fine  levied  by  her  felfe  t'L*^  E.3,43. 
(he  cannot  be  remitted,  becauife  thereupon  fhe  was  examined  :  but     -^^  ^'  ^' 
in  tha}  cafe  if  the  land  dc£cend  to  her  illue,  he  Ihall  be  remitted,  (j) 

Se6t.  671. 


TTlSM,  fi  tenant  en  taile  difconti-  ALSO,  if  tenant  in  taile  diicon-i 

**  nua  le  taile,  et  ad  J  ijjtiefile,  et  "^^  tmue  the  taile,  and  hath  ilfue  a 

morufi,  et  lajile  ejteant  de pleine  age  daughter, and dieth, and  the'claughter 

prent  Beinsr 

•  &c.  not  in  L.  aiid  M.  nor  Roh.  -%  ijfui  not  in  L.  and  M  nor  IR0I1. 
f  Vct  not  in  L.  aad  M.  nor  Roh. 

(i)  [Sec  Note  soS-l 


Lib.  3-  Cap.  12.  Of  Remitter. 

prent  baron^  et  le  difconiintteefait  tin 
releas  de  ceo  al  baron  et  a  fa  feme  pur 
terme  de  lour  vies,  ceo  eft  un  remitter 
alfeme,  et  la  feme  eft  eim  perforce  de 
le  taiie,  caula  qu&  fupra. 


Sea,  672. 


^. 


** 


(.inle  S46.) 


bein^^  of  fnlT  age  taketh  hufband,  and 
the  difcoiitiniiee  make  a  rclcafe  of 
this,  to  the  huibaftd  ^nd  wife  for 
terme  of  tlieir  lives^  this  is  a  remitter 
to  the  wife,  and  the  wife  is  ia  by 
j'orce  of  the  taile,  catija  qu&  fupra, 
Si'c, 


"  JTT  la  feme  efieant  dc  pliin  age  prent  baron,  4'^-"  Here  it  ftp- 
peareili,  tluit  her  full  age  when  iht  tooke  baron  is  not  ma- 
terinll,  but  lit^r  coverture  ^t  the  taking  hacke  of  the  -ctlal^.  And 
ft)  note  a  diveHitie  betwcenc  a  rcn^itter  auii  a  diicent:  ii>r  if  a,\TO- 
inan  he  diiVeiil'd,  aiid  buing  of  t'ul  age  taketh  huiband,  and  tlun- 
ihe  diiVeilor  dir.th  feifed,  tliis  difcent  Ihailbiode  the  wife,  allicit  Am 
was  co\ei  t  when  the  difcent  was  caft,  becaufe  Ihe  was  of  full  age 
when  ihc  tooke  hufl)and,  as  appeareth  before  in  the  Clupter  of 
Difcentb.  Btit  ahjcit  the  wife  that  hath  an  ancient  n<;lit,  and  being 
of  full  ai^e,  taktilli  a  huflxuid,  and  the  difcontinuee  letteili  thelafid 
tu  the  hulbiiud  and  wife  fiir  their  lives,  this  is  a  remitter  to  the 
•wife  ;  for  remit tuis  to  ancient  rights  oie  favoured  in  hiw. 


<nob.  260.) 


ScCi.  672. 


.[354va.] 


/TE  M,fi  terre  foit  done  a  h  baron 
eta  fa  feme  y  averet  tenter  a  eux  et 
a-les  heifvi  de  lour  dear  corp^  cnfrni- 
dreSf  et  puis  le  baron  alierut  la  ten  e  en 
fee,  et  rcprent  e.jlatea  lay  et  a  fa  feme 
ynr  icrme  de  lour  detii  vies  ;  en  cc;l 
'cas  il  ejl  remitter  en  fait  a  le  baron  et 
*a  fa  feme,  fnaugre  le  Laron,     Car  il 
'ns  poit  eft  re  un  remitter  en  reft  cas  a 
letjeme,  ftnou  que  foit  un  remitter  a 
le  baron,  pur'  ceo  que  le  baron  et  fa 
feme  font  tout  vn  7?icfmepeifon  en  le^/y 
content  que  h  baron  eft  cftoppe  de 
cldfffncf.    *  Et  pur  ceo,  ceo  t'ft  un  re* 
mitier  en  lui/  nuontcr  fan  alienation 
ct  fon  reprifcl  demcfncj  come  eft  dit 
adevant  f . 


H 


A  LSO,  if  land  be  given  tothte 
^  hulbaiid  and  to  his  wife,  to  ha\TB 
aTid  to  liohl  to  them  and  to  thfe'heits 
of  their  two  bod'»cs  begotten,  and  if- 
ter  thehulband  alien  the  land' in  fee, 
and  take  hacke  an  cfiate  to  ffim  and 
to  his  wife  for  terme  of  their  ttvo 
li  vcs ;  in  rh  hi  calc  thrs  is  a  relni ttcr  ih 
deed  to  the  hniband  and-  to  bis  Vf\(ef 
niaugcr  the  hufbaud.  For  it  camiot 
be  a  icmitter  in  this  cale  to  tlio  wife, 
uidelleit  be  a  remitter  to  the  huf- 
band,  becaufe  the  hufband  and  wfee 
are  all  one  fame  perfon  in-  law, 
thouj^h  the  hiilband  be  flopped  to 
claime  it.  And  therefore  this  is  'a 
remitter  againft  bis  owne  alienation 
atid  reprifel,  as  is  faid  before. 


^    *      / 


jploKX^S.) 


ERE  it  appeareth,  that  the  hnfband  agaiuft  his  owne  alicn|« 
Uon,  if  he  had  taken  the  edate  to  him  alone,  could  pot  |mve 
beene  remitted.  But  when  the  ellate  is  made  to  the  huiboiMi  and 
wife,  albeit  they  be  but  one  peribn  ia  law,  and  no  moities  betwe<til&' 
them  ;  yet  for  that  the  wife  t^annot  be  remitted  in  this  caf€>.HpJefle 
the  hu (band  he  remitted  alfo,  and  for  that  remitters,  asbathbeene 
often  faid,  are  favoured  iu  law,  becaufe  thereby  the  more  antient 
I*  and 


*  Et  fur  ci9  not  in  L.  and  M.  nor  Roll* 


<<f  &c.  added  L.  and  M.  and  Roh. 


Lib.  ^. 


OfJReaitter. 


^ea.  673. 


and  better  ri^ts  are  reftorcd  againe ;  thereibre  m  this  caf«>.  ia 
Jud^meht  of  law,  1[)oth  huiboJiid  aad  wife;  are  remitted ;  whicU  ^ 
widrtby  of  gceat  obiJenration. 


Sea.  673. 


TTE  M,  fi  terre  Jolt  done  a  unfeme 
en  tai/e,  /e  remainder  a  un  auler  en 
tayky  U  remainder  a  U  tierce  en  tayle^ 
ie  remainder  al  quart  en  fcCy  et  la 
Jeme  prent  baroUy  et  le  baron  dijcofi^ 
tinua  la  tej*re  en  fee ;  per  eel  dijconti- 
nuance  touts  les  remainders  font  dij- 
continttc^  Carfi  lafemedevia/lfansy 
i/Jue,  ceux  en  le  remainder  n'averojit 
ajcun  remedie  forfque  de  fuer  lour 

r  K  1  ^'"'f/^^  ^^  tbrmedon  en  le  rd» 

l3'^^  *^'i  maindery  quant  il  avient  a 

lour  temps*,  Mesji  apres  tiel difcon- 

tinuance,  eflate joit  fait  a  le  baion  et 

Jii  feme  pur  terme  de  lour  deux  vieSy 
ou  pur  terme  d'auter  vie,  ou  auter 

jjfiatey  Sfc.pur  ceo  que  ceo  ejl  vn  remits 

[  te^r  alfeme^  ceo  eji  f  auxj/  un  remitter 
a  tputf  ceux  en  le  remainder.     Car 

^res  ceo  que  la  feme  que  eji  en  fon 
remitter  morujt  fans  ijlJue,  ceux  en  le 
remainder  poi^eiU  enter]  &ic.fans  afcun 
action  fuer,  6^c,  En  mefme  le  maner 
^ide  ceux  que  ount  la  rever/ion  dpres 
tieU  tailes  J, 


A  LSO,  if  land  be  given  to  a  wo- 
■^  man  in  taila,  the  remainder  to 
another  in  taile,  the  remainder  to  the 
third  in  taile,  the  remainder  to  the 
fourth  in  fee,  and  the  woman  taketb 
hu(band,  and  the  hutband  difconti- 
Due  the  land  in  fee;  by  this  difcon- 
tinuancc  ail  the  remainders  are  dif- 
continued.  For  if  the  wife  die  with- 
out ilfue,  they  in  the  remainder  fhall 
not  have  any  remedie  but  to  fuc 
their  writs  of  formedon  in  the  re- 
mainder, when  it  comes  to  their 
times.  Bu;  if  after  fuch  difconti- 
nuancc,  an  eftate  be  made  to  the 
huiband  ar}d  wife  for  terme  of  their 
two  lives,  or  for  terme  of  another 
man's.  Ufe,  or  other  eftate,  &c.  for 
that  tliis  is  a  remitter  to  the  wife, 
this  is  alfo  a  remiuer  to  all  them  in 
the  remainder.  Vbx  after  tliat  the 
wife  which  is  in  her  remitter  be 
dead  without  iffue,  they  in  the  re- 
mainder may  enter,  8cc.  without  any 
adtion  fuing,  &,c.  In  the  fame  man- 
ner is  it  of  thbfe  which  have  tbo 
reveilion  after  fuch  entailes. 


jriTTLETON  having  fpoken  of  remitters  to  the  ilTue  in  taile, 
who  is  privie  in  blond,  and  to  the  wife,  who  i^s  privie  in  per- 
fon,  now  be  fpeaketh  of  j  emitters  to  them  in  reverfiou  or  remainder 
expeclant,  upon  an  edate  taile,  who  are  privie  in  eflate.  And  this 
cafe  proveth  that  the  wife  is  remitted  prefently ;  for  the  equitie  of 
the  law  requiretb,  that  as  the  difcontinuance  of  the  ei^ate  in  taile 
is  a  difcontiiiuance  oi*  the  reverfion  or  remainder ;  fo,  that  the  re- 
mitter to  the  eftate  in  taile  ihould  be  a  remitter  to  them  in  the: 
leveriion  or  remainder. 

Tenant  for  life  the  remainder  to  A.  in  taile,  the  remainder  to  B. 
'  Id  fee,  tenant  for  life  is  diffeifed,  a  coUaterall  anceftor  of  A\  re- 
leafeth  with  warrantie  and  dieth,  whereby  the  eftate  taile  is  barred ; . 
the  tenant  for  life  re-entreth,  the  difieifor  hath  an  eftate  in  fee  fimple 

determinable 


41  E.  S.  m 

41  Atf.  1. 
36  AiT.  p.  4. 


44A(r.p.  15. 
44  £.3. 30. 
(S  HoN.  AV 
4^1.SCro.t4l 

W.Joncf,19i>0 
£0  £.  3.  AkI«5)9. 


^  &c,  added  L.  and  M.  and  Roh. 
•f  musy  not  in  L.  aod  M.  nor  Rolw 


X  QTr.  added  L.  and  M,  and  Roh^ 

Cc4 


Li3lia^  Ca^  12. 


Of  Rtmttter.         Sea.  674,  675. 


%  • 


TvSi.  Fl.  Co». 
489.    KidiuVa 

in  Waifinjthv^i'fl 
cu(e.  ir  £l^.   y 

td  K.  3.  41.  • 
«iu  lUltieit  f  8. 
49  K  8.  to. 

lib.  8.  fol.  7«  h. 

cafe,  Itbw  f .  33. 
7  K.  2. 


■determmaiUc  tip<in  tht  eftatv  toyeraJ^'^^'^i'cmaiBder  of -B«  ia 
.rtvel^d  in  bim ;  and  io;  note  in  this  cit<^  the  e&sxe  for  Ufe  and  the. 
ramainder  in  iee  are  revefteil  and  raoittt/ed,  and  an  eilate  of  iniie^ 
ritauce  left  in  the  dilTbiibr.  If  a  fine  be  levied  fur  grant  tt  render 
to  one  for  life  or  in  tuile,  the  remainder  in  fee,  if  tenant  for  life» 
or  in  tciilc,  execute  the  eftate  tbr  lil'e  or  in  taile,  thi^  is  an  execution 
of  the  remainder. 

A  gift  in  taile  is  made  to  B.  the  remainder  to  C.  in  fee,  B.  dif- 
continueth  and  taketh  Lacke  an  cflute  in  taile,  the  remainder  in  f^t 
to  tlie  king  by  deed  iilroHed ;  tenant  in  taile  dietb,  his^iflne  is  rt^ 
mitted,  and  confequently.  the  remainder,  as  Littleton  here  fslhb; 
and  the  diverfity  is  [a]  betweene  an  a^  in  law,  for  that  may  deveft 
anetlate  out  of  the  king,  and  a  tortious  adl,  or  entry,  or  a  fulfe'and 
tfc  feined  recovery  agaiiiil  tenant  for  life  Or  in  taile,  which  'ftiaH  nev^ 
'  xleveft  any  efiate,  remainder,  or  reverfion  out  of  the  king.  [6]  But 
a  ret^^ivery  by  ^<md  title  againd  tenant  for  life,  or  in  taile,  whera 
the  remainder  is  to  the  king  by  defeaiible  title,  fliall  deveft  the 
ramahider  out  of  the  king,  and  reitore  And  remit  the  j^ht 
owners,  (i) 

V    22  E.  i  7. 


Sea..  674,  675. 


rTEM,  fihome  teffa  uH'tntafe  a 

unfeme  partenne  tie  fa  vie;  ja-^ 

t^itit  le  i^verfion  a  I  iefluury  ctpuis  un 

Jliiji  nn  feint  et  faux  action  envers  la 

fe^He'yehevovtrqjl  le  tneafe  enters  ht/ 

fer  defautty  Iffint  que  la  feme  jniit 

uver  envers  ln^^UH  <\nod  «i  (it^forccat, 

foionqne  le  Jatute  de  Welhn.  «;  ore 

le''mx/;lwH  le  lejjor  ejl  difonHnue, 

iffltttqucil  nepoU  aver  if  lain  action 

de  Tcajij    Mes  enccjivafeji  la  feme 

prent  baron^  et  cclut/  que  recovent/i 

icffi  lemedfe  at  haion  et  a  fa  feme 

pur^  terrn^  jde  lour  dear  rf e«,  In  feme 

eji  eini  en  J  oh  remitter  per  forie  del 

primer  leafe. 


A  LSO,  if  It  man  let  a  boiife  to' a 
-^^  woman  for  terme  of  her  life, 
faving  the  reverfion  to  the  leflbr,  and 
after  one  fue. a  fevned  and  falle  ac- 
tion agiiinit  the  woman;  and  retrpver* 
eth  the  houft  againft  ber  by  defauft, 
fo  as  the  vyoman  nia^  havq  i^jjaiuft 
him  a  quod  ei  deforceat^  accorcliiig 
to  the  itatuteof  Weltmlfi.,"now  tiie 
reverfiuu  of  the  leifor  iadiicoauaMcd, 
fo  that  he  cannot  have  any  at^lion  of 
wade.  But  in  this  cafe  if  the  woman 
take  huiband,  and  he  which  reoover- 
eth  let  the  houie  to  the  hu(band  and 
his  wife  for  terme  of  their  two  lives, 
the  wife  is  in  her  remitter  by  fbree 
of  the  firft  ieale. 


wT 


Se6l.  675, 


ZlTfiiebQmnfitlaftmtfontwafiy  AND  if  the  huiband  and  wift 

^^  U  primer  leD'ar  avera  etiverg  eut  -^  mak«  wafte,  the  firft  leflbr  fliatt 

br€ve  de  wajt,  pur  ceo  que  entant  que  have  a  writ  of  waft  againft  thcin,  for 

'         .                        Ja  ttot 


JCO  [SteNou  309.] 


Lib4^3<"  •      ^^  iHOfr.ltelnlfter.  '  Sea.  374,  «75. 

hifembefitmjm  reMttr^  ileft  re^  'thatinafmuclr.tirllwVifc  is  in  her 
utifi^afi^  reverfiwi.  'Mesfemble  en  remv^r,  he  is  remitted  to  his  rever- 
ceft  COS,  ft  dehttf  we  ree&ve^tt/i  per  ie  floii.  But  it  feemeth  in  this  cafe,  if 
fttm  amort,  voile  porter  ajifer  brief  e  hee  that  recovereth  by  the  f«Jfe 
de  waft  enrers  le  baron  et  fa  feme,  le  adion,  will  bring  miDther  writ  of 
barOH  nad  auttr  remedji  envers  luy^    waft«.againft  the  hqlband  and  tu4 


3 ^^5  de  faire  default  a   la  grautid.   wife,  the  hufband  hath  no  oiher 
j/i;r5,  4rc.  et  caufer  la  feme  d'ejire    medic  againft  him,  biu  to  make  de- 


r^eivef  et  depi^er  cet  inatier  ettven    fault  to  the  ^raod  dilhreile^  &c.  and 


*lay  starrer,  S^c.  wherb^  hee  recovered  was  falfe  and 

^  fained  in  law,  &c.  fo  fhe  wife  may 

bar  him.  ^ 

f   pEJNT  et  faux  aaion,"  i.  Aaio  Jida  et  fa\fa^  but  hareof  (5Kep.ai 

^    UtiUton  fpeaketh  himfelfe  in  this  Chapter.  «  !"?•  ^^-  ^ 

^  '^  11  B«p.  62.) 

"  Quod  ei  deforeeat"  is  a  writ  that  is  given  by  [c]  ftatute  to  any  yj  w.  j,  ^p,4^ 
tenant  for  life  or  in  tayle  upon  a  recovery  by  deiaiilt  againil  tbeni  /j^j^  ^^  ^\ 
»      ^       n  in  ^praecipe,  and  lyeth  againft  the  recoveror  and  his  heires, 
i355«  ^'J  in  which  cafe  the  particular  tenant  was  without  remedie  at  Bra^ttlib.4. 
the  common  law,  becaufe  hee  could  net  have  a  writ  of  right.     And  567.  l>u  lib.s. 
it  is  called  a  quod  ei  deforceat,  for  that  they  are  part  t)f "the  words  of  <^"P-  85»*  *  U.  ^ 
^hat  vrit,  vi;j.  Praecipe  A,  quod^  ^c.  reddat  B.  mum  fne/uHgiumf  ^c.  7*^*^'g2 
quod  clam^t  ejfe  jus  et  maritagiumjiium,  et  quod  idem  A.  ei  in^tyli.  p.  ^^  0,  ^55 
ieforceat.'  (6  U^p..  8.  b.) 

'  '  •  (Cro-Jac.  2W.    CrO.  Car.  178. 444.) 

.    *^.P^cq(xc^rflfl,  i^c,  pet  default."    There  hath  beene  a  queftion  in  (F-N.  B.  154. 
fur  ))9okep  upon  thcfe  \TDrds  (hy  default) ;  as  for  example^  wbe-  ^) 
IheV a'recovene  had  by  default  m  nn  a^^ion  Of  wafle  againil  tencuit 
in  doii'ef,  or  by  the  courtefie,  a  quod  ei  deforccat  lyeth  by  the  faid 
iVatUte*.     And  divers  hold  opinion,  that  in  that  cafe  no  quod  ei  de-  W.  i?.  capL  4«  ' 
^/df-ij^af  lietb,  for  that  judgement  is  not  given  by  default;  fornot- 
withllatiding  the  default,  there  goeth  out  a  writ  to  enquire  de  vafto 
fa&Oy  et  quod  vajlum  prctdifium  A.  {le  defendant)  fecit ;  fo  as  the   ' 
defendant  may  give  evidence,  and  the  jurors  mayfinde  for  the  de-    ' 
fendant,  that  no  wade  was  done :  as  in  the  aifife  albeit  -it  bee 
awarded  by  default;  yet  may  the  tenant  gfve  evidence,  and  the  re- 
cognitors of  the  allife  may  finde  ibr  the  tenant ;  and  therefore  in  - 
thofe  cafes,  the  defendant  or  tenant  non  amittit  per  dcfaltam,  as       -■    - 
the  llatute  and  Lt///e^o;i  fpealietb^  and  they  cite  F.lf.B:  in  the  F.N.B.  foL 
point.  (1)  155.  R 

Secondly,  they  hold  that  &quodei  deforceat  lielh  Where  the  tenant  •  ij  ^  • 
can  have  no  reoiedi^  by  attaint ;  but  in  this  cafe  (fay  they)  an  21  fi.  6. 56. 
attaint  doth  lie.  4i  £.  3. 8. 

3H.  6.f9.    ss£.3.i9, 

r^),g   hi     Thirdly  they,  held,  that  in  an  adion  of  wafte  although-  (8 Bep. a5.> 
L355'  ^'i  it  be  brought  againil  a  tenant  in  dower,  or  tenant  by  the 

courtefie  that  have  a  freehold,  yet  the  dammages  are  the  prin-  . . «  . 

.  cipall ;  for  they  were  recoverable  againd  tenant  in  dower  and  by 
'  the  courtefie  by  the  comipoa  law ;  and  the  llatute  of  Gloeejler  gave 

•  the 

*  Ar^  ftot  in  L.  and  M.  nor  Rok 
fi)  [SecNote^io.1 


n 
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Sea.  674,  675, 


so  H.  6.  tit. 


the  place  wafted  but  for  a  penaltie,  fo  as  the  nature  of  the  aifUoK 
(7Rrp.  68.  b.)  (lay  they)  reinaiueth  ibll  to  bee  perionoll,  ibr  that  the  (kmiuages  are 
Id]  34  H.6.  7.  the  pnucipaii :  [d]  oud  in  proofe  hereof  they  cite  divers  authorities 
^ife'iAF  %.      inlaw.    And  if  two  bnn^,  an  a^hon  of  wafte,  the  releuie  of  one  of 

them  IS  a  ^ood  banre  agauiU  the  other,  [c]  and  fo  refolved  by  the 
W  9  H.  5. 15.    whole  court ;  which  ptroveth  (lay  they)  that  the  dammages  are  the 

principal! :  tor  if  the  land  were  the  principiill,  the  releale  of  one  of 
them  (hooid  not  oarre  the  other»^no  more  than  m  an  afljfe^  a  writ  of 
wardy  an  ejcctioneJirmcSy  Uc. 

Laitly,  they  fay,  that  in  adions  where  dammagee  are  to.  be  reco* 
vered,  and  the  land  i»  the  prmcipall,  the  demandint  never  couoteth 
to  damiiiagesy  and  yet  Ihall  recover  them :  but  m  an  a^ioo  of  wafte 
the  plaintive  counteth  to  his  dammage  ;  and  if  the  damni9gefi  be. the 
principally  then  cleerely  no  quod  ci  dejorceai  lieth. 

Others  doe  hold  the  contrarie  :  and  as  to  the  ftrft  they  fay,  that 
albeit  that  in  the  writofwal'te^^  judgement  is  not  only  given  upon  tiie 
default,  yet  the  default  is  the  principally  and  the  caule  of  awarding 
pf 'the  writ  to  enquire  of  the  walle  m  an  incident  thereunto  :  and 
the  law  alwayes  hath  refped  to  tlie  firft  and  principall  caui'e  ;  and 
therefore  upon  fuch  a  recoverie  [*]  a  writ  of  deceit  lieth ;  and  that 
writ  lieth  not  but  where  the  recoverie  is  by  defaulu  So  in  aa 
adtion  of  walte  againft  the  huftiand  and  wife,  upon  the  de&uk  of  the 
hu(baiidy  the  wifelhal  be  received;  and  yet  the  ftatute  there  fpeak- 
eth  alfo,  per  dcfaliam.  So  upon  fuch  a  recoverie  in  walte  againft 
the  baron  and  hint  by  defauk,  the  wife  (hall  have  a  cui  m  vitd  by 
tbe  ftatute ;  and  it  fpeaketh  where  the  recoverie  is  per  de/aUam, 
And  albeit  the  defendant  may  give  in  evidence,  if  be  knoweth.it; 
^et  when,  he  makes  default,  the  law  prefumeth  he  knoweth  not  of 
It,  and  it  may  be  that  he  in  truth  knew  not  of  it  |  and  thereibre  it  is 
leafon,  that  feeing  the  ftatute,  tliat  is  a  benedciall  ftatute,  hath 
given  it  him,  that  he  be  admitted  to  his  quod  ei  ditf'orctai^  in  which 
writ  the  truth  and  right  Hiall  be  tried,  ^ud  fo  it  is  of  a  recoverie' 
by  default  in  an  aflile;  albeit  the  Fecognitors  of  the  a(Ii£^  giyea 
.  .     verdiiii,  a  quod  ei  deforceat  lieth.     And  Jill  this  as  to  this  point  was 

defor'c  Tpafcb  ''*^*^^^*^^  ^J  ^^^  whole  court  of  common  pleas ;  and  fo  tlie  doHi^t  ib 
33EI.Kot.  '  41  ^.3.  8.  well  refolved.  Nvta^  if  tenant  for  life  make  ^v fault 
ivzb,  inter  Ed.  after  default,  and  he  in  the  reverfion  is  received  and  plead  to  ii^ue, 
Elmer  U  El.  la.    and  it  is  found  by  verdidt  for  the  demandant,  the  detault  and  the 

ftme,  ten.  en  verdict  are  caufes  of  the  judftemeut :  and  yet  the  tenant  ihall  have 
dower  dcman-  i    •-?*■         *  jo  »  J 

dant3,&Wil.      ^quodadejorccat. 

Tbacker  tea.  in  quod  et  d«£orceat.    (Cro.  Eiu.  £65.) 


[•]  17  E.  3.  58. 

F.  N.  B.  98.  b. 
It  H.  4.  4. 
19  E.  S. 
Dirceit.  56. 
W.  t.  cap.  3. 
3H.4.  fol.  1. 
Vi.  9,  ca.  3. 
9£.  4. 1(>. 


4f  E.  3.  8.  b. 
« 11.  4. 2. 
21  H.  6.  65. 
44  E.  3.  43. 


If]  33  E.  3. 
quod  ei  deforc. 
J'l.ult.  F.N.B. 
f  66.  V.  Flet. 
1.  5.  c.  «1, 
48  E.  3.  19. 
40.Air.  S3. 

33  H.  6^  «5. 
39  H.  6. 1. 
P.  N.  B.  107. 
kl  ir  E.  8. 
Attaint.  69. 
f  1  H.  6.  56, 

34  H.  6.  U« 


>Vs  to  the  fecond  objedion,  that  the  defendant  may  have  an  at- 
taint, lirft  it  was  utterly  denied,  of  the  other  part,  [,/*]  that  an 
attauit  did  lie  in  this  cafe  ;  ibr  though  it  be  taken  by  the  oath  of 
twelve  men,  yet  it  is  but  an  enqueii  of  office,  thereupon  no  attaint 
did  lye  on  either  partie,  as  upon  an  enquirie  of  collulion,  although  it 
be  by.  one  jurie,  nor  upon  a  verdid  of  quale  jvs,  Secoadly,  ad- 
mktiag  that  an  attaint  did  lie  in  that  cafe,  ^et  it  followeth  not  e» 
confequentiy  that  a  quod  ei  deforceat  did  not  lie  ;  [g]  for  if  an  affife 
bee  taken  by  default,  a  quod  ei  defhrceaf  dotU  lie ;  and  yet  the  partie 
.  may  have  an  attaint ;  for  this  Is  no  euqueft  of  bffice,  but  a  recog« 
nition  by  the  recognitors  of  an  aiiife,  who  were  returned  tbe  fott 
day,  and  not  returned  upon  the  awarding  of  the  affife  by  default. 
And  as  to  the  fetond  objedion,  of  this  opinion  was  the  whole  coort 


Lib.  5.      '    "         Of  R^taittcr.  '  Se6t.  ^74, 67S^ 

» 

in  Edisdrd  Efmer^ii  caft'"  above  mentioned.    As  to  the  third  objec.  Ci  Cro.  414. 

^   tion,  that  the  dammagcs  Ihould  bee  the  principall,  becaufe  they  5?*?!r^S'^  ^»  • 

'^.  \fere  &t  th6  common  law ;  that  is  an  argument  (lay  the  dther  fide)  g  £^eV8  V  *^ 
that  they  are  more  anticnt,  bat  not  that  they  are  more^3rincipalI ;  xi  lU^M 
and  treble  dammages  were  not  at  the  common  law  (for  the  com- 
mon law  never  giveth  more  dammage  than  the  lofle  amounteth  ' 
uftt<^),  but  are  given  by  tlie  llatu^te  of  Glocefier ;  but   the  place 
waftedis  worthier  being  in  the  realtie,  than  dammages  that  be  in 
the  perfonaltie  :  Et  omne  majus  dignmn  trahit  ad  ft  jntnus  dignum^ 
ptttnitis  mini/s  dignuni  Jit  atftiquiiis  et  d  digniori  debet ^eri  denoini' 
^aH&.     And  it  is  confelfed,  that  in  an  aft  ion  of  wafte  againfl  tenant 
for  "life,  or  for  yeares,  the  place  watted  is  the  principall,  becaufe  34H.  6.  ^ 
'  the  ilatute  of  Glocejler  doth  give  the  place  wafted  and  treble  dam-  Wafi.  50. 
mages  at  one  time  ;  fo^  no  prohibition  or  action  of  waOe  lay  againft 
thei\i  at  the  common  law ;  and  in  an  aftion  of  wade,  if  tlie  de- 
fendant confeffe  the  adion,  the  plaintiffe  may  have  judgement  for 
the  place  wafted,  and  releafe  the  dammages ;  which  provcth  (and 
fo  Fitxherbert  coUefteth)  that  the  dammages  are  not  the  princi- 
pall :  ft>r  a  man  fhall  never  releafe  the  principall  and  hav6  judge-  (10  Rep.  ii%\ 
•  vttent  of  the  acceflbrie :  and  an  action  of  wafl^  againfl  tenant  for  1  heo.  '297. 
life  is  as  reall  as  an  aftion  agairtft  tenant  in  dower.    And  as  to  ^  ^^*  ^^) 

•    the  cafe  of  9  iff.  5.  cited  on  the  other  fide,  it  was  anfwered,  that 
it  WAS  an  a6tion  in  the  tenuit,  which  is  only  in  the  perfonaltie,  and 
then  the  releafe  of  the  one  doth  bar  both ;  Neither  could  fummons 
amd  fevi^rance  lie  in  that  cafe  ;  [h]  but  in  an  aftion  of  waile  (in  the  [h"}  6  E.  S.  47. 
tenef)f  either  againft  tenant  for  life  or  for  .yeares,  the  releafe  of  48  E.  3. 19. 
the  one  doth  not  barre  the  other ;  and  in  both  thofe  cafes  fummons  (2  Rep.  68.  b. 
iind'feverance  doth  lie:  and  this  point  was  alforefolved  accord-  ^5*^^^'"* 
ingly  in  Edward  Elme/s  cafe.     But  when  thefe  three  points  were       *  *"' 
refolvedby  the  court  for  the  ^demandant,  then  the  councell  of  the 

r    -^    1  tenant  moved  in  arrfeft  of  judgement  another  pomt,  viz. 

L35^-  •^'J  that  the  judgement  was  given  i>pon  a  ni^l  dicit]  which  is 
sdwayes  after  appearance,  and  not  per  defaltam ;  and  thereupon 
^judgemetit  was  ftayed.  (1) 

But  t6  iretnrne  to  Littleton.     Here  he  openeth  a  fecret  of  law;  (8Rep.()«.35e»    ' 
^r  the  c^«)fe  of  this  retnitter  is,  for  that  the  tenant  for  life  in  !'•  N- B.  155.  U 
this  cafe  might  have  a  quod  ei  dejbrceaf,  for  fo  Littleton  faith :  ^    ■  ^  350.) 
'  jfint  que  itpoit  aver  quod  ei  deforceat :  Now  it  appeareth  by  dur 
l/ookes,  that  the  tenant  for  life  at  the  common  law  was  remedi-    ' 
lefle,  becaufe  he  bould  not  have  (as  hath  beene  fayd)  a  writ  of  right ; 
and  confequently  the  feme  covert  in  this  cafe  could  not  bee  remitted 
by  the  taking  of  an  edate  to  her  hufband  and  her,  becaufe  her  right 
was  remedileHe,  and  could  have  no  adion.     But  when  an  a6t  of  par-  Vide  for  the 
.  iiamenc  or  a  cuftome  doth  alter  the  reafon  and  caufe  thereof,  thereby  cafes  upon  this 
tkie  common  law  it  felfe  is  ultcred,  if  the  a6l  of  purliament  and  cuf-  C''<»"nd,  l4H.r. 
tome  be  purfued ;  for  Altrratd  ^aitJKi  et  ratione  legis,  alteratur  et  gy  H*^e*4**b^^ 
•fer,  H  cejmte  cat/jUfeu  ratione  legM  ceffat  et  lex :  as  in  this  cafe  the  Aid.  55  H.  ^ 
ftatute  of  W,  2.  giving' remedie  to  this  feme  tenant  for  life,  in  this  Garti.  7«. 
•it  giveth  her  abilitie  to  bee  remitted,  becaufe  her  right  is  not  now  29  E.  3.  5. 
^rtaedileflTe,  but  Ihee  hath  an  a6iion  to  recover  it.    '  ^^  Wilbie  Cof- 

:•    And  Littleton  warily  putteth  his  cafe,  that  the  recoverie  was  bad  ^^j"^  jlifticc 
againfl  the  feme  while  flie  was  fole  ;  for  there  was  a  time' when  it  windbams 
«was  H  qiieflion,  whether  a  recoverie  becing  had  by  default  againfl  cafe.  a.  6e  bb 
the  hulband  and  wife,  (the  wife  being  tenant  for  life)  the  feud 

ilatma 

(i)  [SccNotf  J11.3 


latte  ^:'Cnfb  l«.  Qf.Rmitt^.  Sed.  674^  67^m 

ilatutt  g^vt  a  quod  ei  dcf'orceai  to  the  huiband  and  wife,  for  that  tha 

ftatute  gave  it  againil  tenant  in  duwer  and  tenant  ibr  life,  &c.  a&# 

hera  the  huiband  is  not  tenai^t  ibr  life,  but  feiled  in  the  right  of  bU> 

wife,  and  therefore  out  of  the  ftatute:  <tndof  this  opinion-  is  one 

tg]  ^E.  S.  38.     [i]  bookc  ;  blit  {Apices juris  nonfuntjura,  et  pariLm  diferunt  quit 

Stjb.  5.  re  09fiCQrdani)  the-caniiarie  imtU  heene  adjudgtid^  and  ib  that  poii^t 

t'p^l^^J^'^*      i« «ow  in  peace  :  and  the  hke  m  ca(e  of  rectit  for  mm  lU  raverlion* 

J\  N.B^l5r.  ti  But  if  the  hu(hand  and  wife  lofe  by  default,  and  tha  huiband  d>a, 

5  £.  3.  5»     •  .    th9  wife  (hall  not  have  a  quod  ei  dc/oi  c^at ;  for  a  cui  in  ri/ala  eiveu, 

f  E.  4. 13.  to  her  in  that  cafe  by  a  former  ll.itute,  viz.  IV.  2.  cap.  3.     Thefe 

W.  N.  B.  156*  C   things  are  worthy  of  due  obfervation,  and  points  of  excellent  learn- 

*IL  ^fil^*        iag ;  and  LittUton  in  our  bookes  fpeakes  of  another  kinde  of  quod  et 

19  E.  4.  %>         dejbrceat  at  the  common  law,  upon  a  dififeiiin,  \vhich  you  may  read. 

But  now  let  us  heare  him  in  his  booke. 

45  R  S.  f  I.  **  ^  reverjion  ^  difconlinue,  ifftnt  que  il  ne  poit  aver  aQion  de 

44  £:  3. 34, 35.  '*  «w[/2c."  .IJere  it  appeareth,  that  when  the  reverfion  is  devatkd, 
>\  N.  B.  60.  yie.ieflor  cannot  have  an  a^hoa  of  wMle,  becaufe  the  writ  ia,  ^at 
^fi.®!  .g  tha  teflae  did  wafte  itd  exharedatipfiem  of  the  lelfor,  and  thuj.  inli«« 
1^  '*      ritance  maft  continue  at  th^  time  of  the  action  brought,     Aluiit  i$ 

(Cro.  €ar.  -AOS.  ^  ^^  obferved,  that  in  an  adion  of  wade  brought  by  the  lelfor 
Ant.  sn.  a.  againU  the  leifee,  the  leiVee  in  refped  of  the  privitie  cannot  plead 
334.  b.)  generally,  riens  en  le  rcverjian^  viz.  [/i]  that  the  leifor  hath  nothing  in 

n*ii^fi^V*  *^  ^^*  reverfion,  but  he  muO  Ihew  how  and  by  wha^  n^panes  the  revcr-r 
3a H. 6.7!         ^^^^  ^^  develled  out  of  him;  and  this  holdeth  (as  hath  beenfaid) 

betweene  the  kifor  and  the  lellce:  but  if  the  grantee  of  >  a  fav^- 

fion  briiigeth  an  adion.of  wafte,  the  leflee  may  plead  generalljt 

(Ant  My  A.         that  he  hath  nothih^  in  the  reverfion.     And  yet  in  fonki.  i);>eciaU 

Mo.  52.)  cafes  an  adion  of  walte  fliall  lie,  albeit  the  lef'br  had  nothing  in *^Ka 

rererlion  at  the  time  of  the  walte  done.     As  if  tenant  for  fi^'ifndlca 

a  feoffment  in  fee  upon  condition,  and  wafte  is  dot^,  and  alter  tbft 

leHee: re-enter  for  the  condition  broken;  in  this  aiie  the  lelfor  fbail 

(F.N.B.ll2.a^)'  bave  an  adion  of  waft^w     And  fo  if  a  hifhop  make  a  kafe  iiAf  l\ip 

or  yeares,  and  the  biihop  die,  th«  IciTee,  the  fee  being  void,,  dotii 
wafte,  tiie  fivccelfor  fhali  have  un  actui.n  of  wafte.  So  if  lal3ee  |pr 
jiife  be,  diiVeifcd,  and  wallc  is  done,  the  leflee  r^eptef,  aq  adioAflf 
waTie^fhall  be  jiiaintaiued  againU  the  leflee;. and  fo  in  likejcaies; 
and  y^t  in  none  of  thefe  cales  the  plaintiii'e  in  the  action  of  waile 
had  any  thins;  in  the  reverfion  at  the  titne  of  the  walle  made  ;  but 
(fbft.  362.  *,)     thefe  cfpeciull  cafes  have  their  feverall  and  efpeciall  reafons,  as  the 

learned  reader  ^ill  eailly  finde  out. 

lle^re  note,  that  albeit  the  a<^ion  be  falfe  and  feigned,  yet  is  tha 
recoverie  fo  much  refpe<^id  in  law,  as  it  worketh  a  difcontinuanee^ 
rnsAff,  pi.  3.    [0^^^  ^^  tenant  for  life  fuffcr  a  common  recoverie,  or  any  otbar 
f.  L  3.  recoverie  by  covinc  and  confent  betwcene  the  tenant  for  life  and 

]i;nt.  CoDg.  4f.  g^c  recoveror,  this  is  a  forfeiture  of  his  eftate,  and  he  in  tha  revei- 
iiF^^fl^^^  fion  may  prefently  eiUer  for  the  forieiture.  Sijjce  our  author 
per  Finekdun.  wrote,  the  ftiitute  of  14  El,  cap.  8.  hath  heene  made  conceroin^  this' 
t^  E.i3.  i,h'  flatter,  which  is  to  be  confidered,  [k]  and  hath  beene  well  conUrued 
Lib.  t,  ful.  15.  and  expounded,  and  needs  mt  here  to  be  repeated. 
Sif  Wtll.  Pei-  ^nd  it  is  to  be  obferved,/that  although  the  difcoutinuance  grow- 

l4*Et  ^ip  a  *^^  ^y  matter  of  record,  yet  the  remitter  may  be  wrought  by  matter 
fJk]  lib.  3.  fai.  ^^  paiis:  and  of  the  reiidue  of  thefe  two  bedlions  fufiicient  hath 
(»U.Ltb.  1.  f.  15.  beene  faid  befora. 


Lib.  9^ 


Of  Remitter. 


Se^^flS  enc 


1-^ 


f    » 
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Sea.  676. 


/TE  Mf  fi  k  baron  difcontinm  k 
terre  de  fa  feme,'  et  puis  reprijl 
efldte  ajuy  et  a  fa  feme,  et  al  tierce 
perfon  pur  terrhe  de  lour  vies,  oii  eri 
fee,  ceo  *  n^efi  un  remitter  a  laftme, 
forfque  qiuint  a  la  moity;  et  pur 
Vauter  moity  el  covient  apres  larnort 
fon  baron  defuer  un  brieje  de  cui  in 
vita  f. 


ALSO,  if  the  hmfband  djfeoifitt 
"^^  nue  the  land  of  his  tvif(p,  <van4 
after  taketh  backe  an  eflate  :to  h\n£ 
and  to  his  wife,  and  to  a  third  pex^ 
fon  for  terme  of  their  lives,  or  in  fee^ 
this  is  no  remitter  to  the  wife,  bat 
as  to  the  moitie ;  and  for  the  other 
moitie  (hee  mull  after  the  death  of 
her  hu(band  fue  a  writ  of  cui  in  witS^ 


4C 


ft  BO  nefi  remtUr  forfque  quant  al  moitie^  drc!*    Albeit  there  44E.  S.  17» 
^  is  authorilie  in  our  bookes  to  the  contraric,  yet  the  lnw  »  ^  ^'  f" 


taken  an  Littleton  here  boldeth  it,  and  as  before  it  appeareth  ia  the  *^  ^^'  ^ 


}ik6  cafe  in  this  Chapter,  and  for  the  reafon  ihertiii  expreffed. 


Yid.S«d.^6€. 


Sea.  677* 


TT'EM^fi  le  haroit  difcontinue  la 

*  termefafeme,  et  ala  oujler  le  mere^ 

^le  difiontiuuee  leffa  mefme  laterre 

alfeme  pur  terme  de  fa  vie,  et  liver  a 

it^jhifin  i  M  puis  le  haron  revyeni,  et 

^greeof  di  Cel  hverie  defeifin,  ceo  eft  un 

reaiiMr^Jafeme:  etuficorefi  la  feme 

fuiffi)iifole  al  temps  de  le  teas  fait  a 

heif;  ciii  nefenoit  a  luy  un  remitter. 

Mei  entant'que  elfuit  covert  de  baron 

nl  temps  de  la  leas,  et  de  le  liverie  de 

fiifihfait  a  luyi  cement  ^ue  el  prift 

folement  le  liverie  dejeijm,  ceo  fait 

un  remitter  A  luy,  vur  ceo  que  feme 

qp^evt  ferra  adjudge  (icome  enfant 

^eins  age  en  tiel  cm,  S(c.    Qu«re  en 

c^  cas  fi  le  baron  quant  il  r^ienf, 

vail  difagree  «  le  leas  et  livery  de 

feifm  fait  d  fon  feme  en  fon  ahfence, 

ji'Xceo  du/tera  Jon  feme  de  fon  re- 

mitter,  ||  ou  neniy,  S^c^ 


A  LSO,.  if  thebuftand  diftdnti* 
-^^,  nue  the  land  of  his  wife,  and 
goeth  b^Vond  fea,  and  the  difconti^ 
nuee  let  thefaine  land  to  the  wile  for 
terme  of  her  life,  and  deliver  to  her 
feifin ;  and  after  the  huiband  com- 
metb  backe,  and  agreeth-  to  this 
liverie  of  feifin,  this  M  a  remitter  to 
the  wife:  and  yet  if  the  wife  had 
beene  fole  at  the  tim^  of  the  leale 
made  to  her,  this  fhould  not  be  to 
her  a  remitter.  But  inafniuch  as 
Ihe  was  covert  baron  at  the  lime  of 
the  leafe,  and  liverie  of.  feilin  made 
unto  her,  albeit  fliee  taketh  only  the 
liverie  of  feiiin,  this  was  a  remitter 
to  her  becaufe  a  feme  covert  (ball 
he  adjudged  as  an  infant  within  age 
in  fuch  a  oafe,  8cc.  Quaere  in  t6i$ 
cafe  if  the  hufband  when  hee  cdme^ 
backe,  will  diflkgrce  t6  the  lealiB  ami 


livery  of  feiitn  made  to  his  wife  iti 
his  abfence,  if  this  (hall  oufte  his  wife  of  her  remitter;  or  not^i&^ ; : 


^ffijl-^f  1.  and  M.  and'Rotu 
•f  $0t.  added  L.  and  M.  and  Rob. 
X  tco^eot  Li  and  M.  and  Rah* 


I  Ml  »r«m  Aff .  not  in  L<  and  M.  nor  Roj. 
ItorMSS.    ' 
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Sea.  678 


15  Tu  4.  1.  b. 
7  11.  4. 17. 
iH.r.  16.  b. 

m  H.  8.  <4. 
(4  Inft.  146.) 


"   IJ'T'  />ww  fe  fttfroR  m>tefl#;  e/  cgtettt;  8^Ci^    In  this  cafe  the 

eilute  IB  ill  the  feme  covert  prefent)^  by  the  Itverie  before 

any  agreement  by  the  hufband ;  und  of  this -opinion  i«  Utlicimt  im 

oar  bookes* 

'^  Ala  ovjer  le  mere*'    If  hee  had  beene  within  the   realme, 
it  doth  not  alter  the  cafe* 


^*  Q,u(trt  en  ceft  cafeji  le  baron,  S^cJ*  Here  is  a  qoeftion  moved 
by  Littleton^  whether  the  difagreement  of  the  huflxind  f^iall  oufle 
the  wife  of  her  remitter.  And  it  ieemeth  that  the  difagreement 
fhall  not  deveft  the  remitter. 

Firlt,  becaufe  the  ftate  made  to  the  wife  which  wrought  the  re- 
mitter is  banifhed  and  wholly  defeated,  and  therefore  no  difagree- 
mcnt  of  the  hufband  can  devei^  the  ilate  gained  by  the  leafe,  vbich 
by  the  remitter  was  devefted  before. 

Secondly,  for  that  the  law  having  once  reftored  her  antient  and 
better  right,  will  not  fuffer  the  difugreement  of  the  hufband  to  deveft 
U  out  of  her,  and  to  revive  the  difcontinuance,  and  reveft  por-    a.1 
the  wrongfiill  eftatc  in  the  difcontinuee.  L^'^  '  •     -* 

Thirdly,  for  that  remitters  tending  to  the  advancement  of  ancient 
rights  are  favoured  in  law.  .     . 

And  fo  it  is  for  the  fame  caufes,  if  the  wife  furvive  her  hufband, 
fhe  cannot  claime  in  by  the  purchase  made  during  the  coverture ; 
but  the  law  adjudgeth  her  in  her  better  right.  But  if  both  cftiitcs 
be  waiveable,  there  albeit  the  wife  priind  facie  is  retAitted ;  3'ct  after 
the  deceafe  of  her  hufband  ihe  may  eled  which  of  the  cilates  (he 
will.  As  if  lands  be  g.iven  to  the  hufband  and  wife,  and  their 
heires,  the  hufband  male  a  feoffment  in  fee,  the  feoffee  giveth  the 
land  to  the  hufband  and  wife  and  the  beires  of  their  two  bodies, 
the  "hufband  dicth ;  in  this  cafe  the  wife  may  6left  which  of  the 
eflates  fhee  will ;  for  both  eilates  are  waiveable,  and  her  time  df 
32.  a!  J  Roll,  eledion  and  power  of  wayver  accrewed  to  her  firft  after  the  decenie 
AI-*  **^j^^'  of  her  hufband.  If  lands  he  given  to  a  man  and  the  heires  females 
iTo  b^  ^  ^^  ^*'  body,  and  be  maketh  a  feoflfment  in  fee,  and  take  backc  an 
42  Cri>.  489.  eftate  to  him  and  his  heires,  and  dieth,  having  iflbe  a  daoghter, 
Ante  246.a  348.  leaving  his  Mr'iie groffetnent  enfrinf  with  a  foni)e  and  dieth,  the  daugb- 
3Lcoa.  2.)         ter  is  remitted  ;  and  albeit  the  fonne  be  afterward. borne,  he  fliall 

not  deveA  the  remitter.  (1) 


41  £.  3. 18. 
(Pio.  114.  b.) 

18  Elis.  Dier. 
331. 


(tK^p.  37. 

.^  Hep.  26.  b. 


Se£i.  678. 


TTEM,  fi  le  baron  difcontinua  let 
tenements  Jon  fem^,  et  le  difconti- 
fiuee  eft  diffeijie,  et  puis  le  difj'eijour 
lefja  mefmes  les  tenements  a  te  baron 
ct  afonfemepur  terme  de  vie,  ceo  eft 
un  remitter  a  la  feme.  Mesfi  le  baron 
etjbnjfemefueront  de  covin  J  et  con- 

fent 


A  LSO,irthc}iu(baod()irconttntie 
•^^  the  lands  of  his  wife,  and  the 
difcontinuee  is  difieifed,  and  after 
the  difl'eifor  letteth  the  fame  lands  to 
the  hufband  and  wife  for  1  terme  of 
life,  this  is  a  remitter  to  the  wife. 
But  if  the  hu(baod  and  bis  wife  were 

of 


I  it^^Ut  L*  and  M.  and  Roh* 

■ 

(i)  [Sec Note  312 J 
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fent  qm  le  diffeifin  doit  cjlefaitj  doH"  of  covine  and  confent  that  the  diC- 

que$  il  ftefi  remitter  a  Jon  feme,  pur  feifin  (hould  be  made,  then  it  is  no 

ceo  ^le  el  eji^diffeifereffe.    Mesfi  le  Temi.tter  to  his  wife,  becaufe  (he  is  a 

baron  fuit  de  covin  et  confent  a  /c.  diffeiferefle.      But  if  the  huiband 

diffeifiHy  et  nemy  lafemey  donque  tiel  were  of  covin  and  confent  to  the 

leas  fait  dlfeme  efi  un  remitter,  pur  diffeifin,  and  not  the  wife,  then  fuck 

ceo  que  nut  default  fuit  en  la  feme.  leafe  made  to  the  wife  is  a  remitter, 

fdr  that  no  default  was  in  the  wife* 

'*  K'^  J^*  ^^  ^\f^f^  lejf^  f^^ffoe  les  tenements,  ^-c."     Note,  fo   i8E.4.S.b. 

much  are  remitters  tavourcd  in  law,  that  the  fbate  made  by  (F-N.B.98.c> 
the  dilTeifor  (which  commeth  to  the  land  by  wroi|g,  and  upon  whom 
the  entry  of  the  difcontinuee .  is  lawful!)  doth  remit  the  wife,  and 
>   devefteth  aU  out  of  the  difcontinuee,  albeit  he  hath  a  wamuitie  of 
the  land. 

"  Mes^fi  le  baron  etfeme  fueront  de  covin  H  confent,  SfcV    Here  is  E.  4.fkH 

it  appeareth  that  covin  and  confent  of  the  hufband  and  wife  doth  fupra.  / 

,liinder  the  remitter  of  the  wife;  for  covine  and  confent  in  many  (S Rep. 71.) 
cafes  to  do  a  wrong,  doth  cboak  a  meere  right,  and  the  ill'  mluiner 

doth  make  a  good  matter  unlawful!. 

-  • 

frt^*,    hi    "Carw,"  Covina,  co;nmeth  of  the  French  word  Convine,  PI.  Com.5AS»^ 
LoJs  •  O.J  jyj^  jg  ^  fecret  aflent  determined  in  the  hearts  of  two  or  '"^  WimbiOie'* 
more  to  the  defrauding  and  prejudice  of  anoth^.  ^**' 

(Ant.  o.^.  8.    / 
4  Rep.  82.  b.    F;  N.  )3. 98.  d.> 

A  woman  is  lawfully  intitled  to  have  dower,  and  flie  is  of  covine  44  £.  3.  4& 
and  confent,  tliat  one  ftiall  diifeife  the  tenant  of  the  land,  againft  ^  ^  '*•'*•  ^^• 
whom  i^lft  B^y  recover  her  lawful!  dower,  all  which  is  done  accord-  ^  h  8*ti. 
ingly;  .the  tenant  may  lawfully  enter  upon  her,  and  avoid  the  re-  ish!  s.  5.  ' 
CO  very  iu  refped  of  the  covine*     But  if  a  difleifor,  intruder,  or  11  E<  4.  e. 
abator,  doe  endow  a  woman  that  hath  lawfull  title  of  dower,  this.  ^  n.  r.  il. 
is  good,  and  fliall  binde  him  that  right  hath,  if  there  were  no  fuch  ^p.  ^^^'  ^®*      - 
covine  or  confent  before  the  diifcifm^  abatement,  or  intrufion.  j^^^.  5».  aJ  ^ 

• 
And  fo  it  is  in  all  cafes  where  a  man  hath  a  rightful!  and  juil  4^  /^|f  p^  ^^ 
caufe  of  aftion  ;  yet  if  he  of  covine  and  confent  doe  raife  up  a  tenant  25  Aflf.  p.  1. 
by  wrong  againft  whom  he  may  recover,  the  covine  doth  fuffocate  ^  AA"-  74. 
the  right,  fo  as  the  recovery,  though  it  be  upon  a  good  title,  fliall  ^■''?*«.^"  '*'  ** 
not  bin^e  or  reftore  the  demandant  to  his  right.  ^^  ^    P*  ^^' 

If  tenant'in  taile  and  his  iflue  diffeife  the  difcontinuee  to  the  ufe  u  e.4.«. 
of  the  father,  and  the  father  dieth,  and  the  land  defcendeth  to  the  15  E.  4.  tes.   • 
iflue,  he  is  not  remitted  againft  the  difcontinuee  in  refpeft  he  was  ^4  H.  8. 13. 
privie  and  partie  to  the  wrong ;  but  in  refpeft  of  all   others  he  is  ^^  5'  ^  ^'  . 
remitted,  and  ftiall  deraigne  tlie  iirft  warrantie.     And  fo  note  a 
man  may  be  remitted  againft  one,  and  not  againft  another. 

A,  and  B,  joyn tenants  be  intitled  to  a  reall  aftion  againft  the 
heire  of  the  difleifor,  A,  caufe  the  heire  to  be .  difleifed,  againft 
whom  A.  and  £.  recover  and  fue  execution.  B.  is  remitted,  for  . 
that  he  was  not  pairtie  to  the  covine,  and  fliidl  hold  in  common 
with  A. ;  but  4^  is  not  remitted,  for  th^  reafon  that  Littleton  here 
(hewetbf  '   "  •        •  •.   . 
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Sea.  679-^68 1- 


r.  9.  B.  179.  p 

if  tr,  4. 9. 

39  Aft  5. 
4«£.3.  9.  tS. 
13Aff.  n 

Temps  E.  1. 

TGr«ft<^  12S. 

16  Afl*.  p.  t, 
SI  £.  4.  53. 
tl  H.  7.  35. 
^H.  4.  17. 
ft  Roll.  Abr. 
978.  660. 
l.N.B.ll7.g.) 


^  P»r  ceofueel^  di/eiforejc.''  N^a,  U  is  fegularly  tne,  that 
a  feme  covert  cannot  be  a  difieiforeflTe  by  ber  comroandeineot  9r 
procurement  precedent,  oor  by  ber  aiTent  or  agreement  fubfequent ; 
but  by  her  aduall  entry,  or  proper  ad,  (lie  may  be  a  dilTefforeffe. 
And  therefore  fome  doe  hold  that  lAttkion  muft  be  intended,  tbat 
the  bnfband  and  wife  were  prefent  when  the  difTeidn  was  done ; 
and  others  doe  hold  that  Litthtoii  is  good  law,  albeit  Hie  -were  ab- 
fent ;  for  that  if  her  procurement  or  agreement  be  to  doc  a  wrong, 
to  caufe  a  remitter  unto  her  in  this  fpeciall  cafe,  (he  (hall  faile  of 
her  end,  and  remitted  (he  (hall  not  be ;  but  in  this  fpeciall  cafe  (he 
fhall  be  hoTden  as  a  dilTeiforeife  by  her  covine  and  conient  quaifnuM 
to  hinder  the  remitter.  And  here  it  appeareth,  that  albeit  the  ha  A 
band  be  of  covine  and  confent,  &c. ;  yet  if  the  wife  were  not  of 
covine  and  confent  alfo,  ^fhe  niall  be  remitted,  beeanfe,  as  JMikioM 
faitby  there  was  no  default  in  the  wife.  -^ 


(4  Rep.  52.) 


Sea.  (579. 


TTE  M,  fi  tiet  tjtfcontintiee  fefoH 
"^  e/iate  dejrankienement  at  baron 
ei  afon  feme  p^r fait  endentfur  con- 
iftVfoft..  Icilicct,  refervant  al  difconti- 
nuee  vn  certaine  rent,  et  pur  default 
de  payment  nn  re-entri/,  ei  pur  ceo 
^qne  it  rent  ejl  aderereie  dijcontinuee 
enter;  doiwuesde  eel  entrie  lefeme 
trtera  un  affife  de  novel  difleifin,  apre^ 
la  inort  fan  baron  envers  le  difconti" 
nnee^  pur  ceo  que  le  condition  fuit 
tout  (ne/ierment  auiente,  eutant  que  la 
feme  fuit  en  fon  remitter;  uncore  le 
baron  otefquefafeme  ne  potent  aver 
tffijcy  pur  ceo  que  le  baron  eft  tftoppe^ 
ifc. 


ALSO,  if  fuch  difcontidtiec  make 
-*^  an  eflate  of  freehold  to  thehuf- 
band  and  wife  by  deed  indented 
upon  condition,  Jfi/ice/,  referving  to 
the  di£continuee  a  certaine  rent,  and 
for  default  of  payment  a  re-entrie, 
and  for  that  the  rent  is  behind-  the 
difcontinuee  er^ter ;  then  for  this 
entrie  the  wife  Ihall  have  an  affife 
of  novel  dijjeifin,  after  the  deatl)  of 
her  hufban<i  ^ainft  the  difconti*' 
nuee^  becaufe  the  condition  was  a)* 
together  takert  away,  inafmuch  as 
the  wife  was  in  her  remitter ;  yet 
the  hufband  with  his  wife  p  -^  V 
cannot  have  an  alTife,  be-  L35^-  *J 
canfe  the  hufband  is  eftopped,  ic. 


Til  Con.  m 
A»»v  Town-, 
guild's  CHfc. 
12  R.  2.  tit. 


T  T  i6  here))y  to  be  obfcrved,  that  the  wife  is  prefcntly  remitted, 
and  that  the  conditions,  and  rents,  and  all  other  things  annexed 
to,  or  referved  upon  the  ilute  (that  is  vaniihed  and  defeated  by  the 
remitter)  are  defeated  alfo.  (i) 


Sea.  680,  681. 


,(Sld.  69.)    (tlob.260.) 

ITEM,  fi  le  baron  difcontinua  les  A  LSO,  if  thchufbanddifcnntinoe 

tenements  fa  feme,  et  reprijt  ejlate  "^  tlie  tenements  of  his  wife,  ami. 

a  luy  pur  tePme  defa  vie,  le  remain^  take  backe  an  eftate  to  him  for  liti^, 

der  apresfoh  deceafe  a  ft  feme  pur  the  remainder  after  his  deccafetp 

terme  )m 


(i)  [See  Note  }xs*] 


l^ib:  4i 


-  <"*«!• 


(M^fiAh. 


Srofs  ffflfti 


jterrAe  dS'fa  w^,^  irt_  cejl 'edYcep,  n'ejl 
un  remitter  a  la  feme  ditranVlavie  h 
baroHj  pmr  ceo  que  duraht  la  vie  le 
barony  fa  feme  n'qd  riens  en  lefrankr 
tenement.  Mes.fi  en  ceo  cos  la  feme 
Jurvef'quijl  le  baron,  ceo  yi  un  remit* 
ter  a  laferne,  pur  cedque  un  frank* 
tien^mitnt  eu  ley  eJiJeS  fur  luy  maugre 
iejoen.  ♦  Et  entahique  ^Ifie  pott 
Oiver  aiiion  envers  nut  auter  perfon, 
tet  envers  luy  fnefme  el  ne  poit  aver 
€B&ton,  pur  ceo  el  eft  enfon  remittef. 
Gar  en  ceft  casy  coment  que  la  feme  ne 
entra  pas  en  les  tenements,  uncore  un 
eftran^e  que  ad  caufe  de  aver  aSiion, 
poitjuerfon  a&ion  envers^  la  feme  de 
niefmes  les  tenements,  pur  ceo  que  el 
eft  tenant  en  ley^  comtnt  que  el  nefoU 
tMqnt"  mfaitk  -  -"-■   \ 


fcis  y9\f6  fof  tcttrle  ifher Hfe  ;*  in  xhxi 
'cafe  thi3  is  no  rcmFcter  tp  tlxa  ivife 

during  ^he  life  of  thie  hufband;  fof 
..  th'at  cluiing  the  life  of  the  hulband 

t.wife  hathnothingin  the  fre^hdld/ 
t  if  in  thig  c«^e  the  wife  furviveth' 
thehutband,  this  is  areniitter  to  tl\e 
wife,  becaufe  a  freehold  in  law  is  call 
•  i>poQ  hep  againft  berwill.  v  And  in« 
aimuch  asihe  catinot  have  au  adiou 
againft  any  other  peribn,  and  againft 
her  felfe  ihee  cannot  have  any  ac- 
tion, therefore  flic  is  in  her  remitter. 
For  in  this  cafe,  although  the  wife 
doth  not  enter  into  the  tenements, 
yet  a  ftranger  which  hath  <^aufe  to 
have  an  adtion^  may  fue  hisa&ioii 
againft  the  wife,  for  the  fame  tene* 
mentS;  becaufe  ihee  is  tenant  ifi 
law^.  albeit  that  £he  be  not  tenant  19 
deed.  •  .     . 


Sea.  681.  .     .  ' 

'(4Rcii.  6.)    (Plo.  41(5.  b.5 

tpOBt  tenant  of  freehold  in  de^  is 

"■■    he,  who,  if  heebe  difleifed  of  ^he 

freehold,  may  have  an  aflife :  bup 

tenant  of  freehold  in  l.^w  before  hia^ 

entrie  in  deed,  (bait not  have  an  af^ 

life.  And  if  a  man  be^feifed  ofcer-* 

taioe  laady  and  hath  iOue  a  foniia 

who  taketh  wife^and  the  father  dietli 

lei  fed,  and  after  the  Ibnne  dies  bc^ 

fore  any  entrie  made  by  hiin  into  t)ie 

land,  the  wife  of  the  lonne  ftiall  be 

etidowed  in  Uie  land,  and  yet  he  had 

no  freehold  in  deed,  but  bee  had  a 

fee  and  freehold  in  law.     And  fo 

praecipe  quSd  TtAA^tpoit  auxybien    note,  th^t^prtecipe  quod  reddafrnfiy 

ejtre  maintenus  envers  celuy  que  ad   <is  well  bee  maintained  againft  him 

franktenement  eu  ley,  Jicome  envers    that   hath  the  freehold  in^ktw,  as 

celuy  que  ad  le- franktenement  en    againft  him  that  hath  the  freehold 

fmt,  in  deed. 

TJER.C  five  things  art  to  be  obferved.     Firft,  tlrat  a  remainder  is  H-  8.  S. 
^  expeftant  upon  an  ellate  for  life  wbrketh  no  remitter,  but  when  ^*  ^**P*  ^^^  ^) 
it  &11  .in  polfenion  f  for  before  his  time  he  can  huVe  no  aftioii,  and 


f^^  It  ienani'de  ffanktenement  en 

Y M-S/^  ff.^^y  9^y^'iifoitdmAe 
d0  ffroHfct^ffem^ent,  tlpoita^er  cftifec 
fh$9  ^(,epMii  d^  frankienemej^t  en  ley 
devaid^H  entree  ^erifait>,  navera  my 
djjtli^\,  %tft  home  t/oitfei/ie  ||  de  c^- 
tejtne  ierre^  ^ei  adtffuejits  quelprent 

UiZ.  hll-^'^'j  ti'^**'.  ^V^'fijP:;  «* 
Lo;^^'  rT-J  pj^  lejits  devie  devant  ajcun 

tntriffi^ii per  luy  en  la  terre,  lefeme 

lefttsjerra  endowe  en  le  terre,  et  un- 

core  it  navoit  nul franktenement  en 

\    fait,  mes  it  avoit  unfee  etfrankte- 

'     tiemeht  en  l^,     Et  ijfint  notn,  que 

luod 


no 


Pfoen^fime,  Paper  MS. 

"ffoH  added  L.  and  M.  and  Roh. 

4.  mfait  Aot  in  L.  ud  M«  nor  Roh» 

Vol.  II.  ' 


XJbtt  not  in  L.  and  M.  norKoli. 
I  en  fee  added  L.  and  M.  and  Roh« 
§  et  not  in  L.  and  M.  nor  Rob* 

C  d 


Lib.  S.  Cap.  12.  Of  llemitter. 


Vide  SeA.  44r. 
Braxton  Lib.  4. 
f(»l.  906.  iS7. 
Brilton  89.  b. 
Fletft  lib.  3. 
cap.  15. 
(Plo.  229.  b. 
2.30.  a. 

rro.Car.338. 
Hub.  256.) 


S«a.  682,  6i3i 

no  freehold  is  in  him.  Secondly,  though  the  woman  might  waive  th» 
remainder,  yet  becnufe  (he  it  prefently  by  the  death  uf  the  hafbaitd 
tenant  to  the  prtrc'tpr,  it  i.s  within  the  rule  of  remitter,  und  her 
power  of  waiver  is  not  materiull.  T!iirdly»  that  a  freehold  in  law 
being  cscft  upon  the  woman  by  aft  of  law,  without  any  thin«»  doiie 
or  alTcnted  to  by  her,  doth  remit  her,  albeit  (be  l>e  then  fole  and 
of  foil  a<:r.  Fourthly,  that  a  pnecipe  lyeth  againd  bne  that  hath 
but  a  iVeebold  m  law.  Fifthly,  that  a  woman  fliall  be  endowed 
where  the  hu{b:indhath  the  inheritAnre,  aiid  but  a  freehold  inlaw, 
as  hath  bcine  faid  ixt  the  Chapter  of  Dower. 


Sea.  682. 


Tt  E  M,  fi  tenant  en  taile  dd  i(fue 
"^  deux  fits  depleine  age^  et  illefja 
'la  terre  taile  al  eigne  fits  pur  terrne 
dcftt  viCf  le  remainder  alfits  puifne 
pur  terme  defa  vie,  et  puis  le  tenant 
en  taile  moru/i ;  en  ceji  cos  V  eigne  fits 
ft  eft  pas  en  Jon  remitter ,  pur  ceo  que 
il  prent  eft  ate  de  fan  pier.  Mes  ft 
Veignefiis  nwruftjauns  ^ue  de  fan 
corpSj  donque  ceo  eft  un  remitter  al 
puijhdfrere,  pur  ceo  que  il  eft  heire 
enie  tayle,  et  unfranktenement  eh  le 
hy  eft  ejcheatey  et  jetle  fur  luy  per 
force  de  le  remainder,  et  il  y  ad  nul 
envers  que  il  poitfuerfon  action  *. 


A  L  S  O,  if  tenant  in  tatto  hatli  iflTiie 
•^^  two  Ions  of  full  age-,  and  he  Ict- 
teth  the  land  tailed  to  the  eldeil  fon 
for  terme  of  his  life,  the  remainder  to 
the  younger  fon  for  terme  of  his  fife, 
and  after  the  tenant  in  taile  dieth; 
in  this  cafe  the  elded  fonne  is  not  in 
his  remitter,  becaufe  hce  tooke  an 
eftaie  of  his  father.  But  if  the  eldeft 
die  without  iffuc  of  his  bodie,  then 
this  is  a  remitter  to  the  younger 
brother,  becaufe  he  is  heire  in  taile, 
and  a  freehold  in  law  is  efcbeated, 
and  cad  upon  him  by  force  of  the 
remainder,  and  there  is  notiQ  again& 
•  whom  be  may  fue  his  a<5tioa« 

Itt]  12  E.  4.110.  /^F  this  opinion  is  [a]  Littleton  in  ourbookes;  atidof  this  Aif> 

ficient  hath  beene  laid  in  the  next  Sedtion  before.     See  here- 
r^]^  Sea.  6Qi,     after  [b]  fome  explanation  hereof. 


(2  lUlI,  Abr.  4^0.) 


Sea.  683* 


Ip  N  mefme  le  maner  eft,  lou  home 
"^^  foit  diffeifief  et  U  dijj'eifor  moriifl 
feifie,  et  les  tenements  dijcendont  a  fon 
heifey  et  V heire  le  dijfeiforfaitun  leas 
a  un  home  de  mefmes  les  tenements  pur 
terme  de  f  vie,  le  remainder  a  le  dif 
feifee  pur  terme  de  vie,  ou  en  taile,  ou 
^^  f^^f  %  l^  tenant  a  terme  de  vie 

moru/i, 


[359vft.f 


T  N  the  fame  manner  it  is  where  a 
man  is  dilfeifed,  and  the  di0eifor 
dieth  feifed,  and  the  tenements  de- 
fcend  to  his  heire,  and  the  heire  of 
the  diifeifor  make  a  leafe  to  a  man  of 
the  fame  tenements  for  terme  of  life> 
the  remainder  to  tbe  diifeifee  ior 
terme  of  life,  or  in  taile,  or  in  fee,^ 


*  dfr.  added  L.  tnd  M.  and  Rolu 
ffm  added  L.  and  M.  and  Roh. 


t  //  added  In  I,,  aad  M.  and  Xoh. 


L.ik  34 


0/  Remitter. 


St6^  $64; 


vfonift,  ore  ceo  eft  tm  remitter  al  dif-    the  tenant  Sot  life  dieth,  now  this  is 
feifee,  4rc.  caufii  qtt&  fupra,  %  <Sfc.  a  remitter  to  the  difleifee,  &c.  caufi 

quafupra,  8cc. 

/IN  D  this  fiandet)i  upon  tlie  fame  reafnn  that  the  cafes  in  the  two 
"^  Scj^ons  precedent  doe;>   See  the  next  Se<^iou  following. 


Sea.  684. 


I 


§*  A^Or^,  yi  tenant  en  taile  en- 

Jim  fait  de  la  terre  taile^  tafee^  el  it- 
very  defeifin  eft  fait  a  I'auter  accor^ 
dant  al  fait,  ||  et  lefts  rien  conufant 
de  ceo  ^  agreea  a  h feoffment ,  etmiis 
telug  qutprifi  k  livery  defeifin  aevt/f 
et  ie  Jits  ne  occupia  la  terre,  heprent 
ufcun  pirflfit  del  terre  darant  la  vie  le 
pier,  et  fuis  le  pier  moru/l,  ore  ceo  eft 
un  remitter  al  fits,  pur  ceo  que  le 
franktenement  eft  ie&  fur  luy  per  le 
furvivor ;  et  nul  default  fuit  en  luy, 
pur  ceo  que  il  ne  unque  agreea,  Sfc.  en 
la  vie  fon  pier,  et  il  ad  nut  envers  que 
il  poitfuer  brief e  de  fonuedon,  ^c. 


"^^'  OTE,  if  tenaflt  m  taile  infeoffe 
^^  his  Ibnne  aad  another  by  bis 
deed  of  the  land  intailed)  in  fee^  and 
livery  of  feifin  is  made  to  the  other 
according  to  the  deed,  and  the  fon 
not  knowing  of  this  agreeth  not  to 
the  feoflFemenj,  and  aftea:  bee  whicfh 
tookc  the  Kvery  of  feifin  dieth,  and 
the  fon  doth  not  Occupia  the  land, 
nor  taketh  -any  profit  of  the  land 
during  the  life  of  the  father,  and 
after  the  father  dieth,  now  this  is  a 
remitter  to  the  fonne,  b^caufe  the 
freelipld  is  call  upon  him  by  the  fur- 
vivor; and  no  default  was  in  him^ 
becaufe  he  did  never  agre^,  &c.  \\t 
the  life  of  his  father,  and  be^  hath 
none  againil  whom  bee  may  fue  a 
writ  of  formcdon,  &c. 

tills  was  an  addition  to 
owne  worke,  and  agreeth  With 
the  originall,  iaving  the  originall  begun  this  Section  thus  :  Item  ft 
tenant  en  tcale^  S^C^  "'         ■       \ 

«  Perfim  fait,  Sfc!"    llttt  Littleton  niaterially  addeth  by  his  ^^^  ^^,\^\ 

deed;  fbr  if  a  man  intendeth  to  [6]  make  a  i'eoiiement  by  parol  [^j  leniMli.!. 

to  Ak  and  B*  and  he  and  B,  cooie  upon  the  land,  A.  being  abfcnt^  Feoffeiuenu. 

and  make  livery  to  jB.  in  the  name  both  of  IL  and  A,  and  to  their  Br.  72. 

heiresf  this  fhaJl  enure  onely  to  B. ;  for  neither  can  a  manabfeut  Jn  g'^' *^* 

take  livery,  nor  make  livery,  without  deed.  ^  -  £'  ^\  ^'^* 

18  E.  4.  il  s  J  H.  6. 12. 

"  Et  UverU  de  fififin  ejl  fait  a .Vauter  accordant  al  faify  Sfc*'  (9 Rep.  136.)  ^ 
Note,  livery  being  made  to  one  according  to  the  deede,  emircrh  (Ant.  49.  U 
to  both,  becaUfe  the  deede  whereunto  the!  livery  referrcth  is  made  ^'^'  *•/" 
to  both ;  for  the  rule  is,  that  Verba  relata  hoc  moximi  operantur  per 
refereUtiam  ut  in  eis  in  cffe  videntun 

-  .1  -|    "  £/  kfits  niefti  conufant  de  ceo,  tic  agreea  d  tefeoffanent/' 

1359*  ^*J  Here  it  appearetb,  that  if  the  fonne  be  cgnulunt,  and  agreeth  ^ 


•fcTT  (Kouldfeem*  by  this  marke,  that 
lAttlettm  ;  but  it  is  of  Littletons  owni 


to 


J  tfr.  not  In  L.  and  M.  nor  Roh. 
]  Nit^^^itfmt  L.  4hd  M.  aod  Rob, 


I  et  not  In  L.  and  M.  nor  Roll. 
f  ni  added  L.  and  M .  aod  B^k. 

Dd2 


Lib.  3.  Cap«  12. 


Of  Remitter. 


Se^685« 


Vide  Sea  tfdS. 


to  the  feoftnient,  &e.  this  is  no  rfinitter  to  Rim^  And  therefore  tf 
the  feofTement  were  made  by  deed  indentefl«  tind  the  fcmne  with  thi, 
other  fealeth  the  counterpart,  and  then  the  feoflfor  maketh  livery  to 
the  other  according  to  the  deed,  and  the  other  dietb)  the  fon  is  not 
i'emitted,  becaufe  he  was  conufant  of  the  feoffcment,  and  agreed  tp 
the  hme ;  and  Littteion  faith  irt  the  cafe  that  he  pmteth,  that  there 
was  no  default  in  the  fon,  becaufe  he  agreed  not  to  the  feoiTeinent 
in  the  life  di  the  father  :  and  fo  it  feemeth,  that  if  ^.  be  feifedin 
taile,  and  have  iffue  two  fons,  and  by  deed  indented  betweeue  hiir 
t>i  the  one  part,  and  the/ons  of  the  other  part,  maketh  a  leafe  to 
the  eldeft  for  life,  the  remainder  to  the  ferond  in  fee,  and  dvefh 
and  the  eldeft  fon  dieth  without  iflue,  the  fecond  fon  is  not  remit 
ted,  becnufe  he  agreed  to  the  remainder  in  the  life  of  the  father, 
or  if  the  like  efhite  had  been  made  by  parol,  if  in  the  life  of  tlie 
father  the  tenant  for  life  had  beene  impleaded,  and  made  default, 
and  he  in  the  remoiiider  had  beeiie  received,  and  thereby  agreed 
t«  the  remainder,  after  the  death  oi  the  father  and  the  eldeft  foo 
without  iflue,  the  ftcond  fon  rtioiild  not  be  remitted,  becaufe  he 
agreed  to  the  remainder  in  the  life  of  the  father ;  all  which  is  well 
Warranted  by  the  reafon  yeelded  by  our  author  in  this  Section. 


•Sea*  635. 


jt^A  Rfi  homtfoit  diffeifie  de  certaine 
^  Urref  et  le  diffei for  fait  unfait  de 
feoffment  per  ytte  il  infeoffa  Ii.  C.  et 
D^  et  le  liverie  de  feijin  ejifait  a  B. 
tt  C.  mes  D.  ne  Juit  al  liverie  de 
feijin^  ne  uncjue  agreea  a  It  feoffment f 
ne  untitle  voUeprender  les  profits,  4*c« 
et  puts  B.  et  C.  deviero7it,  et  D.  eux 
furvej'quijl,  et  le  dijfeijee  port  fon 
brjge  fur  diffeifin  en  ic  per  euvers  D, 
*  ilmonftra  tout  le  mattery  +  cement 
il  ne  unques^  agreea  a  le  feoffment,  et 
iffint  il  aifihargera  a  lay  dedamages, 
{fj^nt  qme  le  demandant  ne  recovera 
afcuns  danirnages  envers  bij/f  coment 
que  il  foif  tenant  del  franklenement 
ael  terre.  Et  uncore  le  flatute  de 
Gloucefter,  J  cap.  i .  voit,  que  h  dif 
feifee  recovera  damages  en  brief e  ae 
cntre,  foundue  fur  %  diffkifin  vers 
celuy  que  ejl  irouve  tenant,  Et  ceo 
efi  un  proofe  en  I'auter  cafe,  que 
entant  que  riffhe  en  le  taile  avieiU  a 
le  franktenementj  et  ||  nemy  per  fon 

.  ■ « 
•  U'^mifme  ahy  D.  L.  and  M.  and  Roh. 
4  et  added  L.  and  M.  and  Roh. 
i    -'  •    '     "'<M.  nor  Roh. 


F 


O  R  if  a  man  be  difleifed  of  cer« 
taine  land,  and  the  dfiTeifaur 
make  a  deed  of  feoftemeat  whereby 
he  inf«ofFeili  D,  C  and  D.  and  li- 
verie of  feifln  is  made  to  B.^aad  C 
but  D.  was  not  at  the  liverie  of  fei- 
fiii,  nor  ever  agreed  to  the  fcoiTrueni, 
nor  ever  would  take  the  proStsy&c. 
and  after  B.  and  C  die,  and  D,  fur- 
vive  them,  and  the  difleifee  bringeth 
his  writ  upon  difleifia  in  tlie  per 
againil  D.  hee  ihall  (hew  all  tte 
matter,  how  he  never  agreed  to  th« 
feoffeitient,  and  hee  (h^l  difcharge 
himfelf  of  dammages,  fo  as  the  de- 
maundant  fliall  recover  no  dam- 
mages  againft  him,  although  he  be 
tenant  of  the  freehold  of  the  land. 
And  yet  the  fiatute  of  Gloucder, 
cerp.'-i.  will,  that  the  difleifee  i^all 
recover  dammages  in  a  writ  of  en- 
trie  founded  upon  a  difleiiin  againft 
him  which  is  found  tenant*  Apd,^ 
this  is  a  proofe  in  the  other  pogQ^  g,] 


} 


cafe 

le  n9Vil  added  L.  p\^  M.  and  R0I4' 
cio  added  L.  and  M.  and  Roh, 


Lib.  3. 


Of  Remitter. 


Sea.  686,  687. 


jfttiV,  ne  per  fon  agreement,  f  mes 
(tpres  la  mort  fon  pier^  ceo  eji  un  re* 
Altera  luy,  entant  que il nepoitfaer 
aStioji  de  Ibrmedoa  enters  nul  atUer 
per/on,  Sfc. 


cafe  that  fbrafiriuch  as  thef  ilTue  in 
taile  came  to  the  freehold,  and  not 
by  his  aft,  nor  by  his  agreement,  but 
after  the  deith  of  his  father,  there- 
fore this  is  a  remitter  to  him,  inaf- 
much  as  he  cannot  fue  an  aftion  of 
formedon  againft  any  other  perfon, 
&c.  -    •/ 


nr  HIS  cafe  (landeth  upon  the  fame  reafon  that  the  next  precedent  (8  Rep- 1. 


cafe  dodi. 


:  **  Met  cduyqueefi  trove  tenant,  Spc,**  Here  it  appeareth,  that 
4ift9  of  parliament  are  to  he  fo  con^rued,  as  no  man  that  is  innocent, 
or  free  from  injurie  or  wrong,  be  by  a  literall  conftnidion  punifhed 
■or  endamaged :  and  therefore  in  this- cafe,  albeit  the  letter  of  the 
ilatute  is  generally  to  give  dammages  againft  him  that  is  found 
tenant,  and  the  cafe  that  LdttUian  here  putteth,  I>.  being'furvivor, 
IB  coi^equently  found  tenant  of  the  land ;  yet  becauie  he  waived 
the  eflate,  and  never  agreed  to  the  feofTinent,  nor  tooke  any  profits, 
he  ihall  not  b^  cjiarged  with  the  dammages. 


Poft.  365.  b. 
366.  a.  369,381. 
Aut.  11.  b.  115. 
a.  Flo.36:f.) 


Sea.  6S6y  687. 


TTEM,  Ji  un  abbe  aliena  la  terre 
.  defon  meafon  a  un  auter  en  fee,  et 
Valienee  per  Jon  fait  charge  la  terre 
ove  un  rent  charge  en  fee^  et  puis 
talienee  infeoffe  Vabb^  ove  licence,  a 
avefet  iener  at  abbe  et  afesjuccejjbrs 
a  touts  jours,  et  puis  Vabbe  momjl, 
et  ^n  outer  eft  eflieu,  etfait  abbe :  en 
cefl  cafe  Vabbe  que  eft  lefucceffor,  et 

fon  coventy  font  en  tour  remiher,  et 
tiendront  la  terre  difrharge,  pur  ceo 

'  que  mefme  Vabbe  ne  poit  aver  ajcun 
aciion,\ne  brief e  dViUrefine  aflfenfu 
capltuir,  de  mefme  la  terre  enters  nut 
miter  perfon,{\) 


(tR9ll.Abr.5i2.) 

A  LSO,  if  an  abbot  alien  the  l^nd 
"^  of  his  houfe  to  another  in  fee, 
and  the  alienee  by  his  deed  charge 
the  land  with  a  rent-char^  in  iee, 
and  after  the  alienee  inteoffe  the 
abbot  with  ficence,  to  ,have  and  to 
hold  to  the  abbot  and  to  his'fuccef•^ 
fors  for  ever,  and  after  the  abbot  die, 
and  another  is  chofen,  and  made, 
abbot:  in  this  cafe  the  abbot  that  is 
the fuccefibr,  and.lm  covent,  arc  m 
their  remitter,  and  fhall  hold  the 
land  difcharged,  becaufe  the  fame 
abbot  cannot  have  an  adtion,  nor  a 
writ  of  entre  fme  ajjenfu  capituli, 
of  the  fame  land  againil  any  othcj: 
peifon. 


Sea.  687. 

t  • 

'  27*^  mefiiie  le  maner  eft,   lou  un  T  N  the  fame  mantier  it  is,  where  a 

■^  evefque,  ou  un  deane,  oti  aiders  bifhop  or  a  deane,  or  other  fucU 

I tiels  perjons  aliena,  if c.  fans  ajjent,  perfons  alien,  Sec.  without  adfent&c. 

Sfc,  '        fuid 

'^  f  m$4'^ui,  X.  and  M  and  Roh.  {  ne—^de^  L.  and  M.  md  Roh* 

(i)  [Stc  Note  314.1 

Ddi 


Lit*  3.  Cap.  12.         Of  Remitter. 


Sect.  688* 


S^c.  ct  Valiinee  charge  la  terre,  8^c,  et 

.  piiis  Vevefqne  reprijl  ejiate  de  rnefme 

la  tetre  per  licence,  a  luy  et  a  fes 

fucceffbn,  et  puis  Vevefque  aevie ;  Jbfi 

Jliccefjbr  ejl  en  fen  remitter,  come  eu 

droit  de  Jon  ef'lifey  et  d^featera  le 

charge^  S^c*  caula  qua  lupra,  8vC. 


O 


and  the  alitnee  charge  the  land,  &c. 
and  after  the  bifliop.  takes  backeaa 
eftate  of  the  fame  land  by  licence,  to 
him  and  his  f^ccef^ovr»^;aD<i  Togo,  jJ 
after  the  bifliop  rfieth;  hig*-*^  '^ 
fucceflbr  is  in  his  remitter,  as  in  right 
of  his  churchy  and  (hall  defeat  tb^ 
charge,  8^c.  canjd  rjuAfitpran 


U  R  author  having  fpoken  of  remitters  to  fmgular  or  natanH 
peiTons,  as  iflues  in  taile,  and  to  feme  coverts,  and  to  tJieif 
hciris,  aiid  tu  them  in  reverfion  or  remainder,  and  their  liieists; 
now  he  fpeaketh  of  remitters  to  bodies  poiitike  and  incorporatftf*  &f 
to  abbots,  biihops,  deunes,  &c.  And  as  difcents  d»e  remi&dtt 
heire  vhich  comes  in  the  per^  fo  fucceiTion  doth  remit  the  fiMcef" 
lor,  albeit  he  conometh  in  the  poji.  And  fo  in  other  cafes  where 
,tbe  iflue  in  taile  of  lull  age  ihall  be  remitted,  there  in  the  like 
cafe  ihall  the  fucceflar  bci  remitted  alfo,  and  defeat  all  meane  ebargH 
and  incumbrances* 

*'  Ovc  Hctnce,  8fC^  That  is,  of  the  king  and  ^e  lords  iomei 
diate  and  mediate,  to  difpenfe  ^ith  the  (latutes  of  niortmainej 
^h^r^of  fee  more  l)eford,  Sefit.  ifo^ 
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TTEM,  ft  homefuijl  faux  aSiion 
ettvers  te  tenant, en  taile,  ficome 
home  voile  fuer  enver$  l{iy  un  brieve 
d'entre  en  le  poft,  fuppofafit  per  fori 
'  brief e  que  le  tenant  en  taile  n' ad  pas 
entre  ffnoH  per  A.  de  B.  q\ie  d^ffiiijiji 
f'ai/ei  le  demandant^  et  ceo  efifauxy 
ft  il  recover  envers  le  temnt  en  le 
taile  per  default,  etjuijl  execvtion,  et 
puis  le  tenant  en  taile  moruftjbn  iffue 
poit  aver  brief e  de  forraeilon  envers 
lay  que  recovera ;  et  HI  voile  pleader 
li  recoverie  envers  le  tenant  en  taile, 
I'HJue  poit  dire,  que  le  dit  A,  de  B.  ne 
tiillisijifi  poynt  I*  ay  el  celuj/ que  recove*' 
rafl,  en  le  maner  comefon  briefefups 

Ijauiera  •  le 

ueceafuit  roi 

(iUkifiJt  rayef 

dant  querecoveraji,  et  que  apresle  dif 

.  fi^lin  le  demandant^  ou  fon  pier,  ou 

fan  auel  per  unfait  avoyent  relejj'e  at 

tenant 


A  LSO,  if  aman fae  a  fk\{k  a^on 
"^^  againft  tenant  in  taile,  as  if  one 
>vill  fue  againft  hiin  a  writ  qf  entrie 
in  the ^q^j|fuppofin^b^hi$>rrit  that 
the  tenant  i^  t^ile Imd  npt  his  en- 
trie  but  by  J.  of  Ij.  who  diflpifed  the 
grandfather  of  the  demandant,  and 
this  is  falfe,  and  he  recqvefeth 
agiiinft  the  tenant  in  taile  hydrnfik, 
and  fucth  es^ecution,  and  after  die 
tenant  in  taile  dieth,  his  iffue  majr 
have  a  writ  of  formedon  acaioftbim 
which  recovereth ;  and  if  bee  will 
plead  the  recoverie  againft  the  tfrj 
nantin  taile,  the  iifue  ma;  (sx,  diat 
the  faid  A.  qf  B.  di'd  not  diOeifc  the 
grandfather  of  him  ^hich  fecpvered, 
in  manner  iis  his  writ  fuppofe*  and  fo 
he  fliall  falfifie  his  recovery.  And 
admit  this  wer^  true,  that  the  laid 
4'  of  JS.  did  diifeife  the  grandlatliet 
pf  tl)e  demand^t  which  recover^i 

-       •  *         aft4 


f  k-rfin^  !••  and  ^I,  and  RqI?, 
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tei%ant  en  taile  tout  le  droit  que  it   and  that  after  the  difleifin,  the-  cte^ 


4ttoit  €/i  /«  ^«rrre5  i'c  ,et  ceo  nient 

1.3 V '  f  a. J  d'eutre  en  le  poii  enven  le 
r  tenani  en  taihf  en  le  manner  come  efl 
4zvauntdit,  et  le  tenaunten  tittle  pleda 
a  eeluy,  que  ledit  A.  de  B.  ne  dijjeifift 
pas  Job  ayel,  en  le  manner  come  fun 
briefe  fuppqfa  ;  etfur  ceo  font  a  ijlftef 
et  I'tljue  ejt  trove  pur  le  demandant j 

\  )f>er  que  il  adjudgement  de  recover,  et 

"  J^/i  execution  ;  et  puis  le  tenant  en  le 
imile  moru/if  fon  ifjiie  poit  avoir  un 

'  briefe  de  fbrinedon  envers  celuj^  que 
rtcovera ;  et  s'il  voile  plead  le  reco^ 

■  "verieper  Va&ion  trie  invert  fon  pier 

*  que  fuit  tenant  en  taiUy  donque  il 

poit  monjlrer  et  pleader  le  releajefait 

al  Jon  pier,  et  ijjSnt  faction  que  fuit 

fue, feint  en  ley  f- 


maudant,  or  his  Father^  or  bis  grand- 
father by  a  deed  had^relcafed  to  the 
tenant  in  taile  all  the  right  which 
hee  had  in  the  land,  &C.  and  not- 
withftanding  this  hee  luetfi  a  writ  of 
entri^  in  the  pojl  againft  tlie  tenant 
in  t^ile,  in  manner  as  is  hforclaid, 
and  the  tenant  in  \aile  plead  to  him, 
that  the  faid  A^  of  if,  did  not  dil- 
feife  his  grandfather,  irt  fu,ch  manner 
as  his  writ  fuppofe ;  and  upon  this 
they  are  at  ilViie,  and  the  iflTue  is 
found  for  the  demandant,  wherby 
he  hath  judgment  to  recover,  ai^d 
fuetli  execution ;  and  after  the  te- 
nant in  taile  dieth,'  his  iflTue  may 
have  a  writ  offormedon  againft  bini 
that  recovered ;  and  if  he  will  ple^>d 
the  recovery   l>y  the  a6tion   tried 


againft  his  father  who  was  tenant  in 
taile,  then  he  may  (hew  and  plead  the  releafe.  made  to  iiis  father^ 
and  fo  the  adlion  which  was  fued,  feint  in  law^ 


»i 


"  TL  recavera  envers  le  tenant  en  taUe  per  default.'^  Littleton 
addetb  (by  default)  becaufe  if  tbe  [c]  recovery  pafled  upon 
ao  iflue  fried  by  verdid,  be  fba^I  never  falllfie  in  the  point  tried, 
becaufe  9JI  attnint  might  have  beene  bad  againil  thi)  jurors ;  and 
albeit  all  the  jurors  be  dead,  fo  as  the  attaint  doe  taile,  yet  the 
itfue  in  tajle  Aiali  not  falUfie  in  the  point  tried,  which,  unlill  it  be 
lawfully  avoided,  pro  veritate  accipitur.  As  if  the  tenant  in  taile 
b^  impleaded  in  a  formedon,  and  he  traverfeth  tlie  gill,  and  it  is 
tried  againd  hlui,  and  tbereut>on  the  demandant  recover ;  in  this 
cafe  tbe  iOlie  io  taile  (hall  not  fc4rifie  in  the  point  tried  ^  but  be 
nirtv  felfifle  the  recovery  by  any  other  matter:  us  that  the  teft:uit 
in  taile-  might  have  pleaded  a  collateral!  warrautie,  or  a  releafe,  as 
IJttteton  here  puttetb  tbe  cafct  or  to  conftfle  and  avoid  the  point 
4ried.  *  And  Littleton's  cafe  holdeth  not  only  in  a  recovery  by  de- 
iiuU,  whereof  be  fpeakethi  but  aiio  upon  a  ffUiii  dicU,  or  confelFion 
Of  demurrer. 

(CJlcp.r.    1 


[c]  it  E.  4. 19. 
13  £.  4.  3. 
11  H.  4.  89. 
7  U.  4.  17. 
14H.  7. 10,  11. 
98  Afl;  Stf.  5S.« 
34  Aff.  7. 
ID  II.  6.  5. 
19  II.  6.  ^9. 
l>rookc  tit. 
Fnuxifit'r  de 
Uccov«;rie  55* 

an  n.  6.  ta 

34  H.  6.  % 

ae  II.  6. 32. 

36  il.  6. 
Fauxer.  de 
Recovrrie  97* 
Uull.  Rep.  443.) 


c> 


Sea.  689. 


Ip  T  ilfemble,  que  feint  action  eft      A 
'^^  autant  a  dire  en  Englijh,  a  fained    -*■  ^ 
aftion,  c^ejiaj'cavoir,  tiel  action  que 
f:b/nent  que  ks  parolx  de  le  briefe  J'ont 
'*i)oyers,  uncore  per  ccrtaine  caujes  it 
jiud  caufe  ne  title  per  la  ley  de  recover 

per 

•  pufuit  not  in  L.  and  M«  nor  Rebt 


N  D  It  feemeth,  that  a  faint  ac- 
tion is  as  much  to  fay  in  Engliih, 
a  fained  adtion,  that  is  to  fay,  fucb  an 
action  as  albeit  the  words  of  the  writ 
be  true,  yet  for  certaine  eiiuies  hee 
hath  no  caufe  nor  title  by  tbe  law  to 

recover 

t  &c.  addod  L.  and  M.  and  Rolk 
Dd  4 
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Sea.  tfad« 


per  m^fnt  VaOion*  Eifawp  aSion 
1,  lou  les  parolx  de  briefefotUfaux. 
\i  eti  les  detd  cajes  avantditiy  jji  le 
cos  fait  tiel,  que  apres  tiel  recovery  ^ 
et  execution  entfuit,  le  tenant  en  taile 
mi  dyjeifie  celm/  que  recovera,  et  etit 
morufijeijieyperaae  la  terYe  dijcendiji 
a  fan  ifjiie,  ceo  eft  un  remitter  al  ijjue, 
et  I'ijjue  eft  eins  perforce  de  le  taile ; 
et  pur  eel  catife  jeo  aye  mis  les  deux 
cajes  precedents,  pur  enformer  toy^ 
mojijfiUj  que  Viffue  en  io  lie  perforce 
d^un  difcent  fott  d  luy  apres  un  re-* 
coverj/  et  execution  *jait  enters  fon 
anncefter,  poit  eftre  aujy  bien  en  fon 
r,emiUer,  Jicome  il  forroit  per  le  dif* 
cent  fail  a  luy  apres  un  dijcpntinuwue 
f/ait  per  fon  auncefter  de  les  terres 
iayles  per  fooffement  en  pai^,  oi$ 
^Ulermei^t^  #c. 


recover  by  the  fame  adion.  A^  a 
falfe  a<5iion  is,  wiiece  the  words  of 
the  writ  bee'feUe.  i^iid  in  thefe  two 
cafes  aforefaid,  if  the  cafe  were  fud), 
that  after  fuch  recovery,  .and  execur 
tion  thereupon. done,  the  tc-  r^^^  r.^ 
naut  in  tayle  M  diffeifedU^/-  "i 
him  that  recoveied^ax^d  thereof  died 
ieifed,  whereby  the.  land  defcended 
to  his  iiTue,  this  is  a  remitter  to  the 
iiTu^,  and  the  iiTue  is  in  by.foi:coof 
the  taile ;  and.  for  this  caufej[  have 
put  thei'e  two  cafe3  precedeiH,  to 
enfornie  thee  (my  fonne)  that  the 
iiTue  in  taile  by  force  of  a  dif  JOit 
made  unto  him  after  a  recovery  and 
execution  made  againft.  hia  aooeCi 
tour,  may  be  as  weU  in  bis.  remitfeeri 
as  he  (hould  be  by  the  difeent  made 
to  him  after  a  difcontinaance  made 


by  his  anceftour  of  the  entayled 
lands  by  feoffement  hi  the  countries  or  otherwifei  &c^ 

TJERE  lAttfrton  es^plaineth  what  a  faint  adion  is,  and  Mfbats 
^  falfe  adion  is,  which  is  plaine  and  perfpicuous.  '  And  here^U 
is  to  be  obTerved,  that  a  remitter  may  be  had  after  a  recovery. upsQ 
a  faint  a^on  by  a  diflVifln  and  a  difcent,  afweU  as  by  a  d^fcent 
afttr  a  difcontinuance  by  a  feoffement,  &c. 
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TTEMf  en  les  cafes  avantditsyfi  le 
casfoit  tiel,  que  apres  ceo  que  le 
demamant  avoitjudgement  de  recover 
envers  le  tenant  en  taile,  et  ^mefme  le 
tenant  en  taile  morujl  devaunt  ajcun 
execution  ewe  envers  luy,  per  que  les 
tenements  difcendont  a  fon  iffue,  et  ce^ 
Ivy  que  recoverafoijl  un  fcire  facias 
hors  de  lejudgement  d'aver  execution 
de  lejudgement  envers  l*iffue  en  taile, 
riffue  pledera  le  matter  come  avaunt 
eft  dit ;  et  iffint  prova  que  le  +  dit 
recovery  foitfoux  oufoint  en  ley,  et 
iffint  lay  barrerii  d^aver  execution  de 
lejudgement :};. 


^  mii  added  L,  and  M.  and  Roh. 
f  il^  not  la  In  and  M.  nor  Rab, 


A  LSO,  in  the  cafes  aforefind,  if 
•^^  the  cafe  .were  fuch,  that  after 
that  the  demandant  have  judgement 
to  recover  againft  the  tenant  i^^ 
tayle,  and  the  lame  tenant  in  tayk 
dieth  before  any  execution  had 
againft  him,  whereby  the  tenements 
defcend  to  his  iftue,  and  he  who  re- 
covereth  fueth  a  foire  facias  out  of 
thejudgemeiii  to  have  execution  of 
the  judgement  againft  the  iifue  in 
talle,  the  iiTue  fhsJ  plead  the  matter 
as  ai'orefaid ;  and  io  prove  that  the 
faid  recovery  was  falfe  or  faint  in 
law,  and  fo  mall  barre  him  to  bav% 
execution  of  the  j udgementt 

%  Vr.  added  L»  and  M.  and  Rob. 

HERE 


Lib;  3r  Ot  Remitter*  ^    -.  Sect.  696* 

IJERE  it  ap^arethy  that  if  a  judgemetat  be  given  againfi  a  ^zA£t.s$, 
tenant  in  taile  upon  a  £i,int  or  Mie  action,  and  tenant  in  t^ile  die  S4  AiT.  pi.  7. . 

before  execution,  no  execution  can  h^  fued  againTt  the  iiTue  in  tayle.  ld£^  S.  Ag»95. 

But  .if  ijp  a  common  recoyerie  judgement  bee  had  againft  tenant  J^JfA*],?^'' 

in  tayle  where  he  voucbetb^  and  hath  judgement  to  recdver  6ver.  in  33  g.  3.    '  '  V 

value,  albeit  the  tenant  in  tayle  dy^th  before  execution,  yet  the  £httieC«ng.  at; 

reenveror  Ihall  execute  the  judgement  againft  the  iiiUe  in  tayl«  in  si  H'.6.'13. 

refpedof  the  intended  recompence  ;  and  for  that  it  ie  the  conunon  i^  H.  6.  6. 

aiTurance  of  the  realme,  and  is  well  warranted  [d]  by  our  bookes,  and  f|  ^'l-  J®*. 

was  not  in;irented  by  juftice  Choke,  who  wus  a  grave  and  learned  ^  £j'j^ '     * 

judge  in  the  time  of  JB.  4.  (as  forae  hold  by  tradition) ;  but  it  may  DicrSrrf.  Lib.1. 
|- -  z-  .       n  bee  that  it  was  upon  former  autkbrities  and  opinions  of  £oI.  1O6. 
1^392.  ^  J  judges  difcovered  by  him,  aflented  unto  by  the  reft  of  the  shcJl<'y'«  cafe. 

Judges,  '  HCotn.saT 

<Cro.  Car.  388.  PI0. 14.)  See  hereafter  Se&.  709.  15  £.  3.  Briefe  Sf^  .  49  K  3.' Si, 
44£.3,ei.  48£.3.n.  1  £.  4.  5.  5E.4.2.  [<2]  IS  £.  4.  SO.  Dier  S3  £liz.  37^ 
lib.  10.  fol.  37,  38.  in  Maiy  Portin^on's  cafe. 

f 

If  a  recoveric  bee  had  againft  tenant  for  life  without  cbnfent  or  5  AC  3.  5  E.  & 
eovine,  though  it  be  without  title,  and  execution  be  had,  and  tenant  f^^^^^i*** 
'for  lile  dieth,  the  reverfion  or  remainder  is  difcontinued,  ^  asr  he  in  ^^  '  g^rWii- 
the  reverfion  or.remainder  cannot  enter;  but  if  fuch  a  recovery  be  liam  Pelham's 
liad  by  agreeitrent  and  covine'  betweene  the  demandant  and  the  cafe, 
tenant  for  life,  th«i,  as  hath  beene  faid,  it  i»  a  forfeiture  of  the  (fi  ^P*  ®*^ 
«ftate  for  life,  and  he  in  the  reverfion  or  remainder  may  enter, for  ^^  ^^^'  **' 
the  forfeiture.    So  it  is  if  the  tenant  for  life  fufier  a  common  reco- 
'  #eiy  at  this  day,  it  is  a  forfeiture  of  his  eflate ;  for  a  common 
'-itcovery  it  a  common  conveyance  or  affurance,  whereof  the  law 
-^taketh  knowledge.    Since  Littleton  wrote,  there  were  two  Aaiutea  .. 
*W  fli^*  fo'  prefervation  of  remainders  and  reverfions  expedlant  W  3fH. «. 
upon  any  manner  of  efiate  for  life  ;  the  one  in  32  H,  8.  the  other  in  ^^^P^.?'  *    -. 
^4  EUz. ;  but  32  fT.  8.  extended  not  to  recoveries,  when  tenant  l^cSUsrsf' 
for  life  came  in  as  vouchee,  &c.  and  therefore  that  aid  is  repeakd  10  Rep.  49.) 
by  i4.Eli2,  and  full  remedie  provided  for  prefervation  of  the  en-     * 
'trie  of  them  in  reverGon  or  remainder.    But  the  ilatute  of  14  Eliz, 
cxtendeth  not  to  any  recovery,  unlefle  it  be  by  agreement  or  covint.        .   .  ^   ^ 
'^^cofiiUy,  [/]  if  there  be  tenant  for  life,  remainder  in  taile,  the  r/]  Lib.  3. 
TeverfioQ  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by  10I.16O,  6i.. 
.  -Agreement,  and  he  vouche  tenant  in  taile,  and  he  vouch  over  the  IJncolneCol* 
.  common  vouchee,  this  ihall  barre  the  reverfion  or  remainder  in  fee,  ^9fS,^^^ 
^although  he  in  the  reverfion  or  remainder  did  never  alTent  to  tbe 
•  ^recovery ;  becaufe  it  was  not  the  intent  of  the  afl  to  extend  to  fucli 
a  recovery,  in  which  a  tenant  in  taile  was  vouched ;  for  he  hath 
jjower  by  common  recovery,  if  he  were  in  poflrefiTion,  to  cut  off  all 
reverfions  and  remainders.    And  fo  if  tenemt  for  life  had  furrendred 
to  him  in  remainder  in  taile,  he  might  have  barred  the  remainders  ^ 

'iind  reverfions  expedlant  upon  his  eftate.  Thirdly,  where  the  pro- 
.*vifo  of  that  aft  fpeaketh  of  an  aifent  of  record  by  him  in  reverfion 
:  or  remoiuder,  it  is  to  be  nnderllood,  that  fuch  afient  mull  appeare 
-;  upon  the  fame  record,  either  upon  a  voucher,  aid  prier^  receit,  or 
:  the-  like ;  for  it  cannot  appeare  of  record,  unlefle  it  be  done  in 
^cpurfe  of  law;  and  not  hy  any  extrajudicial!  entrie,  or  by  TO««o-^(|RoTfc*Xl)n, 
rMdum*.  %x  iW> 


M  
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TTB  Mf  fi  tenant  en  taile  difconti'  A  LS  0»  if  tenant  in  taile  dilcoor 

'     nua  le  taile,  et  mont/if  etfon  ijjue  '^^  tinue  tbe  taile,  and  diet^  aod 

fort  Jon  brief ede  formedop  envtrs  le  bis  iffue  bringeUi  bis  i  writ  ofjiurme^ 

difconlinuee  (e/ieant  tenant  de  frank'-  don  againft  tbe  difcontinuee  (being 

tenement  del  terre)  et  le  difcontinuee  tenant  of  the  freehold  of  tbe  land)> 


fleda  me  il  neji  tenant^  mes  oujier^ 
wumt  dijclniina  de  le  tenancy  en  la 
terre;  en  ce^  cos  le  judgement  ferra,^ 
fue  le  tenant  alajljansjour^  et  apres 
iieljudgement  I'iffue  en  If  taile  que  eji 
dtmafmant  poit  entrer  en  la  terre, 
nf/ent  contrijieant  le  difcontinuance, 
0t  per  tid  eutrie  ilferra  adjudge  eins 
^^nfon  remitter*  JUt  la  caufe  ejl,  pur 
eeoquefiafcun  home  fuijl  praecipe 
mkhA  reddat  enven  ajcun  tenant  de 

Jratdctenement,  en  quel  aSion  le  de^ 
mandant  ne  recovera  damages,  et  le 
tenant  pledafi  nontenure,  *  ou  auter- 
ment  difclaima  en  le  tenande,  le  de-- 
mandant  ne  pott  averrer  fonf  brief e, 
f  et  dirra  que  il  eft  tenant,  come  le 
brirfe  ft/ppofe.  ht  pur  eel  caufe  le 
demandant  apres  ceo  que  judgement 
ejl  done  que  le  tenant  ala/t  fans  jour, 
poit  entrer  en  les  tenements  demands, 
le  Quelferrd  auxy  ground  advantage 

i  ^tuy  ^i  ley,ficome  il  avoit  judgement 

\de  recoverer  enters  le  tenant,  et  per 

tiel  entrie  il  eft  en  fon  remitter  per 

force  del  taile.    Mes  lou  le  demon* 

^'^tUtnt  recovera  dammages  envers  le  te- 
^amt,  la  le  demandant  poit  averer, 
que  il  eft  tenant,  eom^  le  brief e  fun- 
pofe,  et  ceo  pur  I'advantage  del  de* 
mandant  pur  recoverer  fes  daniages, 
oi^  auterment  il  ne  recoveroit  fes  da* 
'inagesr,queuxfuntXouJ'ueront  a  hy 
donesper  la  ley. 


and  the  difcontinuee  plead  that  be 
is  not  tenant,  but  utterly  difclaymetb 
from  the  tenancy  in  the  land;  in 
this  cafe  the  judgement  fliall  'ife, 
that  the  tenant  goeth  without  day, 
and  after  fuch  judgement  tbe  iiTuQ 
in  the  taile  that  is  demandant  rpay 
enter  into  the  land,  notwithilanding 
the  difcontinuance,  and  by  fuch  en- 
trie  bee  fliall  be  adjudged  in  bis  re* 
mitter.    And  tbe  reafon  is,  for  that 
if  any  man  fue  a  pracipe  quod  reddat 
againft  any  tenant  of  tbe  freehold^ 
in  which  a6lidn  tbe  demandant  ibali 
not  recover  damages,  and  the  tenant 
pleads  nontenure,  or  oiherwife  dif- 
claime  in  the  tenancie,  the  demand- 
ant cannot  averre  bis  writ,  and^lay 
that  bee  is  temuit,  as  the  writ  fup* 
pofeth.      And    for  this  caufe  the 
demandant    after  that  jndgepient 
is  eiven  that  the  tenant  fliall  goe 
without  day,  may  enter  iutQ  the  te- 
nements demanded,  tbe  which  i}iall 
bee  as  great  an  advantage  to  btan  ia 
]aw,  as  if  he  had  judgement  ta  re^ 
cover  againft  the  tenant,  and  by  fuch 
entry  bee  is  in  his  remitter  by  ft^rce 
of  the  entaile.     But  where  the  de- 
mandant   fliall    recover    damages 
againft  the  tenant,   there  the  de- 
mandant may  averre,  that  he  is  te- 
nant,  as  the  writ  fuppofcth,  and  tliat 
for  the  advantage  ot  the  demandant 
to  recover  his  dammages,  or  other- 
wife  bcc  (hall  not  recover  bis  dammages,  wbicb  are  or  were 
given  to  him  by  the  law^ 


J.)  TIT  ERE  itappcareth,  that  upon  the  plea  of  nontenure,  orofdif- 
'         claimer  of  the  tenant  'mviformtdon''m  the  difcender,  albeit  the 


rDoa,PIa.l33. 
d  K.  4.  i. 

tfE^i^sT  '  exprelfe  judgement  be  that  the  teuant  (hall  goe  without  day,  yet  in 
41^.4.38.  * '  judgement  ot  luw  the  deiiiandant  may  enter  according  to  the  titif 
OEcp.3d.)  .  .     of 


^  mt^mes,  L.  and  M.  and  Roh, 

-f-  ft  tUrra^  aot  in  !••  aud  M.  aor  Roll* 


4  oufuersnt  not  in  L.  and  M.  nor  Rok 


Lib.  3.  Of  Remitter.  'Seft.  (JSJ. 

of  bis  writ,  and  bee  feifed  in  tayle,  notwitbAanding  tbe  difcontinn-  Kon-tenure. 
ance.    And  here,  XtV//e^o;i  faith,  the  demandant  fhall  be  adjudged  y?®*^!^'"' 
in  his  remitter  ;  where  bee  taketh  remitter  in  a  large  fenfe :  for  in  43$^^  JjJi^^* 
this  cafe  ^he  demandiant  batb  not  two  rights,  but  Ath  onely  one  ^ti^Qo  eaptf8i, 
antient  right,  and  reftored  to  the  fame  by  courfe  of  kw  ;  and  fo  *  , 
Ipemitter  here  is  taken  lor  arecontiiiuance  of  the  right. 

T'^fio  h  1    "  ^  ^  demandant  ne  recovera  damages.**    Here  is  to  bee 
t'J      *    'J  obferved,  that  in  fuch  a  precipe  where  the  demandant  is  to 

recover  dammages,  if  the  tenant  pleade  non- tenure  or  difclaime,  [/lt3H. 7.911 

if]  there  the  demandant  may  averre  him  to  be  tenant  of  the  land,  ff  „  ^  ^' 

as  hb  writ  fuppofe  for  the  benefit  of  his  damages,  which  otherwife  4  E/ifsgT" ' 

tee  fhould  lofe,  or  pray  judgement  and  enter,    [g]  But  where  no  5  g.  4.  t, 

damages  are  to  bee  recovered,  as  in  tiformedon  in  the  difcender,  and  ^  £.  3.  a.     ^ 

,  the  like,  there  bee  cannot  averre  him  tenant,  but  pray  his  judgement  i^J^^&  ^^    - 

and  enter,  for  thereby  bee  hath  the  cffed  of  his  fuite :  Et  fnjtr^Jit  J|y5  9*^ 

'  per  plura,  quodjieri  potejt  per  pandora.  1 1 H.  4I  li.  ^ 

7H.6.17.    5  £.4.1.    (SRep.^    Doa.  Fla.  49.) 

^  Averrer."  To  averre  or  avouch,  or  verifia,  verificare^  whereof 
icommeth  verification  an  averment ;  and  is  (b  faid  as  well  in  £ngli(h 
as  in  French;  and  is  two-fold,  viz.  generall  and  particular.  A 
geyaerall  avermant,  which  is  the  conciufion  of  every  plea  to  the 
:  writ,  or  in  barre  of  replications  and  other  pleadings  <for  comitsor  (Ant.  905.  «•) 
avowries  in  nature  of  counts  need  not  bee  averred)  containing 
natter  affirmative,  ought  to  bee  averred,  et  hoc  parattu  ejt  verificarc^ 
4'C.  Particular  averments  are,  as  when  the  life  of  tenant  for 
life,  of  tenant  in  taile,  are  averred;  and  there,  tho'  this  word 
(verificare)  be  not  ufed,  but  the  matter  avouched  and  affirmed,  it  is 
up6n  the  matter  an  averment.  And  an  averment  containeth  as 
well  the  matter  as  the  £orme  thereof. 

^  Que  U  tenant  ak^  /a/ujour.*'  Quhd  tenens  eat  fine  die.    This  (^  Bep.7. 
16  the  entrie  of  the  judgement  in  that  cafe,  that  the  tenant  fhall  Sid*  965.  sn^ 
goe  withoul:  day^  that  is,  to  be  difcharged  of  further  attendance ; 
«-   /-         -1  and  this  is  fometime  final]  for  that  a£lions  vhertoi  Littleton 
1^03.  a  J  j^^^  patteth  an  example ;  and  fometime  temporarie,  where* 
.  of  Littleton  alfo  hath  put  an  example  :  as  when  excommengement  yi^i^  sA  iM. 
is  pleaded  in  difabilitie  of  the  plaintiffe  or  demandant,  there  the  (aAep.'68^ 
award  is,  that  the  tenant  or  defendant  (hall  goe  without  day; 
and  yet  when  the  demandant  or  plaintiffe  have  purchafed  his  let- 
ters of  abfolution,  upon  (hewing  them  to  the  court,  he  may  have 
a  refommoDS  or  reattachment  to  recontinue  the  caufe  againe.    But 
it  is  to  be  knowne,  that  when  judgemept  is  given  for  the  tenant  or  3l|.4,  ^li.- 
•defendant  upon  a  plea  in  barre,  or  to  the  writ,  &c.  the  judgement  ^ 

is  all  one,  vis.  quod  tenens,  or  defendens  eat  inde  fine  die,  and  (hall  - 

have  reference  to  the  natnre  and  matter  of  the  plea,  an4  lb  be  taken*    ' 
either  to  goe  in  barre,  or  to  the  writ     So  when  judgen^en^  is  (4ntl55^V.X 
given  againd  the  plaintiffer  either  in  barre  pf  his  .a^i.on,  or  in  abater 
mentof  his  writ,  &c.  the  judgement  is  all  one,  viz.  ffMi/ cd;/»ia^  per  -    . 

I>reve  ;  and  it  appeareth  by  the  record  whether  the  plea  did  goe  in 
barre,  or  to  the  writ.    And  the  caufe  of  the  judgement  is  never  ^>, 

'  ^ntred  in  the  record  in  any  cafe ;  for  that  upon  confideration  ba4  * 

of  the  record  it  appeareth  therein.  •  ♦ 


:   I 
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(V.  N.  B.  199.  k  1  Rail.  Abr.  631.    l>o6L  Pis.  153.)    (3  Ler.  SSO.) 

TTEM,  fi  homefoii  diffiijie,  et  le 
"^  dijIje^oT  devy,Jon  keire  ejleant  eim 
per  difcent,  ore  Pentrie  de  le  diffeifee 
^  ioUe ;  et  Ji  le  diffeifee  porta  Jon 
Iriefe  d^^uirtefur  dilJeifm  en  le  per, 
envers  i'heire,  et  Pheire  difdaime  en 
h  fenauof,  Sfc.  le  demandant  pott 
averer  Jon  brief e  ftie  il  ejl  tmant 
come  le  brief e  Juppofe,  suvoity  pur 
fecovererfei  damageti  mes  uncore  <'t/ 
vott  relinqui/her  le  averment,  Sfc,  il 
poit  byalment  emtrer  en  la  terre  per 
caufe  del  difclatmer,  nient  objlant  que 
Jon  entrie  adevantfuit  toUe.  Et  ceo 
Juit  adjtu^e  devant  mon  majler  fir 
K.  Dauby,  j§des  chiefs  jtyiice  de  la 
eommon  banke  ei  fe&  compagnions, 
Sic. 


A  LSO|  if  a  man  bedifleifed^  Mid 
•^^  the  difleifor  die,  his  heire  being 
in  by  difcent,  now  the  entrie  of  the 
difleifee  is  taken  away;  and  if  the 
diffeifee  bring  his  writ  of  entrie /mt 
diffeijin  in  thejper,  againft  ibeheire, 
and  the  heire  difciaime  in  the  tenan-« 
cie,  &c.  the  demandant  may  averre 
his  writ  that  bee  ;s  tenant  as  the 
writfuppofe,  if  he  will,  to  repover. 
bis  damm]^;e8:  but  yet  if  hee  wiU 
reiinquiih  tne  averment,  &c.  he  may 
lawfully  enter  into  the  land  because 
of  the  difclaimer,  notwithftaadingr 
that  his  entrie  before  was  lakea 
away.  And  this  was  adiudsed  be-* 
fore  my  matler  fit  R,  iJdnoy,  late 
chiefe  juftice  of  the  comirxdn  place 
and  his, companions,  ^q. 


<*  TTEM.fi  kmejbit  difdjky  Sfcr    Albeit  in  -this  cafe,  uxd  m 

the-cai'e  before,  the  entrie  of  the  di^nandant  is.  hia  owne  b£l^ 

"and  die  demaiKiant  hath  no  exprefle  judgement  to.  recover,  3^t  ihall 

36H.  d.  £  Sd.    he  be  remitted ;  becanfe  he  in  judgement  of  the. law  ihaXl  be  in 

according  to  the  title  of  his  writ,  and  by  bis  entrie  defeat  the  dif- 
eontiniumce,  and  confequently  is  remitted  to  his  antieat  eilate. 


h  E.  4.  41. 
4£.i.38. 


*^  Sir  Babert  Danbfy^  knight,  was  a  gentleman  of  an  ancient  and 
-^ire  defcended  family,  and  chiefe-juilice  of  the  court  of  coumion- 
-pleas  ;  a  grave,  reverend,  and  learned  judge,  of  whom  cm*  author 
ipeaketh  here  widi  verie  :great  reverence,  as  you  may  perceive. 
And  here  is  to  be  noted  how  necelfarie  it  is,  after  the  example  of 
•<mr  author,  to  observe  the  judgenients  and  refolatians  of  the  lages  of 
tbelawt 


Sea.  693. 
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THE  My  Uu  V  entry  d'unhome  eft 
'^congeabky  content  que  ilprent  eftate 
a  Ivy  quant  il  ejl  de  pleine  age  pur 
terme  ae  vie,  ou  eii  taile,  ou  en  fee,  ceo 
eft  un  remitter  a  luy,  fi  tiel  prifel  de 
ejlate  nefoit^fait  indent,  ouper 
matter  de  record^  que  *  concludera  ou 

eftoppera. 


A  L  S  O,  where  the  entrie  of  a  man 
■^  is  con^eable,  although  that  he 
takes  an  eitate  to  him  wnen  hee  is 
of  full  age  for  terme  of  life,  or  jn- 
taile,  or  in  fee,  this  is  a  remitter  to 
him,  if  fuch  taking  of  the  eflate  be 
not  by  deed  indented|  or  by  paiatter 

of 


*  li^  added  L,  and  M*  and  Rob* 


Lib.  8.  /  Of  R^mifit^r  J^.653* 

(tfioppera.    Cur  fi  kamefoit  diffeifiCf    of  record,  \vhich  fhall  conclude  or 

et  -^rqyrent  eflate  de  le  aijfeifor  fans    eftop  him.    For  if  a  man  be  diflei- 

yiait,  ou  per  fait  polk  f  ceo  e/i  fun  re-    fed,  and  takes  backe  an  eftate  from 

mitter  aldijfeifeey^i^c.  the  diflfeifor  without  deed,  or  by 

deed  poll,  tbi^  is  a  remitter  to  the 

diffeifee,  &c. 

tjERiE  appeareth  a  diverfitie  bctweene  a  right  of  entric  and  a  S9Aflr.  p,  ». 
right  of  adion;  for  if  a  man  of  Ml  age  having  but  a  right  43*^' P-  ^ 
ofadlion,  taketh  an  eftate  to  him,  hee'is  not  remitted:  but  where  s  a^6  19^ 
hee  hath  a  right  of  entrie,  tuid  taketh  an  eftate,  he  by  his  entrie  is  40  E.  5.  4k 
remitted,  becaufe  his  entrie  is  lai^ll*  And  if  the  difltifor  mfeoffis-  (Sect  683.) 
the  diffeifee  and  others,  the  diffeifee  is  remitted  to  the  whole,  for  (Hob.  tsd.) 
his  entrie  is  lawfuil ;  otherwife  it  is  if  his  entrie  were  taken  away.      ^Jt^'  ^^'^ 

"  Lou  V entrie  e^  congeabUr    A.  is  diffeifed  of  a  mannor,  where*  ?  ^'  ^i^^^* 
unto  an  advowfon  is  appendant,  an  eilranger  ufurpe  to  the  advow-  ^9^^  ^  '^^ 
forn,  if  the  diffeifee  enter  into  the  mannor,  the  advowfon  is  recon-  gH.'6. 17* 
ti^ed  againe,  which  was  fevered  by  the  ufurpatinn.     And  fo  it  is  if  ti  H.  ^  a. 
lenant  Intayle  be  of  a  mannor  w  hereunto  an  advowfon  is  appen-  3H.4.8* 
daiit,  the  tenant  m,  taik  difcontmueth    in  fee,  the  difcontinuee  J^  ^*  |'  |^  ^^ 
granteth  away  the  advowfon  in  fee,  and  dieth,  the  iffue  in  tayle  re-  f^  h*.  3]  ^ 
continueth  the  mannor  by  recoverie,  he  is  thereby  remitted  to  the  F.  N.  B.  36.  C 
advowfon  ;  and  in  both  cafes  hee  that  right  hath  (hall  prefent  when  &35.  b. 
the  church becommeth  voyd.  ^A*Skt'\^ 

The  patron  of  a  benefice  is  outlawed,  and  the  church  becommeth        *       *' 
voyd,  ah  eftranger  ufurpeth,  and  fix  moneths  paffe,  the  king  doth  ^  ^^*  ?•  ^ 
recover  in  a  quareimpeditf  and  remove  the  incumbent,  &c;  the  axi*  -^eoSd  G  * 
VO^fon  is  recontinued  to  the  rightfuU  patron.     And  fo  note  a  di'>  vile. 
Verdtie  betweene  a  recontinnance  and  a  remitter ;  tor  a  remitter  (3  Rep.  3.)     « 
canndt  be  properly,  nnleffe  there  be  two  titles ;  but  a  recostinuance  « 

may  be  where  there  is  but  one. 

«  Per  fait  indetti,  S^c!*    Here  it  appeareth  that  if  the  di&ifor  13  H.  4. 5. 

by.  deed  mdented  make  a  leafe  fpr  life,  or  a  gift  in-  taile,  or  a  feoff-  ^  J|-  *•  ^'   . 

merit  in  fee,  whereunto  liverie  of  feifin  is  rcquilite;  yet  the  deed  jj  ^  4  igu 

indented  (hall  not  fu£er  the  liverie  made  according  to  the  forme  ^aAiif.  8. 

%xih  effc6l  of  the  indenture,  to  worke  any  remitter  to  the  diffeifee,  17  Aff.  3. 

but  (hall  eftop  the  diffeifee  to  claime  his  former  eftate  ;  and  if  the  ^^  ^^*  53. 

diffeifor  upon  the  feoffment  doth  referre  any  rent  or  condition,  &c.  S'  ?'  ^*  ^^^ 

the  rent  or  condition  is  good  :  and  the  reafon  wherefore  a  deed  44  j;  g'  *^^  ^ 

indehti^d  (hall  conclude  the  tiaker  more  than  the  deed*  poll,  is,  for  Efiopiio. 

that  the  deed  poll  is  only  the  deed  of  the  feoflfor,  donor,  and  leffor  \  iJi  H-  6.  J* 

but  the  deed  indented  is  the  deed  of  both  parties,  arid  therefore  ^^^^^ 
afwell  the  taker  as  the  giver  is  xonduded*  Cotifnicre. 

^*  '  '  .  ^  (1  Roll.  Abr.  * 

'^  Ou  per  record/'    As  by  fine,  deed  indented,  and  inroIle<i^  and-  863.  sra  ' 
the  like.  4  Rep.  52. J- 

^  .    .  •  •  •  •    '     '  ^      *  •♦■    • 

f  retreni^eni  print,  1,  and  M.  and  Hob.        Q  ^i.  not  in  L.  and  M«  nor  Roh.  \ 
I M-^,  L.  Had  M.  and  Roh.  . 


^■A  ^ 
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TTEMf  fi  home  lejfa  terre  pur 

terme  de  vie  a  tin  auler^  le  quel 

aliefULfiun  outer  en  fee,  et  Valient 

fait  efiate  a  le  leffbr,  ceo  eft  un  re* 

mitter  al  lejffbf,  pur  ceo  que  Jon  entrie 

fuit  cofigeable,  *4'c. 


ALSO,  if  a  man  let  land  for  tetrme 
"^  of  life  to  anotbeTi  who  aUeneth 
to  another  in  fee,  and  the  sJienee. 
make  an  efiate  to  the  leilbr,  this  U. 
a  remitter  to  the  leflbr,  becaufe  bis 
entrie  was  congeable,  &c«. 


This  is  evident  enough  npon  that  which  hath  heeae  (aid. 


(Hob.  $56.) 


Sea.  695* 


TTEM,  fi  lunnefoit  J^ffeUie,  et  h 
"*  diffeifor  leffa  la  terre  at  diffeij^^ 
per  fait  pol,  ou  fam  fatty  pur  terme 
des  am,  per  que  le  dijfeifee  entra,  cejl 
tntre  eft  un  remitter  a  le  diffeijee. 
Car  VI  tiel  cafe  lou  Ventre  d^un  home 
eft  congeable,  et  un  leafe  eft  fait  a  luy, 
coment  que  il  claima  per  paroh  en 
paiiSf  que  il  ad  eftate  per  force  de  tiel 
leafe,  ou  dit  overtment,  que  il  ne 
claima  riens  en  la  terre fenon  perforce 
de  tiel  leafe,  uncore  ceo  eft  un  remitter 
a  Iwf,  car  tid  f  difclaimer  en  lepaiis 
n*eft  riens  a  purpofe.  Mes  iil  %  dif 
claimer  en  court  de  record,  oue  il 
In'fld  eftateforfque  per  force  ae  tiel 
leafe,  et  nemy  auterment,  donque  Heft 
conclude,  S^c. 


ALSO,  if  a  man  bee  difTeifed,  andf 
"^  the  diffeifor  let  the  land  to  the 
diffeifce  by  deed  pol,  or  without 
deed,  for  tcmie  of  yearcs,  by  m  hidi 
the  diffeifee  entreth,  this  entrie  is  a 
remitter  to  the  diffeifee.  For  in  fach 
cafe  where  the  entrie  of  a  man  is 
congeable,  and  a  leafe  is  made  to 
him,  albeit  that  he  daimeth  by 
words  fit  paiis,  that  he  hath  crftate 
by  force  of  ftich  leafe,  or  faith  open- 
ly, that  he  claimeth  nothing  in  the 
land  but  by  force  of  fnch  leafe^  y6t 
this  is  a  remitter  to  him,  for  that  fuck 
difclaimer  in  paiis  is  nothing  to  the 
purpofe.  But  if  bee  difclaime  in 
court  of  record,  that  be  bath  no 
eftate  but  by  force  of  fuch  leafe,  and 
not  otherwife,  then  is  he  conchided^ 
&c. 


($Itep.9«.) 


TJERE  appeareth  a  divtrfitie  betweene  a  claime  ni paiis  of  aa 
eftate,  and  a  claime  of  record,  for  a  claime  in  paiis  fliall  not 
hinder  a  remitter.    Otherwife  it  is  of  a  claime  of  record,  becsufii 
that  doth  worke  a  conclufion. 


Sea.  696. 


•  efr.  not  in  L.  and  M.  nor  Rofa.  %  Wcmtr^-^Ugmt,  L.  and  M.  and  Sob. 

\  ^clMner^^^fffmit  L,  and  M,  and  Roll,       \Jad^^,  L.  and  M«  and  KA 


r 
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font  di^ifie$^  *  t^e.  tt  k  diffeijor  tntn  within  age,  bee  diiTeifed^  8cc.  and  the 

rnjijeifie,  etfan  iffiie  entra,  Vun  de  diiTeiibr  die  feifed/and  bis  iflue  en- 

iesjoi/Htenants  ejleant  adonques  deins  ter,  tbe  one  of  the  joyn tenants  being 

agCf  et  apresque  il  vUnt  alpletne  age,  then  within  a^,  and  after  that  he 

I  heire  le  difieifor  leffa  les  tenements  a  comn^eth  to  full  age,  tlie  faeire  of 

tn^mes  le$  joyotenants  pur  terfne  de  the  difleifor  ietteth  the  tenements  to 

iour  f  deux  vies^  ceo  ejl  uh  remitter  the*  fame  joyntenanta  for  temie  of 

(quant  almoitieja  ce/uyqueftdt  deins  their  two  lives,  this  is  a  remitter  (as 

tige^  pur  ceo  que  il  ejtjeifie  de  cejt  to  the  moitk)    to   him   that  was ' 

inoitie  que  qffiert  a  luy  enfee^  pur  reo  within  a^,  becauie  liee  is  feifed  of 

Juefon  entre  fuit  cangeable-    Mes  the  moitie  which  belon^eth  to  him 

'outer  jointenauni  it  aa  en  Vaster  it\  fee,  for  that  his  entrie  was  coiir 

moitie forfque  ejlate  pur  terme  defa  eeable.     But  the  other  joyntenant 

vie  perforce  de  le  leaj'e,  pur  ceo  que  hath  in  the  otiier  moity  but  an  eftate 

Jon  entre  fuit  toUe,  Sfc  for  terme  of  his  life  by  force  of  the 

ieafe,  becaufe  his  entry  was  taken 


away,  8cc. 


n 


ERE  note  a  diverfitie  worthy  the  obfervation,    that  where  (2  Int.  SOB,) 
joyntenants  or  coparceners  have  one  and  the  fame  remedie, 
VoflA    K  1  ^^  ^^*  ^^®  enter,  the  other  (hall  enter  alfo :  but  wh^re  reme« 
13^^  "*i  dies  bee  feverall,  there  it  is  otherwife.     At  if  tiji'o  joynte-  10  H.  €.  in. 
^ants  or  coparceners  jo3me  in  a  reall  adion,  where  their  entrie  is  not  19  H.  6.  45. 
hiwfaH,  and  the  one  is  ftimmoned  aixJ  fevered,  and  the  other  purfueth  2?  ^  CoJjT^i, 
'  and  recovereth  the  moitie,  the  other  joyntenant  or  coparcener  (hall      ^ ' 
^ter  and  take  the  profits  with  her,  becaufe  their  remedie  was  one 
iiiid  the  fame.     But  where  two  coparceners  be,  and  they  are  dif- 
{aiiGi,  and  a  difcent  is  caft,  and  they  have  ilfue  and  die,  if  the  iifue 
of  the  one  recover  her  moietie,  the  other  (hall  not  enter  with  her, 
becaufe  their  remedies  were  feverall :  and  yet  when  both  have  re- 
covered, they  are  coparceners  againe.     So  here  in  this  cafe  that 
TiitHctBn  putteth,  the  two  joyntenants  have  not  equall  remedie ;  for 
the  infant  hat^  a  right  of  entry,  and  the  other  a  right  of  adion; 
luid  therefore  the  infant  being  remitted  to  a  moitie,  the  other  (hall 
not  enter  and  take  the  profits  with  her. 

If  A.  and  B.  joyntenants  in  fee,  be  difTeifcd  by  the  father  oi  A^ 
who  dieth  feifed,  his  fonne  and  heire  entreth,  he  is  remitted  to  the 
whok,  and  his  companion  (hall  take  advantage  thereof.  Other- 
wife  here  in  the  cafe  of  Littleton^  for  that  the  advantage  is  given  to 
the  infant,  more  in  refped  of  his  perfon  than  of  bis  right ;  whereof 
his  companion  (liall  take  no  advantage.     But  if  the  grandfather  " 

had  diflbifed  the  joyntenants,  and  the  land  had  defcended  to  the 
father,  and  from  him  to  A.  and  then  A.  had  died,  the  entrie  of  the 
other  (hould  be  tak#n  away  by  the  fird  difcent ;  and  therefore  ha 
(hould  not  enter  with  the  heire  of  ^. 

But  here  in  the  cafe  of  lattUtoti^  if  after  the  difcent  the  other  vide  55  AC 
joyntenant  had  died,  and  the  infant  furvived,  fome  fay  that  he  pi.  ultim. 
ihould  have  entred  into  the  whole,  becaufe  hee  is  now,  in  judge- 
snent  of  law,  folcly  in  by  the  (irfi  feoffment,  and  he  claimeth  not 
under  the  difcent.  t 

/  9  fifr.  n«t  in  L«  and  M.  aor  Rob.  f  tliu*  not  in  L.  .and  M  nor  RoIl 


v^ 


Cha^.  r3.  Of  Warrftntie.-  Sea.  W.^  ^ 

■*  ,  •  •      # 

T  is  commwfffiid,  th^tbwt  het. 

—  garranne5yjomyjciiMcei,sarran*  three   warranties^  jfcilicetj    war- 

iielimal^garratvtit  collateral^  tt  gar-  ran  tie  lineaO,  warraa(tie*colfaElend], 
TaMiequecofHSnenceper  diffetjin,  Et  and  warranlie  that  comnfeiiM  hf. 
tft  afeavoir,  qae  devant  Vejlatute  de    difleiiin.  And  it  is  td  be  nnderftoMf 


Gloucejler  touts  garranties  quetix  dif"  tbart  before  the  fiatute  of  Gloui  ^_ 

tendonta  euxqueuxfont  heiresa  eux  all  wananties  which  defceiide^  la 

cueuxfefoyent  les  garrantiesyftieront  them  which  are  heires  to  tbofe'jfhV 

iarres  a  me/ma  les  heires  a  demander  made  the  warranties^  were  barte^iol 

afcum  terresou  tenements  encoiinter  the  famehieires  to  demand  anjian(jb*« 

ies  garranties  J  foreprife  les  garranties  or  tenements  againft  the  w ; 


^uux  commencerent per  d^eifin\  car    except  the  warranties  which  cm^ 
tiel  garrantienefuit  unque  barre  al    mence  by  difTeifin;  for  fuch   war- 
Aefre,  pur  ced  que  le  garrantie  com--    rantie  was  no  barre  to  the  heire,  for 
mence  per  tort,  fcilicety  per  dijeifin.      that  the  warrantie  commencdcL  f  jr 

Wrong,  viz.  by  difTeifin.  ' 

VideSeft.t8«.   "    ri  ejt  cmmnment-dU:'    Here  by  llie  d|>ii)i<«  of  Li^iettu 
f\'Mehan875)  comtnum&  opsnia  is  of  authciritie»  and  ilands  witkibe  tv^aC* 

(1  Rep.  1.)         ^*^^>  -^  communi  ob/ervantia  nan  ejtrectdend/sm:  sAdttgittiityiUAV^^A  1 

Mmmi  mutanda  fitat  qum  ccrtam  ksAuerunt  interpret^-'l^^^*  ^)\ 

Her«  our  author  beginneth  .this  Chapter  .with  an  tittA  yJbdioM 
of  Warranties.  A  warraatie  is  a  covenant  roall  aaoasa^Jta&ilasNill 
JBna.  lib.  t.  or.  tenements,  whereby  a  man  and  his  hdtres  are.bimd.  tpcWHUHnfc 
fol. 37.  Lib. 5.  the  fame;  and  either  upon  voucher,  on  ky judgement iiltftt writ: il£ 
foh.SSO,  381^  vuwrontia  cartat^  to  yeeld  other  lands  and  tientiaents  (whict^illcDUL 
GUnvill.  lib.  9.  bookes  is  ealied  in  excambio)  to  the  tahie  oi  tbofie  jthdt^  DKi(:tee 
cap.  1,  2, 3.       evkltod  by  a  fonner  title,  or  eUe  may  bte  ufed  by  .way  o&  rcMi^-> 

Lib.  7.cap.2,9k  ^en(l)  -   /  .'.3.D^ 'VLriv.' 

Britton  ca.  105.  foU  249, 550,  &c.  &  fdl.  86. 106.  b.  196,  197.  TTeta  lib.  5.  cap.  J15.  **  ^"^  » 
Lib.  6.  cap.  23.    Mirr.  cap.  Ji  $  17.     SSE.  3.  21.     4j  E,  3.  lOi  •  0*..    -^fVil 

.  •.  .    .  i:'t 

(Ant.  303.  b.  **  kebovter,'*  is  a  French  word,  and  is  in  Lafine  r?;pr/ife'{tv^t&' 

SRol].  Abr.  repell  or  bane;  that  is,  in  the  underftanding  of  the  common  tgw, 
Cro.'jK.4.)  *^^  adion  of  the  heire  by  the  warrantie  of  hi«  anceftor ; '  apbd 
M  Britton  fol.  this  is  called  to  rebut  or  repell.  [c]  Brllton  faith,  Oarranfer  en  rm 
197.  b.  fence  Jignifie  a  defender /on  tenant  en  fa  feijin,  ti  en  attfcr  ftiictjl^^ 

nifie  mie  fi  il  ne  defende  que  le  garrant  luy^  foit  tenne  a  rfcMl^etf 
r<nBraa.}ib.5,  ^^  de /aire  fan  gree  a  la  vaillavnce,  [d]  Broken  faith,  Warrani\tare 
161.380.  '  nildl  aliud  ejl,  qvdm  defender e  et  acquietQrIs  tenentem  qui  Tcarrhntinil 

til  Flctk  lib*  5.  '^^^^'^^^  *'*  feijindfud.  [e]  FUta  faith,  Warrantizare  nihil  aliud  e^ 
•ap.  15.       '   *  quitm  pojidentem  vocantem  dtfendere  et  acquietare  in  fud  Jpjh{i  s-^l 

ppjfejjione  erga  petentcm^  4*c.  et  tenens  de  re  wananti  excamlniiiniU^^'' 
bit  ad  valentiam.  *   ^.Mii'i 

lib,  4.  fbl.  81.  It  is  to  be  obferved,  that  there  be  two  kinde  of  warraSiUesJ 
y«ke'i  cafe.        that  is  to  fay^  warrantia  exprt^ffa  et '  tacita^  vulgarly  faid  warrantiip 

S.  K.  B,  19k  •in  deed,  becaufe  they  be  ^xpreffed  j  and  warranties  in  law,  b^caufa 
the  law  doth  tacitely  imply  theai.    And  this  diviHon  of* waxianties 

t|iat 

(i)  [Sec  Note  315.] 


.3*  Of  Warraflti6*  *    SeS.  €97. 

that  LUtkton  here  fpeaketh  of^  he  intendeth  of  wafntnties  iti  deed* 
And  of  warranties  in  law,  more  ihall  be  faid  hereafter  in  this  Gha|H  ^^d.  Sea.  rssu 
ter.    As  for  promifes  or  contrids  annexed  to  chattels  reall  or  per-  ^XF^\^^^'ym 
lonail,  they  are  not  intended  by  our  author  in  his  faid  divifion,  but  q^^^[  ^J^  ^ 
9Bfy  Wamnties  concerning  freeholds  and  inheritances.  Ant  loi.  b. 

Puft.  384.  tu 

"  Devant  U  Jtatute  de  Gloue^er."    This  ftatute  was  made  at  a  ^  ^"-  ^P- 
|»arliament  holden at  Ghcejter  in  the  fixth  yeare  of  the  reigne  of  ?!^*  ^n'/^al 
king  £.  1.  and  therefore  it  is  called  the  ftatute  of  Ghcejer.  Po^b  143 

Brldg.  128. 

••  S<mt  harres  a  mefmei  lea  heires  a  demander  afcuns  terreSy  SfC/'  Owen  60. 
For  the  ftatute,  as  hath  beene  faid,  being  made  in  6  E.  1.  (was  a}^^^^^' 
before  the  ftatute  oidonis  conditionalibus,  which  was  enafted  13  Ed-  g be  cap!  3:^'^ 
warif  i.)'when  all  dates  of  inheritance  Were  fee  iimple.     But  after  vid.  Se£  724» 
the  Ihttute  of  13  Edvx&d  1.  the  heire  in  tayle  is  not  barred  by  the  7t5  &  7^,  ^L 
warrantie  of  his  anceflour,  nnleife  there  be  aifets,  as  (hall  be  (aid  ^  ^^  ^^•) 
tetafter  more  krgely  in  this  Chapter.  .  f  "3^"  b^'  *• 

Fleu  lib.  5.  cap.  34.    r£.3.    Gttrr.4r« 

By  the  ilatate  of  Olocqfier  foure  things  are  enafted.  (8  Hep.  52,  j3.) 

"FiT&f  that  if  a  tenant  by  the  courtelie  alien  with  warrantie  and 
iietb,  that  this  (hall  bee  no  barre  to  the  heire  in  a  writ  of  mor» 
tUatce/ter^  without  aiTets  in  fee  funple ;  and  if  lands  or  tenements 
defcend  to  the  heire  from  the  father,  he  (hall  be  barred,  having 
regard  to  the  value  thereof. 

1^  S  Secondly,  that  if  the  heire,  for  want  of  aflets  at  that  time 
'I  defcended,  doth  recover  the  lands  of  his  mother  by  force  of 
this  aAy  and  afterwards  aflets  idefcend  to  th^  heire  from  the  father, 
than  the  tenant  (hall  recover  againft  the  heire  the  inheritance  of  the 
mother  by  a  writ  of  falfe  judgement,  which  (hall  iffut  out  of  the  re* 
eord,  to  refonunon  him  that  ought  to  warrant,  as  it  hath  beene  done 
Ui  other  cafes,  where  the  heire  being  vouched  commeth  into  the 
coorti  and  pleadeth  that  hrhath  nothing  by  difcent. 

Thirdly^  that  the  \ffnt  of  the  foane  (hall  recover  by  a  wtit  of 
ai^age^  akl^  atid  be/aieL 

And  Ia(Uy,  that  the  heire  of.  the  wife,  after  the  death  of  the 
fiither  and  mother,  ihall  not  bee  barred  of  his  &€tion  to  demand  the 
heritage  of  the  mother  by  writ  of  entrie,  which  bis  &ther  aliened 
in  the  time  of  his  mother,  \^ereof  no  £ne  was  levied  in  the  kingfs 
court. 
Concerning  the  (irft,  there  be  two  points  in  law  to  be  obferved.  '  (Ant  54.  b.) 
Firfty  albeit  the  ftatute  in  this  article  name  a  writ  of  mordancefter^  ' 

and  after  writs  of  cqfinage,  aiel,  and  be/aid  [e] ;  yet  a  writ  of  richt,  W  i^  ^*-  *•  ^^ 
^/bmifcfofi,  a  writ  of  entry  a<£  cojnmuncm  legem^  and  all  other  like  4]b'^s  GarrfiS. 
anions,  are  within  the  purview  of  this  ftatute ;  for  thofe  adions  are  ^g  £.'5. 51.' 

put  but  for  exan^ples.  ^  pi.  fesm.  11b.  * 

7£.  3.  53.    Temps  B.1.    Ovr.  87. 

Secondly,  where  it  is  faid  in  the  faid  ad  (if  the  tenant  by  the  ^7  E.  3. 8, 9.    ; 

^  ^  -  14E.4.  Gar.5. 


rs^s 


made  in  vaine. 

If  tenant  by  the  courtefie  be  of  a  feigniorie,  and  the  tenancie 
dcheate  onto  him,  and  after  be  alieneth  with  warranties  this  (hall 

Vol.  IL  £  e  not 


Lib-  3.  Cap.  IS*  Of  Warrihtife.  SeGU  6§Tb 

t%  AF.  9  &  37.  not  binde  the  Hibe*  wilei^e  aflets  defetntl  t  for  it  it  in  t^^aU  naP 

Temps  E.  1. .  chit fei     But  notwithftaAding  tbis  ftatiitc,  if  feme  tenwit  in  dowelr 

Gar.  ^  1^^  aliened  in  fee  with  warranty  anx^diedy'  the  warranty  h«i  bomi 

0]  11 H.  7/  the  beire  untill  the  ftatute  [o]  of  1 1  H.  7.  fmce  our  fuithor  wrcte  : 

cap  so.  \jy  which  ilatute  the  heire  oiay  enter,  notwiChfiandiai  6ickw*r* 

^  But  note,  there  is  a  diverfitib  betweene  a  warranty  ifn  the  pktt  of 

the  mother,  and  an  edoppeU ;  for  an  eftoppeil  of  the  part  of  the 
mother  (hall  not  bmde  the  heire,  when  bee  daimeth  froiki  thm 

18  £.  3<  9«         father :  as  if  lands  hee  given  to  the  hufband  and  wife,  and  to  tlie 

heires  of  the  bufband,  the  huftand  Unake  n  gift  in  tatle»  <ibd  ^eth, 
rHob.  31.  the  wife  recovereth  in  a  cau  tA  tifd  againil  the  doneei  fnppoiail 

i  Hep.  5i.  •<)     that  fiie  iiad  fee  fimple,  and  make  a  feoffement  and  dyeth,  the  dtonec 

dyeth  with3at  iflfue,  the  iffie  of  the  hulband  and  wife  bring  m>Jbrme^ 
dim  in  the  reverter  againft  the  feoffee ;  and  notwitfaftandtng  fhmt  hte 
Iras  heire  to  the  eftoppell,  and  the  mother  was  efbpped^  yet  far 
that  he  claimed  the  land  as  heire  to  his  father,  hee  was  not  eft6|ipe4. 
Note,  that  warranties*  are  favoured  in  law,  being  part  of  a  man's 
alTurance  ;  but  eiloppels  are  odious, 
tl  II.  f.  If  a  feme  heire  of  a  dilfeifor  infeoffeth  me  with  wanrantie,  mud 

Judgement f  65.  -marrieth  with  the  difleifee,  if  after  the  dilfeifee  Ix'ing  a  prttdpe 
(2  RoJl.  Abr.  againft  me,  I  (hall  rebut  him,  in  refped  of  the  wammtie  of  his 
8  Rep.  53.  b.  *^^^^>  ^^^  Y^^  ^^  demaadetb  the  land  in  another's  right*  And  fo  if 
Ant.  326.  a.  the  hufband  and  wife  demand  the  right  of  the  wife,  a  warrantie  of 
Boil,  ic  Stud,  the  collateral!  anceflor  of  the  hulband  fliall  barre. 
Vhto  261  ^  If  a  wpman  bad  beene  tenant  for  life^  the  remainder  or  rTvedion 

''  to  her  next  beire,  and  the  woman  had  aliened  in  fee  and  died,  this 
warrantie  had  barred  her  heire  in  remaiiKler  or  reverfion ;  bi;^  diis 
It  H.7.cap.<0.  is  partly  holpen  by  the  feud  ad  of  11  if .  7.  vis.  where  tho  wooupi 
i  **''  K^^'  ^^*  ^^^  *"y  eftate  for  life  of  the  inheritance  or  purchafe  of  her  Lq(- 
of  1111,7  c"«o  ^"^'  ^^  €*^*"  ^^  ^^^  ^y  ^y  ^^  ^^  anceftor?  of  the  husband,  or  by 
iveiicxpottDdcdi  ^y  Other  perfon  feifed  to  the  ufe  of  her  hufband,  or  of  any  of  his 
Lib.  1.  fol.  176.  anceflors,  there  her  alienation,  releafe,  or  coufiriaatioa  with  war- 
in  fir  Anthony    Yantie,  fliall  not  binde  the  heire. 

I^Iildiuityc'tt 

cafe.    .3  &c  4  Pli.  &  Mar.  Dier  146.    Lib.  3.  fol.  59,  60,  61,  62.    linc^lne  Coll.  cafe. 

PI.  Com.  fol.  h6.        30  E!iz.  Oier  362.        Do6t  &  Stadcnt  55.        8  Eliz.  Dier.  f4S.    " 

19  Kliz.  Dier  554.      SI  £lis.  Ibid.  ^62.      Ub.  3.  fol.  50, 51.  Er  Oeotge  Browne**  caid. 
I Jb.  5.  foL  79*  fibril.  c»fe.    «7  H.  8.  S3. 


To  the  authorities  quoted  in  the  margent,  which  may  fenre 
commentaries  upon  tlie  faid  ilatutt,  I  wiU  only  adde  two  cafes. 
C/J  Midi.  13.  The  one  was  [f]  A  man  feifed  of  lands  in  fee  levied  a  fine  to  the 
i*Wea^^^ec-  **^*  ^  himfclfe  for  life,  and  after  to  the  ufe  of  his  wife,  and  of  tl|« 
aioDeVmsin  '  f^^"*^  males  of  her  body  by  him  begotten  for  her  jointure,  aitd  h^ul 
Comrauni  iQue  male,  and  after  he  and  his  wife  levied  a  fine,  and  fuffered  a 

£mico^ Lincoln,  common  recov^y,  the  hufl)and  and  wife  died)  and  the  iil'ue  msJe 

entred  by  force  of  the  faid  ftatute  of  11  H.  7.  And  it  was  holden 
by  the  juftices  of  affife  (the  cafe  comming  downe  to  be  tried  by 
^  prius),  that  the  entry  of  the  iflite  male  was  lawfull :  and  yet 
this  cafe  is  out  6f  the  letter  of  the  ftatHte ;  for  fhe  ^neither  leTi«d 
the  fine,  &c.  being  fo)e>  or  \lrith  any  other  after*taken  huftaad,  bat 
is^  by  herfelfe  with  her  hulband  that  made  the  joynture.  Seii  fiie 
h(cret  itt  literd  htBret  in  cortke ;  and  this  cafe  being  in  the  iaii» 
tnifchiefe,  is  therefore  within  the  reme<fy  of  the  ftutute,  by  the  in- 
tendment of  the  makers  of  the  f^uue,  to  avoid  the  ^ifherlfon  -otf 
heires  who  were  provided  for  by  the  laid  joyntixre^  and  eijpecially  by 

the 
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Tthe  huibatid  Intnfetfe  that  madfe  the  jojnture,  wliidiXas  it^i^as  faid) 

»  a  ftronger  cafe  thanthe  example  fet  downe  in  the  llatute.    The 

t  ogg    ^  1  other  wa»,  [g]  Ajbod  is  feifed  of  lands  in  the  right  of  his  f^]  PafcH. 
LO    w*  .   .J  ^j^^  ^^^  ^jjgy  ^^^  l^y^  ^  £j^^  ^^  jIj^  conufee  grant  and  ^^  miu 

rendereth  the  land  to  thehuiband  ^d  wife  in  fpieciall  tayle,  the  r«-  ^  ^^>i^^'    ■ 
jnainder  to  the  right  heires  of  the  wife,  they  have  ilVue,  the  hu(band  fj'ij;  f^^t. 
"dy^th;  the  wife  taketh  another  hufban^  and  they  two  levie  a  iine  in  369,  a!  ZBi,\, 
ie«,  and  the  iflue  entereth,  this  is  diredly  within  tbe  letter  of  the  Sid.  ^4. 
ftalute,  and  yet  it  is  out  of  the  meaning ;  becaufe  the  Ihite  of  the  ^°'  ^^^*  ?• 
land  moved  from  the  wife,  fo  as  it  was  the  purchafe  of  the  huiband  y^l[  Hobijj 
an  letter,  and  not  in  meaning*    But  where  the  woman  is  tenant  for  Cro.  Elia.  2. 
Jife,  by  the  gift  or  conveyance  of  any  other,  her  alienation  with  w^r-  5  Cro.  475. 
niiitie  fhall  binde  the  heire  at  this  day.    So  if  a  man  bee  tenant  for  ^°*  ^• 
life  (otherwife  than  as  tenant  by  the  xrourtefie)  and  alien  in  fee  with  i/^^  ^^\\  a. 
ilrarrantie,  and  dieth,  this  Ihall  at  this  day  binde  the  heire  that  bath  tH   V^hZn. 
Jthe  reverfion  or  remainder  by  the  comnjon  law  not  holpen  by  any  ss.fid.    Cro; 
Aatute.  But  all  this  is  to  be  onderflood,  unltOe  the  heire  that  hath  Car.«i4.pl.464. 
the  reverfion  or  remainder  doth  avoid  the  eilate  fo  aliened  in  th^  life  5^"*  ^"^ 
of  the  anceftour ;  for  then  the  eftate  being  avoided,  the.wanrantie  whichVmyfclfo 
l)eing  annexed  unto  the  eftate,  is  avoided  alfo  ;  whereof  more  (hdl  heard  and  ob- 
•be  faid  in  this  Chapter  in  his  proper  place.    And  thereibre  it  is  ne-  ferfed. 
ceHaiy  for  the  heire  in  fach  cafes  to  make  an  entry  as  foone  4is  he  (^  ^*^'^*  '^^^* 
lukth  notice  or  probable  fiifpicion  of  fiich  au  alienation.  S^a.  725  ^*  ^^'^ 

(1  Rep.  66.    Fofi.  367,  b.  583.  b.    tO  Eep.  95.)  ' 

Aft  to  ihe  fecond  cfanfe  of  the  ftatute  of  Glocefier^  there  are  two 
f)K»uts  of  law  to  be  obferved^ 

firft,  that  by  the  expre0e  purview  of  the  ftatute,  if  aftets  doe  PI.  Com.  Ful- 
-ofter'  diieend  from  the  father,  then  tbe  tenant  (hall  have  recovery  mei-ft one's  cnCcv 
or  reftitution  of -the  lands  of  the  mother.     But  in  tiformcdon^  if  at  ^l^'^i  s^**"**" 
:the  time  of  the  warrantie  pleaded  no  aifets  be  difcended,  whereby  ^.^^^   *    ^°^  * 
the  demandant  recovereth,  if  after  aifetsdiicend,-  there  the  tenant 
fhail  have  a  fctrefadas  for  the  aftcts,  and  not  for  the  land  iii*        * 
tailed.    And  the  reafon  hereof  is,  that  if  in  this  eafe  the  tenant  . 
(hoald  be  reftored  to  the  land  intailed,  then  if  tbe  ilTue  in  taile 
aliened  the  aflets,  his  iiTue  fhould  recover  in  afonnedon }  and  there- 
fore the  fages  of  the  law,  to  prevent  future  occaftons  of  fuits,  re* 
Tolved  the  faid  diverfitie  in  the  cafes  abovefaid,  upon  confideratioa 
and  conftm^ion  of  the  ftatute  of  Olocefierj  and  of  the  ftatute  de 
donis  cQ/tditionalibus. 

Secondly,  it  is  to  bee  obferved,  that  aftef  affets  difcended,  the 
recoverie  ftiall  bee  by  writ  of  judgement,  which  ftiall  iflue  out  of  the 
-    rolleof  thd  juftices,  &c.    And  here  two  things  arc  to  be  declared 
and  ex[dained.  '  Firft,  by  what  writ,  &c.  &ad  that  is  cleere,  vis.  by 
fcire  facias.    But  the  fecond  is  moi^e  difficult ;  and  that  i^,  upon  Lib.  8.  fol.  S^t 
what  manner  of  judgement  the  fcire  f  ados  is  to  be  grounded  :  for  54'  Sym'a  cafe, 
explanation  whereof  it  is  to  be  vnderftood,  that  if  the  tenant  will  gj*,-**]^^"  ^^"^ 
have  benefit  of  the  ftatute  he  muft  plead  the  warrantee,  and  ac-  (Doa-Vla.*  80. 
knowledge  the  title  of  the  demandant,  and  pray  that  the  advan*  2€ro.  15.  A«,t« 
tage  of  the  ftatute  may  bee  faved  unto  him,  and  then  if  after  aftets  93.  a.  d36.  c)' 
'     '.dirccnd,  the  tenant  upon  this  record  ftiall  have  a  fcire  facias :  and 
•ifd'ccts  difcend  but  for  part^  he  (hall  have  a  fcire  facias  for  fo 
xlttuch.    But  if  the  tenant  plead  the  warranties  and  plead  further 
'that  aflets  difcended,  &c.  and  the  demandant  taketh  iilbe  that  aifets 
difcended  not;  &c.  which  iCTue  is  found  for  the  demandant,  where- 
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upon  he  recovcreth,  the  tenant,  albeit  aiTets  doe  after  difcend,  flidl 
iieWr  have  ^fcire  facia*  upon  the  faid  judgeinent;  for  that  by  his 
ialfe  plea  he  hath  loft  the  benefit  of  the  faid  ftatute. 

Touchino  the  third,  fufiicient  hath  bcene  fpoken  before.    Tor 

the  lait,  it,i8  to  be  obfcrved,  that  if  the  hufband  be  feifed  of  landa 

in  the  right  of  his  Mrife,  and  maketh  a  feoffement  in  fee  with  war- 

•  E.t.tit  '       rantie,  the  wife  dieth,  and  the  hufband  dieth,  this  wanfantie  fiuA 

G«r.  •!.  not  binde  the  heire  of  the  wife  without  aflets,  albeit  the  hiiflMUid 

!•  £.  3. 51.        1^  Qoi  tenant  by  the  cartefie.    Bot  of  this  ypu  ihall  reade  mar^ 

hereafter* 
TideSeft.  Tt5.       ^n  the  meane  time  know  this,  that  the  Icraming  of  warranties  it 

one  of  the  moft ciihous  and  cunning  leaniing^ of  the  law,  aadof 
great  life  and  confequence.  (i) 

<S  Roll.  Abr.  **  A  demander  a/cum  terres  ou  tenemtnU*^    A  warrantie  may  oibt 

^^  onty  be  annexed  to  freeholds,  or  inheritances  corporeaQ,   whicl^ 

**vJ^*J,  ^  paife  by  livery,  as  houfes  and  lands,  but  alfo  to  freeholds  Or  inlieH- 
'*  tances  incorporeal!,  which  lye  in  grant,  as  advowfons ;  and  to  rents, 
commons,  ehovei*s,  and  the  like,  which  iflbe  out  of  lands  or  tene- 
ments. And  not  onely  to  inheritatices^tn  rj/e^  hot  alfo  to  rents, 
commons,  eftovers,  &:c.  newly  created.  As  a  man(fome  fajO'ti^y 
grant  a  rent,  &c.  out  of  land  for  iite,  in  tayle,  or  in  fee  wiUi  i»^r*< 
raatie;  for  although  there  can  be  no  title  precedent  to- the  Tval, 

soH^drDief  7^^  ^^^^^  "^^^  ^  ^  ^^^^^  precedent  to  the  land, out  of  w^t^  U 

4l.Tem|it  £.  1.  ^^ueth  before  the  grant  of  the  rent,  which  rent  may  bee  avoidad  by 

Admefarement  the  recovery  of  the  land ;  in  which  cafe  the  grantee  may  ^lfi# 

16.    32  K.  1..  Jiimfelfe  by  a  toarrantia  cartcp^  upon  the  efpeciall  matter.     AnA. 

VooGlMr  J94.  fy  ^  warrantie  in  law  may  extend  to  a  rent,  &c.  newly  cteaterf^. 

SduujVn  1&  ^'^^  therefore  if  a  rent  newly  created  be  granted  in  exchange  fbr  an 

9  £.  4.  acre  of  land,  this  exchange  is  good,  and  every  exchange  im^tyetk 

Jd  C.  4. 9.  a  warrantie  in  law.    And  fo  a  rent  newly  created  may  be  granted 

^  ^^  P' «-  fer  oweltie  of  partition, 

(^F.  N.  B.  134. 

Ante  50.  b.  lOL  b.    308.  nota.    Foft.  339.  a.) 

Vide  ScQ.  741.  '     A  man  feifed  of  a  rent  fecke  ilTuing  out  of  the  mannor  of  r-  ^  •  7 
45  fi.  3.  Dale,  Uketh  a  wife,  the  huiband  reteafetJoi  to  the  terre- \^9^\  ^i 

Vo«ch«7fc  tenant,  and  warranteth  tenmenta  pradi&a^  and  dieth,  tha.vife 
18  £  ^  55.  ^rinoeth  a  writ  of  dower  of  the  rent,  the  terrchteoaot  (hall  -voucie, 
30  £. 3,'30.  for  that,  albeit  the  releafe  enured  by  way  of  extinguiihmenl».  ytt 
SIH.7. 9.  the  warranUe  extended  to  it;  and  by  warranting  oftheland^  all 
3  H.  7. 4.  rents,  &c.  ifliiing  out  of  the  land,  that  are  fufpended  or  difehargsi^ 

to  E.V9 .'  b.      ^  ^  ^^^  ^^  ^^^  warrantie  created,  are  warranted  dfo* 
tiE,4kt6.'  U1L9.    30H.8.Picr42.    (2  Roll.  Abr. 744.) 

Se6fc.  698. 

•       < 

fTfARRANTY  que  comtnence  WARRANTIE  that  ^oaimettr 

^  per  difjeifin  eft  en  tiel  forme :  '^  ^   ces  by  diffeifin  is  in  this  maft. 

^  Jicome  lou  %l  eflnitr  etjits,  et  le  fits  net:  as  where  there  is  father  and 

fitrckafe  terre,  ifc.  et  teffa  mefme  la  fooj  and  the  foxme  purchafeth  ladd/ 

ttrre  fcc. 

(0 JTpott  thnkmtions  made  by  the  ftatott  hw in  the  dpj^  of  wafiintyi  fie  note  i, 
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terr^  a  fin  pier  fur  ierme  d^ans,  et    &c.  and  Ictteth  the  fame  land  to  his 

pier  per  fin  fait  ent  enfioffd  vn  outer    father  for  terme  of  yeares,  and  the 

ej^feey  et  oblige  luy  etfis  neires  a  gar-    father  by  his  deed  thereof  infeoifeth 

rahtjf,  et  le  pier  devy,  per  que  legar-    another  in  fee^  and  bindes  him  and 

rmty  dtfcendijl  al  jitSy  ceogarranty    his  heires  to  warrantie,  and  the  fa- 

ne  £arrera  my  le  Jits ;  carnient  ob'    ther  dies^  whereby  the  warraotis 

jCaii/  eel  garrantie  lejits  pott  bien  en*    defcendeth  to  the  fon,  this  warrantia 

terenla  terwe,  au  aver  un  ujjjifi  envers    Chall  not  barre  the  fonne ;  for  not- 

ralienees^il  vait,  pur  ceo  aue  le  gar'    withftanding    this    warrantie    the 

rantie  commence  per  difi^^y  car    fonne  may  well  enter  into  die  land, 

guaf^  le  pier  que  fiavoit  ejiateforfque    or  have  an  aflife  againft  the  alienee 

pwr  terme  desamyjyiunfeoffement  en    ifhewillybecaufe  the  warrantie  eom« 

jee^  ceo  fuitun  diffeifin  al  Jit^  del    noenced  by  dilTeifin;  for  when  the 

/ranktenement  que  adonquesfuijl  en    father  which  had  but  an  eftale  for 

iejitt.    En  mejme  le  maner  eft,  f%  le    terme  of  yeares,  made  a  feoffemenlf 

fits  leffa  a  le  pier  la  terre  a  tener  a    in  fee,  this  was  a  difleifia  to  the 

volunt,  etpukle  pier  fait  unfroffment    fonne  of  the  freehold  which  then  was 

ove  ffarraniie,  ifc.    JEt  ficome  efl  dit    in  the  fonne.    In  the  lame  manner 

de  pw,  iffint  pwt  efbre  ait  de  caefitm    it'is,  if  the  fonne  letteth  to  the  lather 

outer  atmceftcTj  i^c.    En  mefme  le    the  land  to  hold  at  will,  and  after  the 

maner  e/l,  fi  tenant^  per  elegit,  te-    father  make  a  feoffment  with  war« 

nauntperftattUe  mercKant,  ou  tenant    rantie,  8ic.    And  as  it  is  faid  of  the 

perftatute  de  le  ftaplCj fait  feoffment    father,  fo  it  may  be  faid  of  every 

^  fie  dvefque  garrantie,  ^  ceo  ne   other  ancefter,  8cc.    In  the  fame 

bartera  my  Vheire  que  doit  aver  la    manner  i^  it,  if  tenant  by  el^it,  te-» 

terre,  pur  ceo  que   tick  garrantiee    nant  by  llatute  merchant,  or  tenant 

conimencerent per  diffeifin^  by  flatute  flaple,  make  a  feofftnent 

in  fee  with  warranty,  this  flial  not 
bar  the  heire  which  ought  to  have  the  land,  becaufe  fuchr 
warranties  conunence  by  difTeiiin*  .  ' 

^  QARRANTY  que  eminence  per  diffeifin,  i^cr  (i)  It  is  called  (I>oa.  &  SnuL 

^<a  wanan^that  commeneeth  by  dideifui,  becaufe  regularly  ^A5.  •.  b.) 
the  conveyance  wfaereunto  the  warranty  is  annexed  dotfa  worke  a 

^In-  tins  Sedion  Uttktan  puttetb  five  examples  of  a  warrantie 
aamnitocing  by  diffeiftn,^  vis.  of  a  fedfTement  made  with  warranty  7  £.  5. 4^. 
by  temmt  for  yeares,  by  tenant  at  will,  by  tenant  by  eleg^^  by  43  £.  3.  ir. 
tsnaot  hyilatute  merchant,  and  by  tenant  by  ilatute  llaple:  all  3o£.3.t2. 
thefe  and    the  other   examples    that  UttUton  putteth  of   this  )•  i*|*^^** 
kindeof  warranties  in  the  fuceeediog  Sedion$,  W^  ^^^'^  4^*  1  Holl.  Abr.     ^ 
)ities«  663. 3  iup.  37.) 

Firft,  that  the  difleifin  is  done  immediately  to  the  heire  that  is  to 
be  bound;  and  yet  if  the  father  bee  tenant  for  life,  the  remainder  lib.  5.  fol.  79.b« 
to  the  fonne  in  fee,  the  father  by  covine  and  confent  maketh  a  leafe  Fitzherberfs 
for  yeareSj  to  the  end  that  the  leiTee  fhall  make  a  feofienient  in  fee,,  cafe..       ^ 
Ukitihifm,  the  Uthor  ftial  release  with,  warrantie,  and  all  is  execured  KVifjp^Tu*      • 
aococdingty,  the  father  dyetl^,  this  warrantie  iliatl  not  binde,  albeit  7^^^  "^   '* 
t^  difleiiin  wa3  not  done  immediately  to  the  fonne ;  for  the  feoffe-  ^^^ 

jpen^  oi  l)ie  1^^  is  ^  diifeifin  to  the  father,  who  i\  particepe 

cruttinisq^ 

-^  ifr.  added  L.  and  M.  andRofa, 
|i)[SatN<Hf3tM;„ 
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sa  K.  3.  tit        crmmU*    So  i(  is  if  one  brother  make  a  gift  in  ta^e  to  aaoCtor, 
Gvraotie  19.      ^od  the  uncle  difleiCe  the  dooee,  and  iafeoffetb  anoUier  antk  wai^ 
<6  lUp.  50.  at)    f^i^^i^^  ii^^  yQcie  dieth,  and  the  warrantie  defcendeth  upon  the  doDor^ 
(t  ItilL  Abr^      *Ad  then  the  donee  d^eth  without  iflue,  albeit  the  dUTeifin  r.^g»       <i 
77«,  773.  was  done  to  the  donee  and  not  to  the  donor,  yet  the  war-  l*^    '  *  ^J 

Ant.  3!2.  &.  56.a.  rantie  Ihall  not  binde  him.    The  father,  the  fonne,  and  a  third' per- 
Vka  lis  ""^  ^^^  are  joynlenants  in  fee,  the  father  maketh  a  feoffment  in  fee  of  the 
*      '^'^  whole  With  warrantie,  and  dieth,  the  fonne  dieth,  the  third  perfon 
iball  not  only  avoyd  the  feoOmeut  for  his  owne  part,  but  alio  ibr 
the  part  of  the  fonne ;  and  he  (hall  take  advantage  that  the  war-r 
nuitic  commenced  by  diffeifin,  though  the  difleifm  was  done   io 
another. 
'(Cro.Cv.483.)       The   fecondqoalitie  appearing  in  LtW^fon's  examples  is,  that 

the  warrantie  and  difleifin  are  Jimvl  ct  fcmel^  both  at  one  aiid  the 
[v]  19  IT.  8. 13.  fame  time,  [y]  And  yet  if  a  man  commit  a  difleifmof  intent  to 
Lib.  5.  fol.  79.b.  niakq  a  feoffment  in  fee  with  warrantie,  albeit  he  make  the  feoff* 
^p^^\^'^'^         ment  many  yeares  after  the  diGeifm,  notwithftanding  becanfvAe 

3  Hep  7U.  "*  warrantie  was  done  to  that  intent  and  purpofe,  the  law  (hall  ad* 
Poft.  369.  ft.  judge  upon  the  whole  matter^  and  by  the  intent  couple  the  dilTeifia 
S71.  a.  and  the  warrantie  togetlier. 

9  Hep.  81.  a.  The  third  qualitie  is,  that  the  warrantie  that  commenceth  by 
6  He^*m        <iJ^'cifm  by  all  tbefe  examples  (if  it  fhould  binde)  (huuld   binde  as 

^^     '^       a  collateral!  warran(ie,*  and  therefore  commencing  by  diffeifin  (hall 
not  binde  at  all. 

(1  I^on.  304k         **  ^^  harrcra  my  le  hHrCy  Sfc!*    For  by  the  authoritie  of  %iir 

305.  Cro.  Car.  author  himfelfe,  a  leifee  for  vearf  8  may  make  a  feoffment,  and  W 

388.)  bis  feoffment  a  fee  Ample  (hall  pade  ;  fo  as  albeit  as  to  the  lefTof  tt 

lim  B  ^l^M  ^^""^^^^  ^V  diffeifin,  yet  betweene  the  parties  the  warrantie  tfn- 

tA^ti^itl*'  n^xcd  to  fuch  cftate  (land^th  good;  upon  which  the  feoffbe  may 

Fleulib.4.cHp.  voucTi  the  feoffor  or  his  heires,  as  by  force  of  alineall  n^rrantie. 

17.  l,2Br4iton,  And  therefore  if  a  lefTee  for  yeares,  or  tenant  by  ekgit^  Sft.  or  a 

cap.  BiflViGn,  ^jiffeifor  incontinent  make  a  feofiment  in  fee  with  warrontlef  if  die 

6  hV^^^'  ^^^^^  ^  impleaded,  bee  (haU  vouch  the  feoffor  and  ater  him  ^i 

7  K.  3. 1 1 .  ^^i^  ^o ;'  becanfe  this  is  a  eoreiuuit  reall,  which  bimtv  him  nod 
14  E  3.  FcoiT-  his  heires  to  recompence  in  value,  if  they  have  afieta  bv  dUceot  to 
nicnts  tt  faits  recompeuce ;  for  there  is  a  feoflinent  defa^Oj  and  a  feoffment  dc 
f  nrlie  36  ^  ^*  4"'*  •  f  *•'  *"^  ^  feofiinent  de  fa6io  made  by  them  that  have  (hoh 

4  T.ii,  Briefc  int!ere(l  or  pofre(¥ion  as  is  aforefaid,  is  good  betweepe  the  parties, 
79o!  19^.3,  and  sigainil  all  men  bi|t  only  againil  him  (hat  ^lath  right;  And 
Aff.  400.  therefore  if  the  lord  be  gardeine  of  the  land,  or  if  the  tenant  (kiaketh 
^2y'^'  ^'  a  lesfe  to  the  lord  for  yeares,  or  if  the  lord  be  tenaiit  by  fiatate 
43£V.  Diins  °^^r<^h>^>^^  or  ftaple  or  by  elegit  of  th^  tenaneie,  and  makeja  fisoff^ 

5  eV'>.  17.  *  ment  in  fee,  bee  hereby  doth  cxtinguifh  his  feigniorie,  alihoogh 
13  E. 4.  IS.   -  having  regard  to  the  lefTor  it  is  a  difleifin. 

10  £.  4. 18.  xhe  fourth  qualitie  is  a  diffeifui ;  but  that  is  put  for  an  esample  \ 
1  ilf^V  fof^7^8  ^"^  ^^^  rather,  for  that  it  is  moft  uiuall  and'  frequent.:  hot  a 
^n  Fermor's'  '  Warrantie  that  commenceth  by  abatement  or  intmfioii  (tba(  i8,.wheii 
^afc.  the  abatement  or  intrufion  is  ma^e  of  intent  to  make  a  feoAnent 
£*]  ieropsE.1.  in  fee  with  warrantie),  fhall  not  bidde  the  right  heire,.  no  nanrti 
V  lliT'^^isfi  ^^  ^^^^  ^  warranty  that  comn^encfth  by  difieif^i,  becauie  aU  doacam- 
50  E.  S,  mence  by  wrong.  And  fo  it  is  if  the  tenant  dieth  without  heir^ 
Ibidem  124,        and  an  SAceilor  of  the  lord  enter  before  the  entrie  of  the  lord,  an^ 

Vide  w.  1.  cap.  make  a  feoffn^eat  in  fee  with  warrwU^  ud  dipth.  this  vt^nrantia 

49JMtherecoi4 ^  •.      r^  ^rr^  ^ ,  ^  .    .     ,      ^ 


Ukh.  3; 


Of  Warrantie. 


Sea.  699,  700. 


Hiatt  Rol  brnds  the  ten!,  becaufe  it  commenceth  by  wrong,  being  in  p«rtoftheInfti» 
Qamiiii  of  an  afoatexaent.    EtAcdeJimilibus.(i)  V'*"- 

^  "^  ^  '  (lORep.  9.S. 

SEolLAbr.74q.) 

Sea.  699. 


TTEM,  Ji  gardein  en  chivalrie, 

ougardem  enJ'ocage,fait  un  feoff- 

r   g^    1  1  ment  en  fee,  ou  en  fee  taiie, 

\3r^l*  o-J  Q^  p^j.  fgrme  de  vie,  ovef^ue 

garrantie,  o^c,  tiels  garranties  nejont 
jpas  barres  a  les  heires  as  queux  Us 
terres  ferront  difcendus,  pur  ceo  que 
i/s  commence  per  dijjeifin^ 


A  LSO,  if  a  gardeine  in  chivalrie, 
or  gardeine  in  focage,  make  a 
feoffment  in  fee,  or  in  fee  taile,  or  ^ 
for  life,  with  warraniie,  &c.  fuch 
warranties  are  not  barres  to  the 
heyres  to  whom  the  lands  fliall  bee 
dilcended,  becaufe  they  commence 
by  difleifin. 


JTERE  Littleton  addeth  the  cafe  of  gardeinfe  in  chivalrie,  and  16^'«S.  Gar.to. 
•*•    gardeiqe  in  focage,  ^nd  gardeine  becaufe  nurture  is  alfo  in  the  ^A?"  I*  • 

*  ;         abovefaid.    Vide  Sea.  698.    (3  Rep.  37.) 

Sea.  700. 


JTEM,  fi  lepier  et  lefts  pur/shafe 
"^  certaine  terres  ou  tenements,  a  aver 
it  tener  a  euxjoyntment,  Sfc.  et  puis 
ie  pier  alien  *  /  etitier  a  un  auter,  et 
Qoiige  lujf  etfes  heires  a  sarrarUie,  Sfc. 
^t  puis  U  pier  devie,  eel  garrantie  ne 
iairera  niLtf  lefts  de  le  mbitie  que  a 
luff  ^fi^i  de  les  dits  terres  ou  tene- 
mmUSffur  ck^  fue  quaut  a  eel  moitie 
fU9  iflJSert  a  UfU,  le  garraiUie  co»»* 


ALSO,  if  father  and  fonne  pur* 
'^^  chai'e  certaine  Jands  or  tene- 
mel3ts,  to  have  and  to  hold  to  theoi 
joyntly,  &c.  and  'after  the  father 
alien  the  whole  to  another,  and 
binde  him  and  his  heires  to  warran* 
tie,  &c.  and  after  the  tather  diet!), 
this  warrantie  ihall  not  barre  the 
fonne  of  the  moitie.  that  belongs  to 
him  of  the  iaid  lands  or  tenements, 
becaufe  as  to  that  moitie  which  be- 
longs  to  the  fonne,  the  warrantie 
commences  by  dilfeiiin,  8cc. 

"  y4  -^^^^  ^  ^^^^  *  *"*  jointmentj  SfC**    This  is  to  bee  in-  is  AC 8, 
tended  of  a  joynt  purchafe  in  fee ;  for  if  the  purchafe  were  ^^  E-  3- 
to  Ae  father  and  the  fonne,  and  the  heires  of  the  lonne,  and  the  S^H^g'^f  ^  ' 
father  maketh  a  fedfoieat  in  fee   with  wurrantie,  if  the   fonne  8H.7.V. 
entreth  in  the  life  of  the  father,  and  the  feoffee  re-enter,  the  father  (^  Hep.  79.) 
dietfa,  the  fomae  ibaU  have  an  aflife  of  the  whole :  and  fo  is  the 
book&of  32  if.  6«  to  be  underAood.    But  if  the  fonne  had  not  en« 
fred  in  the  life  of  the  father,  then  for  the  father's  moitie  it  had 
b^ne  a  barre  to  the  fonne,  for  that  therein  he  had  an  ellate  for  life  ; 
and  therefore  the  warrantie  as  to  that  moitie  had  beene  colidlerali  (poa. 393.  ^\ 
to  the  fonne,  and  by  difleifm  lor  the  fonne's  moitie ;  and  fo  a  war- 
VOntif  defeated  in  part,  and  ftand  g^  in  part.    And  this  appeareth ,  (t  Kcp.  06.) 

by 

*  Fa^tr—lUutitrUt  L.  and  M.  und  Roh. 
(1)  [See Note  jiM 

£e  4 


XiYf.  9.  Cap.  13. 


Of  Warrantie. 


Sea.  roi* 


(P.N.B.  I0$.a.) 

r 

Tempt  E.  t. 
\'«uch.  SOT. 

•hn  London's 
(^le,.  14  H.  6. 
(8  Rep.  4f.    . 


by  the  example  that  LUtleton  hath  put  But  if  tim  inMrohafii  had 
beeae  to  the  father  and  foime,  and  to  the  heu«9  of  tko  fathe<«i  ibe|i 
the  ei^trie  of  the  fonne  in  the  life  of  the  father,  as  to  the  aiBogrdaiice 
of  the  warrantie,  had  not  availed  him,  becauiiBhiB. father  la^i$6dl^ 
conveyed  away  his  izioitie.(i)  -  .       -jr.i  vp 

If  a  man  of  full  age  and  an  infant  make  a  feofiment  m  fim*  itkh 
warrantie,  this  warrantie  is  not  void  in  part^  and  flood  in  pvt ;  but 
it  b  good  for  the  whole  againft  the  man  of  fiul  age>  «od  'mjpd 

'againfl  the  Infant  £  for  albeit  the  feoBm^ntof  an  infiuit  paQiii^hv 
liverie  of  feiiin  be  voydable,  yet  hii  warrantie,  which  taketh.efiea 

^gnly  by  deed,  is  mecrely  voyd. 


■^r=,    i^ 


t. .. 


Sea.  701. 


J. 


C^«-] 


•  v:ji.- 


A  LSO,  if  ^.  of  B.bee  leiftd  6f  a 

'^^  metef  and  F.  of  G.  tbstno  right 

hath  to  enter  into  the  fame  Mefe, 

I7ie/^e  lemeaji,  a  tenera  luy  et  afet   claiming  the  iHid  mefe,  to-Hbld  to 

heires,  entra  enmefme  le  meajiy  male    him  and  to  bit  hcires,  etitretfi  into 


TTE  M,fi  A.  dt  B.foUfeifi$  d'uu 
~^  ^mefe,  eiV.  de  G.  ^ue  mil  droit  ad 
d^entrer  enmefme  le  meafe,  claimaunt 


dit  A.  de  B.  admque  e/i  coniinual-' 
ment  demurrant  en  mefme  le  meafe : 
en  cejl  cos  lepojjejjton  de  franktene* 
meniferra  tout  temps  adjudge  en  A. 
de  B.  et  nemy  enV.de  G:pur  ceo  que 
.en  tiel€afe  iou  deux  font  en  un  meafe, 
ou  outers  tenements,  et  Fun  cfaima 
jrer  Van  title^  et  Vauter  per  Vauter 
title*  la  ley  adjudgera  celuy  en  poffef 
Jio9t  que  ad  droit  d*aver  le  pyjejjion 
4^  nKeffrie$  les  tenements.  Mes  Ji  en 
ie^caje  avantdit^  ie  ditF.de  G.fait 
an-feofmehta  certaine  barrtitors  et 
extortioners  en  h  pais,  pur  mainte* 
nance  de  eux  aver  de  mejme  lemeaji, 
per  unfait  defeoffmeni  ove  garrantie, 
perforce  de  quel  le  dit  A.  de  B.  ne 
dfajl  pas  demurrer  en  le  meafe,  mes 
♦  alajl  hors'de  le  meafe,  ce/i  garrantie 
commence  p$r  diffeifin,  pur  ceo  que 
tiet feoffment' fuit  la  cauje  aue  le  dit 
A.  de  B.  refinqui/l  le  poyejfion  de 
mffme  le  meafe  i?. 


the  fayd  mefe,  but  the  fannie  ir  of  li. 
is  then  continually  abtdii)jg[  .ifa  jC^ 
fame  meafe :.  in  this  cafe  tlie  op^dp 
fion  of  the  freehold  (hhll  beeaJRaj^ 
adjiidged  in  A.  of  JB.  and  not  in  T. 
of  G.  becaufe  in  fuch  cafe  where  two 
bee  in  one  houfej  or  other^^tme- 
ments,  and  the  one  daimetln  ^y^poe 
title,  and  the  other  by  im^tbcinftirley 
the  law  (hal  adjudge  him  in  poflSef- 
fion  that  bath  fight  tobaTe  tw  tfpf- 
fisflion  of' tile,  fame  tenemenlts.'  'Wft 
if  fa  the  cafe  aforefaytf^  ttfiefftytf  F. 
of  G.  make  a  feoffment  to  C^rtifit^ 
barrettbts  and  extortioners  iWtlJe 
countrie,  to  have  maintenance  from 
thenj  of  the  fayd  houfe,  by  a  deed 
of  fepffn^ent  with  warrantie,  by  force 
whereof  the  faid  A.  of  B.  dare  not 
abide  ^i  the  houfe,  bat  goeth  out  of 
thefatne,  this  warrantie  comment, 
ceth  by  difleifin,  becaufe  fuch  feoffi- 
ment  was  the  caufe  that  the  iayd  A, 
of  B.  relinquifhed  t^e  pofTeffioa  of 
the  fame  houfe.  — 


Ant.  194-  tu  \  ^  T  OU  deux  font  en  un  mefe,  SfC.  et  Vun  ckma ^  / W title^  H 
f:  ••  ^^"-  .  "^  •'  I'auter  per  auter  title,  i^c."  for  the  rule  i»,  Pm  mm  p^ 
'lowd.  mi?-);  J^^^^  in/olido  unam  rem pojidere.  .  ..,-:.:• 


(Ant 

Flowd 

19  li.  6.  f9l.  99.  b.  per  Newton.    (Siderf.  385.  a.  Ant.  180.  b.  18L  u.) 

«>/»  added  L.  and  IV|.  ani  Koh.  ^      f  «r#.  ad^d  In  and  Af.  amimiu ^   ^ 


Lib.  f.  V  Of-Warrstntiel  Se8k.  70U 

Thela  ivor4s  of  oar  authcir  be  (ignifidimt  and  raateri-dll :  fl]  for  [%]  ir  E.  s.  59. 

rif  a  ouui  hatb  iffiie  I/wo  daugkten,  baftarii  eigne  and  mulier  puifne,  ^i^^  P-  ^* 

.  and  di6  feifed,  and  th«y  both  enter  generally,  the  fole  poiTeffiion  ^^^  ^  k  . 

ihall  not  bee  adjudged  only  in  the  mulier,  becaufe  they  botl^  cLiime  fiob.  iso. 

by  one  and  the  fame  title;  and  not  one  by  one  titk,  and  the  other  Am.i89. 944, 

by  another  title,  as  our  author  here  faith.  10  Rep.  Lam« 

•    .  [t]  li^  the  toiaunt  in  an  allife  of  an  houfe  defii-e  the  plaintifle  to  ?^**p^^ 

t-dine  with  him  in  the  houfe,  which,  the  plaintiire  doth  accordingly,  \l{  Par^^of^ 

«nd  fo  they  bee  both  in  the  houfe ;  and  in  truth  one  pretefideth  H^ncy  tw^ 

.  ime  title,  and  the  other  another  title ;  yet  the  law  in  this  cafe  fhall  oafc 

not  adjudge  the  poifefiion  in  him  that  right  hath ;  becaufe  onr  (^^  ^^  ^ ' 

.author  here  faith,  bee  claimed  not  his  right,  and  it  fhould  be  to  ^^*^^*^S-w9 

iiis  prejudice  if  the  law  fliould  adjudge  him  polfeffion ;  and  a  tref- 

l^afler  hee  cannot  bee,  becaufe  bee  was  invited  by  the  tenant  in  the 

aflife. 

;    Pf  BamttarsJ^ .  A  barfettor  is  a/common  mooverand  exciter,  -    ^  . 
*dr  maistainer  of  fttits,  quarrels,  or  parts,  either  in  courts  or  elfe-  mento*?!!^* 

wheM  in  the  countrey.'    In  courts,  as  in  cobru  of  record,  or  not  of  ipon  Barretor. 
^i^eeord*)  as  in  the  countif,  hundred,  or  other  inferior  courts.    In  w.  1.  cnp.ia 

the  pQuutrie  in  three  manners  :  iirft,  in  diCturbance  of  the  peace :  ^  ^f- 

(ecpndly,  in  taking  or  keeping  of  poilefiions  of  lands  incontrover-  jSh^M^^ 
r  ^Hl  h  1  ^^*  "^^  ^^^^  ^^  force,  out  alfo  by  fubtiltie  and  a  deceit,  and  Cm(t  de  Bftrre- 
L3*^*^  "-J  mod  commonly  in  fuppreffionof  truth  aod  right:  thirdly,  trie. 

by  faith  inventions,  and  u)wing  01  calumniations,  rumors,  and  reports,  (?  ^^  ^^ 
•Trtereoy  dilbord  and  difijuiet  may  grow  betweene  neighbours.  tR^'^ksi^  \ 

'*<^lBA^or^  Is  derived  0^  this  word  {barret)  which  fignifieth.  not  39£,X.Btatda 

Otay^a  <frraftglb%  fcit;  but  alfo  fuch  brawles  and  quarrels  in  the  9P°^y'^> . ; 

.tb«h(vqf  <•  iffc  eibtefifld,  /a^  ^ZT^ 

ii  ^f\  SdioyfMefti.'*    Extortion^  in  hie  proper  feiife,  is  a'  great  ndif-^  ^P.  tcnav  fot.  ^ 
j^on,.4pgr<!frreftiftg  or  unlav^lly  taking  by.any  officer,  by  colour 'lJih.^fo.(bl.iOt, 
qi^  ^^oiB&oei  f(Hy  m^ey  or  vakiable  .  thing  of  or  ftem-  any  m-att,  *o*|B«««fM?^ 
jeUbet  thatt  ie  not  due,  or  more  tlioa  is  due^  or  before  it  be  ^e )  ^3 1^  ^^g\ 
.guod/noJi  g/?  dcbitumy  vH  quod  ^  uUra  ^ebitum^  vel  ante  tempus  ^d^  >     ^  .  ^    •'. 
tA  debitum:  for  this  is  to  be  knowne,  th^itit  is  provided  by  the  ,* 
*[/]  ftatute  of  kK  J.  that  no  iheriffe,  nor  any.oth^r  mlnifter  bf  the  [^  w.  1.  c.  W;* 
l:ing,  fliall  take  any  reward  for  doing  of  his  office,  but  only  thcit  &c.  W^  J.c.iO. 
which  the  king  alloweth  him,  upon  paine  that  hee  fliail  render  *5  E. ,%  5.     ^ 
/double  to  the  partie,  and  be  punilhed  at  the  king's  pleafure.    And  p|  :^  ^^' 
%hi8  was  the  antient  common  law,  and  was  puniHiable  by  fine  and  /^  iv>il.  Abr.  • 
4niprifi>nment ;  but  the  ftatute  added  the  aforefaid  penaltie.    But  53.) 
ibme:  latter  ti:atates  having  permitted  them  to  take  in  feme  Cafes ; 
ky  .colour  thereof  the  king's  officers  and  miniflers,  as  fheriifed;  fp]ow4.  46§. 
coroners*  efcheators,  feodahes,  gaolers,  and  the  like,  doe  offend  in  Noy.  ml 
moft  cal'es;  and  feeing  this  aft  yetilandeth  in  force,  tliey  cannot  2  lloU.  Abr. 
take  any  thing  but  where  and  fo  farrc  as  latter  ftatutes  have  allowed  ^3  u  5-    ^n 
tmtb^tbem.    But  ^et  fuch  reafonable  fees  as  have  bcene  allowed  by  53  h.  6.%^.  -  ^ 
-^  OMrts  of  juihce  of  antient  time  to  inferiour  miniflecs  an4  at*  3t  H.7.  ir!*'  ' 
teiMlants  of  courts  for  their  labour  and  attendance^  if  it  be  aiked  and  Stanf.  49. 
taken  of  the  fubjed,  is  no  extortion.  J**"  ?!-      ' 

^«  '*  ^  Cor.  572. 

And  4J!  this  was  refplved  [a]  by  the  whole  court  of  king's  rM]HiLlS« 
bench,  betweene  Shurley  plaintine,  and  Backer  deputie  of  one  of  the  Jac.  Reg. 
^heffies  of  Lon4on|  in  an  aftion  upon  the  cafe  in  the  king's  bench. 

Sec 


Jib.  S.  Cap.  13,  Of  Watrajitie.  Seft,  70l! 

See  the  flahite  of  21  //.  8..ca/>.  5.  fetting  dowse  ih*  feetoC  or- 

dinarieb',  regiftersy  aad  olher  officers*  in  certains  cafts,  aadnMU^ 

other  ftatuies ;  as  for  example,  tbe  ftatute  of  19  Jf.  7.  cop.  i, 

againil  taking  of  (hewage  (that  is,  taking  of  any  thing  for  (hewjog 

of  wares  and  inercbandiiies  that  be  tri3y  cufioiaed  to  the  kaig 

befoie)  and  the  like.  ^ 

Fl.  Com.  in      '      Of  this  crime  it  is  faid,  that  it  is  00  other  thaa  robberie;  and 

IHae  mid  Mao-  another  faith,  that  it  is  more  odious  than  robberia ;  for  robberie  i$ 

mnpham's  caip,  apparent,  and  hath  the  face  of  a  crime;  but  extortion  puis  on  tbe 

^ir.  cap.  5.  $  .  vilure  of  vertue,  for  expedition  of  jqftice,  and  the  like  j  and  it  ii 

ever  accompanied  with  the  grievous  (inne  of  perjurie, 

f  E.  4.  St.  But  largely  extortion  is  taken  for  anyoppreiTion  by  extott  power, 

^  or  by  colour  or  pretence  of  right ;  and  io  Litileton  taket^  itja 

^  .this  place.     Extorth  is  derived  from  tbe  verUe  tsiorque^ ;  and  it 

is  called  crimen  txpUaiionk^  or  concuJJionU ;  and  here  borretors  sad 

extortioners  are  put  but  for  examples  ;  lor  if  the  feofhuent  be  madft 

to  any  other  perfon  or  perlons,  the  Uw  is  JX  one. 

(S  Inft.  tr5i  "  ^^^  maitUenmnct  (U  fux  aver,"    Maintenance,  wumutemewlk^  ii 

s  liiit  sm.         derived  of  the  veibe  moiiuteaare,  and  ri^iufiath  m  law  a  taking  in 

Dyer,  5!>5, 556.   hand,  bearing  up  or  upholding  of  ijutirrels  and  fides,  to  the  dif- 

N^  *i^\*^'**     turbance  or  hindiance  of  com(m)n  right ;  CWpa  e/?  rei/e  wumfcere 

^^'     '^  ad/e  nan  periinenti ;  and  it  is  twofold,  one  m  tbe  couatrey,  sihI 

[k]  1  £.  3.  c«p.  another  in  the  court.    For  quarrels  aud  -tides  in  the  court  [k]  the  . 

14.    30  £.9.      Aatutes  have  inflicted  grievous  pumihaieDts.    But  this  ki&de  of 

cap.  4, 5.  maintenance  of  quaicels  and  fides  in  the  countrey  is  puniihsble 

.MMich.?.        ordyat  the  fuit  ef  the  king,  [r]  as  it  hath  beene  refolved.    And 

ja.intheStarre-  this  maintenance  is  caXUd  tnamUeneHtiu,  or  manutentio  ruraiisp  ki 

'  Jd!)c  Pia  240 )  ^x&inple,  as  to  take  pofleflions,  or  keepe  pofi'eilion^,  whereof  I«i^^i(/os 

^      '     '      ''  jiere  fpeaketh,  or  the  like.  (1) 

The  other  is  called  curkUis^  becaufe  it  is  done  pendc9i$ti,  f/m^f  ip 

the  cdurts  of  judice ;  and  this  was  an  offence  at  the  conuaon  law, 

and  is  threefold, 

33  £.1.  Stats.       Firfl,  tomaintaine  to  have  part  of  the  land,  orai^  thing  ost  of 

in  fiac,  the  laiid^  or  part  of  the  debt,  or  other  thing  in  plea  or  fuit;  wi 

^^B»^  ^-r?*        ^^^®  ^^  called  cambiparliOf  champertie. 

t^il  6^1  The  fecond  is,  when  one  maiotaineth  tiie  one  (ide,  without  haviag 

9  H.  7. 2^!        ^^y  P^^  ^^  the  thing  in  plea,  or  fuit ;  and  this  maintenenca  r^g^  s.] 
(SRoll.  Abr.      is  twofold,  generall  maintenance, and  fpeciall  maintenance;  1-3  If* 

114.)  whereof  you  fhall  reade  at  large  io  our  bookes,  which  Were  tooioqg 

j9  eV's.         ^^^'^  ^^  ^^  inferted. 

liO  H.  6.  13.  34 II.  6.  3.  11  H.  6.  11.  8  H.  .1  8.  10  F,.  4. 19.  W.  1.  ca^  95. 
$8  W.  S.  cap.  49.  Artie.  Aiper  Cart.  cap.  11.  F.  N.  B.  171, 1712.  Mirror  cap.  %.  $  5^ 
(.^Io.6.    Ant.  157,    Hob.  294.) 

,  rtt]i3H.4.i6.       The  third  is  when  [u]  one  laboureth  the  jury,  if  it  be  but  tosjp* 

1  n  ^  ^n^^*  peare,  or  if  he  inllrud  them,  or  put  them  in  feare,  or  the  like,  ko 

}.j  11. 0!  oil       ^^  ^  maintainor,  and  he  is  in  law  called  an  embraceor,  and  an  adm 

of  maintenance  lyeth  againfl  him  ;  and  if  he  take  money,  a  deckt 
iantum  may  be  brought  againil  him«  And  whether  the  jury  paSo 
for  his  fide  or  no,  01*  whetl^r  thejuiie  give  any  verdidt  at  all,  yet 
ihall  he  be  pynKhed  as  a  n^iintainer  9^  wb^'^^QC  f^^i^  9X  the  mX 
pfthc  kiugor  partie, 

(OlSeaMotntta 
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Wcn'vBi  IkiVB  cafetfiat  IJtiieton  putteth,  tbe  feoffement  is  void  hj 
fhe  'Ib&tutt  {a]  of  t  R,^»i  ibr  thereby  it  is  €na6kd,  that  f«offe^  r^i  ^  ^  ^^ 
netilB  madt  for  maintenance  fhall  be  holden  for  none^  and  of  no  cap.  9.    Vid. 
^ake^  fo^as  fAitletcfi  patteth  bis  cafe  at  the  common  \sew ;  for  he  9ril,$,M.fX 
l^emelh  to  allow  t^he  feoifement,  where  he  ftuth,  tiel feoffment  fait  fe  "^ 

$mtfi^  ^c, ;  but  fome  have  faid  that  the  feoffement  is  not  voide  be* 
>weene  the  feoffor  and  feoffee,  but  to  him  that  right  hath. 

Now,  fince  Littleton  wrote,  there  is  a  notable  ilatute  [b]  made  in  £6]  3f  H.8, 
jRipprelHeR  of  the  caufes  of  unlawfull  maintenance  (which  is  the  cap.  9, 
jnoft  dangerens  enemie  that  juftice  hath),  the  eflfea  of  which  to-  i^^^^^-  ^9-  «•> 
tute  is, 

Firll,  tfaait  no  perfon  fhall  bargiUne^  buy,  or  fell,  or  obtaine  any  (^  Roll  aIk» 
pretenced  rights  or  titles.  113,  il4w 

*  Secondly,  or  take,  promife,  grant,  or  covenant  to  have  any  right  W(*b.  ii5k} 
•F  title  of  any  perfon  in  or  to  any  lands,  tenements,  or  heredi* 
taments;  but  if  fuch  perfon  which  fo  ihall  bargaine,  Sec,  their 
anceftor9,  or  they  by  whom  he  or  they  claime  the  fame,  have 
beene  in  poifeflion  of  the  fame,  or  of  the  reveHion  or  remainder 
thereof,  or  taken  the  rents  or  profits  thereof  by  tie  fpace  of  one  .  v 

whole  yeare,   &c.  upon  paine  to  forfeit  the  whole  value  ..of  the 
tandSf  &c.  and  the  bwyer  or  taker,  <kc.  knowing  the  fame,  to  forfeit  iiJ^*°"'  *^ 
idfo  the  value.  pj^^^  j^;  ^j 

Thirty,  provided  that  it  (hell  be  lawiiill  for  any  perfon,  being  in 
lawfull  pofleffion,  by  taking  of  the  yearely  farnre,  rents  or  profits, 
'  fo  obtaine  and  get  the  pretenced  right  or  title,  &c.  of  any  lands    . 
whereof  he  or  they  (hall  be  in  lawfull  pofTeffion. 

For  the  better  underilanding  of  which  flatute,  you  muil  obferve, 
that  title  or  right  may  be  pretenced  twQ  manner  of  wayes : 

FirA,  when  it  is  meerel^  in  pretence  or  fuppofition,  and  nothing  (i  Cm.  232; 
in  verity.  233.) 

Secondly,  whejiit  is  a  good  right  or  title  in  verity,  and  made  ]^*'^"*^?l"'?; 
pretended  by  the  ad  of  the  partie ;  and  both  thefe  are  within  the  ^  J;/"'^^^^*'^ 
laid  ftatute:  for  example,  if  .^.  be  lawfull  o^vner  of  land,  and  is  in 
pbffeffion,  B.  that  hath  no  right  thereunto  granteth  to,  or  con-  •  • 
•  tra&eth  for  the  land  with  another^  the  grantor  and  the  grantee 
(albeit  the  grant  bj  meerely  void)  are  within  the  danger  of  the 
AatQte;  for^B,  hath  no  right  at  aD,  but  only  in  pretence.     If  A^ 
be  difleifed  in  this  cafe,  A.  hath  a  good  lawfull  right ;  yet  if  A. 
being  out  of  poffeffion,  granteth  to,  or  contradl^th  for  the  land  with 
another^  he  hath  now  made  his  good  right  of  entrie  pretenced  within 
the  flatute,  and  both  the  grantor  and  grantee  within  the  danger 
(hereof.    A  fortiori  of  a  right  in  a^ion.    Quad  nota. 

It  is  further  to  be  knowne,  that  a  right  or  title  may  be  confiderec^ 
three  manner  of  wayes.  ' 

Firfl,  as  it  is  naked  and  withoiit  poffefllion.  Secondly,  when  the 
'ftfolblute  right  commeth  by  releafe  or  otherwife  to  a  wrongfull  pof- 
feilion ;  and  no  third  perfon  hath  either  Jim  proprietatis^  or  jus  pof-  i 
Jeffionis,  The  third,  when  he  hath  a  good  right,  and  a  wrongful! 
'Doffeffion.  As  to  the  firfl,  fomewhat  hath  beene  faid,  and  more 
Ihall  be  faid  hereafter,  As  to  the  fecoud,  taking  the  farmer  exam-; 
pie, 'if  ^.  be  difleifed,  and  the  diffeifee  releafe  .unto  him^  he  may 
prefently  fell,  grant,  or  contrad  for  the  land,  and  need  not  tarrie  a'  ' 

yeere ;  for  it  is  a  role  upon  this  fUtnte,  that  whofoever  hath  the  PL  Com.  Par« , 
^  fibfolate  o^in»rihip  of  any  tendj  twiemcnt%  <V  Jiercditamcnts  (as  in  tridge'sorfc  uhj 
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Brooke  tit.  tbit  Cafe  the  diifeifor  hath)»  there  fuch  owner  may  at  hb  pleafti)% 
Mdinteoance  hafgaine,  grant,  or  contrad  for  the  lapd^  for  no  perfoa  can  tberebjr 
^^  be  pr<^diced  or  grieved.    And  fo  if  a  man  mortgage  his  land, 

(Crpw  Ctr.  388.  ^'^^  ^^^^i*  f^deeme  the  fame^  or  if  a  man  recover  Iwd  upon  a  for^ 
rlowd.  89.  •.)    mer  title,  or  be  remitted  to  an  ancient  right,  he  may  at  any  tim* 

bargaine,  grant,  or  contrail  for  the  land,  for  the  reafon  aforefeid: 
As  to  the  third,  if  in  the  cafe  aforefaid  the  difleifor  dieth  feifed, 
and  A.  the  difl'eilee  entreth,  and  diffeife  the  heire  of  the  difleifor, 
albeit  he  bath  an  antient  right,  yet  feeing  the  poffeffion  is  onlaw- 
foil,  if  he  bargaine  or  contrad  for  the  land  before  bee  hath  beene* 
in  poiltiTion  by  the  fpace  of  a  yeare,  he  is  within  the  danger  of 
the  ilatute,  becaufe  the  heire  of  the  difleifor  hath  right  to  thepoP^ 
feflion,  and  he  is  thereby  grieved,  ttjic  dtfimUbm :  and  albeit  he 
that  hath  a  pretenced  right  (iand  none  in  verity)  getteth  the  pof- 
feflion  wrongfully,  yet  the  ftatute  extendeth  unto  him  afwell  as 
where  he  is  out  of  pofleflion. 
fS  ISf .  Dier  Note,  the  words  of  the  Itatote  be  (any  pretenced  right),  thei^fbre 

574.  PI.  Com.  a  leafe  for  yeares  is  within  the  Ilatute ;  for  the  flatute  faith  not  (the 
Partridge'icalc*  right),  but  (any  right),  and  the  ofiiendour  fliall  forfeit  the  whole 
f.  $7.  value  of  the  land.    And  where  the  ilatute  fpeaketh  of  rights  m  the 

r«1  Mich.  SO  &  P^u'^1  number,  yet  any  one  right  is  within  the  flatute.  [a]  But  yet 
31  EUx. 2811.      if  a  man  make  a  leafe  for  yeares  to  another  to  the  intent  to-  trie 
inter  Finch  ic     the  title  in  an  ^e&ionejimuty  that  is  oot  of  the  ilatute,  be-  r^/r^  i^  i 
Cockharo  in        caufe  it  is  in  a  kinde  ot  courfe  of  law ;  but  if  it  be  made  to  13^9*  ^'J 
^^'  i^"\'        ft  great  man,  or  any  other  to  fway  or  countenance  the  caufe,  that  is 

(Mo.  966.)  -^i.-    xL-    A  i.  * 

(J  R4)U.  Abr.      withm  this  ftatute. 

114.)  Alfo  the  ilatute  fpeakes  (of  any  right  'or  title  to  any  land,  &c.) 

\h\  Lib.  4.  fol.  [^]  ^  cudomary  right,  or  a  pretence  thereof  to  lands  holden  bj 
l6.   Copibold    copie,  i^  within  this  ilatute, 

caCes.  The  faid  provifo  (which  is  rather  added  for  explanation,  than 

%r^  ^  ^*^'         ^^  ^y  Mceliitie)  extendeth  only  to  a  pretenced  right  or  title,  and 
B  ooke'36  ^      ^^  ^  ^^^  ^^^  cleare  right ;  and  therefore  without  queftion,  any 
that  hath  a  juil  and  lawfiiU  eilate  may  obtaine  any  pretencf  fl  f  i^ 
^SR*    GCLS      ^y  rclcafe  or  otherwife;  for  that  cannot  be  to  the  prejudice,  ol^ 
^       ^     ^      aqy :  nay,  as  hath  beene  faid,  a  diifeifor  that  hath  a  wrongjhll 
'   eilate  may  obtaine  a  releafe  of  the  dilfeifee,  and  that  is  not  withiii 
the  body  of  the  ad,  and  confequently  ftandeth  not  in  need  of  anv 
pfovifo  to  proted  him. 
e]  34  H.  a.  And  therefore  [c]  if  there  be  tenant  for  life,  the  remamdes  in  fee  .* 

r  4tt.  by  lawful!  and  juil  title,  he  ih  the  remainder  may  obtaine  and  ge^T 

the  pretenced  right  or  title  of  any  ilranger,  not  only  for  that  the.  * 
particular  eilate  and  the  remainder  are  all  one)  but  for  that  it  is  a 
meane  to  extinguiili  the  feeds  of  troubles  and  fuits,  and  cannot  bo  . 
to  the  prejudice  of  any,  as  hath  beene  faid.    And  where  the  fla^ 
tute  faith,  (being  in  lawfull  poiTeifion  by  taking  the  yearely  rent, 
&c.)  thofe  words  are  but  explanatory,  and  put  for  example  ;  for 
howfoever  he  be  lawfully  feifed  in  pofleilion,  reverfio^,  or  remain-^„ 
der,  it  fufficetb  though  he  never  tooke  profit.    But  the  matter  ob-. 
fervable  upon  this  provifo,  which  is  worthy  of  obfervation,  is,  that 
if  a  diifeifor  r^iake  a  leafe  for  life,  lives,  or  yeares,  the  remainder 
for  Itif ,  in  tayle,  or  in  fee,  he  in  remainder  cannot  takf  a  promift 
m  covenant,  that  when  the  diifeifee  hath  entred  vpon  the  land,  or 
recovered  the  fame,  that  then  he  ihould  convey  the  land  to  any  of 
them  in  remainder,  thereby  to  avoid  the  particular  eilate,  or  the    *- 

interei^  or  eftate  of  ai^  otW  ]  ibir  the  words  of  the  provifo  bo 
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(bajy  obtaine,  get,  or  have  by  any  reafonable  way  or  meatie)  and 
that  is  not  by  promife  or  covenant  to  convey  the  land  after  entry  , 
or  recovery ;  for  that  is  neither  lawfully  being  againii  the  ^preff$ 
purview  of  the  body  of  the  ad,  and  ndt.re££>nable,  becaufe  it  is 
to  the  prejudice  of  a  third  perfon.  But  the  reafonable  way  of- 
xneane  intended  by  the  ftatute,  is  l^  releafe  or  confirmation,  or  ufelt 
conveyances  as  amount  to  as  much :  and  this  agreeth  with  the  letter 
of  the  law,  viz.  the  pretenced  right  or  title  of  any  othir  perfon  ; 
and  rights  and  titles  are  by  releafe  or  confirmation,  as  by  reafon* 
able  wayes  and  'meanes  lawfiilly  transTen'ed  and  extind :  and  the 
words  of  promife  or  covenant,  &c.  which  are  prohibited  by  the  body 
of  the  a^  are  omitted  in  the  provilb. 

"  Rclinqtiifi  le  fofeffiouy  S^c!*     This  muft  be  underilood,  that  /j  ^p,  ^ 
before  livery  of  feiiin  upon  the  feoffement,  A.  de  B»  departed  out  Xut.  48.  b.) 
of  the  houfe ;  for  otherwife  the  livery  and  feifin  Ibould  be  void^  ht^* 
caide  A*  de  B.  was  in  pofieflion.    And  LktUton  here  faith,  per  im 
fifU  defeqffmciUf  fo  as  albeit  the  deed  were  made  before  the  depar* 
ture  it  is  not  materiall ;  but  the  departure  muil  be  before  the  livery . 
of  feifin,  for  that  doth  worke  the  difi'eifin.    And  yet  that  which  Lit* 
tUidn  faith  is  true,  that  the  feotfement  wa?  the  caufe  that  he  relixi* 
qqilhed  his  pofieflion;  for  otherwife  he,  would  not  have  done  it. 

But  admit  that  A*  de  B,  had  departed  for  any  other  caufe,  yet  if 
^.  de  O.  enter  and  enfeoffe  certaine  barretors  or  extortioners,  or  any 
other  with  warrantie,  this  is  a  warrantie  that  commenceth  by  dif- 
feifin,  for  that  the  feofi*ement  worketh  a  difleifin. 


Se6l.  702. 


•  •       ^ 


tTE^t,  fi  home  que  nul  droit  ad  A  LSO,  if  a  mai^  which  hath  no 

«     '  d'ei'Urer  en  aiUers  tenements,  entra  ^^  right  to  enter  itdo  other  tehe"* 

en  fn^mei  les  tenements,  et  inconti'*  ments,  enter  into  the  fame  tend- 

nen^  entfait  un  feoffement  as  outers  ments,  and  inocmtinently  make  a 


perfon  fait  ove  garrantief  et  deliver 
a  tttxfnfm^  cd  garrantie  commence 
perdiffkfin,  pur  ceo  que  le  difjeifin  et 
kfeqjfementfuerontfaits  quafi  uno 
tempore.  ^  que  ceo  ejl  ley,  poiez 
veter  en  unplee  *  M.  1 1  Ed.  3.  en  un 
bfiefe  de  formedon  en  le  reverter. ' 


feoffement  therof  to  others  by  his 
deed  with  warranly,  and  dehver  to 
them  feiiin;  this  wttfrattty  commence 
by  diiTeifin,  becaUfe^he  difleiiin  and 
feoffineiit  were  made  as  it  were  at 
one  time.  And  that  this  is  law,  you 
may  fee  in  a  plee  Af.  iji  £.  3.  in  a 
writ  offorjmdon  \xk  ^lie^reverter. 


\:  « 


/T^HIS  doth  explaine  that  which  hath  beene  faid  befoi^.    A^«!^«e  before  m 
elbeit  Uttkton  ufeth  the  words  (and  incontinently  thereof >make-»"^®,^*J.*P**'  *^ 

a  feofiemeat) ;  and  that  in  this  c£^fe  of  lAttleton  the  .difieifin  and  feo%- *  ^^t^p^rg.y 

mfnt  were  made  ((juqfi  uno  tempore^  yet  if  tlie  dAfieifin  were  made'>l4^  K.  3.  €. 

to  the.iiyteiit  to  make  a  feoffment  with  warranties'  albeit  the  feetfe-io 
|-  1  meat  be  long  after  this  (as  hath  beqno-  foidXis  a  wai«antte>^ 

^JyO.  a. J  j^  eonamenceth  by  fiiiTeifi^.      ,    .     .1         ^ . .  >     .^   ;  e  '<    . 


fJIff  si»««'MnifX3DLi»  L.  and  M  ^tpd  Rob. 
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fd]  31  £  3.  tit  <'  Mkk.  I  i  E.  3."  ThiB  is  iniftakeii»  aad  HiOvld  be  [<i  ^  £.  5^ 
C>iirr.28.  ^yn^  fo  j^  the  originally  which  cafe  yotx  (hall  fee  in  Mailer  FUiker^ 

ierf%  Abridgement,  for  thertf  is  no  booke  at  large  of  that  yeare. 
•    Hereby  you  may  perceive  that  .leanxed  men  looke  not  only  to  the. 

cafes  reported,  but  unto  records,  as  yoU  may  fee  Littleton  did  s  for 

Fitzherbcrt  put  this  cafe  in  print  long  after,  as  eUcM^heM  hath  becae 

ihewed. 
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ffARRANTY  lineal  eft,  lou 
^^  Aomefeijie  de  terre$  en  fee,  ffaii 
feoffment  per  Jon  fait  0  un  auter,  ei 
obtise  lujf  etjee  heiree  a  garrantjf^  et 
md  ijjTue  et  nioruft,  et  le  garrantie  dif 
cendifi  ^fon  ijjitey  ceo  eft  lineal  gar- 
ranfy,  Et  la  amfe  pur  tea  que  X  ^ 
dit  uneal  garroTttti^  n*e/l  imr  ceo  que 
le  warranty  difcendijl  de  lepier  afon 
hekre^  mes  la  caufe  eft,  pur  ceo  qtiefi 
md  tielfait  ovegarrantyfuiffbitfait 
per  le  pter,  donque  le  droit  de  les  tenC" 
ments  difcenderait  al  heire,  et  Vheire 
conveyerait  le  difcent  de  [[/bit  pier, 
tfc. 


WARRANTY  lineall  is,  where 
*  *  n  maa  feifed  ^f  lands  in  fee 
maketh  a  feofiemeot  by  his  deed  te 
another^and  biodeshimrelfeftod  fajs 
heires  to  warrantie,  Jiad  hath  iffuc 
and  die,  and  the  teatranty  defcend 
to  his  iflue,  that  is  a  lineal  warranty^ 
And  the  caufe  why  this  is  called 
lineall  warrantie,  is  not  becaufe  the 
warrantie  defcendeth  from  the.fa* 
ther  to  his  beire;  but  the  caule  i% 
for  that  if  no  fuch  deed  with  W4U> 
rantie  had  beene  made  by  tli^^BUJiici^ 
then  the  right  of  the  teaemenka 
fhould  defcend  to  the  beire,  aadtbe 
heire  (hould  convey  the  difoeoft 
irom  bis  father,  &c* 


(1  Rep.  1.) 


OVA  371. 


(3  Hep.  59.) 
S5B.  S. 
Osn.T3b 


*'  Q.ARRA  NTT  lineal,  ^c."  A  warrantie  lineall  is  a  covenant 
reall  annexed  to  the  land  by  him  which  either  was  owner,  or 
might  have  inherited  the  land,  and  from  whom  hi^  hcit:e  lineiQ 
or  collaterall  might  by  poflibilitie  have  claimed  the  land  as.Tieirc 
from  him  that  made  the  warranty ;  whereof  £zVf/t'^o«*himfeIfe  put* 
teth  divers  cafes,  which  fhall  be  explained  in  their  proper  places. 
And  in  this  cafe  put  in  this  Se6Hon,  Uttletoti  (pact  for  all)  (hewetfay 
that  the  reafon  of  the  example  here  put,  is  beoaufe  if  no  fuch  alia- 
nation  with  warrantie  (for  fo  is  Littleton  to  be  iatended)  had  beene 
made,  the  very  lands  had  defceiaded  to  the  beire,  fo  as  the  cafe 
bemg  pnt  of  lands  in  fee  finaple,  the  alieiiation  without  the  wai^ 
rantie  had  barred  the  heire.  And  note,  that  it  is  called  a  lioeaU 
warrantie  (1),  not  becaufe  it  muil  defcend  upon  the  lioeall  keireL; 
for  be  the  heire  lineall  or  collaterally  if  by  poflibilitie  he  aiigbt 
claime  the  land  from  him  that  made  the  warrantie,  it  is.  Tuieijf; 
haviag  regard  to  the  warrantie,  and  title  of  the  land.  And  Idfoit 
is  called  lineall,  in  refped  that  the  warrantie  made  by  him  that  Im 
no  right  or  pof&bility  of  right  to  the  land,  is  called  collaterall,  ia 
legai^  that  it  is  collaterall  to  the  title  of  the  land.  And  it  is  alfir 
to  be  (rt>ferved,  diat  in  all  the  cafes  that  Littleton  hath  put^  dt-ihdi 


t  it  sddcd  L.  and  M.  snd  RoK 
}  «ip  added  L.  9ad  M»  and  Koh. 


lyk— Xr,  l.  add  M  and  Rok, 


fi-}  |;8ie'tfete»3S9.] 


Lib,  3.  Of  Wafnuitie-  SecL  704. 

put,  the,Iu^«Uor  €6lltiteraJi  wairaDty  dotk  bihde  ihe  heire^  and  ^ 

therefore  the  fuctafibur  elaiming  in  another  right  (hall  not  ho 
bound  hy  the  vrarrdntie  of  any  natnrall  anceiloufi     For  which 
caufe  [c]  in  &  juris  utnan  hroitght  by  a  parfon  of  achnrch,  the  col--  [c]  f7  H.  6» 
laterau' warrantie  of  his  anceflour  is  no  bari:^,  for  that  he  demandeth  Gitu  48. 
the  land  in  the  right  of  his  church  in  his  politike  capacitie,   and 
the  warrantie  defcendeth  on  him  in  liis  naturaQ  capacilie.  [d]  Bat  Ifl-^  E-  S* 
fbme  have  holden,  that  if  a  parfon  brin|  an  affife,  that  a  collaterall  ^^^'  ^' 
warranty  6(  his  anreftour  (hall  binde  him ;  and  their  reafon  is,  for 
f  ^         hi  ^^^^^  ^^^  ^^^^  ^^  brought  of  his  poflellion  and  feifin,  and  he 
10/ ^*  D.J  ^jjj  recover  the  meane  profits  to  his  owne  ufe :  but  feeing 
he  18  feifed  of  the  freehold,  whereof  the  affife  is  brought  in  jure  fc- 
de/ke^  which  is  in  another  right  than  the  warrantie,  it  feemeth  that 
^  ftonld  n«t  be  any  barre  in  the  aifife.     The  like  law  is  of  a  bifhop, 
drcbdeacou,  deane,  mafter  of  aii  hofpitall/and  the  likoi  of  thoiribie 
^fleffioDSy  cuid  of  die  piebend,  vicar,  abd  the  like. 

'  '    ' 

"  Et  oblige  hiy  etfes  heircsJ'    [*]  King  H,  3.  gave  a  maanor  to  r*i  49  AC  6.  • 
JEdmund  earle  of  Cornwall,  and  to  the  heires  of  his  body,  laving  6  £.3. 56. 
the  poflibilitle  of  reverter,  and  died:    the  earle,  before  the  fta-  Tl. Com. **5i. 
tute  of  ^.  2.  cap,  1.  de  donis  condltionalibu^s,  by  deed  gave  the  faid  JL^I^'  ^^^' 
mannor  to  another  in  fee  with  warrantie  in  excliange  for  another  ^^^^  ^^  U> 
snannor,  attft  after  the  faid  ftatute  in  the  aSyeareof  E.  1.  dieth 
it?itfaoQt  iflhe,  leaving  affets  in  fe^  fitnple ;  which  warrantie  and 
«flet8*d^fcended  upon  king  £.  i.as  cofm  germaine  and  heire  of  the 
faid  mie,  vis.  fon  and  heire  of  king  Henry  the  third,  brother  of 
-  AieAord  earle  of  ComwaB,  father  of  the  faid  earle  Ed/mmd.    And 
k  WES  a^fudeed,  that  the  king,  as  heire  to  the  faid  earle  Edmund, 
was  by  the  m,d  warrantie  and  afiets  barred  of  the  pollibilitie  of  re-  Vii)e$rH;6. 
varter,  which  be  had  expedant  upon  the  faid  gift,  albeit  the  war*  Garr.  48. 
rantie  and  alTets  defcended  upon  the  naturall  body  of  king  E,  1.  ^l^-^- 
as  heire  to  a  fubjed;  and  king  £•  1.  claimed  the  faidmannor,  as  ^^^''^^- 
in  his  reverter  injure  coronce  in  the  capacity  of  his  body  politike, 
in  which  right  he  was  feifed  before  the  gift.     In  this  cafe,  how  hy  yj^j^  5^  ^^^ 
*thc  dedth  of  the  faid  earle  Edmund  without  iflue,  the  king's  title  by  712. 
reverter,  and  the  warrantie  and  aflets  came  together,  and  that  the  (Hob.  3S9. 
-warrantie  was  collaterall,  yet  the  king  (ball  not  be  barred  without  9  R^p- t32.lv 
•     alTets,  as  a  fubjeft  (hall  be  ;  and  many  other  things  are  to  be  pb-     *****  ^''"^ 
Hierved  in  this  cafei  which' the  learned  reader  will  obferve.  (1) 


.Se6l.  y04.  (8  Rep.  51-) 

^A  R  'fi  fait  pier  et  fits,  ei  hjin  pO  R  if  there  Tie  father  and  fonne, 

'^  purSuijt^teh'es'enfee/^t  lepier  -^    and  the  Tonne  pui-chafe  lands  in 

\3e  teo  dfffeififtfonfiti/et  f  r'-^-  -  **"^  '--^^  *^-  ^**^-  -^  ^*^"  ^'^-^^-^ 

meffneUfait  obagetwf  etjk  ^  ^  _       .^ 

^arrwtter  mefmes  les  tenemetUs,  Sfc*  d^ed  binde  him  and.  his  heires  to 

ftJepiermoruJi'y  vrttfllefiU  barre  warrant  the  lame  tenements,  8cc. 

d.  aver  and 

*  MrrcrvMlMMMfi  Lt  and  M.  and  ftoh.  -fM*  added  L.utitM.  mil  Roh. 


^ 


Of  Warrantie. 


Sca^  76s: 


Lik  S.  Cap.  1 3. 

d^ater  ks  diis  tenantnU;  ear  il  ne    and  the  father  dieth;  nowisthe  fi>ti 
ftiiperafcanfuit^neptruuterfneane    barred  to  have  the  ikid  tenemeiits; 


dt  la  Uy,  aver  mej'mti  Its  terres  per 
eaufe  dei  dit  garrarUie*  Et  ctoe/luH 
toUateral garranty\  et  uncorelegar* 
ranty  dijcendifi  hfmalmetU  de  le  pier 
m  UJiU. 


for  he  cannot  by  any  firit,  nor  by 
other  nieane  of  law,  hate  the  iame 
lands  by  caufe  of  the  faid  warrantie. 
And  this  is  a  coUaterall  warrantie; 
and  yet  the  warrantie  defcendeth  li- 
neally from  the  father  to  the  lbnne« 


Sea.  705. 


iLfES  fureio  queJinulHetfidi 
-^^  ovegarranHevJl  eftre fait  fie  fits 
en  nul  manerpuiffbit  conveyer  le  title 

Jfue  il  ad  ales  tenements  defon  pier  a 
tWf  entant  que  Jim  pier  n^avait  afcun 
eflate  en  droit  en  Its  tenements ;  pur 
tea  tiel  garrantie  efi  appel  collateral 
garranttet  entant  que  celuy  que  fill  le 
garrantie  eft  collateral  a  le  title  de  les 
tenements :  et  ceo  e/l  a  tant  a  dire, 

Sue  cefiuy  a  que  le  garrantie  fUfcen" 
ift,nepuilJ<nta  luy  conveyer  le  title 
que  U  ad  de  les  tenements  per  my 
c^uq  Quefiji  le  garrantie,  en  c<^  que 
juil  tiel  garrantie  fait  fait. 


B 


0E.5.14. 
46  £.5.  6. 
19  U.  a  If. 
•  its. 

Qwr.ioa 


w 


$.14. 


UT  becattfe  if  no  fuch  deed  with 
warrantie  had  beene  made,  the 
fonne  in  no  manner  could  convey 
the  title  which  bee  bath  to  the  tene- 
ments from  his  fitther  unto  him,  io- 
afinuch  as  his  fitther  had  nQ  r^^*  i 
eftate  in  right  in  the  lands;  137 '^^M 
wherefore  fuch  warrantie  is  called 
collateral!  warrantie,  inafinuch  aa  be 
that  maketh  the  wanantae  ii  ooUa* 
terall  to  the  title  of  die  teneoieBtB! 
and  this  is  afinuch  to  fay,  aa  bee  to 
whom  the  wanaatie  defoendeib^ 
could  not  conv^  to  him  the  title 
which  hee  hath  in  the  tenements  by 
him  that  made  the  warraiitie,  in  cafe 
that  no  fuch  warrantie  were  made* 


IT  £  R  £  Ii/^/<rfon  pntteth  on  example,  proving  that  it  is  aot  caUtd 
lineall,  becaufe  it  defcendeth  hneaUy  from  the  father  to  the 
ion ;  tor  in  this  cafe  the  warrantie  defcendeth  lineally,  and  yet  is  a 
coUaterall  warrantie.  In  this  example  you  muft  intend  that  the  dif- 
feifm  was  not  of  intent  to  alien  with  warrantie  to  barre  the  fonne ; 
but  here  the  difleifin  being  done  to  the  fonne,  ^without  any  fuch  in- 
tent, the  alieobtibn  afterwards  with  warrantie  doth  barre  the  fonne ; 
becaufe  that  idbeit  the  warrantie  doth  lineally  defcend,  yet  feeing 
the  title  is  coUaterall,  that  is,  that  the  fonne  claimeth  not  the  land 
as  heire  to  his  father,  therefore  in  refped  of  the  title  it  is  a  eoUataraJl 
warrantie.  And  thuadoth  Littleton  agree  [e]  with  the  anthoritie  <tf 
our  bookes.  So  as  the  diverftties  do  ftand  thus.  Firft,  where  •tha 
diQeifui  and  feofFement  are  uno  tempore^  and  where  at  feveraU  timea^ 
Secondly,  where  the  difleifin  is  with  intent  to  alien  with  warrantie^ 
^Dd  where  the  diifeifin  is  made  without  (ttch  iutenti  and  the  alieaar 
t«a  with  wtfxaatic  afterwards  oidde. 


IJS?'{  3. 


Of  Warranti?^. 


Sea.  wet  7«n 


Sea.  706. 


ALSO,  if  there  bee  ffrandfutlier, 
"^.father,  find  Ion,  and  the  gmnd-^ 
father  is  dKreifed,  in  whole  polTeflioa 
the  father  releafeth  by  hi^  deed  with* 
warrantijB,  &:c.  and  dieth,  and  after 
the  grandfather  dieth ;  now  the  foa 
is  barred  to  have  the  tenements  by 
the  warranty  of  the  father..  And 
this  is  called  a  lineali  warrantie,  be-* 


7THM,  fifoit  aiel,  pier,  etfts,  et 

kaielfo}tdi(fcifie,m(juepojj'ejfion 

ie  pier  rehas  per  fon  fait  ove  gar  ran- 

tie,  Sic,  et  mornji,  et  puis  fniel  mo- 

r  fifty  ore  le  Jits  e/i  bane  d\iver  les 

tenements  per  le  garrantie  del  pier, 

JEt  ceo  eft  appel  lineal  garrantie,  pur 

ceo  que  ft  nul  tiel  garrantie  fyit,  le 
Jits  nepuiffbit  conveyer  le  droit  de  les 

tWfiifiijU  ajuy,  nemonjire  oomeut  il    caufe  if  no  fuch  warrant!^,  were,  th^ 

l^keireaLaieljorfqueper  meanedei    foa  could  not  convey  the  right  of 

/>/«>•./  f         ,  .  the  tenements  to  him,  nor  Ihew  how 

-  \  .  .  ,  ,,  .       .    J..,  »  .,  ^  lieeis  heire  to  the  grandfatlier  but 

•'    ..  .,  ,• . .     ...'.'J  ,  .1'    ' . .  by  means  of  the  father. 

I  ,  'tI^^T,''ljiftleton  puiteui  an  example  where  the  fon  mud  claime 

,^the  liifid  as  heire  \h  hi*  grartdfatlier ;  and  yet  becaufe  hee  can-  1  H.  4.  33. 
Ah^:'makc  hfmfelfe  heirfe  tains  grandfather  biit  by  his  father,  it  is  35  E.  3. 

ttdeftll.'i  '■^■'    •    *»'      ^    '•'^••^*    •  Oar.  73. 

'  J.'jQOk  Jlii^o  h^ ^Mdt^WiH-lrsit'tlie  warraatie  hi  this  cafe  defccnded  - 
B^Mi'Vlid&ll,  Isbibte  thi'..JdMi(i«nt  bf  the  right,  which  happened  by 
ltociMtb/i)t[  xbfe  giraDd£uiiW,aii.<-!»ixoia:i  the  nglu  was.  f^ide  Utlkton 
ptP»ttl38iw^*HWi  Aftw  in  flliis  Ciiaptjer,  6'<^.  707^  a^id  741. 

•'irjj  fjrii  niiil  01  /••'..■..''   .-..t  '  -..     >- 

l^i'ifmfi^mJf^Cjff^-^,  SV^^^^-"    Ul  "  is  to  be  knownc,  ^3  Rep.  $9. , .. 

l)^^W'^fiY^^i^£$^\''!^^S^^^'^^^  tenements,  or  hereditaments,  Ant.  ?65.  a. 

^'HBJft'WJ^AfftS^  releufes  and  confirmations  made  f*^^-  '^^^O 

rop.,'^  k  1  toW/tehanViSrtherand;  a  wafram'ie  may  bee  made,  albeit  t/J  !*^-J 
(Q7I.   b,  I  .         ,  ,  ,         1     /.  .'  •         1      L  •    ,       voucher  108. 

^^'  -    .     "^  he^  that  makes  the  r.eleafe  or  CQnlirmation,  hath  no  r;ght  16E  3  itid.87 

hm MSi  &c.yba?r6xfig dhtKM,  tflni^'by  fefeafc  ofconfirmation^  18  £  a'  ibid. l!; 
^bkrtJhWcHf-ls^  fefWe  fcf^dted,' or  tranfmutalion  of  pofleffion,  a  lOK^.'^j?..  ^ 
w*imfe»*annbtbfe^ms^e*'ft)th%6in]'nee.    -    '  '  -  .;     -:     '  -  *  ??  S' ?  ^''^i  « 

.    4J^J^3.  CoQVdcJouck.21-    J2H.7.  1,    Vide  S«a.  W.  W. /^S."    (VoaSf?.^ 


i. 


:  i.iJ  J 

5  't    •     X 


Sea.  707. 


'^TO?-EM,'Ji'iome  ad  iffue  deux  fits 
'^'  tt  ejl  (iijjdfiey  et  Veignefits  releffa 
itdtfjeiforr  per  Jon  fait  are  garranty, 
^cret  monijl Jans  rffhe,  et  apret  ceo  le 
pi^tyiioyUjU  ^€0  eft  tin  lineali  garrantie 
dTpufj'^^'jits,  pur  ceo  ^ue  content  que 
lleignefits  rnoruft  en  la  vie  le  pier, 
uncore  pur  ceo  que  per  pojfibiiiiieil 
puijjoit  eftre,  que  il  puijfoit  conveier  a 
luy  le  title  del  terre  per  fon  eigne 

frere, 

Vol.  il 


A  LSO,  if  a  man  hath  ifluQ  two 
'^  fonnes  end  is  -diffeifedj  ftiffl^ghjf] 
eldeft  fonnc  releafe  to  the  dilMlbt 
his  deed  with  wafraxi(iie,  ac'.  ant 
dies  without  ifliie;;.timl  afterwards 
the  father  die thj.th.is^^^a  lineali  war- 
raritie  to"fiie''youn^crl3nne,  becaufe 
albeit  the  eldert  fonne  died  in  the 
life  of  the  father,  yet  by  poflibilitie 
it  might  have  beeoe,  that  hee  might 

convey 

Ff 


Lib-  3.  Cap.  13.  Of  Warrantic. 

yVf rp,  fi  mil  tiel  garrantie  fuiffpit. 
Cur  Hpfii/Jbii  e/irtt  ?"^  npres  la  mori 
le  piert  ei^nefrere  entroit  en  les  tene^ 
ments  et  morufl  fans  ifliie,  et  donnue 
h  puifnejits  cohvci/ern  a  lay  le  title 
per  rtigne  *Jitn.  Men  en  tiel  cas,  Ji 
le  putfnejils  relejfe  ore  garratUie  a  le 
dijeijorf  et  morvjl  fans  iffue,  ceo  e/i 
vn  collateral  ffarrantie  al  eigne  "fjits, 
pur  ceo  ijne  de  tiel  terre  one  fait  al 
pier,  I'etgneper  nul  poJjibiUiie  poit 
conveyer  a  lay  le  title  per  meane  de 
iejjUiJhe  XJits. 

poi&bilitie  can  convey  to  him  the 


Seft.  TO5. 


convey  to  him  the  title  of  the  land 
by  his  c\i\vt  brother,  if  nofuch  war- 
rantie  had  bcene.  For  it  might  bee, 
tiiat  after  the  death  of  the  father  tlie 
elder  brother  enlred  into  the  tene- 
ments and  died  without  iflue^  and 
then  the  yongef  fonne  flmll  cof>- 
vey  to  him  the  title  by  the  elder 
fon.  But  in  this  cafe  if  the  younger 
fonne  releafeth  with  warrantie  to  the 
difleifor,  and  dieth  without  iffue, 
this  is  a  collaterali  warrantie  to  tlie 
cider  fon,  br'caufe  that  of  fuch  land 
as  was  the  father's,  the  elder  by  no 
title  by  nieanes  of  the  younger  foB. 


S5K.S.G«r.73. 
IX  H.  ^  Jd. 
O  Rep.  66.) 


f  E.  5.  16. 

46  K.  3.  "id, 
SR.2. 
(rJar.  101.. 
i'J  RoIJ.  i^r. 
773.) 


XI  ERE  Littleton  puttclli  an  example,  where  the  heire  that  is  to 
be  barred  by  the  warrantie,  is  not  to  make  his  difceut  by  hini 
that  made  the  warrantie,  as  in  the  cafe  before ;  ajid  yet  becaule 
by  poflGbilitie  he  might  have  claimed  by  the  cldeft  fonne,  if  lie 
had  furvived  the  father,  and  died  witliout  iflue,  and  fo  the  yomiger 
brother  might  by  poflibilitic  have  beene  heire  to  him,  the  wanamie 
is  lineal  I. 

And  here  it  is  to  be  noted,  that  the  warrantie  of  the  eldeft  fonne 
clefcended  before  the  right  (kfc ended  ;  whereof  more  (hall  be  faid 
hereifler,  »Sn-^.  741.;  and  the  opinion  o(  Litticton  in  this  cafe  is 
holden  for  law  againil  the  opinions  in  35  £.  3.  Gar.  73. 

"  3Ic8  en  tiel  ca/c  le  puifn**  fits  retcafi  crce  garrantic,  l^c*'  This 
warrantie  in  this  cafe  is  collaterali  to  the  eldefl  fonne,  and  to  the 
iflucs  of  his  bodic  ;  bnt  if  the  eldeft  fonne  dieth  without  iffue  of  his 
bodie,  then  the  warrantie  is  linetdl  to  the  ilfues  of  the  bodie  of  the 
youngeft  :  and  fo  the  warrantie  that  was  collaterali  to  fome  perTons, 
may  become  Uuftall  to  others. 


Sea.  708. 


[37^-  a] 


TTEM,  fi  l^rtant  en  le  taile  ad  if- 
Jue  troisfits,  et  dijcontinue  le  taile 
en  fee,  et  le  mubiesfits  releffa  per  Jon 
fait  al  difcotttinnee,  et  oblige  lity  et 
fes  Iieires.  a  garrantie,  6fc.  et  pais  le 
tenant  en  le  taile  mohi/l,  et  le  mulnes 
fits  morujl  fans  iffuc,  ore  T eigne  Jits 
eft  hane  d'aver  afcun  recoverieper 
hrieje  de  forniedon,  pur  ceo  .que  le 
garrantie  del  mulnes  Jrere  ejl  colla^ 
teral  a  Iny,  cntant  que  il  ne  poit  per 
nul  manner  conveyer  a  lay  per  force 

del 

^  fits  not  in  L.  and  M.  rtor  Roh. 
'\  Jiti  not  in  JU  and  Wx.  n*r  Roh. 


A  LSO,  if  tenamit  in  taile  hath 
iffoe  three  fonnes,  and  difcorlti 
nnc  the  tayle  in  fee,  and  the  middle 
fon  rcleafe  by  his  deed  to  tbedif- 
continuee^  and  binde  him  and  his 
heires  to  warrantie,  8cc.  and  after 
the  tenant  in  taile  dieth^  and  the 
middle  fon  dieth  without  iflue,  now 
the  eldeft  fonne  is  barred  to  have 
any  rccoverie  by  writ  o^  formedony 
becaufe  the  warrantie  of  the  middle 
brother  is  collateral]  to  him,  inai^ 

much 

X  Jits  not  in  L.  and  M.  nor  "Bjfk. 


Lib.  «.,  Of  Warrahtie,  Seft.  708* 

del  taile  afcun  difcent  per  h  mulnes,  inHch  as  liee  can  by  no  nieancs  con- 
tt  pur  ceo  c^ejl  un  collateral garrantie,  vey  to  him  by  force  of  the  tayle  any 
mesen  eefi  casji  VeigneJiU  deuejam  difcent  by  the  middle,  and  therefore 
iff it<,  ore  lepuifnefrerepoitbicti  aver  this  is  a  collateral  warranUe.  But 
tmbfirfedeformedonenledifcender^  in  this  cafe  ii^' the  eldeil  fonne  die 
et  recovera mefme  leterreypur  ceo  que  witljout  ifl'ue,  now  the youngeft  bro- 
iegarraretie  del  mulnes  eji  Jineal  al  ther  may  well  liiive  a  writ  of  forme-^ 
Jit^puijiie^ptirceo  queil  paiffoiteftre'  don  in  the  difccnrlcr,  and  iliallre-. 
que  per  pojfibiitiele  mubmpuijjbit  cover  the  fame  land,  becaifc  the 
ejtrejeifie  perforce  del  taile  apres  la  warrantic  of  the  middle  is  liueall  to 
mart  fon  eigne  frere,  et  donqae  le  the  youngeft  fon,  for  that  it  might 
j)U2j iie  ft  ere  pui(Joitconvej/er  Jon  title  bee  that  by  poilibilitie  the  middle 
de  difcent  per  le  mulnes,  might  bee  i'eifed  by  force  of  the  taile 

after  the  death  of  his  eldelt  brother, 

and  then  the  youngeft  brother  might  cQuvey  his  title  of  dii'ceut 

by  the  middle  brother. 

XJ  E  R  E  B  Y  it  alfo  appeareth,  that  a  warf&ntie  that  is  collaterall  {T>r.  and  Stud. 

in  r^efpedl  of  fome  perfons,  may  afterwards   become  lineall  in  ^^p'^^ 

refpe^t  of  others.     Whereupon  it  followetli,  F*]  that  a  collateral  ?»  /fn<, 
•     '!•  -1^1       I'lTi  '^z"!  Oar.  Wli 

warrantie  doth  not  give  ^  right,  but  bmdeth  only  a  right  lo  long  [•]43Air.  41.  ' 

as  the  fame  coutinueth :  but  if  the  collaterall  warrantie   be  deter-  24  H.  8.  iit. 

mined,  removed,  or  defeated,  the  right  is  revived.     [  /']  And  yet  '^*''*^-  ^\- 

in  anaflifethe  plaintiffe  hath  made  his  title  by  a  collateral  war-  ^^'359^'**^' 

rantie.  .*i4  E.  3. 

Droit  29.     19  It.  6.  59.     $1  H.  7.  40.      5  H.  7.  29.     3H.  7.  9.b.     [/]  16  Aff.p.16. 
«7  Aff,  74.     29  Aff.  30.    43  AIT  8.     14  H,  4. 13.     19  H.  6.  oO. 

'*  Barre**  is  a  word  common  afwell  to  the  Englifh  as  to  the  (DocPlac.  54^ 
trench^  of  which  commeth  the  nowne,  a  bar,  barra.     It  fignifieth 
legally  a  deflru£lion  for  ever,  or  taking  away  for  a  lime  of  the 
afiion  of  him  tliat  right  hath.     And  harra  is  an  Italian  word,  and 
fignifiet^i  barre,  as  we  ufe  it ;  and  it  is  called  a  plea  in  barre,  when 
fucli  a  barre  is  pleaded.     Here  Littleton  putteth  an  example  of  a  CDr.andStjrf^ 
barre  of  an  eflate  taile  by  a  collaterall  warranty.     It  is  to  be  olferv-  56.  «•) 
edt  that  in  fome  cafes  an  eAate  taile  may  be  barred  by  fome  a£ts 
of  parliaracht  m^e  fince  Littleton  wi;ote,;  and  in  fome  cafes  an 
eftate  taile  cannot  be  barred,  which  might  when  Litlleton  wrote 
have  been  barred.     For  example,  if  tenant  in  tayle  levie  a  fiiie  4  H.  f.  c.  «4,  ft 
with  proclamations  according  to  the  ilatute,  this  is  a  barre  to  the  3)  H.  8.  c.  d^. 
«ftate  taile,  but  not  to  him  in  reverfion  or  remainder,  if  liee  maJc-  (10  Rep.  4$.J 
eth  bis  claime,  or  purfue  his  adion  within  five  yeares  after  the  Aate 
taile  if ent. 

[b]  If  a-gift  be  made  to  the  eldeft  fonne,  and  to  the  heiree  of  his  m  DAlifoft 
bodie,  the  remainder  to  the  father  and  to  the  heires  of  his  bodie,  sh.  ScttU 
the  father  dieth,  the  eldeft  fonne  levieth  a  line  with  proclamations,,  yt**!^'^,'  ^ 
r   IQ    hi  ^^  ^^^^  without  iflue ;  this  fljall  barre  the  fecond  fonne,  ^^^  ^^  ^^^ 
^372.  D.J  £^j.  the  remainder  defcexided  to  the  eldeft.  (3Leon.ao.; 

If  tenajit  in  taile  bfe  difl'eifed,  or  have  aright  of  a6Hon,  and  the  (Aot. i«o. b. 
tenant  of  the  land  levie  a  fine  with  proclamations,  and  five  yearee  ^Rcp.  104. 
pafie,  the  rigjht  of  the  eitate  taile  is  barred.  J^*^;^;  ^*  ■* 

€ro.  Elis.  896.    Noy  46»    Py«  3.  U  133. 1.} 
[b]  If  tenant  iti  taile  in  pofleflion,  or  that  hath  a  right  of  entrie^  W  *^H-  8. 
bee  attainted  of  high-treafon,  th^  eftate  taile  is  barred,  and  the  ^^h|  e.^ttK^g. 
land  is  forfeited  to  the  king;  and  none  of  thefe  were  barred  when  5  £,  J5,  'c,  u, 

Littleton  StaDf.pi.G«r9|. 
Ff3  a8. 


Lib.  3.  Cap.  13.  Of  Warrantie:  Sed,  708* 

Littleton  wrote.     A  lincall  >rarnmtie  and  afleta  was  a  barre  to  the 
eftate  taHc  when  Littleton  wrote  ;  whfereof  more  (hall  be  UaA  here- 
after. 
^clHE.  4. 19.   •   [c]  A  common  rec overic  with  a  voucher  over,  and  a  jodefment 
'altar nia's«yife.  to  recover  in  valtic,  was  a  barre  of  the  eftate  tiiile  when  iAttltfon 
[d]  Vide  devant  wrote,  [r/]    And  of  common  recoveries  there  bee  two  forts,  vix. 
Se^t  690.  one  with  a  fingle  vouclici;,  iumI  another  with  a  double  voucher,  and 

Vid.  Lib.  3.  fdl.  (|,^j  jj  movz  common  and  more  fufe  :  there  may  be  more  vouchers 

5.  CQf)pledi(  k*s 

cafe,  &  fol.  94.     ^^*^- 

97.  106.     Lib.  1.  fo).  6t.  Cnpcl's  cafe.     Lib.  3.  (o\,  16.  .52.  74.  77.     Lib.  6.  fol-  41,  49. 

Lib.  10.  foj.  37.  Marie  I*ortiii~toii's  cafe.    (Ante  S3b.  a.) 

[e\  38  H.  B.  [t]  If  the  king  had  made  a  gift  in  taile,  and  the  donee  liad  fttf- 

Pi'c?'  Vl  ^^"^^^  *  common  recovcne,  this  (hould  have  barred  the  eftate  taile 
555.  29  h!  8»  ^^  Littleton's  time,  but  not  the  reverfion  or  remainder  in  the  king. 
Dier59.  And  fo  if  fuch  a  donee  hiid  levied  a  fine  with  proclamations  after 

the  ftatute  of  4  U.  7.  this  had  barred  the  eftate  taile,  although  the 
[/]34lLa.  reverfion  was  in  the  kin*;.  (1)  [^f]  But  fincc  Littleton  wrote,  a 
cap.  20.  common  recoverie  had  againft  ten^int  in  taile  of  the  king's  gilt, 

or  fuch  a  fine  levied  by  him,  tlic  reverfion  continuing  in  the  crownc, 
is  00  barre  to  the  eftate  taile  by  the  ftatute  of  34  //.  8.  (a)  And 
where  the  words  of  the  ftutule  be  (whereof  the  reverfion  or  remain- 
der at  the  time  of  fuch  recoverie  had  ftiaH  be  in  the  king)  thefe  ten 
things  are  to  be  obfferved  upon  the  conftrudlion  of  that  ad.  (3) 

Firft,  that  the  eftate  taile  muft  bee  created  by  a  king,  and  not  by 

Uny  fubjeft,  albeit  the  king  be  hia  heire  to  the  reverfion ;  for  the 

V  preaiubie  fpeakcs  of  gifts  made   to  fubje£ts,  and  none  can  have 

fubje6ls  but  the  king.     And  alfo  in  the  preamble  it  is  faid  (for 

fervice  dohe  to  the  kings  of  the  realrae,)  and  the  body  of  the  aid 

lg\  Trirt.  referreth  to  the  preamble,     [g]  And  therefore  if  the  duke  of  /jtfir- 

S3  Eliz.  inter      cajler  had  made  a  gift  in  taile,  and  the  reverfion  defcendfed  t6  the 

Dlrdyic Aftton  j^j^j-      ^^  ^^^g  ^^^^  ^^^^  ^f^^^  j^jj^.  rgftrairied  by  that  ftatute  ;  and 

CcmrtofVVarcU.    f^Olthe    Ike  .  .  , 

Lib.  f .  foi.  15  &  Secondly,  if  the  king  grailt  over  the  reverfion,  then  a  recorenc 
16.  in  Wile-  foffered  will  barre  the  ftate  taile,  becau'fe  the  king  had  no  reverfion 
man's  cafe.         ^'t  the  time  of  the  recoverie. 

Lib.  8.  fol.  77,  Thirdly,  if  the  king  niako  a  gift  in  taile,  the  remainder  in  tiiile, 
78.  the  Lord  *or  grant  the  reverfion  in  taile,  keeping  the  rsverfion  in  the  crowne, 
Stufford'i  cafe,  a  rccoverie  againft  tenant  in  taile  in  pofleffion  ftull'neither  barre 
(f  HwH,  39*.;      ji^g  ^^^^^  ^.^-jg  jjj  poiVtfftion  liv  ilie  exprefle  purview  of  the  ftatute, 

rior  by  confequence   the  ftate  in  remainder  or  reverfion  ;  for  thit 

the  reverfion  of  remainder  cannot  be  barred,*  but  where  the  eftite 

taile  in  poflefiion  is  barred. 
Lib.  2.  fol.  15  Fourthly,  if  a  fuhjeft  make  a  gift  in  taile,  the  remainder  tb  the 

16.  Wifemau's  ^^^^g  ^^  ^ce,  albeit  the  words  of  the  ftatute  be,  (whereof  'the  ro-er- 
cafe.  Lib.  2.  fol.  fion  or  remainder  of  the  fiime,  Sec.)  yet  fueing  the  eftate  in  taile  was 
52.Cholnilcye's  not  created  by  akinrr,  as  hath  becile  faid,  the  eftate  taile  may  bcc 

barred  by  a  common  recoverie. 
(Mo.  115. 105.        Fifthly,  if  Prince  Ilenrie,  fonne  odicnrie  the  Seventh,  had  made 
s  Kep.  m,  b.       51  gift  Jrt  taile,  the  remainder  to  llnttie  the  Seventh  in  fee,  'which 
1  Cro.  430.)       retnuinder  by  the  death  of  Henrie  the  Seventh  bad  defcendcd  to 

Ilenrie  the  Eighth,  fo  as  he  had  the  remainder  by  difcent ;  vrt 
«  might  tenant  in  taile,  for  the  caufe  aforefaid,  barre  tlie  eftate  t^e 

by  a  comiaon  recoveiie. 

Sixthly, 
[See  Note  3»2.1 

Upon  thit  a£^  fee  Mr,  Ck'ui&'s  BlTay  onRecoTCries^  2d  ed,  255, 
(3)  [Sec  Note  323,] 


X') 


Lib.  3.  Of  Ws^rrantie.  Sed.  70S* 

Sixthly,  the  word  (remainder)  in  the  ftatute  is  no  vaine  word  ^  Lib.  2.  fol.  16. 
for  the  words  of  the  preaml^le  be,  the  king  hath  given  or  granted^  VVifemin'tcafiBb 
or  otlierwife  provided  to  his  fervants  and  fabjeda.     The  word  (re-  ' 
\eriioB)  ia  the  body  of  the  ad  hath^refereace  to  thefe  words  (given 
or  granted)  ;  and  (remainder^  hath  reference  to  thefe  words  (other- 
wife  provided.)    As  if  the  king  in  confideration  of  money, .  or  of  - 
aQurance  of  laud,  or  for  other  confideration  by  way  of  provifion, 
procure  a  fubjed  by  deed  indented  and  inrolled,  to  make  a  gift  in 
taile  to  one  of  his  fervants  and  fubjeds  for  recompence  of  fervice,  or 
other  confideration^  the  remainder  to  the  king  in  fee,  and  all  this 
appeare  of  record ;  this  is  a  good  proviiion  within  the  flatute,  and 
the  tenant  in  taile  cannot  by  a  common  recoverie  barre  the  eflate 
taile.     So  it  is,  if  the  remainder  bee  limited  to  the  king  in  taile ; 
but- if  the  remainder  bee  limited  to  tlie  king  for  yeares,  or  for  life, 
that  is  no  fuch  remainder  as  it  is  intended  by  the  ilatute,  becaufe  it 
is  oi'  no  remainder  of  continuance,  as  it  ought  to  be,  as  it  appearcth 
by  tl^e,  preamble ;  and  it  ought  to  have  fome  alHnitie  with  a  rever* 
fioD,  wherewith  it  is  joined. 

Seventiily,  where  a  common  recoverie  cannot  barre  the  ilate 
taile  by  foice  of  the  faid  ftatute,  there  a  fine  levied  in  fee,  in  taile, 
for  lives,  or  yeares,  with  proclamations  according  to  the  Ihitutes, 
ihall  not  barre  the  Hate  taile,  or  the  iflue  in  taile,  where  the  rever- 
r^TQ       -|  fion  or  remainder  is  in  the  king,  as.  is  aforefaid,  by  reafon  of 
Vol  J'  ^J  thefe  words  in  the  faid  ad  (the  faid  recovery,  or  any  other  So  refoWed 
thing  or  things  hereafter  to  be  had,,  done,  or  fuflered  by  or  againd  Pafcb.  5i  BUi. 
any  fuch  tenant  in  taile  to  the  contrary  notwithftanding),  which  ^^  ^(y*^»  in 
%yord8  include  a  fine  levied  by  fuch  a  donee,  and  reilraineth  the  jn^Comm^i* 
fame.  Banco. 

Eigbtly,  but  where  a  common  recovery  (hall  barre  the.eftate  taile,  (q  Rep.  77.) 
notwithftanding  that  ftatute,  there  a  fine  witli  proclaii^ations  (hall 
barre  the  fame  alio. 

Ninthly>  where  the  faid  latter  words  of  the  ftatute  be  (had,  done,  (sCro,  4S0. 
or  fuffered  by  or  againft  any  fuch  tenant  in  taile,)  the  fenfe  and  Cro.  Elix.  695. 
conftrudion  is,  where  tenant  in  taile  is  partie  or  privie  to  the  ad,  Sid.  166. 
be  it  by  doing  or  futfering  that  which  ftiould  worke  the  barre,  and  m^**46M 
not  by  nieere  permiftion,  he  being  a  ft  ranger  to  the  ad.  (i)  *^ 

As  if  tenant  in  tayle  of  the  gift  of  the  king,  the  reverfion  to  the  go  holden  Trin, 
king  expedant,  is  dilfeifed,  and  the  difieifor  levie  a  fine,  and  five  39  Elis.  Rot. 
yeares  pafte,  thisftiall  barre  the  eftate  taile  (o):  and  fo  if  a  colla-  19I4,  inter 
terall  anceftour  of  the  donee  releafe  with  warrantie,  and  the  donee  StTatford  &  Do. 
fuft'er  the  warrantie  to  dofcend  without  any  entry  made  in  the  life'  ^^^^  ommum 
of  the  anceftour,  this  ftiall  binde  the  tenant  in  tayle,  becaufe  he  is  (Hob.  339^ 
not  party  or  privie  to  any  ad,  either  done  or  fufifered  by  or  againft  i  RoU.  Abr. 
him,  ^^^) 

Tenthly,  albeit  the  preamble  of  the  ftatute  extend  onely  to  gifts 
in  taile  made  by  the  kings  of  England^  before  tlie  a6t  (viz.  hath 
^  given  and  granted,  &c.),  and  the  body  of  the  ad  referreth  to  theC 
preamble  (viz.  that  no  fuch  feigned  recovery  hereafter  to  be  had 
againft  fuch  tenant  in  taile),  fo  as  this  word  (fuch)  may  feeme  to 
couple  the  body  and  the  preamble  together ;  yet  in  this  caf]^  (fuch)  -     -  ' 

IhaU  be  taken  for  fuch  in  equall  mifchiefe,  or  in  like  cafe  ;  tind  by 
divers  parts  of  the  ad  it  appcareth  that  the  makers  of  the  ad  in* 
teladed  to  extend  it  to  future  gifts  ;  and  fo  13  the  law  taken  at  this 
da^  \Ntbout  queftion.  .         > 

A  recovery 
(1)  f  Spe  Mot*  ihO  (^)  r&e  Note  %%^.^ 

Ff3 


Lib.  3.  Cap.  13. 


Of  Warrantie. 


Sea.  709. 


53  £.3.  Judge- 
luem  S52. 
»H.  «.  55. 
tOH.6.5. 
ME.  4.  5.b. 
15E.4.  8. 
F.N.  B.  134.  b. 
PI,  Com.  237. 
28  E.  3.  95.    F. 


A  recovery  in  a  writ  of  ri^ht  againft  tenant  in  taile  without  a 
voucher,  is  no  barre  of  any  gift  in  tailc. 

If  tenint  ill  taile  tbr  remainder  over  in  fee  ceflfe,  and  the  lord 
recover  in  a  cvfavit,  this  flu'll  not  i)arre  the  cftate  taile,  for  the 
ifliie  fliall  recover  in  VLformcdon ;  neither  were  either  of  thcfe  barres 
when  Littleton  wrote.     But  let  us  now  hcare  Littleton. 

X.  B.  28,  L 


Sea.  709. 


/TE  My  fi  tenant  en  taile  difconti- 
nua  le  taihf  et  ad  ijfue  et  devy,  et 
Vuncle  del  iffim  relefla  al  difcMitiuuee 
ove  garraniie,S(c.  efmontjifaus  ijjue^ 
ceo  eft  collateral  garrantj/  al  ifjue  en 
taile,  pur  ceo  que  le  gavrantie  dij- 
cetidififur  I'iffiie,  le  quel  ne  poit  joy 
conveyer  a  le  taile  per  meane  dejhr^ 
uncle. 


A  LS  O,  if  tenant  in  taile  dt/conii- 
"^  nue  the  taile,  and  bath  iffue  aod 
dieth,  and  the  uncle  of  the  LiTuc  re* 
leale  to  the  dilcoatinuee  witb  war* 
rantie^  Sec.  and  dieth  without  illtie, 
this  is  a  collatcrall  warrantjr  to  the 
iffue  in  tavle,  becaufe  the  warranty 
defceudctK  upon  the  iffue,  that  can- 
not convey  hioifelfe  to  the  eatayie 
hy  uieane:>  of  his  uncle. 


PL  Cms.  h\. 

307.  m.  in  Sla- 
lfinjeloa*s  cafe. 
(^  Roll.  Abf. 
745.) 
(X'oft.  374.  b.) 

(3  Rep.  59.) 
(Ante  6.  b.) 


[fe]  U  H.  4.  55. 
10  KlI^.  Dier 
f71. 

PJ7H.4.9. 


Corone  Sia^f. 


Braxton  lil».  i. 
cap.  9. 

[n]  Rot.  Par- 
liament .50  E.3. 
num.  77. 


^FLE  Teaf(^  .vh«rffore  the  wanantit  of  the  uncle  .{lavifig  ao 
right  to  the  ian4  entdiUd  Hiull  barre  the  iflUe  ia  tayjc  U*  iof 
that  the  law  prefumeth  that  the  uncle  would  not  unnaturally  dUlient 
his  law  full  heire,  being  of  his  owne  blovid,  of  that  n^ht  which  the 
uncb  never  had,  but  came  to  the  heire  by  aiiother  meane,  unkHe  bee 
would  leave  him  greater  advancement,  ycmo  prarfuntiii/ir  olieMm 
poller itat an  fact  prictulijfe.  And  in  this  cafe  the  )aw  will  admit  no 
proofe  againil  that  which  the  law  prefumeth.  And  fo  it  is  of  all 
other  colldterall  warranties  ^  for  no  man  is  prefumed  to  doe  anj 
thing  againd  nature.  - 

[k]  And  the  like  holdeth  in  fome  Qther  cafes :  as  if  a  rent  he 
b^oinde  for  twentie  year«s,  and  the  lord  make  an  acquittfuicr  for 
the  lad  that  is  due,  all  the  reft  are  prefumed  to  be  paid ;  au^he 
law  will  admit  no  proofe  againft  this;  prefumpt ion  (3).  [/]  So  if  4 
nian  be  within  the  foure  feas,  and  his  wife  hath  a  childe,  the  law 
prefumeth  that  it  is  the  cliilde  of  the  hufband ;  and  againft  this  pre- 
fumption  the  law  will  admit  no  proofe.  (4) 

[7;^]  If  a  man  that  is  innocent  be  accufed  of  felony,  ctnd  for  fear 
flielh  from  the  fame,  ulhtiit  he  judicially  acquitteth  himfelfe  r^^^  ■  i 
pf  the  (elonie,  yet  ii  it  be  fovmd  that  he  fl^d  for  the  felonie,  w'  •5'  *^J 
he  ihall,  nolwithilanding  his  innocencie,  forfeit  all  his  ^oods  and 
fihattels,  debts  and  duties  ;  for  as  to  the  forfeiture  of  them,  the  law 
will  admit  no  proofe  agamic  the  prefumption  in  law  grounded  upon 
his  flight :  and  fo  in  many  other  cafes.  But  yet  the  generaujikk  is, 
Quod fiab'itur  prccjliptpiloni donee  probeti^r  i^  cQntrarii/imi  but,  as 
you  fee,  it  liath  many  exceptions, 

[/i]  It  huth  beene  attempted  m  parliament,  thai  a  ftatute  might 
be  made,  that  na  man  ihould  be  baxred  hy  a  warrantie  ^oUaterallt 


ii)  £8te  Kfite  32$.]  (f }  B«t  ^  ant.  S14.  lu  npte  ^. 
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but  where  alTets  defcend  from  the  fame  anceftor  (i);  lut  it  never 
-<Kioke  eifed,  for  th»t  it  ihould  weaken  common  a#)urances.  {i) 


Sea.  710. 


TTEMfJi  le  tenant  en  tayh  ad  if- 

■     fue  deux  Jiles  et  moru/i,  et  l^eigne 

entra  en  le  entierty^  et  ent  fait  un 

Jeqffement  en  fee  ove  garrantie,  S^x.  et 

puis  Veignejue  morujifans  ijj'ue ;  en- 

ceji  cas  le  puifne  file  eft  barre  quant 

at  un  moitie,  et  quant  al  auter  moitie 

.  el  fiefl  pas  bane.     Car  quant  a  la 

fHoitte  que  affiert  a  le  puifne Jile,  el  efi 

barre,  pur  ceo  que  quant  a  eel  ^  part 

el  nepoit  conveyer  le  difcent  per  mtj 

le  maine  de  fan  eigne  Joery  et  pur 

ceo  quant  a  eel  moitie,  ceo  eji  un  col-- 

'  lateral  garrantit,     Mes   quant    al 

auter  moity,  que  affiert  a  Jon  eigne 

^Joer,  le  garrantie  n^eji  pas  barre  a  le 

puifne Joer,  pur  ceo  que  el  poit  con- 

veyer  fon  difcent  quant  a  eel  moitie 

que  ajffiert  a  fon  eigne  foer  per  mefme 

le  eigne  foer,  iffint  quant  a  ceJi  moitie 

que  affiert  al  eigne  foer,  le  garrantie 

eJi  lineal  al puyrie  foer. 

filler,  the  warrantie  is 


A  L  S  O,  if  the  tenant  in  tayle  hath 
"^^  iflue  two  daughters  and  dieth^ 
and  the  elder  entreth  into  the  whole, 
and  thereof  maketh  a  feoffement  in 
fee  with  warrantie,  8cc.  and. after  the 
elder  daughter  dieth  without  iflue  ; 
in  this  cafe  the  younger  daughter  is 
harred  as  to  the  one  moitie,  and  as 
to  the  other  moitie  ihee  is  not  barred^ 
For  as  to  the  moity  which  belongcth 
to  the  younger  daughter^  fliee  is 
barred,  becaufe  as  to  this  part  ihee 
cannot  convey  the  difcent  by  meaoes 
of  l»er  elder  fifter,  and  therefore  as 
to  this  moitie,  this  is  a  coUaterali 
wauantie.  But  as  to  the  other 
moitie,  which  belongeth  to  her  elder 
filler,  the  warrantie  is  no  bar  to  the 
yoanger  fifter,  becaufe  (he  niay 
convey  her  difcent  as  to  that  moitie 
which  belongeth  to  her  elder  fifter 
by  the  ftfme  elder  fifter,  fo  as  to  this 
moitie  which  belongeth  to  the  elder 
lineal!  to  the  younger  fifter*   ^ 
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7pT  notd,  que  efuant  a  eeluy  que 
'^  demanila  fee Jimple  per  afcun  de 
fes  auncejiers,  it  ferra  barre  per 
warrantie  lineal  que  difcendifl  fur 
luy,finoh  quefoit  rejlraineper  qjcun 
e/latute. 


AND  note;  that  as  to  him  that 
"^^  demandeth  feefimple  by  any  of 
his  ancefiors,  he  fiiall  be  barred  by 
warrantie  lineall  which  defcendeth 
upon  him,  unlelTe  he  be  reftrained 
by  fome  Itatut^. 


Sea.  712. 

7LfI!S  ilquedemandefeetaileper  TiUT    hee  that  deniandcth  fee 

^       briefe de formedon en difcenaer,  ■  tayle  by  writ  of formedonin  dif-^ 

^ef^rra  my  barre  per  li/^al  garran-  cen^er^  (hali  not  bee  barred  by  lineall 

ti^»  warranties 

;pai%  'tmjti  qui  i^fiert  a  Apr«  I.,  and  M.  and  Roii. 
(ij  [Sec  N^  3»7']  (*)  [Sec  Note  j^S,] 

rf4     .' 
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tie,ftnon  que  il  adaffets  per  tiifc\it  eA  warrantie,  uniefle  lioe  liath  affets  by 

fee  fimple  per  mejuie  rauncejUr  que  difceot  in  fee  funple  by  the  tame 

Jijl  le  giirranty,    Mes  collateral  gar^  anceftour  that  made  the  worrantk. 

rantie  ejl  barre  a  celuif  que  demanda  But  coiiatemii  warraiiiie  is  a  banc 

fee^  et  auxy  a  ce/uj/  que  demawla  to  him  that  demandeth  fee,  and  sdfo 

fee  taile  fans  a fcun  outer  difcent  dcfee  to  him  that  demandeth  fee  tajrie 

fimpL^,  finon  en  cafes  queux  font  re-  without  any  other  difcent  of  fee 

fuuines  per  les  ejiatutes,  et  outers  filnple,  except  in  cafes  which  are 

cafes  pur  certaint  caife$,  come  ferra  reftrained  by  the  flatutcs,  and  ia 

dit  eu  aprts.  other  cafes  for  certaine  caufes,  as 

i})ull  be  faid  iiereafter.  (i) 

5  fi.  8.  GanJTB.  "  y4  I>  iftie  deux  files*'    If  hufband  and  wife,  tenants  in  efpeciall 

Lib.  a.  fol.  41.  tdvii,  have  iiiue  a  daui;hter,  and  the  wife  die,  the  huftaod  by 

^  '         a  fecond  wile  liath  iflue  another  daughter,  apd  difcontinuetb  ia  fte 

(to  Hep.  0^.)     ^^^d  dietb,  a  colluterall  anceAor  of  the  daughters  releafcth  to  tbe  dif- 

coiitinuce  with  warranty  and*  dieth,  the  warrant ie  defcendelh  upon 
both  daughters',  yet  the  iDiie  in  taile  (hail  bee  barred  of  the  whole; 

(Ante  ^6T.  b.)     for  in  judgement  of  law  the  entire  warrantie  dejbendeth  upon  botli 

(ig'Cfo.  fir,       of  them. 

**  Et  V eigne  enter  tti  I'vitiertie,  ct  ent  fait  un  feoffemeni^  4*^.* 
Here  it  is  to  bee  underftood,  that  when  one  coparcener  doth  generally 
(Ant. 489.  a«  enter  into  the  j^hole ,  this  doth  not  deveft  the  eflate  which  defdend- 
?^w^  •  ^^^  ^^  ^^*  ^"^  ^^  *  other,  unlefle  \htt  thftt  doth  enter  claitnelh 
fulr^Z^lIt  the  whole,  and  taketh  the  profits  of  the  whole ;  for  that  (hall  de\cil 
Dircent,  Se6l.  •     ^he  freehold  in  law  of  the  other  parcentr. 

398.  Otherwife  it  is  after  the  parceners  be  a<ftually  fcifed,  thcfaki4g 

pf  the  whole  profits,  or  any  claime  made  by  the  one,  'cannot  pat  the 
other  out  of  poflelfton  without  an  actuall  nntting  out  or  dif*-  r^^^  « 1 
\  feifin.    And  in  this  cafe  of  Littleton^  when  one- coparcener  lo74»  «•! 
entreth  into  the  whole,  and  maketh  a  feoflfement  of  the  >vli6k,'thts 
develteth  the  freehold  in  law  out  of  the  other  coparcener. 

Now  feeing  the  e^trie  in  this  cafe  of  Littleton  devefted  not  the 

eftate  of  the  other  parcener,  if  no  tarther  proceedhig  had  becnc, 

then  it  19  to  be  demanded,  that  feeing  the  feoflfement  doth  wofke 

•the  wrong,  and  bee  the  wrong  either  a  difleifin,  or  in  haturc  of  aa 

abatement,  how  can  the  warruntie  annexed  to  that  feoflemeut  that 

wrought  the  wrong  be  coUaterall,  or  binde  the  youngeft  fiftcr  for 

her  part?  To  tliis  it  is  anfwered^  thit  when  the  one  filter  entreth 

n.  Com.  513.     into  the  whole,  the  iwlMlion  being  void,  and  maketh  a  feoflTement 

( 5  Ueji.  .51.        in  fee,  this  aft  fubfequeht  doth  f(»  eKplaine  the  entry  precedent  into 

VoCt,  377.  A.)      the  whok',  that  now  by  conftruclion  of  law  fhe  was  only  feifed  of 

the  whole,  and  thia  feoffeinent  pan  bee  no  difleifin,  becaufe  the  otb«'r 

(Sef^,^99.         filler  was  nevfr   feifed;    nor  any  abatement,  becaufe  they  both 

Voii.  JiU.  b.)     made  but  one  ?ieire  to  the  miceftour,  and  one  freehold  and  inBeri-« 

•         ' .    tance  defceuded  to  them.     So  as  in  jvidgement  of  law  the  warrat^tie 

doth  not  commonco  fiv  diifcifin  or  by  abatement,  and  without  quef- 

.    ^        lion  her  eiitric  Was  iin  intniliuiu 

.  \.  .  /  Tenant  in  taylo  hath  itihe  two  daughters,  and  difconlinueth  in 

fee,  the  youngelt  diHcifcth  the  difeontinuee  to  the  nfe  of  hcrftlte 
and  htr  filleri  the   difeontinuee  oulleth  Iier|   againft  whom  iht 

^  ,  recovereth 

.f 
( J )  TMe  ikhrervfttfon^  nf  Lord  Vatighan  on  this  Se^ioni  and  the  9«mmeiit  upon  it|  dderrfi 
at  catiyc  pci^fai.    Set  Vaiigh,  375, 
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•recovcrethin  axt  affife,  tke  eldeft  agreelh  to  the  diifeifm,  as  ii\t  may, 
agalnlt  her  lifter^  and  become  joyntenunt  wi&  her.     And  thusas  the 
bookein  the  21  AtOle  [jt]  to  be  intended,  t)ieGafe  being  no  other  [nj  ?i  Afi*. 
ineifed;  but  "l^.  difieiieth  one  to  the  uie  of  liimfelfe  and  B,  B.  p- 19. 
^greeth ;  by  this. he  is  joyuienant  with  A,  t*^"*-  ^^^0 

-  ■  ••  »  ,    . 

r.^^A    u  1    "  -E/  yiotay  que  quant  a  ccluy  que  demandafcejimpley  ^c»'  3  jj.  3,  ^, 
*-*^ '  ^\    *  J  In  thefe  two  Sedions  there  are  expreUed  tourc  legall  conclu-  4  K.  ;j.  aa  $d. 
lions  :  t^  E.  3.  66. 

Firft,  that  a  lincall  warrantie  doth  binde  the  right  of  a  fee  J  J/  ^-  ^-  *^» 
iimple.  IDE.  3  14 

Secondly,  that  a  lineall  warranjtie  doth  not  binde  the  right  of  an  15  £.3.  Gait, 
edate  taile,  for  that  it  is  retrained  by  the  flatute  of  dofiis  cundi-  $7.    20  £.  ^d^ 
tionalibtts.  Ibid.  39. 

•>    -Thirdly,  that  a  lineall  warranty  and  afiPets  is  a  barre   of  the  IJg  |  U* 
right  in  taiie,  and  is  not  reflmined  (as  hath  beeue  faid)  by  the  4^  j^  ^ 
ti^ld  ad.  Gwr.  16.  Mch. 

Fourthly,  that  a  collaterall  warranty  made  by  a  collateral!  an-  38  E.  3.  Coram 

.x:eftor  of  the  donee,  doth  binde  the  right  of  ah  eftate  taile,  albeit  2f|^^|^^^ 

tiiere  be  no  afl'ets ;  and  the  reafuu  thereof  is  upon  the  flatute  of  ^^^ 45Afl: IL 

donU  cojiditiQiialibus,  for  that  it^s  not  made  by  the  tenant  in  taife,  p).  Ci*ra.  .554^ 

lice,  as  the  hneall  warrantie  is.  19  £.  4. 10. 

Vid.  Sea.  703. 747. 

To  this  may  be  added,  that  the  warranty  of  the  donee  in  taile,  (Moor  9(5.  w- 
wbich  ia  collaterall  to  the  donor,  or  to  him  in  remainder,  being  $?"*•  ^^^ 
heine  to  him,  doth  binde  tliem  without  any  alfeis.     lor  though  the  Sc«Vadgb.36S0 
alienation  of  the  donee  after  iilue  doth  not  barre  the  donor,  which 
wa$  %hfi  mifchiefe  provided  for  by  the  a^>,  ^t  the  warranty  being 
coUaterall  doth  barre  both  of  them ;  for  the  u6l  reftraioeth  not 
that  warranty,  but  it  remaineth  at  the  common  law,  a&  LUiition 
after  faith:  and  in.  like  mamier  the  warranty  of  the  ^onee  doth 
barre  him  ia  the  remainder, 

''.  J^dSy  (id  eA)  quod  tantundem  valet,"  fuflficient  by  difcenl.  Fleta  lik  9.  e*. 

iNote,  aiTets  requifite  to  make  a  lineall  warranty  a  barre  muft  ^5.  Brltton  185. 
iavc,  fix  qualities.     Firft  it  muft  be  afiets  (that  is)  of  equall  value  t/^'o^*^**^ 
pr  more  at  the  time  of  the  difcent.    Secondly,  it  mull  be  of  difcent,  ^^  ^ 
ai)d  not  by  purchafp  or  gift.    Thirdly,  as  Littleton  here  faith,  it  43E.  3.9, 
mull  be  aHets  in  fiee  fimple,  and  nut  in  taile,  or  for  another  man's  7  H.  6. 3. 
life.    Fourthly,  it  muft  defcepd  to  him  as  heire  to  the  lame  an-  ^^p*,?"??' 
ceftor  that  made  the  warranty,  as  Littleton  alfo  here  faith.  Fif;hly,  77^75^ 
it  mull  be  of  lands  or  tenements,  or  rents,  or  fer^es  valuable, 
or  other  profits  iflUing  out  of  lands:  or  tenements,  and  not  per*  24  £.  3*  47. 
fonall  inheritances,  as  annuities  and  the  like.    Sixthly,  it  muft 
be  in  ftate  or  intereft,  and  not  iji  ufe  or  right  of  adions  or  rights  of  (^  R^p*  S6-) 
entry,  for  they  are  no  aiTets  until  they  bp  brought  hito  pofleflion.   [a]  Si  £.  n. 
[a}  But  if  a  rent  i;i  fee  fimple  iiTuing  out  of  the  land  of  the  heire  Air.  5.  13  K.  3. 
^efcend  unto'faim  whereby  it  is  extinft,  yet  this  is  aflets,  and  to  R«co'«'itwi 
this  pui-pofe  hath  in  judgement  of  law  a  continuance.  Lib!  3.  fol.  31. 

,    [^j  A  feigniory  in  fee  almoigne  is  no  afiets,  beqaufe  it  is  not'  Butler*3tBaLer'i 
valuable,  and  therefore  nOt  to  be  extended;  and  fo  it  feemetkof  caiv.   ' 
a  feigniory  of  homage  and  fealty.     But  an  adivoirfon  is  aflets,  [j^/'^^^* 
whefeof  [cj  Fleta  faith  ;  Jtpn  de  e^clejiis  qn^ead  don^tioaem  domini  ^5?rem  fi» 
vettmcnt  qttot/untf  tt  qux,  et  ubij  et  quantuitt  vqtcat  q^a  liber  tcclejia  [cfvxtxm^  lib.  i 

ftr  cap*€5b 
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Dritton  fol.  15.5.  per  annum  fecundum  vermn  ipjus  ttjlimationcm,  et  pro  marcdfoVihs 
5  H*^?*  3*''*^"*  <?5ffn<<fl^ar,  utjr  eaclejia  centum  marcas  valeat  per  aimwHy  ad  ccniw 
SJH.6.  «i.       folldos  exteadatftrddtocatio  per  anrntm.  (i)  And  berewitb  agreeth 

BritioHf  and  others  have  reckoned  a  ihiliing  in  the  pound ;  and 
Briiton  addeth  further,  mesji  la  advawjbn  dmjiejtre  vendue^  adoaqwa 
ferr^  le  reafonahle  price  foionque  k  valuf  en  Mn  an  a  eel  exUM, 
Wherein  it  is  to  be  obferved,  that  antiquitie  did  ever  reckon  by 
marJies. 


Garr.  102. 


Se6fc-  713. 


TTE  Mf  fi  ierrefoitdona  a  un  home 
et  a  les  heires  defon  corps  engend^ 
re^  ie  quel  prcnt  feme,  et  orU  ijjuejits 
entep  euxy  et  le  haran  difconttnva  Ie 
taile  en  fee  et  devy,  etpuis  la  feme 
relefja  at  difcontinuee  ejifee  ove  gar- 
rauCie,  Sfc.  et  morujl,  et  le  garrantie 
difcendijl  a  lefitSj  ceo  ejl  tm  collateral 
garrautie. 


A  LSO,  if  land  be  given  to  a  man, 
■^^  and  to  the  heires  of  his  bodie 
begotten,  who  taketh  wife,  andhava 
ifliie  a  foQ  betweene  them,  and  tlie 
hu(band  difcontiuues  the  taile  in  fee 
and  dieth,  and  after  the  wife  releaf- 
eth  to  the  difcontinuee  in  fee  with 
warrantie,  8cc,  and  dieth,  and  the 
warranty  del'cends  to  the  Ion,  this 
is  a  GoUatemll  warrantie. 


HTHIS  cafe  ftandeth  upou  the  fame  reafon  (bat  divers  other  for- 
"*"  merly  put  by  our  author  doe,  vis.  that  faecaiife  the  heire  cUdm- 
eth  only  from  the  father  per  formats  doni^  and  nothing  from  tiie 
wife,  that  therefore  the  warrantie  of  the  wile  is  collaterail,*  aod 
the  warrantie  tnade  by  any  anceftor  male  or  lunaia  of  thewiit 
bindeth  ;  and  here  the  warrantie  delcendeth  alter  the  difcentof  the 
right. 


(9Bep.  145.  a.    Ant.  187.  a.) 

TLfE  S  fi  tenements  foyent  dones  a 
'^^  le  bmron  et  a  fa  feme  y  eta  les 
heires  de  lour  deux  corps  engendresy 
queuxont  ij)uefts,  et  le  baron  difcon^ 
tinua  le  taile  et  mom^y  et  puis  la  feme 
releffa  ove  zarrantie  et  TMom/l,  ceft 
garrantie  n  eftforfque  un  lineal  ^ar^ 
rantie  a  le  Jits;  car  lefits  ne  Jerra 
harre  en  ceocasde  filer  fon  breve  de 
formedon,  finon  que  il  ad  qffetsp& 
difcent  enfeefimpleperfa  mere,  pur 
ceo  que  lour  ijfue  en  vri^fe  de  forme- 
don covient  conveyer  a  luy  le  droit 
come  heire  ft  fon  pere  et  aja  mere  de 
lour  *  deux  corps  engendr^s  per  forme 

del 
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[375.  a-i 


TJ  UT  if  lands  be  given  to  the  huf- 
•*^  band  ^nd  wife,  and  to  the  heires 
of  their  two  bodies  begotten,  who 
have  ilTue  a  fon,  and  the  hu(band 
difcontinue  the  taile  and  dieth,  and 
after  the  wife  releafe  with  warran-' 
tie  and  dieth,  this  warrantie  is  but 
a  lineall  warranty  to  tlie  fon;  for 
the  fonne  ihall  not  be  barred  in 
this  cafe  to fue  l^s  writ  offormedon, 
iinleffe  that  hee  hath  afieta  by  dif- 
cent iri' fee  (impleby  his  mother, 
becaufe  their  iffue  in  the  writot 
formedon  ought  to  convey  to  him 
tb^e  ^ight  as  heire  to  l^is  father  and 


*  4twt  not  in  L.  aad  M.  norJlioh, 
(t)  ^ro.  Jfitsfir  Difciwt  m  coi^tn^. 
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del  done ;  et  ijjint  en  tiel  cafe,  le  Mr-  motlrer  of  their  two  bodies  begottea 
rantie  tie  le  pereet  le  sarrahHe  ae  la  performam  doni ;  and  fo  in  this  cafe 
mere  ne  font  forfciiie  lineal  garrantie  the  warrantie  of  the  father  and  the 
al  heirei  ^c.  warrantie  of  the  mother  are   but 

lineall  warrantie  to  the  heire,  &c. 

XT  ERE  is  a  point  worthy  of  obfervation,  that  albeit  in  this  xrafe  85 B«  3.  tiu 
^     tbe  iffue  in  taile  rauft  claime  as  heire  of  both  tbeir  bodies,  yet  ^*"'-  '^^^ 
the  warrantie  of  either  oi*  then)  is  Hneall  to  the  ilTue ;  and  yet  tbe  (9  Holl.  Abr. 
iiJue  cannot  claime  aa  beire  to  eitlier  of  them  alone,  but  of  both.  J^t  •  A"*-  IB^-*- 

.    If  lajids  be  given  to  a  man  and  to  a  woman  unmarried,  and  the  '^ 

heires  of  their  two  bodies,  and  tbey  intermarrie,  and  are  diifeifed^ 
and  the  bulband  releafe  with  warrantie,  th.e  wife  dieth,  the  hufband 
.dietb,  albeit  the  dwnees  did  lake  by  mo'ties,  yet  .the  warrantie  is 
lineal!  for  the  whole,  becaufe,  as  our  author  here  faith,  tbe  ifliie  "^ 

muft  in  a  formedon  convey  to  him  the  right  as  heire  to  his  father 
and  his  mother  of  their  two  bodies  engeudred ;  and  therefore  it  is 
coUaterall  for  no  pait. 


^Sea.  715- 


JPT  nota,  que  en  chefcun  cas  ou 

'^  home  d^mathda  tenements  en  fee 

taile  per  brief e  de  formed  on, /?  afcun 

deliyue  en  le  taile  que  (ivoit  pojj'ejjion, 

ou  ipieu^avoit  afcun.  pojjejion,  fait 

nn  garrantie,  Sfc.  fi  celuy  que  Juijl 

le  briefe  de  formedon  pm£oit  per 

afcun  pojibilitie,  per  matter  quepuif 

Joit  ejire  en  fait,  coiiveyer  a  lay,  'per 

P  ,  -,  my  celuy  que  Jiji  legatrantie 

L375«  ^'jperforme  del  done,  ^  ceo  eft 

un  lineal  garrantie^  et  nemy  collar 

terat. 


AND  note,  that  in  cverie  cafe 
"^^  where  a  man  demandeth  lands 
in  fee  taile  by  writ  qf  formedon,  if 
any  of  the  iilue  in  taile  that  hath 
poflcllion,  or  that  hath  not  poifet 
lion,  make  a  warrantie,  &c.  if  hee 
which  fueth  the  writ  of  formedon 
might  by  any  poflibilitie,  by  matter 
which,  might  be  en  fait,  convey  to 
bim,  by  him  that  made  -the  warran- 
tie performam  dqniy  this  is  a  lineall 
warrantie,  and  not  coUaterall. 


r\  T  this  hfiicient  hath  bee ne  J*aid  before, y^i  nunquim  nimis  did-  35  £.  5. 
tur  quod  nunqudm/atis  dicitur^  for  it  is  a  point  of  great  ufc  0$x*TS. 
pnd  ^oufequence*  - 


Sea,  716. 

(Vaugh,  577.)     (8  Rep.  51.)    (Vangh.  367.  3tr.) 

TTEMj  ft  home  od  ijfue  tro^sjits,  ALSO,  if  a  man  hath  iflue  three 

•    etil  dona  terre  al  eigne  fits,  a  aver  "^  fonnes,  and  giveth  land  to  the 

ft.iener  a  luy  et  a  les  heire^  de  fon  eldeft  fonne,  to  have  and  to  hold  to 

eorpt  (f^^jidresf  etpur  default  de  tiel  bim  and  to  the  heires  of  his  bodie 

i(fue,:ler^nainderaln^uln€3fit$,aluj/^  begpft^n,  ^nd  for  default  of  fuch 

€t  4^  les  heires  de  foi}  eorps  engendreSf  iflue,  the  remainder  to  the  middle 

ftpird^atdtdetiet^lJuefdelmulnes,  fonnci  tohin^and  to  the  heires  of 

le  .                                     Ws 

f  &c,  added  ]^  and  M,  and  Roh.        «  f  4dmidi^s  nat  in  L.  and  M.  nor  Roh. 


Lib.  3.  Cap.  13.         Of  Warrantic. 

i»  remainder  al  puifnejlts,  et  lesheires 
dejon  eorpi  engendre^\  en  ceji  cas^ji 
Veigne  X  aijcontinua  le  taile  enfeey  et 
Migeluy  et  fes  het^resa  garrantic^ 
ft  tnoruji  fatis  iff'ue,  ceo  eji  nn  colla- 
tend  gttrraHtie  al  mufnesjits,  etjerra 
barre  a  demaunder  mefme  la  iene  per 
force  del  remainder ;  pur  ceo  ffi$e  le 


Sea.  71  ri 


're/nainder  eft  Jon  title,  et  Jon  eigrte 

frere  eJi  collateral  a  eel  title,  que 

commence  per  force  del  remainder, 

£n  mejme  le  maner  eji^  Ji  le  mulnei 

Jits  avoil  mefme  la  terre  perforce  del 

remainder^pur  ceoquefon  eigne  frere 

He  Jiji   aJcuH  dijcontiuuance,    mes 

fnoruftfans  iffiie  defon  corps,  et  pais 

h  miUnesfaii  un  difcontinuance  ore 

gorrantie,  S^c.  et  mortylfatisiffue,  ceo 

eft  un  collateral  garrantiea  le  puifne 

Jits,    Et  aw^  en  ceft  cafe,  ft  ajcim  de 

/rs  ditsjitsfoit  diffeijie,  et  le  pere  fue 

Jifi  le  done,  A'c.  reiejja  a  le  dijfefor 

toutfon  droit  §  ove  garrantie,  %  ceo 

eft  un  collateral  garrantie  a  celajt/Jits 

fur  que  le  garrantie  difcendijl,  caula 

qua  fiipra.  , 


bis  bodie  begotten,  and  for  default 
of  fuch  iflfue  of  the  middle  ibiiiie, 
the  remainder  to  the  youngeft  ion, 
and  to  tke  heires  of  his  bodie  begot* 
ten ;  in  this  cafe,  if  the  elded  dK- 
continue  the  taile  in  f^e,  and  bicKte 
him  and  his  heires  to  warranties  and 
dieth  without  iflue,  thi»  in  a  coHa- 
terall  warrantie  to  the  middle  fon, 
and  (hall  be  a  bar  to  demand  th($ 
fame  land  by  force  of  the  remain- 
der ;  for  that  the  remainder  i^  his 
title,  and  his  elder  brother  is  colla- 
teral! to  this  title,  which  commen- 
ccth  by  force  of  the  remainder.  In 
the  fame  manner  it  is,  if  the  middle 
fon  hath  the  fame  land  by  fcH'ce  of 
the  remainder,  becaufe  his  eldeft 
brother  made  no  difcontinnancei 
but  died  without  iflue  of  his  bodie, 
and  after  the  middle  make  a  dilcon- 
tinuance  with  warrantie,  8cc.  and 
dieth  without  iflue,  this  is  a  cpUa- 
terall  warrantie  to  the  youngeft  fail. 
And  alfo  in  this  cafe,  if  any  of  (he 
faid  fonnes  be  diffeifed,  nnd   the 


father  that  made  the  gift,  &c.  re- 
leafeth  to  the  diffeifof  all  his  right  with  warrantic,  this  is  a  collateral! 
warrantie  to  that  ion  upon  whom  the  warrantie  .defc^ndeth,  caufa 
qudfapra,    • 


y 
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T^^  T  fie  nota,  que  lou  home  que  eft 
'^^  collateral  a  le  title,  +  et  ceo  re-- 
leofe  ove  garrantie^  Ssc,  ceo  eJi  un  cqU 


lateral  garrantie* 


[376.  a-l 


AND  fo  qote,  that  where  a  man 
'^^  that  is  collaterall  to  the  title,  and 
releafeth  this  with  warrantie,  &c« 
this  is  a  collaterall  warrantie. 


Garr.  101. 
VU  Sc«.  701. 


TJERC  it  appeareth  that  it  is  not  adjudged  in  law  a  coAateraH 
warrantie  in  refpe^  of  the  bloud,  for  the  warrantie  may  be 
collaterall,  albeit  the  blond  be  lineall  y  an^  the  waiTantie  n(iay  be 
lineall,  albeit  the  bloud  be  collaterall,  as  hatU  been^faid.  ]^ut  it  la 
in  law  (Jeemed  a  collaterall  warrant!^,  in  rcfpeft  that  he  that  mak- 
eth  the  warrantie  is  collaterall  to  the  title  of  him  upon  whom  the 
warrantie  dorh  fall ;  as  by  the  example  which  Littleton  here  puttethj^ 
and  by  that  which  hath  beene  formerly  faid,  is  manifeft. 


J /Ac  id«!ed  L.  and  M.  and  Roll. 
\  ef<•add^L.an4M•9UldRol^ 


^  ¥c»  added  I«.  and  M.  and  Rob* 
4  &€.  9fUkd  t.  ^n4^1, aodlMu 


Lib,  3, 


Of  Warrantie. 


Sea.  718. 


s^a.  718. 


TTEMy  fi  pier  dona  terre  a  fan 
ei^nejfits,  a  aver  et  tener  a  luy  et 
a  les  neirfs  males  defon  corps  engen- 
dreSf  U  remainder  a  lefecondJitSf  Sfc, 
fi  V eigne  Jits  alienaji  en  fee  ovejque 
gatrttiUie,  6^c.  et  ad  ijjiie  female,  et 
mornfi  fans  iffue  male,  ceo  rCeJi  pas 
o^HaiepaU  *garrantie  al  fecond  fits^ 
+  car  il  neferra  barre  defon  atlion 
de  formedon  en  le  remaitukr,  pur  ceo 
que  le  garrantie  difcendi/i  alfile  del 
ei^nejits,  et  nemy  alfecondfits:  car 
thefcun  garrantie  que  difcendiji,  dif 
cendift  a  celui/  que  eji  heire  a  luy  que 
fijl  le  garrantie,  per  le  common  /^. 


ALSO,  if  a  father  giveth  land  to 
"^^  his  ddeft  fon,  to  have  and  to 
hold  to  him  and  to  the  beires  males 
of  his  body  begotten,  the  remainder 
to  the  fecond  fonne,  &c.  if  the  eldeft 
fonne  alienetb  in  fee  with  war ranty, 
&c.  and  hath  iiTue  female,'and  dietti 
without  iifue  male,  this  is  no  coila* 
teniil  warranty  to  the  fecond  fon^ 
for  he  (hall  not  bee  barred  of  hia 
a6lion  of  formedon  in  the  remainder, 
becaufe  the  warranty  defcended  to 
the  daughter  of  th^  elder  fon,  and 
not  to  the  fecond  fonne :  for  every 
warrantie  which  defcends,  defcend* 
eth  to  him  that  is  heire  to  him  who 
made  the  warrants^,  by  the  common 
law. 


H 


ERE  is  rehearfed  a  maxime  of  the  common  law,  that  every  Vid.  Sc^5^ 
warrantie  doth  defcend  upon  him  that  is  heire  to  him  that  fi03.735,73J, 
made  the  warrantie,  by  the  common  law,  as  by  this  example  it  (Am.  3^9.  ii>   - 
appearcth,  Cro.  ElfaL  V^'.) 

"  J^eluygue  cjl  heire  a  luy  que  Jijt  U  garrantie  per  le  common 
"  ley,  SfC.'*  Hereupon  many  things  worthy  to  be  knowne  are  to  be 
underflood, 

[a]  Firft,  that  if  a  man  infeoffeth  another  of  an  acre  of  ground  [a]  40E.3. 14* 
with  warrantie,  and  hath  iH'ue  two  fons,.and  dieth  feifed  of  another 

acre. of  land,  of  the  nature  of  burrough  Englifh,  the  feoffee  is  im-  (Mod.  Rep,  96, 
pleaded,  albeit  the  warrantie  dcfcendeth  onely  upon  the  elded  2  Cro.  2ia. 
fonne,  yet  may  he  vouch  them  both  ;  the  one  as  heire  to  the  war- 
rantie, and  the  other  as  heire  to  the  land :  for  if  he  (hould  vouch 
theeldefft  fori  only,  then  Should  he  not  have  the  fruit  of  his  war- 
ranty, via.  a  recoverie  in  Value  ;  the  youngeft  fon  only  he  cannox 
vouch,  becaufe  he  is  not  heire  at  the  common  iuw,  upon  whom  the  ' 

warrantie  defcendeth.  (i) 

[b]  So  it  is  of  heires  in  gavelkind,  the  eldcft  may  bee  vouched   [h]  f?  K.  4. 10. 
r^-^    1   -|  as  heire  to  the  warranty,  and  the  other  fonnes  in  refpcd  of  4  E.  3.  55. 
L%J7"*  "'J  the  inheritance  defcended  unto  them,     [c]  And  in  like  fort,  ^^  ^-  ^- 1»  S- 

the  heire  at  the  common  law,  and  the  heire  o(  the  p.irt  of  the  mother,   /q  Sv*^*  ?*k  7* 
fhall  bee  vouched  :  but  the  heire  at  the  common  law  may  be  ViOuch-  [6]  ^9MT.  4. 
cd  alone  in  both  thefe  cafes,  ;it  the  eledion-of  the  tenant :  etjic  de  38  E.  3.  *it. 
JimlU/vs,     [d]  In  the  fame  manner  if  a  man  ciieth  feifed  of  certaine  ^^^^-  25.) 
lands  in  fee,  having  ifl'ue  a  fonne  and  a  daughter  by  one  venter,  and  [fl  ^?  ^^  ^' 
a  fonne  by  anothef,  the  eldoft  fonne  entreth  and  dieth,  the  land  35  h.^^. 
^  defcends 

+  car  il  nefirra  harre^^ne  luy  Itdera,  L.  and  M.  and  Roh. 

(i)  3S'E.  3-**-    43E.  3-»9-    48A(r.  41.    4E.  3.55,    ai  £.  3,  46.    si  £.  3.  35 
iiH.  7«.xi.    6H.  7.  «•    Halc^sMSS. 
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dcfcends  to  tbc  CidtT  ;  in  thij  caic  .tho  irarrantie  doCcendetli  on  th« 
fonue,  and  he  may  he  vouched  :is  he  ire,  and  the  iiAer,  as  heire  of  the 
land :  in  which  mid  the  other  cdle  of  burrough  Englifb,  the  foniie 
and  heire  by  \\\t  comuion  law  having  nothing'by  difcent,  the  who2« 
lofte  of  tli«  recoverie  in  v;duc  licth  npon  the  beires  of  tlie  land, 
albeit  they  be  no  heir*»8  to  the  warrantic.  Then  put  the  cafe  that 
FL  Con.  515.      there  is  a  warrantie  paramount.  Who  (hall  deraigne  that  warrantie  f 

and  to  whom  iholl  the  recompencc  in  vahie  goe  ?  Soiluc  have  iaid, 
that  as  they  are  vottched  together,  fb  (hall  they  aT'oueh  over,  and 
that  the  recomp«*nce  inviiluc  fhall  enure  according  to  th«  loffe; 
and  that  the  efleCt  miitl  purfue  the  canfe|  as  a  rrcoverie  in  Talue 
'  hy  a  warrantie  of  the  part  of  the  mother  (ttall  goe  to  the  heire  of 
the  part  of  the  nnother,  &c. 
^CnKflft.)  Some  others  hoid*  that  it  iJs  agaiuft  the  ma&iveof  law»  that 

they  that  are  not  lieire^  to  the  warrantie  iboold  joyne  iti  voucher^ 
«r  to  tiike  benefit  of  the  >iraixantie  which  defcended  not  to  them ; 
but  that  the  heire  at  the  common  law,  to.  whom  the  warrantie 
dcfcended,  (hall  deraigne  the  warrantie^  and  recover  in  value ;  and 
that  this  doth  ftind  with  the  rule  of  the  common  law. 

Others  hold  the  contrarie,  and  that  this  fhoold  l)e  both  againfc 
the  rule  of  law,  and  agaiuH  reafon  alfo ;  for  by  the  rule  of  law 
M  17  E.  8.  tit  [e]  the  vouchee  fhall  never  fue  to  have  execution  in  value,  untill 
Bccorerie  io  execution  be  fued  againft  him.  But  in  this,  cafe  execution  can 
IE  3  12.  ^  never  be  fued  againll  the  heire  at  the  common  law,  therefore  be 
33  E.  5.  cannot  fue  to  have  e^M:uti6n  over  in  value.    Secondly,  it  fholtald 

Jncfcm.  9!ff.  be  agsinil  reafon  that  the  heire  at  the  common  law  Hiould  huvi 
t4K3.  ib.  160.  totttm  hcrum^  and  tlve  fpeciall  heires  totum  dutnnwn,  I  finde  in  \mr 
18F' 5  SI  bookes  Q/']  that  this  reafon  is  yeelded,  that  the  fpeciall  heire  . 
Lib.  i.  fol.  96.  ^<^o^^  ^'^^  he  vouched  only  ;  for  (fay  they)  if  the  fpeciall  heires 
Shelteye'ac«fe.  flMold  be  vouched  only,  then  could  not  ihey  deraigne  the  w^utan- 
tf]  39  £^  3.  tie  over ;  which  (hould  be  mifchievous,  that  .they  /lM>uld  lofe  the 
Vouch.  94.  benefit  of  the  warrantie,  if  they  ihould  be  vouched  only.  But  if 
^owd^ll '■  ^^®  ^*^^®  *'  ^*  common  law  werp  vouched  with  (l^iUt  (a«  by  tlie 
Mwz«rs  cafe.)  '^^^  he  ought)  all  might  be  faved ;  and  therefore  iUidie  well  this 

point  how  it  may  be  done. 
Q;]  Vid«PI.  [^]  If  tenant  in  generall  taile  be,  and  a  common  recoverie  is 

/a*Ri'^*i^^*'  hadagainft  him  and  his  wife,  where  his  wife  hath  nothing,  and 
10  Rep.  55.  ^^^y  conchy  and  have  judgement  to  recover  m  value,  tenant  in  taile 
Dr.  and  Stiid.  dieth,  fuid  the  wife  furviveth ;  for  that  the  ilTu^  in  taile  had  the 
41.  b.  8  Hep.  whole  lolfe,  the  recompence  ihall  enure  wholly  to  him  -,  and  the 
101.  b.  See  Cro.  ^jfe^  albeit  (he  was  partie  to  the  judgemem^  ihaU  have  nothing  in 
El«.  670.)  ^jjg  recompence,  for  that  fhc  lofeth  nothing. 
[h]  17  £.  3.59.  [h]  If  the  b^rd  eigne  enter  and  t^e  the  profits,  he  ihall  be 
SO  E.  5.  vouched  only,  and  not  the   ballard  and  the  mulier ;  hecaufe  the  . 

3«  E^'i^^        haftard  is  in  appearance  heire,  and  (hall  not  difahle  himfclii&« 
Vouch.  94.  [d  1^  ^  °^>"  he  feifed  of  lands  in  gavelkinde,  and  hath  iiliM 

5  n.  7. 2.  (hree  fonpes,  and  by  obligation  bmdeth  himfelfe  and  bis  haivss  and 

[Q  11  a.  7. 18.  dieth,  ana^on  of  debt  ilialK  be  maintainable  againftall  the  tliree 
^•^  i'L^'t  f<AmeSy  for  the  heiie  is  not  chargeable  uulefie  he  hath  lands  by 

lit.  l^t.  /•  J'/*       *. 

Dy.  5  KK  S30.  ««ccnt. 

(Moor  74.)  W  So  if  a  man  be  feifed  of  land  on  the  part  of  hia  mother, 

[k]  nil. 7. 12.  and  binde   himfclfe  and  bin  heires  by  obligation^  and  dieth,  an 

( -  Cro.  2-'>.  b.  a(n:ion  of  di-bl  JhuU  lie  againft  the  heire  on  the  part  of  the  mother, 

*'ia.    iSiderf.  i^^ifjj^jy^  naming  of  the  heire  at  the  coiniuoii  law.    Ahd  fo  note  a 

diverfitie 


k  - 
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diverfitie  betweette  a  j^eribnaU  lien  of  a  bond,  and  a  reall  lien  of  a  SS8.  srt.  4ea 
warrantie.  ^^^^  25.) 


Sea.  719* 


*  J^OTA,  Jt  ttrrefoit  done  a  un 
home,  it  a  les  heires  males  de 


'M'OTE,  if  land  bee  given  to  a 
"^^  man,  and  to  the  heirs  males  of 

Jon  corps  engendf-eSf  et  pur  defauli  de  his  todie  begotten,  and  for  default 

tielifjiiey  le  remainder  ent  aj'es  heires  ox  fuch  iffue,  the  remainder  thereof 

females  defon  corps  engendres^  etpuis    to  his  heires  females  of  bis  *body  be- 

le  donee  en  le  taile  fait  feoffment  en  gotten,  and  after  the  donee  in  taylef 

feeovefqueearrantieaccordanty  etad  maketh  a  feoffement  in  fee  with 

' iffue  Jni  etfile  et  momji,  eel  gairantie  warrantie  accordingly,  and  hath  iffuc 

n'e/ifotjjfie  lineal  garrantie  a  lefts  a  fon  and  a  daughter  and  dieth^  this 

a  demannder  per  bnefe  de  formcdon  warrantie  is  but  a  lineall  warrantie 

en  le  difcondet;  et  auxy  ilrCejlforf  to  the  fonne  to  demand  by  a  writ  of 

que  lineall  a  le  fie,  a  demaunaer  ybrmrrfo/*  in  thedifcender*,  andalfo 

mefme la  terre per  brief edeioxmedon  it  is  but  lineall  to  tlie  daughter,  to 

en  le  remainder, ^aio/i  -^frere  deviajl  demand  the  fame  land  by  writ  of 

fa?is.ij]ue  male,  pur  ceo  que  el  claime  formedon  in  the  remaynder,  unleffe 

come  heir  e female  de  la  corps  fon  pere  the  brother  dieth  without  iffue  male, 

.  engendres.    Mes  en  cef  cas,  fi  fon  becaofe  flieo  claymeth  as  hetre  fe- 

frere  en  fa  vie  releafaf  al  difoonti"  male  of  the  bodie  of  her  father  in- 

nuee,  ifc,  ove  garrettUie^  Sfc.  et  puis  gendred.    But  in  this, cafe,  if  her 

morujl  fauns  iyiie,  ceo  eJlMn  collate^  brother  in  his  life  releafe  to  the  dtf* 

ral  garrantie  a  le  fie,  pur  ceo  queei  continuec,!  8tc.  with  warrantie,  &^. 

ne  poit  conveyer  a  luy  le  droit  que  el  and  after  dieth  without  iffue,  this  is 

ad  per  force  de  le  remaynder  per  af  a  collateral!  warranty  to  the  daugh^ 

cun  meane  de  difcent  per  fon  frere,  tcr,  becaufe  fhee  catinot  convey  to 

4>pur  ceo  :^  que  le  frere  ef  collateral  her  the  right  which  fhee  hath  by 

ale  title  jafoer,  et  pur  ceo  fon  gar-  force    of    the  remainder   by  any 

rantie  ejl  collateral,  o^c.  meancs  of  difcent  by  her  brothqr, 

for  that  the  brother  is  collateral!  td 
the  title  gf  his  fifler,,and  therefore  his  warranty  is  coUaterall,  See. 

TJERE  it  appeareth,  that  [/]  whenfoever  the  anceftor  taketh  [/}  1^4 fi.  S.  S6. 
anyeilate  of  freehold,  a  limitation  after  in  the  fame  convey-  ^  p******^^ 
ance  to  any  of  his  heires,  are  words  of  limitation,  and  not  of  pur-  40  e]  3  9^* 
(jhafe,  albeit  in  words  it  be  limited  by  way  of  remainder ;  (1)  and  sf  h.  8.  Br. 
therefore  here  the  remainder,  to  the  heires  females,  veAeth  in  the  Nofme  \h40. 
r  1  tenant  in  taile  bimfelfe^.  And  it  is  good  to  bee  knowney  that  ^  ^^  ^^^  ^  . 

1377'  a.  J  fy^  learning  fake,  and  to  find  out  the  reafon  of  the  law,  thefe  ff!^^}i  ^«  u 

limitations  sBoij.AbMi7. 


•  Nrta^Itm,  L.  an4M.  and  Rob.  Tottel;    1594,  by  C.  YtrtTweirt;   and  by 

fji/un^'jijbnf  L.  and  M.  Roh.  Pinfbiii  that  of  1639.    It  is  bowerer  obftrvabJe, 

Redman,  and  MSS.    This  reading,  which,  that  the  text  ftood  as  above  in  the  firft  edition 

materialij  altera  the  fenfe  of  the  above  paf-  of  Coke  upon  Littleton  i6aS,  and  in  all  the 

fage  of  Litdeton,  was  much  relied  on  by  editions  to  the  9th  incliifive. 

lord  Vaufhan  as  above  cited,  and  is  alfo  4*  '^  added  L.  and  M.  and  Roh. 

accerdingly  confirmed  by  edit.  1577*  by  R.  %  ^^  "^^  ^^  ^*  ^^^  ^*  ^^^  ^^^ 

(x)  [Sec  Note  3*9.] 


Lib,  a. ^^ap- 13.  Of^Warraftiie.  Seai  780, 

)  lull.  Abr.     '  liBii(fi6MI  \h  the  4ie&#i«  males  of  tbe  iiMlit,  JocUafter  ta  tbt^l^lra. 

ltH^6^3  14  ^o«*^*y«"<5es,  for  grcai  conveniences  may  arHe  jiiiei-uppn;  fc^.if 
f  d  H.  6^  Deti<;  ^u^  <^  tenwit  in  tayle  ipktix  iflfue  divers  fons»  and  they  have  iHue  divers  ** 
18.  Stathain.  daughters,  and  likawiCe  if  tenant  in  ta,yia*J|MLth  iOiie  divers  daugh- 
Devife  PLCoiii.  ters,  and  cadi  of  them  hath  ifliie  fonnes,  none  of  the  daughter^  of 
va  r  ^^'*'*  the  fons,  nor  the  fonnes  of  the  liaughters,  (hall  ever  inherittf  to* 
TaUe  Se^24.  either  of  the  faid  eftates  tayle :  atid  fir  it  is  of  the  ifiaes  of  tbe 
37  h!  8.  Br.  *  iiliies,  for  that  (as  bath  beene  faid)  tbe  i&es  iohehtableiiMift  aa«k» 
4one  &reiii.6i,  their  clayme  eyther  onely  by  males,  or  onely  by  femalesf  fo  mi^.ibn 
U  tit.  Dofme  1.  ffemales  of  tlie  males,  or  males  of  the  females,  are  wfaolly  exckideil 
^m  85  a  b  >  *^  ^®*  inheritiible  M  eyther  of  the  faid  eftates  tayle  r  bat  irtaftW 
(VaugiK  368.2.  ^^^  ^^^  limitation  is  to  the  heires  males^  let  tbe  Hmitationte,  in 
STG.     '  default  of  ftich  iflToe,  to  the  heires  of  the  bodie  of  tbe  cbssfee*,  aad 

Aot.  374.  a.>     tlien  all  the  iifues,  be  tbey  females  of^males,  or  xadbes  ot  .feitiaic0»«f« 

iliiimtable.  •  -        ;     . . 

If  a  man  give  lands  to  a  man,  to  have^and  toJbeld  ta  faim  aii44Jit 
heires  males  of  his  Joodie^and  to  bim  and  to  the  heires  females  of  his 
bodie,  theeilate  to  tiki  beires  femaics  is.  in  »oiayiider,  and  tbe 
daughters  Oiull  not  inherite  any  ^art,  fo  long  as  there  is  ifiue  male  ; 
for  the  eftate  to  the  heires  nikles  is:  fifft  limited,  and  Aall  be  iirft 
ferved ;  and  it  is  as  much  to  fay,  and  after  to  the  heires  females. 
and  males  in  conftnidion  of  la^r  are  to  be  preferred. 


Sea.7C0.  [377.  b.: 

(.9»fp.  ISr.)    (Plowd.  403.  tt.) 

TTEM,J€o  ay  oye  dire^  que  en  .  /LLSO,  I  have  heard  fay,  .that  ia 

-7  temps  te  toy  Kichard  lefecond,  il  '^^  the  time  of  king  Bicliori  A(ki  [ 

:yrfid(:uHij9^iccfkl^ommn  bajike  fecoad^  there  w^s  f^  J^'SfifC  tf>^ 

eiibttujnKim^:  e&- Kent^  oppe/.  Hicliely  coixunop  plac?,  dwelling,  To;  XSk* 

,  gmuvoit'iffkeyiiversJiUs  etfoji  entent  culled  Richel,  who  bad  iffue  d^vera 

fidt/  que'jian  eigm  JiU  uvtmt  cer-  lonnesj  aad  his  intent  wa^;'thkt  ^s 

.  tatT^e  iems: et :temments. a  lpy§  eta  eldeft  fonne  fhould*  have  ceframe 

ie9  hcire$  de  fon  corps  engtudres;  et  lands  and  tenements  to'hlnl/anSYo 

-  jnir  default  d^iffuty  U  remamdet  a  le  tlio  heires  of  hjs  bodie  be^6tten  ; 

\  fecofidjits,  Sfc,  et  iffint  a  h  tierce Jits^  aod  for  default  of  iflue,  tlie  remain* 

^  S{c.  ejtpur  ceo  que  il  voile  que  nut.de  der  to  tl)'q  fccondfonnc^  $cc,  ?Lnd  fi> 

ftsjits  alieneroity  oujerroit  garrantie  to  the  third  fonne,  &c.  andli^gauje 

pur  barter  ou  leder  ks  aatersqueux  he  would   xhat'none  of  hi^  Tods 

ferront  en  le  remainder,  ^c.  iljijl  ftiould  alien,  or  make  warranti^  to 

/aire  tiel  indenture  a  tiel  efeCty  c*ejlaf-  bar  or  hurt  the  others  that  (hould 

cavoir,  que  les  terres  et  tenement^  be  in  tlie  remaip^er,  8cc.  b4  caiH^h 

Juerontdoj 

eonditioUi 

fesjits  alienajly  t^c.  que  admque  lour  upon  fuch  condition,   that  if  the 

^   ejiate  ceffera  et  Jerroit  void,  et  que  eldeft  fon  alien  In  fee,  or  in  fee  taile, 

adonquemefmestesterres  et  tenements  &c.  or  if  any  of  his  fons  alien,  &c. 

immediate,  remaindront  a  lefecond  that  then  their  eftate  (hould/^eafe 

jfitSf  eta  Us  heires  dejon  corps  en^en-  and  be  void,  and  that  then  the  feme 

ares,  lands 


Lib:  3i 


Ctf  Wa^raatie. 


w8Ct*  .721  i 


dresf  ^  et  fic  trhsa,  ie  remainder  a$   lamb  and  tenements  immediately 
outers  de  fesfitB,  et  iivery  d^feifin    fliodd  Iremain  to  the  i'econd  Ton, 
fait  fait  accordant.  and  to  the  heires  of  his  body  be- 

gotten, tljic  fdtra,  the  remainder  to 
Ills  other  fotines,  and  livery  of  feifin  was  made  accordingly. 


c« 


TEO  ay  infe  dire^  <^c/'  ^  Thofe  things  that  one  hath  by  credible  2i  Ti.  6.  r.  33.. 
hear^fay,  by  the  lixample  of  our  author,  are  worthy  of  obfer-  ^-  ^  ^'  *••  ^ 
vatwn.    This  invention,  dcvifed  by  juftice  Rkiel  iu  the  rcigne  of  ^dd^ve'^ 
king^Rkhard  the  fecond^  who  was  an  Ihfhmaii  borne,  and  the  like  ct&. 
by  Tkirning^  chiefe-juftice  in  the'reigne  of  Henry  the  fourth,  we're  .   ^      _  ^ 
both  fall  of  imi)crfcaiOus  ;  for  NthUJimul  invent  urn  efi  et  perfeOumy  ^^  ^^'     '' 
and  8a!pe  tiatorem  nova  nan  vettu  orbita  falUt :    and  therefore 
new  ittventTons  in  afliirances  are  dangerouSi    And  hereby  it  niay 
•appeare,  that  it  ia  not  iafii  for  any  niau  (be  he  never  fo  learned)  |o 
be  of  counfell  with  himfelfe  in  his  owne  cafe,  but  to  take  advice  6i 
dtber  great  and  learned  men^ 

NoH  prqfimt  doudttis  futt  profunt  oimibia,  arta^ 

And  the  reafon  hereof  is,  infwi  ^uifyve  negotio  kebetior  ^«  fn^m  iM 


fm]  And  the  ikme  judge,  in  his  owne  name,  dec.  brought  an  [m]iH.4.f.iu 
aftion  upcm  his  cafie  agai&  others,  and  obtained  a  verdid  fo  as  the  in  A&mu  ftf 
right  of  the  caufe  was  tried  on  his  6de ;  yet  for  that  upon  his  owne  1«.^*^ 
Aiewing  in  his  count  the  aftion  did  not  lye,  ex  ajf^n/u  omnium  ji{f- 
tiaiaHontm  prttter  querentem  Ekkcl,  ^udg^nent  was  given  againil 
bim :  but  let  us  now  leava  this  judge  for  example  to  others,  a^  let   ' 
us  return  to  onr  anthor« 


l37^  %»! 


Sea.  721. 


T>UT  it  feemeth  by  reafon^  that 
^^  all  fuch  remainders  in  the  forme 
aforefaid  are  void  and  of  no  value, 
and  that  for  three  caufes.  One  caufe 
is^  for  that  every  remainder  which 
beginneth  by  a  deed,  it  bebooveth 
that  the  remainder  be  in  him  to 
whom  the  remainder  is  entailed  by 
force  of  the  fame  deed,  before  the 
livery  of  feiiin  is  madeio  hinr  which 
(hal  have  the  freehold;  for  in  fuch 
cafe  the  growing  and  the  being  of 
the  remainder  is  by  the  livery  of  fei* 
iin  to  him  that  (hall  have  the  free- 
hold^ and  fuch  remainder  was  not 
to  the  fecond  fonne  at  the  time  of 
the  livery  of  feiiin  in  the  cafe  afore- 
faid, Sic* 

HERE 

^e$ofir  tkifmi  cwdiitcn,  fciUcet,  quefi  U  tentmtnti  rumuMdroni  al  tierce  fits%  et  m  lit 
fecond  Jits  aliemq/ltCfe.  que  admquetfon  ifiaU  behres  de  fin  eorfs  ef^gendrei,  added  L.  and 
c^Oy  et  que  adfuquei  mefmcs  les  tetres  et    M.  and  Keh. 

Vot.IL  Gg 


5  •/  fmhk  per  reafon,  que 
tauis  tielx   remaitulers  en  la 
forme  avantditfont  toides  et  de  nul 
%alue^  et  ceo  pur  trots  caufes.    fin 
caufe  eft,  pur  ceo  que  chef eun  remain- 
der que  commence  per  xaifait,  il  co- 
wnt  que  le  remainder  Joit  en  luy  a 
que  le  remainder  eft  taytt  per  force  de 
mefmelefait,  dvant  liverie  dejeifin  eft 
fait  a  luy  que  atera  le  franktene*- 
ment\  car  en  tiel  cafe  le  nejjbnce  et  le 
eftre  de  le  remainder  eft  per  le  livery 
de  feifin  a  celuy  que  aveia  lefratitc' 
tenement,  et  tiel  remainder  nefuit  al 
fecond  Jits  al  ternp^  de  livery  de  feifin 
en  le  cas  avantdit,  ^c. 


1' 


« 

lib.  3.  Ckp.  1 3.  Of  W^nme.  SeGU  7fi  1 . 

IJERE  oarauthofir  is  of  opinioii,  |bAt  thefe.  reinaiiidex^  in  Uie 

forme  aforefuid,  are  voiu  and  of  no  value  for  three  caufes. 

•     •       ♦  •  ♦  ♦ 

^lowd.  25.  a.  "  Un  caufc  efi^  SfC*^  Here  bee  fettetfa  dowoe  a  rule  concerning 
»^.  a.  ICio.  remainders,  viz.  every  rem Vnder  which  xommencetb  by  a  deed 
^^')  ought  to  veft  in  Him  to  whom  it  is  limited,  Wben  livery  of  feiiin  is 

made^to  bim  that  hutb  the  particular  eflitfe. 
Tn]'7  R.  9.  Firft,  LiHlctott  faith  by  deed,  [fi\  becaufe  if  i^inds  bee  graxfted 

Scire  ^<^^'  and  rcndred.by  fuie  for  life,  the  remainder  in  taile,  the  remainder 
(Ant.  354.  b.)     ^  ^^^^  ^^^^  of  thefe  renaaineiers  are  in  them  iu  the  remainder,  tin  till 

the  particular  eftate  be  executed. 
(Cro.Eliz.360.)       Secondly,  that  the  remainder  bee  in  him,  &c.  at  the  time  of  tliife 

I  ivcry.  1  bis  is  regularly  true,  but  yet  it  hatli  divers  exeefKiou. 
SRoll.  Abr.  FirA,  unlelTe  the  perfon  that  is  to  take  the  remainder  be  not  m 
^19.)  rcrum  naturd;  [o]  as  if  a  leufe  for  life  be  miMlei  the  remainder  to 

[o]  3«  H.  6.  iije  right  beiirs  .of./.  S,  i.  S.  being  then  alive,  it  fufficeth  that  tfce 
fc^Faita  99!"^*  in^^'itancc  palfcth  prefwitly  out  of  the  leifour,  but  cannot  veA;  in  the 
27  £.  5.  87.  heire  of  /.  S.  for  that  living  his  fatlier  he  is  not  t»  rerum  Haturd, 
11 R. 3.  for  non  ^. kmrttxixentin;  fo  aa  the  reni4iiuder  is  good  upon  this 

Detinue,  46,       contingent,  via.  if  /.  S.  die  during  the  hfe  of  the  lelVee. 

S  H.  7.  13. 

12H.  7.  «7.     1«^.  4.  ?.    «tR7. 11.     7  H.  4.  ?3.     11  IT.  4.  7^».  -  18  K.  8.  S. 

27  H.  8.  4t.    38  K.  3.  ^6.    30  AC  47.    6  K.  3.  qo.  Jur.  ciain.  ^.    (1  Rep.  94.)  , 
• .  •         . 

MPI.  Com.  [p]  And  fo  it  is  if  a  man  make  a  leiife  fir  life  to  A.  B,  and 

fof  ^05^29''**^'    C.  and  if  i?.  furvive  C.  then  tlie  remiUnder  to  B.  and  his  beires. 

(3  Rep.  20.         ^^^®  isanoijier  exception  out  of  the  fuid  rule  ;  for  albeit  the  ))eribii 

SRiep.57.  a.  b.)  ^  certaine,  yet  inafmuch  as  it  depends  upon  the  d3rhig  of  Si  belbre 

C.  the  remainder  cannot  veil  in  C.  pre  fern  ly.    And  the  reiifon  of 
both  thefe  cafes  in  eflecl  is,  becaufe  the  .remainder  is  to  com- 
mence upon  limit'ition  of  time,   viz.  n])OD  the  poffibiUtid  Opthe 
death  of  one  man  betor^  another,  which  is  a  common  potflUnbti^. 
A  mim  letteth  Imds  for  life  upon  coMdilion  (0  have  fte/^nd 

(8  Rep.  ;r3:)        warrauteth  the  land  in,fonn4  pncHiM,  afterward '  t lie  jfaafiee-^er- 

fonneth  the  condition  where))^'  the  leilee  halh  fee,  the  xreixrmdy 
^all  extend  ami  inrreitfe  mrording  to  the  ftate.  And  fd.jt  18 
in  that  cafe  if  the  leiFor'  had  died  beft^re  die  perionnanceof  tlie 
condition,  the  varrantie  fhall  rifts  asid  increafe*  according  tio-  ftbe 

(Hob.130,131.     crftate,  and  yet  the  leifor  hrmfelfc'>ir:n  never  bomid  to  vtfhe->iritf>< 

rantie,  but  it  hath  relation  from  the  lirft  livery.     And  by-tkis  4t 
ttppeareth  that  a  warranty  beiiig  a  coVienant  rodi  exeeulory,  may 
extend  to  an  eftate  mfntutVj  having  on  ei^te,  whereupen  it  amy 
worke  in  the  beginning.    But  if  a  man  grant,  a  feigiiiorie  Ibr  yearea, 
upon  condition  to  have  fee  with  a  warranty  infoi^rndprct-  r^..*    u  1 
diStdy  and  after  the  condition  is  pertbrmed,  this  flidl  not  L37^*  ^0 
extend  to  the  fee,  becaufe  the  firfi  eftate  was  but  for  yeares,  which 
.was  not  capable  of  a  warranty.    And  fo  it  is^  if  a  man  make  a  kafie 
for  yeare8,  the  remainder  in  fee,  and  warrant  the  land  informiprm- 
di^df  he  in  Ihe  remainder  cannot  take  benefit  of  the  warranty,  Ikr 
caufe  he  is  not  partie  to  the  deed ;  and  immediately  he  cannot  take, 
if  he  were  partie  to  the  deed,  becaufe  he  is -named  after  tiMilakit- 
duriff  and  the  eftate  for  yeares  is  ^ot  capable  of  a  warrantie.    A  ad 

^  fo  it  is  if  land  be  given  to  A,  and  B,  fo  long  as  they  joyntly  together 

live,  the  remainder  to  the  right  heires  of  him  that  dieth  firlc,  and 

(l  JRep,  17«        waiTant  the  land  tit  formd  prcedi&d ;  A.  dieth,  his  heire  fball  hav^ 

the  warrantie ;  and  yet  the  remainder  veiled  not  during  the  life  of 

A,  for 


8. 


Of  WaiTaiitie. 


^  9e6l.  72i2, 


if.  for  tirt  death  of  A.  muft  precede  the  remainder,  and  yet  fhall  tfte 
heii^  of  A.  have  the  land  by  difeent. 


Sea.  722* 


T  Efeeond  catife  ejlyfi  le  primer ^Is 
alitnajl  les  tenements  tnfety  adou' 
goes  eft  te  franktenemeut  et  le  fee 
fimple  en  l' alienee,  et  en  mil  auter; 
ei ^  le  dottouT  avoit  afcun  reverjion, 
per  Jiel  aUenation  le  reperfi^n  ejl 
4^cotUiuue:  don^uei  coment  per  df- 
tun  rtafoH  poit  ^  ceo  eftre  que  tiel  re- 
fBomder  cofnmeneera  Jon  eftre  etfon 
fieffance  immediate  apres  iiel  aliena^ 
Hon  fait  a  un  eftrange,  queadp9r 
mefme  ValieiuUion  franktenement  et 
fee fimpUj  Sfc.f  tit  aiLxyfi  tiel  re-' 
tnainder  ferroit  bone,  aionqnes  pur- 
roit  il  enter  fur  V  alienee,  lou  tt  n* avoit 
eScufi  leaner  de  droit  avant  Valiena" 
tion^,  queferra  inconvenient. 


^PHE  fecond  caufeis,  if  the  firft 
-*•  fonne  alien  the  tenements  in  fee, 
then  is  the  freehold  and  the  fee  fim- 
ple  in  the  alienee,  and  in  none  other  j 
and  if  the  donox  had  any  reveriion, 
by  fuch  alienation  Uie  reverfion  is 
difcontinued:  then  how  by  any  rea- 
fon  may  it  be,  that  fuch  remainder 
fliali  commence  his  being  and  his 
groViriog  immediately  after  fuch 
alienation  made  to  a  ftranger,  that 
bath  by  the  fame  alienation  a  free- 
hold and  fee  fimple/&c.  ?  And  alfo 
if  fuch  remainder  fliould  bee  good, 
then  might  hee  enter  upon  the  alie-^ 
nee,  where  he  had  no  manner  of 
right  before  tl^e  alienation,  which 
fhould  bee  inconvenient. 


^'  QI  le  primer  Jits  aliefut/t,  S^c,''    By  the  alienation  of  the  donee 
two  things  are  wrought. 
Firft)  the  franktenemeut  and  fee  is  in  the  alienee. 
.  Serottdly,  the  rererfioin  is  devefted  out  of  the  donor,    [g]  And  [^j  tl  H.  7.  ii. 
therefore  by  the  alienation  that  transferreth  the  freehold  and  (ee  9J  H.  8.  24. 
^mple  to  the  alienee,  there  can  no  remainder  be  raifed  and  vefted 
4ll  the  i»9ond  fonpe.  [r]  As  if  a  maii  make  a  leafe  for  \jt'e  up^n  [r]  6ll.f.  quid 
jo<indkion  that  if  the  leiTor  grant  over  the  reveriion,  that  then  i)^  juris  clam.  «o. 
leifte  fimilhave  fee;  if  the  leflbr  grant  the  reverfion  by  fine,  the  (Perk.Sea.rs?. 
leflfee  fbi^  not  have  fee ;  for  when  the  fi^e  transferrfeth  the  fee  to  ^^^^9^. ' 
the  conufee,  it  Oiould  be  abfurd,  and  repugnant  to  reafon,  tkfit  the  pjowd/!^) 
fame  fine  ihould  ^orke  an  eftate  in  the  Icifee ;  for  one  alienation  Argnmentum 
cannot  veil  an  eftate  of  one  and  the  fame  land  to  two  feverall  per-  cxabTdrdo. 
fons  at  onw  thne.  (5  Rep.  a.  a.) 

In  a  tnai/s  owne  graift,  which  is  ever  taken  moft  forcibly  againil 
-faimfoHe,  the  reafon  of  Lktkton  doth  hold ;  for  is  httth  be«ne  re* 
^ly«d  by  the  jufiices,  [s]  that  if  a  man  feifed  ef  an  advowfon  in  fee  [t]  fOH.  8. 
>byU«  deed  granteth  the  next  prefontaUon  to  A»  and  before  the  ^refeotraents  tl 
'^tannsh  becommeth  void,  ^y  another  deed  grant  the  next  prefenta-  ^^Ji^*;^.!;  ^^'  - 
tion  of  the  fame  church  to  B.  the  fecond  grant  is  void,  for  A.  had  99  u'  3] '  ' 
the  fame  granted  to  him'  before ;  and  the  grantee  ftiall  not  have  Dier  35.' 
,th6  fecond  avoydancci  by  coi^ftmdion,  to  have  the  next  avoydance  ti  Elu.  t92, 
which  the  grantor  niigbt  lawfully  grunt,  for  the  grant  of  the  next  .J^      ^^^ 
\  ,  ^  avoydance  f^?*^'^«> 


*  ci9  not  in  L.  and  M.  nor  Roh. 


Gg« 


Lib.  3.  Cap.  13. 


Of  Wamnt®. 


Sec?^,  7fi% 


[t]  15H.  7.  7.    aroydance  doth  not  import  tlie  li»coiHl  pjfefefit^i^ioit^  {<}  J^^til>ia 
19  £.3.  jjjj^u  ieifed  of  an  advowlon  in  lee  iskn  wU^j  iM)w  by-a^^  in  r^^i^  i, 

band  diehetbre.  I'he  huHutid  gr;int  tiMi-Unrd  prefeDtaUon  *tai  ajpr 
other,  tbe  huA>and  die,  the  bene  thdll  p^-^eieiii  twice,  tUt  wiieihoU 
have  the  third  prelentation,  and  the  gmu%ef>  the  fourth  »  for  in, 'this 
cafe  it  Ihall  be  .token  the  third  prefentatiain,  which  be  mig^tlaviiilly 
grant :  and  fo  note  a  diverlitie  betwecne  a  title  by  ad  m  law  and  hj 
Md  of  the  pcirtie ;  toi  the  utt  in  law  iliall  worke  no  prejudice  to-tbc 
grantee,  .-  • 


•] 


791.) 
(2  Cro.  691. 
cootra  Wiach 
94.  t.  c. 
ilob.  1^0. 
Ant  189.  t.) 


(Ant.  214.  b. 
318.  a.) 


Vide  Sea.  87, 


"  Auxi  Ji  iiel  remainder fcrroii  ftour,  SfC,"  The  force  ^f  tbis-arr 
gumcnt  is,  tliat  feeuig  the  eiluteuf  the  alienee  (albek  di^wpr^df 
of  the  condition  be,  that  the-  Aate  lliould  ceafe  and  be  v^oid)rbMpg 
an  ei^dte  of  inheritance  iu  lands  or  tenements^  cannot  oe^  ^^j^ 
void  before  the  (late  be  defeated  by  entrie  ;  then  if  this  re^^s^m^ef 
iliould  be  good,  then  mufl  it  give  au  entri6  upon  the  alieHee.iq.hi9 
that  bad  no  right  before,  which  (hould  lie  ag^nlttbe  e-xprfQ^  nj^ 
of  law,  viff.  that  an  enthe  cannot  be  givan  to  a  ilranger-  (to  flR|c$44>4^ 
voydabU  ud,  as  before  hatb  Uusne  idid  in  th»  Cbap^r..9f^'^%- 
ditions.        .  •       ,     -        . 

*^  Lcquel  ftrra  (nccknxenitnt  **  Here  note  three,  t hi n^^.,  ^i?^ 
that  whatfoever  is  againd  the  rule  of  law  is  incoav^ii^t.j;  gia^ 
condly,  that  un  urgunmu  a&  inconvenknii '\%  ftrong  to;pr»TK-^is 
againll  law,  a^  often  hath  bcene  obferved.  Thirdly,  that/ae^  io- 
ventions  (though  of  a  learned  Judge  in  his  owne  protemon!)  su^fuU  of 
inconvenience,  Pcrkulu/um  ^  res  no^at  tl  i^t^atas  indu^^pf.^  ,-.  < 


Event  u:t  xwriof  rc^  iiosafctttptr  habct 


,1- 


•  I* 


Sea.  723. 


*  *  • 


*    ■« 


t  <  t      1    « 
•  «       ■ 


<     t 


TA  tierce  CGufe  ^,  quant  la  condi- 

"^-  flow  '5^  tiely  que  fi  Veigne  Jits 

alienajt,  isc^  mepn  eftatt  ceffera  om 

ferroii  vtAd,  flrc  donques  epres  tiel 

aliefiatiofiy  i^c,  pottle  donor  enter  per 

force  de  del  conditioUf  f  foment  it 

Jemble  ;  etiffint  Te  donor  oufes  keires 

en  tief  caje  doient  phis  toft  aver  la 

terre  que  le  fecond  Jits^  qite  fiavoit 

afcun  droit  aevant  tiel  alienation ;  et 

iffint  il  femble  que  tieh  remainders 

en  le  cas  avaniUt/ont  voides,  % 


.f.i.  .i»*,d 


'^rilfi  tiiird  cAuSt  is,  ^h^sbidl^ 
'^  condition  it fuch;  that  if  die«^ 
der  fonnc  tilicn,  Sec.  that'M^  ^efy^ 
Ihall  coafc  or  bee  toid;8ct\  then  «ft4r 
fuch  alietiAtioD,  &c.  may  th^  dorior 
enter  by  force  of  fuch  cbnifftiQlp^ 
as  it  feemetli;  and  io  tW  flBaQ|p 
or  bis  heires  ia  fuch  (;;afe  !oi\gaf 
fooner  to  have  the  hipd  tbaii  UiciJ% 
Goud  fonae,  that  ba^  i^taov^Fi^ 
before  fuch  filieaatipa;  ana  (o^iA 
feemetb  tli.o  fochremuindetrf  wti|e 
cafe  aforefayd*  are  void. 


<iBep.48.62.    TJERE  it  is  to  bec  obfervcd,  that  part  of  the  condition  that 
9Kep^w'^*'  prohibiteth  the  alienation  made  bylenant  in  taile  is  good  in 

6  Rep!  40.         ^^^9  ^^^  '^^^  diilin£Uon  as  hath  beene  before  faid  in  the  Chapter 
2  Rep.  50.  of 

Ant.  j8S4.  a.) 


ta^r.  added L« tttd M aad Roht 


t  afr.  added  L,  and  M.  and  Rok 


8.   "  OrWamntie.  -     1^  Sea.  723. 

«rCmiiditi<)n8.    Aiid'thsfe'c^nfequent  of  the  contJitioh,  vii.  that'tlic 
.^lanilft  (hdtilcl  remftifie  to  Mother,  &c.  is  vdidin  law,  and  %  th^ 
ofHnion  of  lAttteion  the  dbttor  may  re-enter  for  the  condition  broken ; 
for  Utile  per  inntite  noti  vitiatur :  which  being  in  cafe  of  a  condition  (i  Roll.  Abr. 
MkM  defeating  of  an  eftart,  is  worthy  of  obfervation.  ^   408.) 

Arid  it  is  to  bee  noted,  that  after  the  death  of  the  donor,  the 
conHitioh  defcendeth  to  the  eldcfl  fonne,  and  cunfequently  hiis  alie- 
hkiim  do(h  extingnifh  the  fame  for  ever;  wherein  the  weaknefie  (iORep.4C.b.) 
t>f  this  inVentibn  appeareth  :  and  therefore  Littleton  here  faith,  that 
it  (eemeth  that  the  donor  may  re-enter,  and  fpeaketh  nothing  of 
.  his  heires.     A  man  hath  ilTu^  two  fonnes,  and  maketh  a  gift  in 
thile-te  the  eldeA,  the  remainder  in  fee  to  the  puifne,  upon  coxvii- 
'th>n/  that  the  eldeil  fhail  not  make  any  difcontinuance  with  War- 
VUittid^  to  barre  him  m  the  remainder;  and  if  he' doth,  that  tlie'n 
the'  pufifo^  foniie  and  his  heires  fhall  re-enter,  the  eldeil  make  a 
feoffinetit  in  fee  with  warrantie,  tlte  father  dieth,  the  elded  fonne 
^eth  without  ilfae,  the  puifne  may  enter ;  but  if  the  difcontinuance 
bad  ^tnt  after  the  death  of  the  father,  the  puifiie  could  not  have 
ieii^r^:    In  this  cafe  foure  points  are  to  be  obferved.     Firft,  as 
f^lei6nhttt  £edth,  th^  entrie  for  the  breach  of  the  condition  it 
V'Xnci    hi  S^^®"  ^^  ^^®  father,  and  not  to  the  puifne  fonne*    Secondly,  (lO  Rep.  109.) 
L»5  /"•  "'J  that  by  the  death  of  the  fiather  the  condition  defcends  to  the  41  E.  S.  fol. 
i\M[  fonne,  and  is  but  fufpend^,  and  is  revived  by  the  death  of  the 
eiiied  ibnne  iRfith(>ut  iflhe,  dnd  ttdcendeth  to  the  youngeft  fonne. 
^Thsrdry,  ihat  theTeoiflineht  inade  in  the  life  of.  the  father  cannol  Vid.  Se£t446. 
gfve^^ay  a  eonditioii  that  is  collaterall,  as  it  may  doe  a  right. 
Fofef  thTy,  that  a  warrantie  cannot  binde  a  title  of  entrie  for  a  condi- 
tion brtfken  (as  hath  heene  faid) ;  but  if  the  difcontinuance  had  (10  Rep.  95.) 
beene  made  after  the  death  of  the  fiither,  it  had  extin^  the  condition: 
which  cafe  is  put  to  open  Ihe-reafon'ofour  author's  opinion.  (1) 

In  thefe  lad  three  Se^ions  our  author  hath  taught  us  an  excellent 
point  of  learning,  that  when  any  innovation  or  new  invention  darts  , 
up,  to  trie  it  with  the  rules  of  the  common  law*  (as  our  author  here 
hath  done) ;  for  ihefe  be  true  touchdones  to  fever  the  pure  gold 
firom  the  drode  and  fophidications  of  novelties  and  new  inventions. 
':Alsd  «b>(  •this,  exainple  you  maypercefve,  that  the  rule  of  the  old  ^Plowd.4l3. 
4i9nMon.hiw;h^ing  foundly  (as  our  author  hath  done)  applyed  to  ^"^  ^^  **•' 
iiii;t(#ioyeUie8,-  it.  doth  utterly  cnidi  them  .and  bring  them  tone* 
^V%3  4tyl  cpmmonly  a  new  invention  doth  offend  againd  many 
Tiil^^>and  reafons  (a$  her^  it  appeareth)  oi  the  cothmon  law  3  and 
'^Q  antient  judges  and  fa^ea  of  the  law  have  ever  (as  it  appeareth 
nj  \i\  our  bookes)  iuppretied  innovations  and  novelties  in  the  begia*  [♦]  3i  E.  .3. 
hln'g,  as  loone  as  they  have  pfFered  to  creepe  up,  led  the  quiet  of  the  Gagcr  dellTcr* 
coatnoii  law  nright  be  didurbed :  akid  fo  have  [fl]  ath  of  parliament  J*i^i* 
lfolie*ihelik^  whereof  by  the  authorities  quoted  ih  the  margent,  3^  ^  ^  j* 
4f^  imy  in  deadof^  many  others,  upon  this  occafion  take  a  little  «H.4.  I8,&c. 
l&ft«#    Wst  o.ar  excellent  author,  in  all  his  three  bookes^  hath  (aid  fa]  1  £.  3. 
Jiolbuigbait  £j  teUnm/ajnentium  ore et  mare.  ^%^^{  ^^**  ^' 

cap.  1  &  6.    4H.  4.  C«.  f,     11 H.  €.  C.  S3.    %  £•  4.  cap.  S,  &9^ 

•"•    *  ''    ■  ■-  <i)  [8«e  Note  3ji>.] 


CJga 


Lib.  3.  Otp.  13.  Of- Warmntie.  Sed.  724>  746. 


Sea.  724. 


(t  Bifi.  ^9.  ctp.  3s) 

TTE  Jf,  a  le  common  ley^  Levant 

VeJlatiUe  de  Gloucefter, ji  tenant 

per  le  cuttle  uft  alien  en  fee  ovefffue 

garrantie,  *  apresjoti  deceafe  ceo  f nit 

vn  barre  al  keirCp  +  Jieome  appiert 

per  Ics  par  oh  de  imfme  I'efiatute :  mes 

il  eft  remecb/per  mefme  I'efiatntef  que 

le  sarrantie  de  le  tenant  per  le  atr- 

tefie  ne  ferroif  my  bar  al  neire,  finon 

que  il  y  ad  affeis  per  djfcent  per  le 

tenant  per. le  cttrtefte;  car  devant  le 

dit  eftatute.  ceo  fiat  un  collateral 

garratitie  al  heire,  pur  ceo  que  il  ne 

puiffoit  conveyer  oj'cun  title  de  difrent 

a  les  tenements  per  le  tenant  per  le 

curtefity  me$  tantfolemetUperfa  imref 

QU  huten  dejhs  anct/iors  f ;  et  ceo  eft 

fe  caufe  pur  qne  ilfutt  couateral  gar-* 

rantie. 


A  LSO/  .It  the  common  law,  be- 
"^^  fore  the  ftatute  of  Gloucefter,  if 
tenant  by  tbecurtefie  had  aliened  in 
fee  with  warrantie,  after  his  deceafe 
this  was  a  barre  to  the  beire,  9^  k 
appeareUi  by,  the  words  of  the  famm 
iiatutc:  but  it  is  remedied  bj  the 
fame  Aatule,  that  the  warmtitie  of 
tenant  by  the  curtefie  (hall  bee  no 
barre  to  the  heire,  unleffe  that  hee 
hath  alfets  by  difccnt  by  ihe  tenant 
by  thecnrtcfiei  for  before  thefayd 
fiiitute,  this  was  a  collateral  war* 
rantie  to  the  heire^  for  that  bee 
could  not  convey  any  title  of  difcent 
ta  the  tenements  bv  tbe  teiiatn  h; 
tlie  curteiie,  but  onfy  by  his  motbcr^ 
or  other  of  his  anceftors;  and  thifi  is 
the  canfe  why  it  was  a  collateral 
warrantie. 


Sea.  725. 


][/f^^  fi  home  inherit (ff  pr€nt 
•^'^  femey  les  queux  out  %  jfito  etUer 
tnXy  et  le  pienmie,  et  leflts  enfra  en 
la  terre,  et  ettdowafa  mere^  etpuh  k 
mere  alien  ceo  que  el  ad  en  fa  doner y 
a  un  outer  en  fee  ove  garrantie  ac- 
cordant,  etpuis  moiufty  3  legarraHtie 
difcendift  a  le  JitSy  ore  le  fits  ferra 
barre  a.  demaimder  mefme  la  terre  per 
caufe  de  la  dit  garrantie;  pur  ceo 
qa%  iiel  collateral  garrantie  de  te* 
paunt  en  dower  n'e^  pas  remedie  per 
afcun  eftatuie.  Mgme  faleye/iylou 
icnaunt  a  terme  de  viefkitun  aliena" 
tion  ovcfque  garranti^y  t^e,  et  momftf 
file  garratitie  difcendift  a  celuy  que 
^voit  le  reverfion  ou  le  remainder y  \ 
ilsferront  barresper  tiel  garrantie^. 

reverfio^  or  the  remainder^  they 


V  accord  added  L.  and  M.  and  R9h* 
^  Qfr.  added  L.  and  M.  and  Rob. 
I  yc  a4(^e4  h*  Mid  M,  and  |tol^ 


T2UT  if  a  man  inhevit^r  teikeik 
-^  wife,  whobaveiSiieafoii^e^ 
tweene  them,  and  the  father  p^^i.  -i 
dieth,  and  the  foime  entretb  L^^"'  ^^ 
into  tfae  land,  atid  t^ndow  his  modier, 
and  after  the  mother  alieneth  that 
which  (hee  hath  in  dowet,  to  anoifi^ 
in  fee  with  warrantie  accordant,  and 
after  dieth,  and  the  wanantle  de^ 
fcendeth  to  the  fonne,  now  the  fon 
(hall  be  barred  to  demaad  ih^  (ame 
land  by  caufe  of  the  fay 4  warrantie.; 
becaufe  that  fuch  collateraU  wariaD* 
tie  of  tenatmt  in  d&wer  is  Mt  rt- 
medied  by  any  ibvtnte.  The  Sum 
law  is  it,  where  tenant  for  Kfe  siak* 
eth  an.  alienation  with  warranti^, 
fcc.  and  dieth,  and  the  warranty 
defeendrth  to  him  which  haki  the 
(hall  be  barred  by  fuch  warrande. 

Of 

f  ifiii  added  L.  and  M.  and  Rol^. 
I  flfc.  added  L.  and  M.  and  Rob. 
4. 9f(^  i|44ed  ]..  WAdM.  an4SolV. 


a,  0(  Wa¥irantie.      '  Sea.  7^6. 

#^  F  tbis  and  iht  fubfequent  Se^^ion  fufficitnt  hath  beene  fayd  (H  H.  7.  cap. 
^^  befiwe  in  this  Chapter,  5«ft.  697.  20  Ant  345.  b.) 

**  N'rfi  pas  remedieper  efcunjlaini€,"    But  by  a  (latute  mad« 
finc«,  thu  cufti  is  remedied,  at  you  fee  before^  Se^.  697. 

Sea,  726. 


TTE  My  en  le  dit  cafe,  ft  iffihtfuit 
ywa  qudnt  k  tendnt  eu  dower  alie^ 
fUf^,  J  ofc.  Jon  keirefuii  deins  a^e, 
et  auxjf  al  temps  que  le  garrantie  aif" 
ceudi/l  Jur  luy  il  fuit  deins  age;  en 
ceft  cm  rheire  poit  apres  effter  fur 
l^alieneCfnient  contrifieant  legarran^ 
tie  dijheudifi,  4  c.  pur  ceo  que  nul 
iachefjejhra  adjudge  en  VheiKfi  deins 
agty  que  il  lientrd  pas  far  falitnee 
en  ia  tie  le  tenant  en  dxitcer.  Mesfi 
theire  fuit  deins  age  at  temps  del 
afiehattony  S^cet  puis  it  devient  al 
pleine  age  en  la  vie  de  la  tenant  en 
d(mer,  et  ijj^nt  ejieant  de  pleine  age 
it  n*entra  pas  fur  V alienee  en  la  vie 
de  It  tenant  en  dower^  et  puii  le  te^ 
yaunt  en  dower  moru/ly  8sc.  taperad- 
venture  Vheire  ferra  barre  per  tiel 
garrantie;  pur  ceo  que  il  ferra  re£le 
fif(»Oie^qt$e  if  ejieantd^plane  age  ne 

.  wQwerj  efc*  * 


A  LSO,  in  the  cafe  aforefaid,  if  it 
^*^  were  fo  that  when  the  tenant  in 
dower  aliened,  &c.  his  heire  was 
within  age^and  alfo  at  that  time  thut 
the  warrantie  dcfcended  upon  him 
bee  was  within  age;  in  this  cafe  the 
heire  may  after  enter  upon  thealie^ 
nee,  notWithilanding  the  warrantie 
deibended,  8ic.  becaufe  no  lachefTe 
flial  be  adjudged  in  the  heire  within 
ft^e,  that  hee  did  not  enter  upon  the 
ahenee  in  the  life  of  tenant  in  dower. 
But  if  the  heire  W6re  within  age  at 
the  time  of  the  alienation,  &c.  and 
after  he  commeih  to  full  age  in  the 
life  of  tenant  in  dower,  andfo  being 
of  full  age  he  doth  not  enter  upoa 
the  alienee  in  the  life  of  tenant  in 
dower,  and  after  tlie  tenant  in 
dower  dieth,  8cc.  there  peradvenlure 
the  heire  (hall  bee  barred  by  fuch 
warrantie;  becaufe  it  fliaU^  bee  ac- 
counted fa^s  folly,  that  he  being  of 
full  age  did  not  enter  in  the  life  of 
tenant  in  dower,  &c. 


H 


ERC  note  this  diverfitie:  if  the  heire  bee  within  age  at  the  10K.  4, 13, 

time  of  the  difcent  of  the  warrantie,  he  may  enter  and  avoyd  ^^  ^'^'  ^• 

tbeeilate  either  within  age,  or  at  any  time  after  his  full  age  :  and  gjE  S  cfnr  30 

Littleton  faith  well,  tliat  the  infant  in  this  cafe  may  enter  upon  the  (1  n^p.'  igoi 

alienee ;  for  if  he  bring  his  adion  againfl  him,  h6  f)ial  be  barred  140.) 

by  this  warrantie,  fo  long  as  the  ftate  whereUnto  the  warrantie  is  (*  RolL'Aifr* 

annexed  continue,  and  be  not  defrated  by  entrie  of  the  heire  i  but  V^^  g  '^ 
if  hee  be  wftkin  'age  at  the  time  of  the  alienation  with  warrantie;  and         *  '     * 
'  become  of  foil  aee  before  the  difcent  of  the  warranty,  the  warranty 
'Ad'harre  himror  ever.    Onr  author  putteth  his  cafes  where,  the 

entrie  of  theinfant  is  btwfuU ;  [a]  for  where  the  entrie  of  the  in-  [a]  TiTf.  7.  9. 

r   ft      r  -I  fiuit  is  not  Uwi'ull  When'  the  warrantie  defcendetb,  the  war-  ^^  if- 1>  <>3. 

L3®^«    ,Jranfiedoth  binde  the  infant,  as  well  as  a  man  of  fuU  age  ;  Sj  u^'o^  **'^*  ^** 

andthai*eafon  thereof  is,  beqaufe  the  ftate  whereunto  the  warrantie  War.Br/si. 

wasannexrti,  continueth  and  cannot  be  avoided  but  by  a^ion,  in  Lib.  i.  fd.  er.a. 

'       which  ia  Archer's  cafe, 

1 9tc*  added  L^and  M.  and  Roh« 

GS4 


.k^ 


Lib.  »t  Ciip^  1 3.  Of  Wiirtantte.  Seft.  rs6. 

le  140.  Child-  .  jv(hich  a£tioii  tht  inwiiwiUeUa  lNiiir«.;rii94(qf  tli^iasicireffoli  U)k* 
}ey*tcaf«.  ^ifc  it  is  of  a  feme  covert,  if  btf  entrni  iMStDQ^.Uwfak  >i*wifftiiatiie 


r^'M8  R^il  S.    "^cf^^JM^fi  ^  ^^  during  the  covertuf «,  doth  biinl  hir*    [w]  And 
( F.K.B.  19S.  g.   albeit  tbft  buiband  Le  witbin*  age  a|.  tb«  dUc^^^  ^^ 


fc 


tbe  ivarraatie,^t 
t'infl.  483.)  "    if  tbe  entrie  of  tbe  wife  iie  takcfi  away,  \b$  wammtie  (ball  binde  tbe 

wife, 
ol  fO  £.  9.  [7I  ^^^  herein  a  diveifitia  it  to  beeobfcrved  l^tweeoe  matten 

.Udit.  qoer.tr.  of  record  done  or  fuffered  by  an  infant,  and  mutters  in  fait ;  for 
F.  N.  B.  104k.  k'  Kiatters  infaii  be  ihall  avoid  eitber  witbin  age,  or  at  full  age,  as 
9  ^i^'J^l  batb  beene  (aid :  but  matters  of  record,  as  ftatutes  merchants  and 
irAffi:}.!?.  Pf  tbe  duple,  recognisances  knmvledged  by  bim,  or  a  fine  levjed 
21 E.  2. 4.  by  bim,  recoverie  againfi  him  by  default  m  a  reall  adion  (favniff 

13  £.  3.  Aod.  in  dower)  mud  be  avoyded  by  him,  viz.  (latutes,  Ike.  by  amdiia 
qu^r.sa.  ^itrela,  and  the  fine  and  recoverie  (1)  by  writ  q{  error  dhJIn^  his 

T^aM%f  minoritie,  and  tbe  like.     And  tbe  reafon  thereof  is,  bfcaure  tb^ 

16H.7.  .V  ^^  judiciall  afts,  and  taken  by  a  couct  or  a  jndgiPf  tl^erefim 
Id  lu.  4. 3.'  the  nonage  of  the  partie,  to  avoyd  the  ianie»  ihall  be  tried  by  in- 

8TT.  6. 30.         fpe<flloD  of  judges,  and  not  by  the  countxey.    And  fox  thuthla 

1.    Ill    7.    15.  ■^        ■  -•«»••  ^«  -»     ••  .    '•  t  ^  »     m     . 


f  !  R     43  >  nonage  mud  be  tried  by  infpediop,  this  cannot  be  doi^a  after  ,i 

Sidrrr.^3ki,3id.  ^^^^  ^i^^  '  ^^^  ^^  ^*  ^^^  ^^^  clerely  holden  at  this  day,  though  there 

F.  K.  B.  104.  k'  ^6  fo^'^  difference  in  our  hookes.    But  if  the  age  b^  infp^ed  by 

Mour  76. 460.  the  judges,  an4  recoi^ded  that  he  is  within  age,  albeit  he  conie  cf 

9  Rep.  MX  b.  foil  age  before  the  feverfaH,  yet  may  it  be  tevericd  8flt\[M"ii»%U 

12  jUp.  i«J,  ^g     j^*-j  j^^^  fy ^^  1^  i«folved  by  Ae  whole  court  of  kibg'slMeh 

6n!a.SafeTd«  inUiccafcof  JCeA^nuicAe.  '  -        '    ,  ^v,     • 

detauh  Br.  50.        if  lands  hac)  beene  given  to  the  Jrafbrnd  and .  wife  std^tJieir 

3  H.  6. 10.  beires,  and  the  bolhand  had  made  a  *  ffkoffinant  io'  aiioth«rbtot>wdh»iQ 

^\\t\$ti^^  *  collateral!  ai^c^^  of  the  wife  bad  reUjafed  and  died,  W|(^^lbt 

noYi6.)     '  bu(band  died,  (and  this  had  beene  before  the  ilatote  of  33  H.  8.) 

(Cro.  Jmc.  59.  this  warrantie  had  fo  bound  her  waiveable  right,  as  Aie  could  not 

YpW.88.contra)  w^ve  her  eftatej  and  cfa^me  dower.  ■  Ottiexwifc  it  is  of^fftate 

P  J^^i^^'  K  *  determined :  for  if  a  difleilbr  make  a  lealV  to  ih^  httlbM  hhtl  ihie 

khiJ^'hlwS!      ^"^"8  ^^^  ^^^^  °^  ^^*  buiband,  aod  the  hul^and  dietfc,  wmy  di(- 

^gree  to  this  eftate  determined,  to  fave  herfelfe  ifrom  dammagcy* 
And  fo  ^ote  a  diverfitie  betweene  an  edate  determined,  and  an 
edate  bound  by  warrantie. 

(Ante  xn.  b.  **  ^^  hchei  ferra  adjudge  e9  le  heire  4euu  age.'*  Lackttf  or 
346.  a.  337.  b.  fs/c^ef,  is  an  old  French  word  for  flacknefie-or  negli^en^e^^  not 
ddO.b.)  doing.    And  the  rule  (that  no  neg^igenc^  Ihall.  be  odjkid^d-iJ^  an 

infant)  is  tn|e,  where  be  it  thereby  to  be  barr^^of  htb-eatrie  ii| 

rtfped  of  a  former  right,  as  by  a  difcent ;  or  of  his  ibntief  .  ngdit, 

<as  liHktpn  dotli  here  put  an  exaoapie)  bj  a  warrantie  wl^ie^is 

antrie  is  coD^eable.    Butotherwife  it  is  of  co|iditi0sf>'^barg^'%nd 

penalties  goiag  oat  of  or  depending  upon  the  originall-coniveY- 

ance,  for  m  laches  ptr  negligence  diall  he  ad)udffe4  iii  thole  isaies 

hi]  PI.  Com.      afwell  in  (he  infant  as  iti  any  other,    [y]  Vtd.  pl,  Com.  Stfwel^t 

Stuwcfi  Gide,      cafe  per  tjofum-    And  fee  fbrther  there',  where  an  infant  beinijteaant 

/t^Rm'44.  ^^^^  ^^  yeares,  fliall  be  puqiflied  for  4oing  or  fuffering  of  waite 5 

Ko^%.  f^^  where  he  clain^eth  by  purchafe,  a  cejircit  (hall  (ie  againd  Itkn, 

4Kep.  4.  b.        if  ^^  P&y  n^t  his  rent  by  two  yeares.    ^nd  fome  have  &id.  If  he 

9  Ilep.  63.)        have  the  tenancie  by  difcent,  and  he  bimfelfe  eefie,  a  Cffiitf  dbth 

:;  •  ^       :      -  |ie,  and  he  (hall  not  have  bis  age  beoaufe  it  is  of  hii  olnHe  ^mkr, 

.>:..    '.        •  ■         •  sr-Ay, 


tit.  *-^^^  90f{ rWiaYfaitJe.  .   StfA^aT,  TSa, 


'agaiftft' that;    '#^Jrf;.§:^A(^V3^  5f>:  ?i8  E^sVg^.  14  J&.  s.Agc^S. 
|-  A  Jy  V  . '   1  ^Ei  and  oUfefrt,  «^hieh  ftb%)l*i-aoe  not  prow  that  the  cfjinit/^ 
L3P  A**'-l<loi:hWt  l3^m'th{*cafe,  butthc  contrary,  that  hee  llmlK: 
^s.-ha^d  hifr  ag0,  to  tht  iJiid  bee  ^nayal  Ms  fulP  age  certainly  Ic now 
\vhat  to  plead,  or  what   arrerages  to  tender;  for  xke   laud  was 
'-  'Oligiliafly  charged  with  tire  feigiiiorie  and  fcr\'ic^s. 


«.!. 


"   *  f  "-  1-  r 


*  Seal  ^7^: 

*      '    (Ant.  ftS.  b.  3i»5.) 


^inJMiES  ore  per  V&^atute  fait  11  T^UT  now  by  th«  ftatute  made 
vjTtMi'.ft;  7.  cap.  lo.it  eft  ordeine,  fi  /^  1  ^  ^^«  ?•  «•«/>•  io«  it  U  ordaioed, 
'^ 'ii^sanyetne  difcontinue,  atien,  releafe^  if  any  woman  difcontinue^  alien,  re* 
^^■bii^c(]ftftmeovegarTantfeaJcunterres  ledfe,  br  donfirme  with  tmrrantie 
^yinii'iihementsqiiedtiehi en  dower  'any  lands  oi»  tenements  which  fhc 
^'jerfiiide  vie,  ou  eff.  iauh  del  done  fa  'hotdeth  in  dower  for  terme  of  \\f%^ 
^Ijprmtx  Intrpfif  ou  dejcs,  ppcefters,^  qu.  ^ '.  oir  in  taile  of  the  gift  of  her  firft  bu(p 
i.,4?lS^^  d^afcunautehfeififi  nl  ufe  le  ,bWifyi,  or  of  bis  anceftors,  or  of  the 
\:Jfi^?fer  baraa,  ou  d^Jesavff^ers^  qwe  .  igift  of  any  other  feiied  to  the  nfe  of 
d:Ji^^l,4ifik  ga^oHth^f  fk<>f  ^  T^h^  .firft  hufoand,  or  of  faisancef- 

votdes;  et  que  hien  lirroit  a  ceftuy  lomfiyihsXtiX  fuch  warrapties,  &c, 
^A^ifKtmjoii 9eimi4m»i\'jAi  ^tenemenis^  flidi  be  void;. and  that  it  (hall  bee 
;n«j9re»i2tr^mbrlr42a'm^imf'fa;^97^  which  hatlti  thefe 

»'^'*tj^¥  '^^-^  ^'^  »   -■■  "^      '  '     lawdd  or  tenements,- after  the  death 

(6  \\  ix  10  .t:,;x^^   n    -c::.j  v.       .       oPthe^fame  woman  to enter. 

j'lii  blufo  ^':'^  o^    /.  .\' :  .*.  n  v,:t'>     •  :.  '  ...».    >i  Lor.    •r:..^         -....        * 
.,f!*,J®Oer#Qfly%^^  -       ^ 


'» ;3j4i;xnfniii^ 

r    .-^■»  f 

nti 

bni; 

.b3. 

«^  <nr»-  ^  1 

T'^ 

.v•^': 

v  .' 
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*  *t 


zi,  T^EMf^l^lMfrh  <^  h  fify^  «fc.  Jii  L&Q,  iX  is  %KHcen  iii  therend 
:.  ^;:fe  ^iV  sfiatute^  dfi  Qloac^er,  que  ^  ."^  of  tb<e  fwl  ftatute  of  Gloucefter, 

,'.Mrle<let4dienationovrfque garrantie  wbioh.  fpe^tketh  .6fC  the  alienation 

..  fait f€rUUnafd per  Ucurtejieehceft  withwamtfttiemadb  by  the  tenant 

:  (fnfm»i    Ikfennentf  en  mtfme  k  man-  by  the  coOtfefieitt  this  forme.  Alfo, 

'  ^ef\  nefoit  Vhteire  le  feme  awes  la  in  the  (anie  mahnery  the  heire  of  the 

'■''  fnortlaj^re  etle  mereparre  d  aSion,  woihan  ^er  Ihec^th  of  the  father 

-^^^^demamht  r heritage  ou  le  manage  and  mother  i|iaII!not  be^'bni^ed'of 

"  J^I?^?^^'- P^  brief e  aentre,  que  Jon  2^1^x6x1,  if  hQe'deiAandetti  tlie  beri- 

•  ^ne^^oKena  en  t&nps  fa  meref  dont  tage  or  tbe.  mi^rriage  of  his  mother 

llfmTjShi^lery  en  Iq  court  lerosf:  et  by  writ  of  entrjiMthat  hid  &t{ier 

■I:  ^int fir force.de  fhefme  Ve/iatuti,Ji  altened  in  his  inG^bi^r^s  tiroe,  whore* 

\^h^^^rfin:deifeme aliena ^^  of  no  fine  i$  levied  in  the  king's 

.  ^  platwgefafeme  e^fee  ove  garrantie,  cquxt :  and  fo  by  force  of  the  fame 

^c,  ilatutet 

*  Tl^s  S^ion  Bot  in  L.  ai^d  M,  nor  Rokt 


Lib,  3.  Cap.  13-  Of  Warrantie.  Sect.  728- 

^c.  j}er  fonjuit  en  paU,  ceo  ejl  clerc  ftatute,  if  the  hufbaad  of  the  wife 
/ei/,  que  ceft^arruuty  ne  barrera  mtf  alka  the  heritage  or  manage  of  his 
I  heiref  fmon  que  il  nad  ajjeU  per  wtte  in  fee  with  warrantie,  &c.  by 
diJcenL*  his  deed  in  the  countrey,  it  is  cleere 

hiw,  that  this  warranty  (iuiU  not  bar 
the  hcire,  anleffe  hee  hath  affets  by  difcent.  '' 

(Ant.  115. «.  •«  jyONT  nttljint  eft  levy  en  U  court  ie  roy,  ^c/'   Here  are  three 

S69  ^\*^^'  ^  things  worthy  of  obfervation  conccrniog  the  co&lhii6bon  of 

[«]  P1I.  Com.  ilatutes.     FirA,  that  [a]  it  is  the  modt  uaturall  aod  geuuine  expofi- 

t.  7.V  7  K.  3.  H9.  tioii  of  a  ftatute  to  conftrue  one  part  of  the  ftatute  by  aiio^tier  perl 

<:>  lU-p.  ;u.  o9.  of  ih«  fame  Aatute,  for  that  beil  exprefleth   the  meauuig  of  the 

tfi^^r^  \^  ^'  ^'^^^^'    As  here  the  queftioo  upon  the  genai-all  words  of  the  ilatoto 

Vid*  Uraaen  ^^  whether  a  &i\t  levied  onely  by  a  buSand  feifed  in  the  rij^  of 

lib.  4.  f.  3tf  1.  his  wife  with  warranty  ihall  barre  the  hcire  without  aflets.     AikI 

Ffeca  lib.  d.  it  is  well  expounded  by  the  former  pait  of  the  u6t,  whereby  it  b 

e«p.  S4.  ena<^ed  that  aHenation  made  by  tenant  by  the  courtefie  with  trkr- 

**r  •s'^feT"  ^^^^^^  ^^^^^  "^'  ^^  ^^^  ^^^^*'  unleffe  aflets  defcend.     And  r^d  ^    u  ] 

5Kt.p.*6a  therefore  it  (hould  be  inconTeaient  to  intend  the  flatute  in  *-^^  *     ■« 

'7  Hep.  S7,  fach  manner,  as  that  he  that  hath  .nothing  but  in  the  right  of  kh 

alUpk  so.  wife  (hottld  by  his  fine  levied  with  warrantie  barre  the  htirc  withottt 

Vi ^  ^^ 4  ^^  aflets.     And  this  extofitioB  is  <jr  vifceribut  adis. 

toe.  a.  465.  487.  a.    11  Rep.  6t.  b.) 

SefotK^y,  the  words  of  an  aA  of  partiaoMat  uoA  bet  lakeiMS  a 
lawfiiU  and  rightfoU  fenfe;  as  beiiethe  wofds  baiag  (wiwuraoit  «> 
fine  is  levitd  in  the  king's  court)  are  to  be  underftoodj  ^^hawK 
(10  Fep.  4%)  BO  fine  is  lawfully  or  jcightfuUy  levied  in  th^  king's  court. «  Aw{ 
[61  fl.  Cum.  therefore  [b]  a  fine  levied  by  the  huiVjUid  alone,  is  not  within  ,the 
iMd.  b.  Seignior  meaning  of  the  (latute,  for  that  fine  fliould  worke  a  wrong  lo  the 
Barkle^-e'scaie.  wife;  but  a  fine  levied  by  the  hufi)and  and  wife  is  intended  by  the 
Li.  9.  fol.  96,       Aatute,  for  that  fine  is  lawfull  and  ^rketh  no  wrong,  [c]    So  the 

dV"irau  mcr.  ^^^^^  **^  ^'  ^'  ^P'  5'  ^'^^^^  (^^«  9"^^  epifcopus  eccUJiam  coMj'erut) 

rciia.  "  is  conftrued,  Ita  quod  epifcopus  ecclefiam  tegitim^  conferat  ;  and  the 

[e]  11 II.  4. 80.  like  in  a  number  of  other  cafes  in  our  bookes.     And  generally  the 

9  K.  4. 12.  ni]e  is,  Quod  non  prefiak  mpedmentum  quod  de  jure  nan  fiJirtUMr 

IV  M.  4.    Formed^n  15.  .  .  * 

<c  R^p.  CO.)  Thirdly,  that  conftrudion  mnft  be  made  of  a  ftatnte  in  fuppref- 

fion  of  the  milchiefe,  and  in  axlvancement  of  the  rensedie,  as  by 
this  caf*  it  nppear«tli.  For  a  fine  levied  by  the  bafliaiii  only  is 
within  tltc  letter  of  the  law ;  but  the  miichiefi^  waa,  tfac  hetie  was 
barred  of  the  inheritance  of  his  mother  by  the  vfarrantie  q£  ins 
lather  without  afiets  i  and  this  9t\  iutended  to  apply  a  reo^y^  vis. 
that  it  fhould  net  barre  unlell'e  there  were  a&t^a  and  therefore  |be 
niitchiefe  is  to  be  fupprefied,  and  the  remecUe  advanced.  Et  jui 
hit  ret  iit  iitcrdf  hceret  in  cortice^  as  often  before  h^tb  beene  (aid^ 

*  4r<«  added  L,  and  M,  and  JUb,. 


f , 


^  Lib,  i. 


Of  Warraatie.. 


Sea.  72^,  7S0. 
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(« Iiift.394.) 


jLfESt  U  doubt  ejif  fi  h  baron 

•^       aliewijl  t* heritage  fa  feme  per 

yii»«  /fvjr  e/^  la  court  le  ray  oveJq%ie 

garrantief  ifc.fi  cep  barreru  l*keire 

Jam  afcun  dijcefU  en  value,  -f    Et 

^uant  a  ceo,jeo  voile  icy  dire  ceriaine 

reafoitSf  jwe  jeo  ay  oye  dit  en  cejl 

matter.    Jeo  ay  oye  man  majler  fir 

Richard  Newton, jflrfcs  chiefeju/lice 

iJe  common  bdnke,  dire  un  fmts  en 

m^me  le  banke^  que  tiel  sarrantie 

que  le  baron  fait  per  fine  kvie  en  le 

cotkrt  le  rotf  %arrera  l^heiref'eoment 

g^  U  %  ^  rkns  per  difcent,  pur  ceo 

qm  r^tute  iHt  (dont  nul  fine  e^ 

levy  en  le  court  le  toy)  H ;  et  iffmt 

r-    j|.         -1  per  fan  opinion  eel  garranfie 

j_3o2.  a. J  p^  j^^^  ^  demurt  uncote  iln 

coUuiePkl  garrantief  come  Uftdt  a  le 
emnmon  ley,  nient  remedy  per  le  dit 
e/httmy  pur  ceo  qm  k  dit  e/ta^ie 
ifrdett  ali^ikitions  per  fine  ove  gat- 
fixntie. 


"OUT  the  doubt  is,  if  the  huftend 
^^  alien  the  heritage  of  his  wife  by 
fine  levied  in  the  king's  court  -with 
werrantie,  fee-  if  this  mall  barre  tHe 
heire  without  any  difcent  in  value. 
And  as  to  this,  I  will  here  tell  cer- 
taine  reafons,  which  I  have  heard 
faid  in  this  matter.  I  have  heard 
my  mafter  iir  Ric/iard  Newtoti,  late 
chiefe-juilice  of  the  common  pleaa, 
once  fay  in  the  fame  court,  that  fuch 
warrantie  as  the  hufband  malceth  liy 
fine  levied  in  the  king's  coort  fhaH 
barre  the  heire,  albeit  hee  hath  no-* 
thing  by  difcent,  becanfe  the  fiatute 
feith  (whereof  no  fine  is  levied  in  the 
king's  court);  avidfo  by  hisopinioii 
this  warrantie  by  fine  remaineih  yet 
a  collatemil  warrantee,  as  it  was  at 
the  comiDon  law^  not  remedied  by 
the  fittd  ftatote,  becaufe  the  faid  fts^ 
tute  ej^oepteth  aijeiMttiofts  by  fine 
-with  \tarraatie. 


Sea.   730* 


jfpT  cfcut^auteri  ont  diiyCt  uncore 

•^  dwnt  le  eontraiief  ^t  ceo  e/i  lour 

proof e^  ^ue  come  per  mefme  h  chapi-^ 

ter  ae  dtt  e^iute  il  eft  ordmie^  que  le 

gf^rrantie  le  tenant  per  le  curt^  ne 

Jerra  mf  imrre  al Imre^finon  queil 

ad  offHe  per  decent,  Sfc,  content  que 

ie  tenant  per  k  cnrt^  kpie  un  fine 

de  mtfrnes  k$  tenements  ovefque  gar- 

tantkfi^c,  atixy  foriment  comeilpoit 

ftdref  uncore  eel  gavranty  ne  bearta 

my  limire  finon  qUe  il  ad  qjj'ete  per 

.mjfceni,  Sfc^    Et  ieo  croy  que  jceo  ^ 

ley\  et  pw'  oeo  mdi(^,  queferreit 

tncomcenknt  d^cutefiikr  i't^Me^en 

tiel 


A  N  .O.fome  others  have  faid,  and 
"^  yet  doe  fay  the  contrary,  and 
this  is  their  proofe,  that  as  by  the 
fame  chapter  of  the  &id  fiatute  it  is 

•  ardained]  that  the  warrantie  of  the 
.  tenant  by  the  courtefie  {ball  be  no 

baire  to  the  heire,  uniefle  that  he 
.  bath  aSets  by  difcent,  &c. ^though 

•  that  thejenant  by  the  courtefie  levie 
a  fine  jof  the,  fani^  tenements  with 
WQTiaiitie,  8&C.  as  firosgly  as  hee  can, 
vet.  this  warrantie  Ql^not  barre  the 
^eire,  uplelle  (hetliee  lialh  afTets  by 

.  difc§nty .  &p.    And/ 1  beleeve  diat 
.  this  16  law}  ai^  therefore  they  fay, 

■     '  that 


}  AfWMl  I*,  anA  ld»md  If^h, 


I  «r^.mld«d  L.  and  M.  aad  Ro|u 
44f <•  idikd  If.  and  M  and  AaL 
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tkl /ormej  que  un  home  aue  nod  ifaat  it ihoiild  b«  incdnveiH^nt  to' 
Txem  fojjque  en  droit  fa  feme  pur*  tend  the  ftatute  in  futh  man^ry  a»  a 
rQitperJine.levieperluMfaemefmef'Jl,  roan  that  bath  nothine  bat  irt  right 
fes  tenements  qucux  tiad  forjque  tn  of  bis  wife  might  by  line  levied  bjr 
droit  fa  feme  ove  garranty,  4^(:.  barre  bim  of  the  i^rae  tenements  which  tie 
Vhdre  ac  Tntfmes  la  teuementg  funa  hath  but  in  right  of  hisr  wife  trith 
afcun  difccMt  dej'eejimpie,  Sfc.  Ion  U  warrantie,  8cc.  barre  the  heii^  of  the 
tenant  per  h  curtefie  ceo  nepuitfahe.    fame  tenements  H-ttbotit  any  dUbeill 

of  fee  fimple,  &a.  where  the  feOmt 
by  the  courtefie  cannot  do<^4his«- 


Se6k.  73  !• 

^lowa.  5r.K    Am.  115.  ««  360.  «.  369.  a.  381.  K)    (10  R«p.  43.  Ant  381.  K)    (flnt^SM.) 

JlfES  ils  oni  dit,  que  te  fiat  ate  TiUT  they  have  faid,  that  tbie  fla- 
^^  ferra  entendfolonque  ceffbrnie,  -^-^  tqte  (hall  bee  intended  after  this 
feilieet,  hu  le  Jlatute  §  dit,  dont  mil,  m^nnei-^  fcilicet^  where  the  i^al^jit^ 
fine  eft  letne  en  court  le  roiu,  ceo  efl  a  faith»  whereof  no  fine  is  levied  ip^d^ 
dire,  dont  md  loial  ^ne  e/t  droiturel^  tingV  couri,  that  is  to  fi^ynfrtaLvi 
tnent  levy  en  la  court  le  roy.  Et  ceo  whereof  no  lawfall  fine  V  •  .  V N 
ejjt,  dont  nut Jine  dele  baton  et  fa  feme  rightfully  levied  in  the  klng^s  co^rL 
fiit  levie  en  le  court  le  roy^  car  al  And  that  i3>  whereof  no  fine  of  the 
temp  de  It  fefam  del  dit  eftaiutf,  hufbaad  and  bis  wife  is  levied  iu  tbe 
chefcun  efiate  de  terres  on  tenefuents  king^s  court,  for  at  the,  ti^ne  of  the 
que  afcun  home  ou  feme  avoit,  que  xna^king  pf  the  faid  itaj;i^te,  eveiy 
difcenderoit  afon  keire,' fait  fee  Jim-^  e(Ute  of  lands  or  tenements  that  any 
pie  fans  condition,  ou  fur  cfrtaine .  man  or  ^woman  had/  which  "ihoold 
conditions  en  fait  ou  en  fey,  Eipuf  defcehd  to  bia  heire,  was  '^,ihn{rfe 
eeoque  adonqiies  tielfine  poU  aroi-  /  wtthout  condition,  or  uppn  ^fiitiiia 
turelment  eftre  levie  per  le  barmjetfa    conditioi^  in  deed  or  in  law^    And 

'B'fimimight 

tbeJnrfbatid' 

heir^«^^(fe' 

ment^de  l*eftatute,'carfile  baronet    bniband  ihotfld  wterrimt,  8cc.^ftieh 
fafemefieront  un  feo^emtnt  en  fee  'warrantie  fliaH  barre  {he  helre^  abd] 
per  fait  en  pais^fon  herre  apresle  de*    ft>  they  fay  that  this  is  the  mcf^nf^g 
itafe  le  baron  et  fa  feme  avera  brieve    of  the  ftatn  te,  for  if  the  hu(bai\d  ancT 
d'enfrclur  cui  in  vitk,  &c;  nknt  olh  -  his  wife  ihould  malce  a  feofiemeati 
Jtdnt  le  garrantiedt  h  baton,  donque    in  fee  by  deed  in  the  countr^j  hii. 
Ji  nul  tiel  exception fuit  fait  en  fefta'    heire  after  the  deceafe  of  the  hut 
tute  de  ie  jine  levie,  Ife.   donque    band  and  wife  ihall  have  a  wdt^f 
t  hrire  averoit  U  briefe  d'entre^  &c.    entrie  Jin*  cui  in  vitA^  fyc.  motmUbn] 
m£nt  objiant  lefine  levie  per  le  baron    ftandiog  the  varrantie  of  tfaehtfC^- 
et  I'afeme,  pur  ceo  que  tes  parolx  de    band,  then  if  no  fuch  exception  weie 
fijtatuU  detect  Vtxeeption  de  fne   made  in  the  ftatute  of  the  &a^  le* 
levie,  if c.  font'  generals^  i^c.  ^eftafcon    vied,  &c.  then  the  heire  ftionld  have ' 
toir,  1pte  f^ire  la  feme  apres  le    the  wri^of  entrie^  &c.  notwitbibmd- 

t  MWkr  added  L«  and  M.  and  Roh.  f  iBf-«^«r4^L.andM.«m|]M. 

I  ii#>iil  aot  ia  i:.  aad  1^.  aotf  Hob,  4«r«.a(UcdlHM41Lai4]Wk 
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moridt  p€re  et  ia  mertnejUt  bam 

4*iv^iatti  ilil  dcmaund  I'herituge  oa 

ifTmiriagefo  mere  per  bneft^^o/ws-, 

q^ejim  pent  alieua  en  temps  fa  mere^ 

4^  ijfiiat  jsoimnt  que  le  barcji  etlufeme 

^Ufif^entperjine^  vneore  ceo  efirotet:^ 

que  le  b^ron  aliena  en  temps  la  mere^ 

eiiffint  Uferroit  en  cafe  de  r^aiute, 

fiiiqii^uetieh  parolx  fueront^  fcili- 

cet,  d0M  9ml fine  efl  levie  en  la  court 

le  toy ;  et  ijjint  ils  diont,  que  ceo  §/? 

r    ft         1  ^  entender^  dont  nul  fine  per 

L3o3*  ^J  /e  baron  etfq.feme  eft  levie  e^ 

la  court  le  rajf^  lequel  eft  loialment 

lepie  en  trtl  cafe ;  car  ft  lesjuftices  otU 

conufans,  que  home  que  nad  rien$^ 

'foffane'eh droit  fafeme^  voile  levier 

uirJiM  en  fon  nofmc  'fhlementf  ils  ne 

^yhrit,  ne  *  ungue  dcvoyent prender 

tleffi^ie  d'eftre  levie  per  lebaronfolc- 

-    metifJan8'ffafemc,S^c^  Ideo  quaere 

Ideceji  maitey^fO^C'l^ 


ing  tbe^fine  levied  by  the  hufbanj 
fl»4  bis  wife,  becauft  tte,  tvords  of 
tlie  ftatote  before  the  exception  of 
the  fiofc  levied,  &c.-  arej^enerally  vr^ 
that  the  helre  of  the  ivrrfe  >fter  tfce 
death  of  the  father  and  uioflieris 
not  barred  of  a<ftion,*  if  he  demand 
the  heritage  br  the  marriage  of  his 
mother  by  writ  of  en  trie,  that  bis 
father  aliened  in  the  time  of  his  mo^ 
ther,  and  fo  albeit  the  hufband  and 
wife  aliened  by  fine,  yet  this  is  true, 
that  the  hufband  aliened  in  the  time 
of  the  mother,  and  fo  it  Ihould  b^e 
ill:  that  cafe  of  the  ffatute,'  unrefle 
that  fuch  wojds  were,  viz.  whereof 
no  fine  is  levied  in  the  king's  court; 
and  fo  thcv  fay,  tl\at  this  is  to  be. 
i^nderitood,  whereof  no  .fine  b^  the 
huib^nd  and  his  wife  is  levied  in  the 


king's  court,  the  which  Is  lawfully 
levied  in  fuch  cafe;  for  if  the  jui« 
tices  have  knowledge,  that  a  maa 
tlidt  hath  nothing  but  in  the  right  of  his  wife,  will  levie  a  fine  ia 
his  name  onefy,  tliey  will  not  neither  ought  they  to  take  fuch 
fitie  to  be  levied  by  tlie  huiband  alone  without  his  wile,  &c, 
ielea  juare  of  this  matter,  8cc. 


*^'^Sjl)*\i^'oi/e  man  majfier  fir  R.  Newtgn,  SfoP  who  was  agea* 

n^wnlam^crf  am  ancient  family;  in  Latine/<^  oorrf  vUl4 ;  ia       .  ^  .   . 

Vmtiiihi^d^^i^^e  viile ;  and  a  reverend  learned  judge,  and  worthily 
aU«ii&icedt6'bd'chie<e«jMhce  of  tHe  court  of  common  pleas,  whom 
outiaotlanitraiMembeiis  with- great  reverence,  a^  by  bis  words  you         ... 
i¥^0m^iye/  vailing  him  ids  mailer,  and  citeth  bis  opinion  deli* 
v^md^o^nfie.k^tbe'cclart  of  common  pleas,  whii^h  our  authour  heard    / 
aj)4^0^f<cn!f  d  (wbofeexatnple.  thereinit  is  neceilaiy  for  our  iludent  -    ' 

t^^  follow) ;  but  the  latter  ^>puiio&  (as  hath  b^ene  before  pbferted) ' 

heih^Uttleton's  owne,  is  agaiiUt  the  opinion  of  the  lord  Neweon'[d]f  rajfindionsn. 
and  (He  law  is  holden  cleerely  with  our  authour  at  thisday-;  and  our  vleialitK  &  • 
authour^as  in  all  other  cafes)  hath  good  authotitia  in  law>to  warrant  ^^  34.  .      j 
his  (Jpiiuon :  NulHus  hovunis  authoritas  tantjiu/i  apud  no$  vaUre  debety  \^^'^l{  ^^*^ ' 
til  fhtihrantonfeqwrernurfi  quis  attiderit,  7-fe  S.^' 

:^  Carft  lei  jnfticce  ont  conufance^  S^c!*    I'ereby  it  appeareth,  j^  ^p- ^?.)  V 
£«]  ;th»t  the  judge,  if  hcc  knoweth  it,  ought  iot.to  take  knowlcike  yt'2?}:  1 
of  •>  fine  that  worketh  a  wrong  to  a  third  perfon.  ^    i E.  3,^   * 

*\  Qpejhrroit  inconvement.^    Argament^ent  ,ak'  hc^ktenienii/fB  \  ft.  T.^r-  ^^ 
yftjy  forcible  in  Jaw,  as  <^ften  hath^beene  obf«r\ipd*  T-^     ,'       .•  -     * .  i^^ar.  ^>,  jt »  :*j 

Or  the  reft  of  thcfe  ttree  Se^Uons  fu^ifat  liath  beene  laid  Ud^S^wl 
before.  Stc.  ' 


<    V'   M 


•  unquitBt  ib  L.  and  M/porRih,^':  f 
t  w/ffi#4dlle«  L.nuid^M.ib]tt1IOb.'^  ^ 
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Seft.  782. 


rrEif,  ej 

"*  parolxj  ou 


eft  aJcav<Jir,  que  tn  ceux 
m  I  heire  demande  Vheri- 
tage,  ou  le  maria^efa  mere,  ceft parol 
(ou)  eft  un  disjufihve,  et  eft  auturU  a 
iireyft  Vheire  demande  le  heritage  fd 
mer€,  fcUicet,  Ics  tenements  que  fa 
mere  avoit  enfeefimpleper  difcent  ou 
perpurchafef  ou  ft  Vheire  aevtaund 
la  Jnariagefa  mere,  c^eftafcavoir,  le$ 
Ummentn  que  fuerant  aona  0  fy 
mere  enfrankmariage. 


A  LSO,  it  IS  to  bfi  underftood, 
"*^  that  in  thefe  words^  where  the 
hcire  demands  th^  heritage^  or  the 
hiarriage  of  his  mother,  this  word 
(or)  is  a  disjnndliye,  and  is  stfhiiich 
to  fay,  if  the  heire  demand  the  heri- 
tage of  his  mother,  viz.  the  tene- 
ments that  his  mother  had  in  fee 
finiple  by  difcent  or  by  purchafe^  or 
if  the  heire  demaund  the  marriage 
of  his  molher,  that  is  to  fay,  ^  ^  .  -t 
the  tenements  that  wererf- 13^3*  o.J 
ven  to  his  mother  in  frapkmaricigd. 


(Ant.  16.  a.) 
¥Mto  Se^t  9. 


C  O  M  E^  doe  expound  heritage  qf  the  mother  to  be  thei^ds  whicli 
the  mother  hath  by  difceot ;  and  that  conftru^ion  i3  true,,  bat 
the  (latute,  b^  the  authoritie  of  Littleton,  extexideth  alfo  where  t|^e 
mother  hath  it  by  purc^afe  in  fee  fimple ;  ibr  fo  faith  IMtltitonhlm- 
felfe,  that  this  word  (inheritance)  is  not  only  intenfled  where  a 
man  hath  lands  by  difcent,  but  where  a  man  hath  a  fee  fmiple  by 
purchafe,  beeauPe  his  heires  may  inherit  him.  And  albeit  it '  be 
true,  that  the  ilatitte  exteadeth  to  an  eftau  in  frankmariagc  aa- 
quired  by  purchafe,  yet  d^th  it  extend  alfo  to  ^11  eibites  iji  taik, 
alweli  by  difcent  as  by  purchafe  ;  for  that  frankmariage  is  put  but 
for  an  exan\ple.  ,.    ^. 


Sq61.  7S3. 


TTEM,  come  eft  move  +  en  divers 
faits  ceuxjjarolx  en  Latj^ne,  Ego 
et  hasredes  mei  *  waxraaUzabimiis 
^t  impecpetuum  defendemus ;  ilfft 
a  veier  qud^eii€d  eel  parol,  defian* 
demuB^e*h*aJi^ii<i;  eiil  fumble  que 
il  Wad  poi  V^t&  de  'g^ranHe,  me 
emprent  enlwfla  cat^e  de  ^arran^ 
tie\.  ear  /ilijfintferroit,  que  tlprent 
d^i&  ou  cttujedegarrantie,  dbnques  il 

Jerrint  X  fnttte  en  afcuns  fines  levies  en 
la  ceurt  Uroy :  et  home  neveiet\\  ceo 
nnque  que  ufi  /wro/ defendemus^'^ 
en  qfcm  finci,  mes  tantfolement  o^ 

jfarol    wanraQtizabimus ;  per   out 

femhle, 


4"  mw    msie,  L.  and  M  and  Roh* 
•  y^addad  L.  and  M«  aad  Rob. 
t  Ainot  in  L.  and  M  nor  Roht 


A  LSO,  where  it  is  cont^cd  m 
"^  divers  deedes  thefe  words  in 
.Latin,  ^oethe^redc^meiwapranfi' 
xabimm  et  ifnpcrpetuumidffiewdemu^; 
it  is  to  bee  feene  what  .effedi  this 
iwopd  (dtfemdenute)  bath  ia  fnch 
deeds ;  atid  H  fottiiedi  tkat  it  faaih 
not  the tfteA  of  warn»tie|iior con- 
prehendeth  in  it  the  caufe  of  wap> 
ranty;  for  }f  itlho^ld  be  fa,  that  it 
tooke  the*  effed  or  carffe  of  Ww- 
rantie,  then  it  (hould  bee  put  infb 
ibme  fines  leyied  .in  the  kipfi^s.eourt: 
and  a  no^ua  never  law  that  this  Wocd 
(defendemus)  was  in  any  fine,,  bat 

only 

t  nttttt-^^mu^l^ and  M.  and Roh. 
I  ««f  not  ia  L.'andM  nor  Bioh. 


U^.  3.P    •  ^   :  Of :  WavTantJie.  Sea.  753. 

fembitf  que  ctji  parol  \  eiverbe  war-  only  Uiis  word  (tGarrantizabimm); 
raniizo,  ^fait  la  ganantiey  et  efi  la  by  which  it  feemeth,  that  this  word 
eaufe  de  garrantiey  et  nul  auter  verbe  and  verbe  (warrantito)  niaketh  tito, 
en  nojire  ley,  warrantie,  and  is  the  caufe  irf'  war- 

rantie,  and  no  other  word  ia  pur 

law. 


.  ^ 


'*   JC'G  0  et  karedes  mei  warmntizabmuSy  et  imperpeiuiim  defende* 
"  mux*'    Wherein  three  things  are  to  be  obfcrved.     Fir/l, 
that  hcredcs  mei  are  ^ords  of  necelfitie,  for  otherwife  the  heires 
are  not  bound,     [a]  Secondly,  though  in  the  claufe  of  the  war-  fa}6E.  5 
rantie  it  bee  not  mentioned  to  whom,  &c.  yet  fliall  it  be  intend-  Voudi.  «J8.  ' 
ed  to  the  feoffee.     [6]  Thirdly,  that  the  feoffor  may  by  e-N.prc(re  l2P-2.ib.Xtfa.  ^ 
wards  warrant  the  land  for  the  life  of  the  feoffee,  or  of  the  feoffor,  \t^^i^^^  tA 
^LCi  hut  the.recoverie  in  value  (hall  bee  in  fee.    [c]  Of  this  Braj&Q%  [cjBrtft.'fiit 
writeth  in  this  manner :    Et  ego  et  hercdes  mei  v^arrantizabimui  37.  238,  &  Ub. 
tali  et  kmredibuM  /uis  tantim  vet  tali  et  hieredibus  et  ajigimtis  et  ^-  ^^»  ^i- 
karedibus  afigi^atorumy  id  aJlgnatU  qffignatorum,  ct  eorum  lucredi'  r[*J*(^^'  V^^'^ 
hus^  et  acquktabirnits  £t  dcfcndemus  cos  tot  am  terram  illam  cmn  per-  ^^  &*Lib.  6*** 
iiHentiiSf  contra  onmcs  gniteSy  SfC..    Per  hoQ  autem  quod  dicit  (^o  et  cap.  23. 
kcercdci  mei)  obligat  fe' eikccrcdes  ad  •isarrantiam  propinquos,  ct  re-  3j  H.  3.  a; 
motos^  pra:Jentt$  et  futures,  et  jfucccdentes  in  injifiitmn.     Pi:r  hoc  ^^jT;  ^; 
autem  fuod  dicit  (warrantizalimus)  fufcipit  infe  ohligationcm  ad  de-  g^ii  ^i  ft!tL 
jfendetiaum  jfkum  tenement itin  in  pojftjjwne  reidatce  et  ajignatosfnos  ct  piet.  nbi  I'up! 
conoH  hafrddes  et  omnes  altos ,  ^c,     Per  hoc  ai^tem  quod  dicit  (acqui-  ii  H,  6. 48. 

r  '^ft-d        ietabtmusy  obligat  feethctredes  fuos  ad  acquietandtwi  Ji  quis  ti  E.  2.  Gar.262. 

L  J^4«  »u  pf^  petieritjcrvitii  vel  aliud  fervitivm  quam  in  carta  dona- 
iiomstontineiur. .  Per  hoc  aatcmqudd  dicit  Idefendemus)  obligat  ft  et 
haredcs  fuos  ad  defendcndujn  Ji  quis  velit  fenitutem  poncre  ret  datip 
' contra formam  fua:  dongtioiiis.     [f/]  Hereby  it  appeareth,  that  nci-  r^i  4^  g  3  gg 
ther  defendere  nor  acquietare  doth  create  a  warr^tie,  but  warranti-  n  h.4.  41. 
zarc  only.     And  as   Ego  et  haeredes  mei  warrant ixabimus, . ^c.   in  6  E.  t. 
Latine  doe  create  a  warrantie  ;  fo,  I  and  my  heires  ihall  warrant,'  Vmich.  262.    - 
&c.  in  Eoglifh,  doth  create  a  warrantie  ulfo,    ^  '  fMcJot  175  )' 

[r]  If  a  man  be  bound  to  A.  in  an  obhgation  to  defend  fuch    r^]  2  £.  4.  15. 
JEands  to  jrf,  whereof  the  obligarhad  iDfeoffed  him  for  twelve  ye;ires,  tit.  Dti,  7i. 
&c,  in  this  cafe  if  he  be  ouftei  by  a  Aranger  without  feeing  implead-  (2  Hoil.  Abr. 
ed,   the  obligation  is  forfeit:  but  if  he  bee  bound  to  warrant  the  ^CwXfir.T). 
land,  &c:  the  bond  is  not  forfeited,  unleiTe  the  obligee  be  impleaded;  Ant/201.  b."  ' 
and  then  the  obligor  mud  be  readie  to  warraut,  ^c.  .4  Kep.  80. 

^*  D&nque9  ilferramt  en  afcunsfineSt^c '\liere  lAttleiondrav/eth 
an  argwneilt  from  the  forme  and  words  of  a  ^e  ;  and  his  reafon  -  -* 
IB  this :  that  feeing  that  a  fine  4b  the  higheH  and  furefl  kinde  of  ai- 
ftorance  in  law,  if  defendemus  had  the  force  of  a  warrantie,  it  wo^ld 
{»8)(fft  beene  contained  in  fines  r.  and  on  the  other  fide,  feeiiig  thi»  - 
•word  warrantizo  is  contained  in  ixits  to  create  a  warrantie,  tha^ 
tljiprefore  that  word  doth  imply  «  warrantie,  and  not  the  other. 

"  J5f  nnl.auter  verbe  m  noftre  ley/*  liere  it  qipeareth,  that  no  4^  ^  ^  a^  . 
oilier  verbe  in  our  law  doth  make  a  warrantie,  but  -warraatizo  onlyi  Vido^ea.!.  '■* 
i^bich  is  nnly  appropriated  to  creata^  warrantie.  ^ 

.    But;v   ' 

•  •  • 

f  «/ ^RlrAf  fiat  in  L^'and  M.  flor  Rob* 

f  Ai,  f^c.  added  L.  and  M. }  ftfc*  only  added  m  Rbh. 


Lib.  3.  Cap.  13.  Of  Warraiitie.  Se&. 


^  69r.  But,  Qui  ben^dyiii^:mi  beni  i^ed ;  and  hm^f  nacftflitii  yoa maft 

I^}^' ^'^'  diitiof^ifb,  ["*]  lirft,  ii«tweeiM  a  warriiiti«  wwaewfd  to  a  finaekakl 

is^ch.  t.  or  infa^ritiuice,  (whereof  lAttktoM  here  (peiUceth)  and  41  warrastia 

tit.coiit.d«  annexed  to  a  ward,  which  is  a  chattell  reall ;  for  thefa,  grant,  de* 

Vouch.  35.  mife,  and  the  hke^  doe  make  a  warnintie.     And  of  warrauties  aii> 

S9  £.  5. 48.  nexed  to  freeholds  and  inheritiuices,  fome  be  warranties  in  deed, 

SvakcnSvmuns  '"^^  ^"*®  ^*  warrantiea  in  law.    A  warrantie  in  deed,  or  ail  i?c- 

^(e.  preiTe  warrantie,  (whereof  l4^//c<(mhere'fpeaketh)  ib  created  oolj 

8R.3.  61.  by  this  word  vktrrantizo;  but  wananties  in  law  are  crealed  fa^ 

ie  E.  3.  many  other  words  *  they  be  therefore  called  wdiTantM  lA  lav^ 

Vouch.  e7.  becaafe  in  judgment  of  law  they  aiTioont  to  a  warrantie  wit]iioiit  tluft 

VoiiSli.  308.  verbe  warraniizo.    [f]  As  rffit  is  a  warrantie  in  law  to  the  feof- 

3  U.  6. 17.  fee  and  his  heires  during  the  life  of  the  feoffor,  but  co$tctfi  m,  a 

fjf]  LeftaL  de  feoffinent  or  fine  implyeth  no  warrantie.    (1)  But  before  the  (tatute 

?ff"**  A  ^  ^*  ®^  ?""'  ^"'P^orei  terrffrum^  if  a  man  had  given  land^  by  the  word 

6H  7  i\  ^^^^*  ^^  ^^^^  ^^'^  ^^  ^^^^  ^^  ^^^  ^"^  ^^  '^^^  heires,  of  the  donor 

48  E.  3.  2.  <^^  ^^^  heires,  by  certain  fervices,  then  not  only  the  doimr  Imt  his 

31  £.  1.  tit.  heires  alfo  had  beene  bound  to  warrantie  :  but  if  before  that  fiatirtg 

Vouch.  290.  a  man  had  givta  lands  by  this  word  dedi^  to  a  man  and  to  bis 

6t'^  ^^*  ^^^^^  ^^  ^^'*^»  ^^  ^^^^  ^^  ^^^  ^^^^^  l^*"^'  ***'**  ^*'*  feoffor  had 
Vooch.  258.  ^^^  beetle  bound  to  warrantie  but  during  his  life,  as  at  this  di^ 
(Vautfh.  118.)     he  is. 

(F.  N.  B.  134.  And  albeit  the  words  of  the  ftathte  of  bigdmis  t>e,  ta  cartk  otfcA 
^-)  ii6t  continentur  (dedi  et  amceffi^  ^c.)  yet  if  dedi  be  containad  atlon^ 

It  doth  import  a  warrantie  ^  tor  the  llatute  doth  oonclode^  i/|/«  t4mm 
feqfatHr  ta  vitdjitd  ritione  proprii  doni  fid  tenetur  -oMln'miiitme  4 
fo  as  dcdi  is  the  word  that  implyeth  warrantie,  and  mat  tmc^ 
Alfo  where  the  words  of  the  (tatute  bee  further, /«« cJte^^Ui  fav 
continct  warrantiam,  the  meaning  of  the  ftatate  i^  thai  it4i  4i»A 
import  a  warrantie  in  law,  albeit  there  bee  aii  exprtfft  warraAlie  iR 
the  deed. 

For  if  a  man  make  a  feoffement  by  Mt,  and  in  the  detil  doth 
warrant  the  land  againft  /.  S.  and  his  heires,  yet  dcdi  m  %  generaB 
warrantie  durins  the  life  of  the  feoffur ;  and  fo  was  the  ftalste  ex- 
r  1  HJ  14  GL  P^^^^^  ^^  ^"  points.  Ig]  Hil.  14  EL  in  the  court  of  oonuBoii 
»  Com.  Btuic.  pleas,  which  I  myfelfe  heard  and  obferved.  [k]  And  if  a  nan  mal^e 
[A]  Lib.  4.  foi.  a  leaie  for  life  referving  a  rent,  end  adde  an  expi^fs  warrsiPtie, 
to.  m  Nol^«**  here  the  expreife  warrantie  doth  not  take  away  the  warrantie  14 
s^E  3w  15^  ^^  ^^'  ^^'  ^*  ^^  eledion  to  vouch  by  force  of  either  of  thenn.  And 
10  £.  3. 11.  ^  NoM  ctfe  note  a  divertitie  betweene  a  warrantie  that  is  a  cove^ 
fo£.'3.  naiit  reall,  and  a  warrantie  conceniing  achattell.    [i]  AUb  thii 

Coot,  de  Osf.  7.  word  cjncinn^'tim  doth  imply  a  warrantie. 

^^**-^  '^^^^  a  partition  implyeth  a  warrantie  inlaw,  as  in  the  Chapter 

32 ]£ 3  abwlOt.  ^  PsTceaers  appeareth.  And  homage  auncetlrell  doth  dr^w  to 
4SE.3!S^  it&lfe  warrantie,  as  hath  beene  iiaid  in  the  Chapter  of  Uqid«^ 
,s  £.  3.  tit.  Auneeftrell. 

Cui  in  file  17.        And  it  is  to  be  obferved,  that  the  warrantie  wrought  by  this 
f^"\    AM      word^etfi,  is  a  Ipeciall  warrantie,  and  extendeth  to  the  heires  of 
Cn  4V!'t.         ^^  feoffee  during  the  life  of  the  donor  only.     But  upon  the  ex* 
Vooclk  249^       change  and  homage  anceftreU  the  warrantie  extendeth  recifupcaily 
t2  B.  3. 3.         to  the  heires,  and  ag^nft  the  heires  of  both  parties  :  and  in  niMH 
00  ft  fi  \.       of  the  cafes  the  affile  ihall  vouch  by  force  of  any  of  thefe  r«o^  L  "i 
fcb  4.  fol.  122.  ^'"'anties,  but  in  the  cafe  of  tiie  exchange  and  dedij  the  13  «^  tKj 
SiBallsrd'tcefe.  iAgDiW  ihall  rebatt,  but  not  in  the  cafe  of  homage  ancellreU. 
15  £.  9. 

B«r.25$.    4SE.3.$.    Lib.l.r.96.    Lih5.lbLir.    Speneer*!  ctfe.    Lib.  8.  fol.  75« 
ir.  Sta0tfrd*i.cil«. 

And 
(0  [Sec  Hole  33s.} 


Lib.*.'  #f-Wftrtantle.  -Be^.rs^. 

PU  Atf*  fe^tto  Trtftnfl«ftl»l»^  aHi^t  of  contra  fomim  cdiUttkins,  W*»  Aff.  55, 

'  bilt  •  (frtly  ^tlfc  'feofffttj  *fiflMd  hiy^ieww  which  -be  privie  to  the  deed ; .  J J^-  *•  ^ 

-birt  an  'dflignee  mriy  l«btitt  byforro^of  tlt«  deed.  4  £  j,  Avowf* 

'      ^  i6rk  202.    «  E.  5.  Avowr.  401,  20*     11  E.  3.  Avowr.  100.    30  H.„6.  7.  * 
^SH.  8.    «Dyet5l.    lOH.T.lt.  b.    i?.  N.  B.  te3.«. 

ffi^f  #mcM»'thake  a  gfft  in  taile,  or  a  leafe'for  life  •of  land,  by  [fl  ^  ^'  ^* 

deed  or  without  deed,  refervmg  a  rent,  or  of  a^rent  fenriee  by  de^d,  io^^'^e^?"^* 

th)»«]«  ai#«irrafrfl)«>in  law,  andthe  duneeor  kflee  beu)<^  impleaded,  4  j;.£.ibid.l03! 

tfhtll^A'^ch-^uyd  're^Ov^r  in  vakie.    And  ^this  wiirraiitie  hi  'law  et-  6  e!  3.  ii,  5a  * 

teild^th  not  only-ttgainft  the  donbrvor  kifbr,  andhis  faeiree,  but  aifo  7  £.  3.^6.     * 

-  agiklft  hb  dflignees  of  the  ret^fion ;  tM  fo  likewife  the  affigpee  t)f  ^®^*  ^-  *• 

4rfeeibr1lfe  <hall  take  benefit  of  this  warrautie4n  law.  Ih  7"-!^'    > 

•6H/7.t.      14E.5,  Garr.ar.     T.  V.B.1S4.  g.     •a'E,3.  87.      Wei's,  lit; 
C9«Dterplw.de  ivfl^  T« 

[m]  When  dower   is   afiigned  thore  is  a  warrantie  in  law  inr  M  4  E.  3.  se, 
cUMi,  tiMttbe  thnaiitin  dow«r  being  ampkaded,  ihall  voudi  and  ^^'  ^-  ^^^• 
raMh^  hft  vakM  a  third  ipon  af  Ac  two  parts  wheaBol  (he  is  daw-  Jgf '^^^^Aff^J^ 

•^^0)  MB.  3.7/''^' 

'And  ft  is  lo  be  underAood,  that  a  wammtie-  in.  law  find  afiats  is  •  F.  N.  B.  i49.tn, 

in  fame  cafes  a. good  ban    [n]  In  a  ibrmedon  in  the  diiccuder  the  C'*]  1-^  ^1-  <'*1if« 

t^fM^t&sy^fltmdy  that  the  .anocfior  qf  the  desiaqditnt  axciiaugcd  ^^  ^*  ?* 

tbl^4ttd>Wkhr  the  tenant  for  other  lands  takea  in^  ^change,  whieh         ' 

d«f<f<ifthded^to  the  demandant,  whereunUr he  hothr  antned  and  agreed ; 

-or  4iMi6'fei(h  vuot^cntl'ed  aiid'agiitod  anto  Ae  hsids  taken  in  ex- 

<iMmgii\'tMf  tii^'ttfiant  may  plead  .ihe  wanumaiiThxw»  and.otliGr  ' 

^[tf^  iihteitiM  in  taile-of  iaadaioakea  gift  hi  teiie,  or taJeaia^ibr  [0]  33  £.  3.  ^9, 
life,»<mwtrtti|  li  riat,''  atod  lAleiihi  add  the  iil«je4»rfngutfa.&'farmedan  «3>»4.  i3£.s! 
in  Ithe  difcender,  the  reveriion  and  rent  ihall  not  baxre  the  -daitoan«f  ^^'  "^^ 
d^MH  iMthfitf  <)y'kitM6»rinedoa*he  it .to'defeat  the  rcrverfion  und^r^t, 
Ei  m^po$^  adSk^'  txeepim-  efufikm,  rd,  \i^  pe^btr  d^bhUm. 

f^}^M(f'*6ther<ati%to  in  iee'  flM^e  doe  4efoeiid;/th«ii  this«w»r-  Tpi  15  £.  3, 
,MMi«rihi'klW(irtd'23flhtslsa*§o(idb  :        ;        -  Age  45.      ' 

*  HeraMli^  tlvmgs  mto  be-obfi^Mfed^  iRi^,tiii(t-3io  waztinti^     ^^^^^r      ^ 
kcw'doth  'bati^  any  ^UataftJl' titles,  fane  is  hi  natuiia  of ^ .  Ihwall  ^  ^1' 
^aA(#itie:'irlpe#eb1^et^ti^«tf^dsn#.Jstt^te:o^^      ;  .     /  ^^'-r: 

'8eco^y,  that  «htfxprtf9dwiuTaiMte''(ltallffi^r  binds  the'heona  (i^p,  !];>.); 
of  hinrthat  mak«th  the  Warrantie,  naleia  ^  hath  heMie  faid)  they         ..... 
tie  'named  v  as  for  >  exat^)te,-  titiikt^n  (hare  -  fifeith  (£^0  tt  funwin  '   : 

wm);  but  in  cafeof  warraMAgs'in  law,  in^fiiany  aalas  the  bmsf  / 
4i^i»ee  boand  to  warrantie,  ^dlhett'tbey  be  not  named. 

^^*  VhfnQly,  that  in  ftf one  cafes  warranties  in'  krw  th>e  «xtoHl  to'^xar  ]^^  rjbt  4 . 
"Srthmnn  *vftkie,:of  fp«dall  knds,  and  notrgeneraliyof  kndtde*  j¥l,  i»i. 
Ce^nded  in  fee  ilmpte,  as  you  'may  iee  at  lar^'in  niy  Reports.  ^vA^d's/ 


^*  ^]  Foiurthly,  that  warreftties  in  kw 'may  4ie  in* fame  .ealet  [qf^f^'L^tt.-* 
^ereareA^wrthootdeed,  as  upon  gilis4n  laila,  ieafes  Ibrlifey^eioluaigBV,  '"^^i^^,,    ..' 
iBSd  ni^  fifc#.  '  •     1 

>    Atid  feeing  ibmewhat  hath  heerie  Isad  «ilf of TffiMiiftoi»«id. otter      /;.         ;/ 
ifehlkdt  nuthors,  concerning  ^(Qg^wes^^t  tstneoeftirie  to^w.Wl^  't 

afiilA  4&ke  advantage  of  a  warriihue»  tHha<l^a«Miy  :\  **  ';   ' 

ito>faai^e  tfooupence movable.  '-.-*•.•         '     .    '{ 

:'    Vol.  IL  H  h  '•'   ^  •       ^ 


.*  ^ 


Lib.  3.  Cap.  13.  Of  W«f ra|>tie.  Sea.  73^. 

[r]  14  £.  3.  •  [r]  If  a  maa  vnkrffe  A,  and  R*  to  ba^  and  to  hokito  tbsib  and 
^Vv  ? V  ni  to  their  beirea,  with-  a  cluufe  of  vtnurraxiliftyprffduiii'A .  «#  B .•  €f  rormm 
IJ  h.  1.  Ukr.B3.  ^^^^^^„,  ^  (yftgnatis :  in  this  cafe  if  A.  die^i,  and  if.  ikrviveth  a&d 

dieth,  aiid  the  heire  of  B.  infeofleth  C  he  fbali'  Touch  aa  affigner, 

)  lib.  d.  foL  17.  b.  and  yet  he  is  but  the  aDig^ee  of  tlie  heire  of  one  of-  theifi ;  '-^k'  in 

^ef""gj**^'^'  judgement  of  law  the  afti|;nee  of  the  heire  is  the  aHIgnea  <»f  tbe 

anceftor,  and  fo  tlia  affignee  of  the  aflignee  ihail  ▼ouch  -in  tiffiM^tm^ 

within  thefe  words,  (his  aifignes.) 
M  ^V^h  y]  ^^  ^  man  iafeotfeth  A.  to  have  and  to  hold  to  hisft,  Ina  hems 

19  £. V  ^^  aificnes ;  A.  infeoiieth  B,  and  his  heires,  'B.  dieth,  tlm  heite-of 

Gar.  85.  ^'  niaU  vouch  asaffignee  to  A,:  fo  as  heiree  of  aifilg^cas,^  anfl^- 

13  £.  1.  lb.  9X  /tgnees  of  uflignes,  and  adignees  of  heires  are  within  this  word 
lib.  5.  fol.  17.  (liflignes);  which  feemed  to  be  a  quellion  in  BraUon's  time.  And 
r  E^li^^sV         ^®  ailignee  ihall  not  only  vouch,  but  alfo  have  a  varrantia  caritt. 

10  £.  3.  9.    14  £.  3.  Gwr.  33.    Braa.  ubi  fup.    9  £.  2.  Oarr.  de  Chart.  SO.    36  E,  3. 
Gar.  1.    4  H.  a.  Dy.  1.    F.  N.  B.  135. 

* 

If  a  man  doth  warrant  land  to  another  without  this  wor4  (hetres), 
his  heires  (hall  not  vouch  :  aiid  regularly  if  Ibe  wamuu  Iwd  .ta  a 
man  and  his  heires,  without  naming  aifignes,  his  aflignee  Biall  moX 
[i]  43  £.  3  f3.  vouch.  [/]  But  if  the  father  be  infeofl'ed  with  warraatio  to  Jhita^acd 
f A  ^  174^  h  ^^^  heires,  the  Cather  infeoffeth  his  «ldell  fon  with  warraqtae  wmA 
Poft.^390.  hO  dieth,  the  law  giveth  to  the  fonne  advantage  of  the  wtoTimttfe'iBade 
40  £.  3. 14.  to  his  father,  becaufe  by  Bjt\  in  law  the  warrantie  bfttweeiiKtbe 
84  E.  3. 3<».        father  and  the  (bnne  is  extind.  -:':?: 

Vck  v"  X  ^*  ^"^  w>it^  there, is  a  diveifitie  betwe^ne  a  wtarrantie  that  is-  ato- 

5  E.  3/Aeei9  ^*"*"'  T^W^  which  bindeth  the  partie  to  yeeldlaiiKis  or  fcneaeats 
PkIcoiu.  418.  *   i>^  recompence,  and  a  covenant  annexed  to  th«.bmd»  iwltteH^is^Jo 

yceld  but  dammages,  for  that  a  covenant  is  in  maiiy.oAfea  esLMded 
further  than  the  warrantie.    As  for  example;        .      .':."•       ,-/ 
(ti]43F..^b.        [u]  It  hath  beene  adjudged,  that  wh«re  two.  oopaixrenoni  made 
per  Finclidea.      partition  of  land,  and  the  one  mude  a  covenant  witk:tb9i*iktii«ryv to 

acquite  her  and  her  heires  of  a  fuit  that  itibed  out  of  the  limipbnj^:;;  ^ 
(ajlap.  18.  a.  th^  covenantee  aliened.  In  that  cafe  the.afligne^  Ihail  barve  *-4 .  ^'  ^^ 
inSpcncert        an  adion  of  covenant ;  and  yet  he  was  a  Oraikg«r  to  the  oOTCfUBtt 

•  hecaufe  the  acquitall  did  runue  with  the  land,  '  .v   -^  r 

.rx]42£.3.3.a.  [^]  A,  feifed  of  the  mannor  of  D,  whereof  a  chappell  was.  p^- 
Laur.  Paken-  cell,  a  prior  with  the  aflbnt  of  his  covent  covenantelh  h^  dead  in- 
^h'V***^'  dented  with  A,  and  his  heires  to  celebrate  divine  fervica  in  lualaid 
6H.4!l&2.  <ibappell .  weekely,  for  the  lord  of  the  faid  mannor,  axuihia  ftr- 
Balfe  Brabfon's  vants,  &c.  In  this  cafe  the  ailigneea  iliall  have  an  adion  of.ctsre- 
cafe.  lib.  5.  nant,.  albeit  they  were  not  named,  for  that  the  remedie  by  covcMBt 
fol.  17, 18.  doth  runne  with  the  land,  to  give  dammages  to  the  partie  grmied, 

f^r«^ll Ve*  ■  ^^^  ^^  *"  ^  manner  appurtenant  to  the  mannor,  [y]  Bat  if  the 
Hen.  Florne's  covenant  had  beene  with  a  ftraoger  to  celehrate  diviae  ftmcii  in 
cafe.  6  H.  4. 1.  the  chappell  of  A.  and  his  heires,  there  the  aiTignee  ihall . not Mve 
Lib.5.  foUt7,i8.  an  adion  of  covenant ;  for  the  covenant  cannot  be  annexed  to-  the 
Spencer's  cafe,    mannor,  becaufe  the  covenantee  was  not  feifed  of  the  noaAnor,  Si#in 

Spencer'9  cafe  before  remembred,  divers  other  diveriities  batvoine 
warranties  and  covenants  which  yeeld  but  dammages.  tr 

And  here  it  is  to  be  obferved,  that  an  aifignee  of  pail  Af  ihe 
[*]18£.  3. 52.  land  (hall  voucheas  affignee.  [*]  At  if  a  man  make..«  &ofie- 
P/'U^"'^^*  ment  in  fee  of  two  acres  to  one,  with  warrantie  to  hiai»  Ittabcms 
1  s  £^'3^  and  affignos,  if  he  make  a  feofiement  of  one  acre,  that  feo^  fliall 
Countcrplet  de  vouche  as  aifignee ;  for  there  is  a  diverfitie  betweena  tbe  vbole 

*^  eftata 


Life.  a»  Of  Warfantie.  «ea.  733. 

t/X4J^  in  par<»  and  part  ^f  tb^«ft«tB.  jn  the.whole,  or  of  any  part.  Veiich.  4S. 

^s  iC  ^  tnan  hath  a  warraoliie  to  him,  his  heires,  and  aiTignes,  and  ^^  ^'.  ^' 

^e  .make  a.  lea&  for  lif^  oi:  a  gift  in  tuile,  the  leflfee  or  donee  (hvAi  5^5  i^^^^  {j^ 

-.not  vouch  as  ailignee,  becaufe  he  hath  not  the  eftate  in  fee  fiuaple  15  c.  3. 

^^bf^reunto  the  warranty  ;«raft  annexed ;  but  the  leilee  for  liic  may  ibid.  199. 

pray  in  aide,  or  the  leflTee  or  donee  may  vouch  the  leflbr  or  donor,  ^  ^.  di  i^. 

and  by  this  me^iies  hee  (ball  take  advantage  of  the  warranty.     But  J^  ^  lao   "^  ' 

if  a  leafe  for  life,  or  a  gift  in  taile  be  made,  the  remainder  over  ui  ^^^e.  J.  ibid.  96. 

M^f  fa^h  aleilee  ot  donee  (hall  vouch  as  uflignee,  becaule  the  whole  H  u  ^0.) 

,eflat0  in  out  of  the  leiTor,  and  the  particular  ellate  and  the  remcunder  And  this  diver- 

^0^  in  Judgement  of  law  to  this  purpofe  make  but  one  eftate.  Hin^^i " ITiI** 

'       -  ^  in  Coramaui  Banco,  which  I  heard  and  oblervk'd. 

'  [tt]  If  a  man  infeoffe  three  with  wan-antie  to  them  and  their  [«]  40  K  3. 14. 
heires,  and  one  of  them  releafe  to  tlie  other  two,  they  (hall  vouch;  l^  j^^'/'^ 
but  if  he  had  releafedjto  one  of  the  other,  the  warrantiehad  beene  37  h.  a.  Alie* 
extind  for  that  part,  for  he  is  an  adignee.  nation  Cans 

'     [b]  If  a  man  doth  warrant  land  to  two  men  and  their  heires,  and  licence  31. 
4he  one  make  a  feoffment  in  fee,  yet  the  other  ihall  vouch  for  his  ^  |**  *•  ^• 
moitie.  '  If  a  man  at  this  day  be  infeoffed  with  warrantie  to  him,  fJJji^J  45; 
ills  heires,  and  stBgnes,  and  he  make  a  gift  in  taile,  the  remainder  7  £,  5. 35. 
ifi  fee,  the  donee  make  a  feoffement  in  fee,  that  feoffee  (hall  not  46£.  3. 4. 
^roach  as  aifignee,  becaufe  no  man  (hall  vouch  as  ^iffignee,  but  he  (See  Vaugh. 
that'  xsommeth  in,  in  porivitie  of  eftate ;  but  he  mull  vouch  his  398.) 
feoffor,  and  he  to  vouch  as  a(fignee,  bbt  fuch  an  afllgnee  may  re- 
.butte^    If  the  warrantie  be  made  to  a  tiian  and  his  heires  without 
ths  word  (aifignes),  yet  the  alTignee,  or  any  tenant  of  the  land 
:maypebntte.    And  albeit  no  jnan  (hall  vouch  or  have  a  u;arraft^/(i 
cdrto,  eithoraa  partie,  hcire,  or  aflignee,  but  in  privitie  of  eftate, 
yet  any  that  is  in  of  another  eftate,  be  it  by  diftbiiin,  abatement,  «     ' 

'  kua-ufion,*  ufurpation,  or  otherwifc,  ftiall  rebvtte  by  force  of  the 
"warninti«,''as' 8  thing  annexed  to  the  land,  which  fometime  was 
doubted  [/;]  in  our  bookee.     But  herein  is  a  diverfitie  to  be  ob-  [c]38E.3.si. 
ferVed,  -when  in  the  cafes  aforefaid  he  that  rebutteth  ciaimeth  un-  ^^  £•  3. 56. 
4tr  the  warrantie ;  and  when  he  that  would  rebutte  claimeth  above  ^^^'^^'  ^^j  ^^*  *»• 
the  warranty,  for  there  he  ftiali  not  rebutte.     And  therefore   if  f^^y^^^s^  35*' 
lands  be  given  to  two  brathren  in  fee  fiitiple,  with  a  warranty  to  a  £.  3.  lO. 
the  eideft  and  his  heires,  the  eldeft  dieth  without  iffue,  the  furvivor  46  £.  S.  4. 
.  albeit  he  be  heire  to  him,  yet  (hall  he  neither  vouch  nor  rebutte,  ^^  ^-  ^  **• 
nor  have  a  warrantia  cartct^  becaufe  his  title  to  the  land  is  by  rela-  ^  ^^  ^  ' 
tion  above  the  fall  of  the  warrantie,  and  he  commeth  not  under  the  35  \^^  g[ . 
eftate  of  him  to  whom  the  warrantie  is  made,  as  the  diffeifor,  &c.  23  AfT.  39.  88. 
doth,  ^  Si.'^ff.is. 

'   [d]  If  a  man  make  a  gift  in  taile  at  this  day,  and  warrant  the  [ti]  Lib.  3.  fol. 

land  xo  him,  his  heires  and  aifignes,  and  after  the  donee  make  a  62,63.  Liiicolna 
^'£it»ffement  and  dieth  without  iflue,  the  warrantie  is  expired  as  to  Coiltgc  cafe* 
1   any  voucher  or  rebutter,  for  that  the  eftate  in  taile  whereunto  it  was 

kmt  is  fpent :  otherwife  it  is,  if  the  gift  and  feoftement  had  beene 
'.  :inad6  before  the  ftatute  of  tfoni^  conditionalibus  ;  for  then  both  the   ^ 

donee  and  feoffee  had  a  fee  ftmple ;  and  fo  are  our  bookes  to  be 
'  iniended  in  this  a)id  the  like  cafes. 

[€}  If  A,  be  feifed  of  lands  in  fee,  and  B.  releafeth  uiito  him  or  [«]  14  e.  3. 
•'.  cofofhtnetfa  his  eftate  in  fee  with  warrantie  to  him,  his  heires  and  Garr.  t08. 

ttflignes ;  all  men  agree  this  warrantie  to  be  good  :  but  fome  have  tJ*  H-  "■  l« 
'  faoUeaj  tliat  no  warrantie  can  be  ralfcd  upon  a  bare  releafe  or  cou* 
'.'.:>  li  h  2  firuiation 


Lib.  3.  Cap.  13.  Of  WanmitlK    *  Sea.  Td^\ 


firmation.Vcitliont  pafTing  fortic'cftatc  or  trJinfWbtation  ofpoflfeflkm. 

rn  11  H.  4. 25.  L/3  ^^"^  ^^^  ^^^^>  *'^  ^^  appcarcth  by  Litfhfon  hiiTrfelfe,  is  to  the 
to  K..S.  ;»v.  contrai*y,  and  that  both  tiic  party,  and  («is  fame  doe  fcold)  bis  .if- 
^}  *-/V*^*  figncc  fiiall  vouch;  but  Ire  that  is  vonchcd  in  that  cafe  mttCt  be 
7S8&  74'^^^*    prefent  in  court,  aiiU  Tcady  to  enter  hito  the  Wiuraiity  and  fo 

anlXver,  and  the  tenant  tmilt  (hew  forth  the  deed  of  rtleafe  or  con- 
firmation with  w.'irrantie,  to  the  hvtrnt  the  deihandant  may  have  on 
'  mifwer  thereimto,  and  cither  deny  the  deed,  'or  avoid  h  ;  for  Aat 

at  tlie  time  of  the  coiifirnuition  made,  he  to  wiioni  it  vras  nta<fe 
bad  nothing  in  the  land,  &c.  for  othcr\nfe  the  demandant   hrav 
W  1  can  *0.     counterplead  the  voucher  i)y  the  ftatnte  of  fF.  i.  vrz.  tfcrit  nefther 

vouchee  nor  any  of  his  anceftors  had  miy  fcifm  whereof  he  r.-jo^  i  "i 
mi«;ht  make  a  feoll'ement.     And  tliis  is  grounded  upon  the  Lj^.^*  ^j 
MclcJOK.  1.      faid  rtatute  of  fF.  i.  the  words  whereof  be,  ^U  ncit  fo^ garrmmiw 
Statute  iJevocot  ^^  prefent^  (i )  qw  luy  TdiTr  g^irrantvr  {icjt)n  grecy  ri  nMnnifnOHt  entit 
md  warrant.         ^  rcfpans,  othei*wiie  tfJve  tenant  nmft  be  driven  to  his  warnkfrn 

carfw. 
fjf  1 42 II.  6. 15.      k*"]  ^"^  ^  warraiitic  of  it  felfe  cannot  eniiii'ge  an  eftate  ;  as  if 
if>  H.  6. 73.        the  K*flbr  by  deed  re1enf«  to  his  leflee  for  life,  and  warrant   the  laild 
9U  "H.  6.  73.       to  the  leflee  and  his  hoires,  yet  doth  not  this  enlarge  his  edate. 

« H.  4. 13.  .  .  ^  „ 

41  E.  3.     Garr.  15.     43  K.  X  17.     43  AO*.  45.     19  AfT.  17.     12  E.  3.  taile  3.    «2  E.  ^  16.  b* 

44  E.  S.  10.    44  AIT.  l5afliiigbotn*i.     Aff.  Lib^'lO.  fol.  97.  Sc^'iuour'icafe. 

[h]  Lib.  3.  fol.  [h]  If  a  man  make  a  feoflement  in  fee  with  ^-amttitie  tolntB, 
t\X  Lincoliie  his  heires  and  afli^nes  by  deed  (as  it  muft  he),  knd  the  TiOftt 
Cua<:gecafe.       ctifeoffeth  another  by  paroll,  the  fecttnd  feWfee  fiiail  vouc**«,  <ir 

have  n  xcarrantia  career  (ns  hath  beene  Ifrtd)  as  aflignee,  albert  be 
hath  no  deed  of  the  aflTipnmcnt,  berjwffetlw  deed  com(n*ehetif)f^ 
the  warrantie,  doth  extend  to  the  aflr^neos  of  tbekmd;  utid  be  is& 
fufticient  aflignee,  albeit  he  hath  no  deed, 
fi]  29  E.  3.  70.  [0^^  ^  '"^^  infeoflfe  two,  their  heires  mid  alTignes,  and  one  of 
17  K.  U.  Join-     them  make  a  feoffemcnt  in  fee,  that  feoffee  Ihall  not  vouch  t\saf- 

«er  in  adioa.  1.   fignce.  (-i) 

31  £.4.8.  j£  a  man  make  a  fe^ffement  in  fee  to  A.  his  heires  and  afiignes, 

'A.  infeoffeth  B,  in  fee,  who  rc-infeoffeth  A.  he  or  his  aflignes  ihall 
never  vouche,  fur  A.  cannot  be  his  owne  afitcnee.  But  if  B.  "had 
infeotfed  the  heire  of  -^i.hc  may  vouche  ns  afti^riee;  for  ffie^ileire 
of -<^.  may  be  affignco  to  A.  inafniuch  as  he  cliiitneth  not  as^eirc. 

£fc]  14  H.  4.  3.         [k]  If  a  man  iiuike  ft  feOft'emcnt  by  deed  of  lands*  to  A.-  to  ha^c 

and  to  hold  to  him  und  his  heires,  and  bind  "him  and  his  heires  to 
warrant  the  land  in  formd  prtedi^^d ;  this  warrantie  fhall  extend  to 
the  feoflce  and  his  heire3  :  but  if  he  had  warranted  the  kiid  to  tfic 
ftoffee  the  warrantie  had  not  extended  to  his  heires,  except  fBc 
'words  had  beene  to  him  and  his  heires. 

...  If  a  man  letteth  lands  for  life,  the  reniainder  in  taile,  ^  the  t^ 

V  nt.  ^  .  .;       mainder  eddcm  formd,  this  is  a 'good  eftate  taile,  qjiia-idem^f^mper 

rcfertur  proximo  prccudcnii.  (3) 

(i)  I.  e.  if  lie  ftavc  not  his  ivafr'antor  (1)  fSee  Wote  334!.] 

I  rcftht .  (  3 )  [Sec  Nbtc  3  35.]     - 


I^i^  3$.  ^ 


'  .^PX  Wajrioa^e. 


^&^  734;^ 


Sect  73A. 


3f,  Ji  tenfmi  en  taih  foit  ftifie     ALSO,  if  tenant  in  taile  be  feifed 
*  terres  devifables  per  tejla-       ^  of  lands  deviiable  by  teiiament 

after  the  cufiome,  &c.  and  the  tenant 
in  the  ta^^le  alieneth  the  fame  tene- 
ments to  his  brotlicriti  fee,  and  hath 
ilTue,  and  dieth,  and  after  his  brother 
devifeth  by  his  teftament  the  feme 
teneoients  t;o  another  in  fee,  and 
bindeth  him  and  his  heires  to  war- 
rant!^, 8cc-  and  diexh  without  iilae ; 
it  fe^mctb  that  this  vvarraoiiQ.  fhali 
not  barre  the  ijOTue  in  the  taile,  if  bef 
wili  fu,e  his  wi:iJL  o£fQrfne^dQn,  beg^^uiG^ 
th^t  thU  Wjyn^ixUe  fliall  not  defc^pij 
to  the  ii(ue  in  ta^I^^  in  fo  much  a^ 
tcljye  uiigle  of  the  iifue  was.  nof;  l?oyjn^ 
to  the  fame  wafriiatie  in  his  lifer 
time :  neither  couldhee  \vajcrant  the 
tcricixients.  ip  his  life,  ijalbmuch  as 
the  deviile  could  uot  take  any  exe- 
cution or  effcdl"  uptil  after  his  de- 
ccjxfc.  (4.)_  And  inforauch  4s  the 
luicle  iu  his  life  wa^rioti  hejd,  to  \var-» 
vuuUe,  li^ch  w^frand^.  maj  po.t  de- 
fceri(i  frpm  him  to  the  iflue  in  the 
tajfie,  &c.  for  uothji^g  caQ  detc^n^ 
frou;i  tlie  anceftogr  to  hi&  hejre, 
imle%  the  fame  vier^  i^^  the  wc^ftQUjr.  (x) 


mentjohnque  le  cujlomey  S^c.  et  fe  te- 
titant  eti  tayleaUen-^  rnefmes  les  tene- 
ments afoufrere  en  fee,  ct  ad  ilJ'ue,  et 
devicj  et  puis  Jon  frere  devija  per  Jon 
tejlament  mej'mes  les  tenements  a  un 
atiter  enjety  et  oblige  lay  etj'es  heir£9 
a  g^rrautie,  S^c.  et  morujtjans  HJue ; 
Hj^mb/^qu^ce/i  sarrantie  ne  barrera 
tntf  Vijfuei  en  tayle,  sU  voitfuasjhu 
hriefii  «e  formecton,  pur  ceQ  que  cefi 
sarraniie  ne  difcendera  vi^  al  iQae  er\ 
/e  tayle^  entant  que  le  uticl^  del  ijju^ 
fHiJuit  my  obli^a  le  ^arranUe  enj'a 
vi^ :  m  ^qt^e.  line puijoit  garranier 
[iestencm^titi  ^'hJ^  ^^^'  entajit  que  le 
df(^  wgmffilitpretifkr  a/iiUfi  exc- 
j^ionou  ^,£^fiyffl}*f  apr^sj'pfi  d^- 
^ea/c^    Jt)(  ^taut^  qif^  l^  umk  ^nfoi^ 

\^*>y*  I  i  t\ei  guKiOifiie  «g  po^t  dijcenff^ 
^  d^  Uof^  al  ijfue  m  le  taqh,  ^c.  car 
md  choje  poit  difcender  a^faut^^ler 
<i]bn  k^b-ef  Jmfi  ^'€  mejnvs:  c^ojuif 
€U  I'aMftfiejifr. 


XJ  £R K  our  9^ih^  d^plareti\  qi^  of  th^  ma^iwes  of  the  common  (6  R«p.  33. 

'  kVt  that  d^e  beir^  ftiall  nevfr.  b^  bound  tp  any  exprefle  war-  ^q^^^^%\ 

y^t\€»  i^Mt  vvkw  the  ancciftpr  \ya;^  Upund  by  ll4{  lame  warranty ;  P*     '' 
for  \^  thc5  anceflor  '^^r^  not  bound,  it  cannot  d^fcend  upon  tne[ 

heire,  ^Jiich  is  the  reafon  liere  yeelded  by  Littleton,  [t]  If  a  mai)  [0  Si  E.  t, 

make  a,  feotfeiaent  in  fee,  and  biiide  his  bieircs  to  warrantie,  this  is  J'JJJJ"-  ^.^• 

Toi<f  by  tt^  Warrant  of  this  maxime,  as' to  the  heire,  becaule  the  ^^-^  j^^  ^  x 

anceftor  himfejfe  was  not  bound.     Alio,  if  a  man  binde  his  huires  • 

io  pay  a  fumme  of  money,  this  is  vpid.    And  of  the  other  fide,  if  Bra6lon  li.  t. 

4  m^  biud^  hiinfelfe  to  warranty,  aud  binde  not  his  hefres,  they,  ^;  ^J'  •'^^^^-  . 

be  not  bound;  for  he  mull  fay,,  as   it  appeareth   before.  Ego  et  '^''•*^-     ^*  • 

hasredq  viffi  wart:afliimbirmil9  ^P-  W  And  i^fe^fl  f^ith,  Noia  quhd  £,»]  Fletal.b.  2. 

h(em  noa  taieiur  in  4iigUa  ad  dcbita  ant^c^biiU  rcd^ien^a,  i}tji  per  ca,).  j;>.  i   .iroa 

^ntecejbrem  ad  hocfuerit  obligatus,  prieterqaam  dtbita  re^i^  ianium ;  ^^^  ■  ^^  ^'• 

J  fortiori  iu  cafe  of  warrantie,  which  i^  in  th^  realcie,  ^ }  ,,   *'".'*?' 

* terres^tenementsy  L.  and  M.  and  Roh,        XqueUmnoX  in L.  and M.  nor  Kok. 
t  W^fW*  not  in  L.  and  M.  por  Koh. 

(4  )  [See  Note  n6. 1  ( i )  r  3ee  Note  3  3  70 

lihs 


Lib.  3.  Cap.  13. 


Of  Warrantte. 


ioG^^*     f^Dm 


[it]  18  £.  3. 6.* 


But  a  warranfie  in  law  may  binde  the  lieire,  altiiough  it  never 
bound  tht  anceiioury  and  may  be  created  by  a  lafl  wUl  and  tefta* 
ment.  [n]  As  if  a  man  devife  lands  to  a  man  for  life  or  in  taile  re- 
ferving  a  rent,  the  devifee  for  life  or  in  taile  ihall  take  advantage 
of  this  warrantie  in  l«w,  albeit  the  anceftor  was  not  l^mi^eB,  ewl 
ihall  binde  his  heires  alfoto  warrantie,  althoufih  they  be  not  n^medL 
Alfo  an  exprefle  warrantie  cannot  be  created  without  deed,  and  a 
will  in  writing  is  no  deed,  and  therefore  an  exprefle  warrantic  cao- 
pot  be  created  by  will. 


Seft.  735, 


•  v» 


y1  UXTy  tm  garrantit  ne  poit  aler 
'^^  •  folanque  la  nature  aes  tent-' 
ments  per  le  cxifiome^  8^c.  mes  tantfole- 
ment  Jolonque  fe  forme  del  common 
ley.  Car  Jl  le  tenant  en  taile  Joit 
feifie  des  tenements  en  burgh  Englijh^ 
lou  le  ntjiome  ejl,  que  touts  les  tene- 
ments  deins  mejme  te  borough  devoy^ 
ent  difcender  a  lejitspuijne^  et  il  dif- 
continua  le  tayle  ove  garrantie^  i^c. 
et  ad  ijjae  deux  Jits,  et  moruji  feifie  des 
auters  terres  ou  tenements  en  mefine 
le  bur^h  en  fee  Jimple  a  le  value 


A  LSO,  a  wairanty  cimnot 'g«l6 
"^^  according  to  the  nature  of  the 
tenements  by  the  cnttome,  fcc.  Imt 
onely  according  to  the  forme  of  Ibe 
common  law.  For  if  the  tenant  ia 
taile  be  feifed  of  tenements  in  bo- 
rooffh  Englifh,  where  the  ctiiloiu^ 
is,  tnat  all  the  tenemeatfl  within  tbe 
fame  borough  ought  to  defbebd'to 
the  youngeitfonne,  and  hee'dlfcboh 
tinueth  the  taile  with  warranty^  Stc; 
and  hath  ilTue  twofonaes,  ^ndL^^e^i 
feifed  of  other  lands  or  tenen^en.ts  ia 


oupkus  de  les  tener/ients  tailes,  Sfc.  'the  iame  borough  in  fee  ^nple   0 
unroje  lepuifnejits  avera  un  forme-    the  vaUie  or  more  of  the  Iffnos  en- 


don  de  les  f  terres  tailes,  et  neferra 
my  barre  per  le  gatranHeJon  pere, 
content  oue  ajf'ets  a  luy  dijcend^  en 
fee  fimpte  de  mefme  lepere,  folonque 
le  cujiome,  S^c.  pur  ceo  que  le  gar- 
rantie  difcendiji  afon  eigne frere  que 
efi  en  pleine  vie  J,  fit  nemy  fur  le 
puifiie.  II  Et  en  mefme  le  maner  eft 
de  collaterall  garrantie  fait  de  tiels 
tenements^  lou  le  garrantie  difcendiji 
fir  r  eigne  Jits  J  Bfc.  ceo  ne  barrera 
my  le  puifhejits,  S$c. 


tailed,  &c.  yet  the  yotuigefl  fonne 
ihall  havea/brTneifon  of  the  lands 
tailed,  and  (hall  not  bee  barred  by 
the  warrantie  of  his  father,  albdt 
aifets  defceqded  to  him  in  fee  Qmple 
from  his  faid  father  accord-  ,.  ^  -  i -i 
ing  to  the  cuftome,  &c.  b^  l^R-  -I 
caufe  the  warranty  defcendeth  vpdm 
his  elder  brother  who  i^  in  fujl  Jifi^ 
and  not  upon  the  youngeft.  .  -Apd 
in  the  fame  manner  is  it  of  colla- 
terall  warranty  made  of  fuch  teijie- 
ments,  where  the  warranty  defpen4- 
eth  upon  tbe  eldeft  fonne,  &c.  tliis  ihall  not  barre  tbe  younger  fon,  &c. 


^  filonqui—faHs,  L.  and  M.  and  Roh. 
I  Urrei'^nuMints^  L.  and  M.  and  Roh* 


t  &c.  added  L.  and  M.  and  Roh. 
I  £t  not  in  !«•  and  M.  nor  Roh* 


3/^.r.^ 


,0£^Wat«ianlie. 


S^a.  736,.737.- 


*,  "  S  "^      "» 


Sea.  736. 


(d  Rcp.,8a.} 


-J^  N  mifmeleman^r  eft  de  tenements 

"T^  ^n  lecountie  de  K^ni,  queuxfont 

€ippetle^  gavelkind^  les  gueux  te/ie- 

^nentsjbnt  departibles  enter  lesfreres, 

£^ck.Jotonquela  cujiomeX\  fi  ofcun  tiel 

garrantie  foit  fait  per  Jon  aunce/ier, 

tiel  garrantie  difcendera  tautjolement 

al  heire  que  eft  heire  al  common  lei/f 

^c*eftaff avoir i  at  eizne  frere,  jbloH" 

que  la  conufans  del  common  ley,  et 

m^my  a  tQut9  Us  heires  qu£ux  font 

kisires^ife  tiels  tenemxnts  Jolonque  le 

cufiatne^. 


H 


TN  the  fame  nwnner  is  it  of  lands 
•*•  in  the  county  of  Kent,  that  are 
called  gavelkinde,  which  lands  are 
dividable  betweene  the  .brotliers,  &c. 
according  to  the  cuftome;  if  any 
fuch  warrantie  be  made  by  his  an- 
ceftor,  fuch  warrantie  (hall  defcend 
onelv  to  the  heire  which  is  heire  at 
the  common  law,  that  is  to  fay,  to 
the  elder  brother,  according  to  ihe 
conufance  of  the  common  law,  and 
not  to  all  the  heires  that  are  heires 
of  fuch  tenements  according  to  the 
cufiome. 


E  HE  UP  ON  a  diverfitie  is  lobe  obferved  betweene  the  lien 
retJlf  and  the  l^eixperfonall,  for  tha  henreall,  as  the  wiu-rantie, 
doth  ^yt€  defcend  to  the  heire  at  the  common  law ;  {uj  but  the  Hen 
perfonall  doth  biude  the  fpeci^U  heires^  as  all  the  heires  in  gavelkind, 
iui4  the  heir^  on  the  part  of  the  mother,  as  hath  beene  faid. 
/  pi\  tt  ivfo  men  make  a  feoffement  in  fee  with  a  w.arranty,  and 
t1)e 'one  die,"  the  feoffee  ciiunot  voiiche  the  furvivor  only,  but  the 
tieirij  drhim  that  is  dead  alfo;  (i)  but  othervvife,  if  two  joyntly 
binder :!l3^i^rrifelve^  in  an  obligation,  and  tlie  one  die,  the  furvivor 
-<Jfrly  4all' bij -charged. 

..\:    :i^/irE;sd/   S0E.3/40.    10^H.  6.55/   Lib.  8.  fol.  14.    Itfatthe 
M>   t^    *•?   '•<lLi!pn,S^.'    Mvch.U5.    Allen**.    Siiyil.(39«.    CUy.d«) 


Vid.  Sea  603» 
718  &  737. 
(«  Rep.  2.5.) 

tR]ll£.  3. 
)et.  7. 

11  y.  7.1», 

p]  17  E.  3. 

oiiU.  41. 
16  H.  7. 15. 
^9  £.  3: 46. 

12  1},  7.  3. 
^2  E.  3. 1. 

w  Hcfrbett's  cafe. 


J 


rri> 


, .  .1. 


Sea.  737. 


■  ( 


r  - 


TTEM^yfi  tenant  en  le  taile  ad 
^  iffie  deux  files  per  divers  venters^ 
'd  inotntfti  et  les  files  entrant,  et  un 
i^fange  eux  diffiyift  de  mefmes  les  te- 
nements, et  Vnn  de  ^  eiix  releffa  per 
fimjcni  a  le  diffeifor  tout  fan  droit,  et 
oil^e  luy  elfes  heires  a  garrantie,  et 

iSw-  ^i la  Joer  que  Jurvefquiji  poit 
bien  enter  et  oafter  le  dijfeij'or  de  touts 
les  tenements,  pur  ceo  que  tiel  gar- 
rantie 


ALSO,  if  tenant  in  taite  hatB  iflue 
•^  two  daughters  by  divers  venters, 
and  dieth,  and  the  aaughters  enter, 
and  a  ftranger  dilTeiieth  them  of  the 
lame  tenements,  and  one  of  them 
releafeth  by  her  deed  to  the  diflelfor 
all  her  right,  and  binde  her  and  her 
heires  to  warrantie,  jind  din  witliout 
iffue:  in  this  cafe  the  fitter  which 
Turviveth  n\ay  Well  isnter,  and  pult 
tlie  dlifeifor  of  all  the  teneipents^ 

becaufi^ 


'  }  &e.  added  L.  and  M.  and  Roh.  nor  Roh. 

"  ^  c^ijfaffavoir  al  eigne  frert,  folonqite  la        I  &c,  added  L.  and  M.  and  Rob. 
.tomfmudcl  common  Uj^  not  in  L»  and  M.        ^  eux^^ietJUUSi  L.  and  M,  andRolk 

(i)  [See  NQte  338.] 

Hb4 


•  3,  Cap:  IS,  Of  WwWiQi 


Sea.  738. 


raniie  n  eft  pas  difcontinuance  ne  col' 
lateral  garrantic  a  la  /o€r  que  fur^ 
vefpuftf  pur  ceo  que  ihfoni  de  aany 
JankCf  et  l*un  ne  poit  eftre  heirea 
tauter y  fobnque.  It  cours  del  conunon- 
Im*  Mts  auierment  e/ij  lou  ?/  font 
JiJes  del  tenant'  en  taile  per  un  fnefme 
venter. 


T 


becaufe  jucb  wArrantie  is  no  dtfcon* 
tinnauce  notr  collateral}  warrantie  to 
tbefifll^rthat  farriveth,  for  that  they 
are  of  balfe  bloud,  and  the  one  can* 
not  be  heira  to  the  other,  accQFding 
to  the  coui*fe  of  the  common  law. 
But  otherwife  it  is^  where  there  bee 
daughters  of  tenant  in  uule  by  one 
venter. 


HE  redbttof  this  \^  in  refpeAaf  tfa«faalfb  blood,  whereof. faflt- 
cient  hath  beene  faid  in  the  firft  booke,  in  the  Chapter  of  Ftt 
Simple* 

Two  bretbera  be  bjc  demy  veater» ;  the  eldeft  reloai^ih-  witb 
wonantie  to  the didbifor  of  the  unclo^  anddieth  without iilbe,  the 
uncle  dieth,  the  wan'aati&  is  removed,  and  the  younger  brotheir  ^f 
(QDter  into  the  land. 


Sea.    738. 


/TEMy  fi  tenemt  en  ta,Ue leffk  ki  ALSO,  if  tenant  in  taile  Ictteth 
,  i^nments  a  un  ♦•  home  pur  ferine  "^  the  lands  to  a  maiv  foi*  tetOk^  of 
de  vie,  leremainder  a  un  outer  en  fee,    life,  the  i-einainder  to  another  in  fee, 


et  un  collateral  auncejier  confirma  le 
Jlat'e  del  tenant  a  tenne  de  vie,  et 
oblige  luy  etfes  keires  a  gdnantiepur 
iermed^  vie  del  tenant  a  termed^ 
vie,  et  Thomft,  et  le  tenant  en  taile  ad 
iffile  et  devie ;  ore  rijfiie  eji  bar  re  a 
demander  les  tenetnents  per  briefe  de 
formedon  durant  le  vie  le  tenant  a 
terme  de  vie,  per  cauje  del  cf^llatcral 
^arrajili^/dijiendj^jur  leifjue  eh  l^ 
taile:  Mesapres  le  deceaje  de  le  te- 
nant a  terme  de  vie,  I'ijjue  aveja  im 
^. briefe  de,  formedon,.  8cc.  >, 


and  a  collateral!  anceftor  coo^i^eti^ 
the  ftate  of  the  tenant  for  life,  and 
bindeth  him  and  his  heires,  to  war-, 
rah  tie  for  terme  of*  the  Iifi^  pf  tjie 
tenant  for  life,  and  dieib.  aoii  tb^ 
tenant  in  tail^  ha|,h  ifTue  an <|  dies; 
now  the  iiTue  i»  brnred  to  d^;mand 
the  tenements  hy  \v  fit  of  formedon 
during  the  life  of  tenant  fpi  life, 
becaufe  of  the  collateral!  wafraati^ 
defcended  upon  the  iflue  in  taile. 
But  after  the  dcceafc  of  tint  teoai^ 
for  life,  the  ilFue  ihaU  have  a  writ  oi 
formedon,  Scct 


Vide  de^  733.    pi  ER  B  it  a^earath,  that  a  warrantie  may.ba>  raifed  by  aeon- 
^^^706.  ,  lirmatioH' \i4iich' transferreth  neit^p.  eilate  nofright|  Wheiwf 

(Ant  385.)        fuflcient  Uatb  beend  faid  before 


16  IL  3. 
Voucli.  ^f. 

(i  lUp.  80. 
I  Jub.  136.) 


* 


**  A  garraniie  pur  terme  jie  r/e,  4*^"  ip]  ^^^  prove.th  that  a 
warrantie  muy  be  liiuited,  ancf  tkit-  a  muh  may  warrunt  hud^ 
afwell  for  terme  of  life  or  in  faile,  as  in- fee*  (i) 

1(  tenant  in  fbe  fiitiple  that  hath  ^  >^:arranTie  for  lift,  either  ij 
Ah  t^tefCd  \ctrrantie  or  by  dcdi,  be  impiaaded  and  vouch,  hee  ibsdi 
recover  a  fee  fimple  in  value,  atbeit  his  warrantie  were  but  for 
terme  of  Ufe^  becanf«  the  waiTaatie^  extendad  iu'tha^cafe  t^tkf 

ftot  in  L.  tnd  M.  nor  Rob»  f  Mifi  df  notia  L«  and  M.  nor  lUh,: 

fci)  (See  Note  339-] 


i  » 1 


Lib,  3-^  ^  Of  WafflKUitie.  '     Saft.  739 

trhole  db^  of.  tfae.feQfSie  iici.  Wfimple^;  (a).butm  the  cafe^tliat 

LiUk^tL  We. pultethf.thfii tenant  for.  Iifeib4}  re<:over..ia  value  tmt  (2Cro.45d.) 

^n«(tat9  i^t  lite,  l>«cai|tre  the  warrantie  doth  6x(«nd.to  tbut  eilate 

-  '      *  ■  •  • 

"  Vf^^ivi^e  de.Jbrmedm^  i^c.**    IJere  ia  implyec],  tbatia  collar  (7.N\R**ia.h. 
roQfm   ui  terall  wawraotie^vethno  jig|it^  l^tifliaJl  burre.oiily.  for  life,.  217.  U  «l5-«.>/ 
L»>*'7 •  ■'•J  and  after  the  partie  is  relloreii  ta  hia^ftioru 

It  is  alfo  to  bee  observed,  that  a  weyrraDtb  may  defcendto.thQ 
heires  of  bim  that  made  it  during  the  life  of  aaothei;« 


Se6t.  739-  '  <9ita|ti2a) 


•* 


7pT  fur  ce'ojeq  aye  pi/e  un  reafon,  A  ^^  wpon  this  I  have  heard  a 

"^  gu6^  cqI  cajh  provera  nn  auter,  '^  reaibn). that  thi&  cafiiivill  pipve 

cajijiilicet^jitm honifi  Uffiifi» ierres^  2^ot3^x^QsS'&y  viztif aixum lietteth bt» 

a  un  (u$t€r,  w  aver  e^  ien&r  a  Itn/t  et.  as  ^ifiEidsi  tq  another^  tohav^  and  to  hold 

jes  heires  pur  ttrrnc  d'auiev  vi^,  ettUi  to  kivi,  qiid  to  hi&  heires-  for:  tenxie 

leffee  moruji  vimnt  ce/t^  ^jtM  we*.  Qf^HQth^-'s  lifei  and  th^leffee  diath. 

S5rc.  etvii-e/irati^  ejUer  §nja  ternt>  li,vii>g;  ceJuy:a  que  w>,  Sfc.  and.  a^ 

que  h  heire  le  lejjee  hu/  poit  Quft^y  ftraog^p.  eotreth  into  the  l^nd  that 

f  i^a  pur  ceo  que  eii  le  cajk  ptvcheinet  Uie  heJre  oft  the  leffee  may  put  hiui^ 

avantdityeulatUquehoinepQUQbligm^  Qutj^  S^tt.  hecaufe  in  tlie  cafenexli 

hiy  eiji&heire^a>gai^rantiaalteina($t^  aforelliid,  inafmuch  as  a  manmay; 

^r  terme  de  vie  tantfaltinfiritt  dura^ti  binde  hiiu  and  his  heires  to  warraa* 

f^  vie  te  tenant  a  J  terme  de  vie,  et  tie  to  tenant  for  Ufe  onl^,  duiins  the 

cil  g^reHtiti.difi:en(Uft  al  heire  celtii[*  lift  oi^  tlie  tenant  for  life,  auatliit 

qaeJifth^rraiUit,  lequel  garratUte  warrantie  defcendeth  to  the  heire  of 

n^^tJkm garrraide  dfenheritattcef  me^.  him  wbiph.niade  the  warcantie,  the 

iMiybhrnetit- pun  ^rmk  d'auter  fie:  which  waftrantieis  na  warcantie  of 

per  mefme  le  reajbn-  Ion  tencnven^  iflheritaivce>  but  only  for  terme  of 

jbnt  leffltts  a  nn  home,  a  avcvettener  another's  life:  by  theiame  ceafoii 

a  luy  et  ajes  heires  pur  terme  d*auter  where  lands  are  let  to  a  inai^  tohave 

vie^fi  le  \\l^,ffie  moru/lvivaut  celuy^a  and"  to  hold  to  him  and  his  heires 

que  vief^jon  lieire  avera  /iss  tenemenf^f  foE  terme  of  another's  life,  if  the 

vivant  celuy  a  que  vie,  S^c^    Car  on},  Ld^  die  living  cehjj^  a  que  vie,  his 

4^(9  qHf^  fi- hpim^gratUm^^annuitia  €^  heires  fhall  have  4^e  lands,  UvJDg 

W  a$iftdf\y  a  atier'  et  permvei^  a  tnyi  et.  cduy  a  que  vie,,  Sfc*    For  they  have 

kfes  heires  pivf  terme  A'duier  vie,Ji  tmii  thc^t^  i£  ^^nyan  gi^BXit  an  annuitie 

2e  grani^ifnmmJK  ^*  f^  apres  %jof^  t<>  aiuDthisr,  to  h|tv^  and  to.  take  to 

«i^f  yW  keire  av€m  r annuitie  du^  turn  and  bi&  h4!irea  foo  terme  of  aaf 

ixiHt-  ta  tie  cefay  4t  que  tte^   ^.  «tbeF*s  lifev  if  t^e  grantee  die,  tac^ 

Quaere  de  iila  materia. '  tlial)  after .  his  deatk  bis  heire  (ball 

'    '  '       '  have  the  annnitie  during  the  life  of 

^luy  a  me  t^Q  ^c,    ifuterc  de  ifH^materA 

^  JEO 

f  iPt.  n«t  in  L.  and  M.  nor  Ro1|.  |  Mf^^'fitrt  I*,  and  M,,  ani  Roh. 

Itnrii  not-ia  L.  and  M.  nor  Rob..  \fii  mart  not  in  L,  and  M'aor  Rob* 

{,%)  [See  Kote  j+o-J 


Lib.  3.  Cap.  13.  Of  Warrantic.  .     Seft.  74p: 

"    JEO  ay  oye  vn  reafon*'    Here  our  ftudent  is  taught  r.joo     i 
after  the  example  of  our  author,  to  obferve  everie  LJ"^'''-J 
thing  that  is  worth  the  tioting. 

*'  Si  un  home  lefia  icrres  a  un  auter,  Sfc''    This  cafe  it  iir^t^oi|t 

[9I  tf  ^-  3*  *8.  n**^^^^o°>  W  ^^^  ^^^  heirc  of  the  lelVce  Ihull  have  the  land  to  pre*. 
16  E.  S.  It.        vent  an  occupant.     And  fo  it  is  (as  Littleton  here  faith)  in  caie  of 
11  H.  4.  4t.        an  juinuitic,  or  of  any  other  thing  that  lieth  in  grant,  whereof  there 
&H*i  15^         ran  be  no  occupant.     And  of  this  fomewhat  hath  beene  faid  in  the 
Dv/b  KI.  553.    Chapter  of  Difcents.  (i)  ' 

18  II.  8.  3.      rr  H.  8.      t\  H.  8.  til.  Eftat.  Br.  50.     19  E.  3.  <it.  Acconnt.  5€. 
^  AC  p.  17.    f2H.6.39.    39  £.3.97.    Vide  Sea.  387.    (Ante  41.  b.) 


Sea.  740. 


Ti/f^S  lou  tiel  leafe  ou  grant  eft 
^^  fait  a  un  home  et  a  Jes  heires 
pur  terme  d'aris,  en  ceft  cafe  I'keire  le 
teffee  cu  le  grantee  iCavera  ungues 
apres  la  mort  le  lefj'ee  ou  le  grantee  ceo 
que  eft  iffint  leffee  ou  grant p  pur  ceo 
que  eil  chattel  real,  et  ^  chateux  realx 
per  le  common  lejf  viendra  al  execu^ 
tors  del  grautecj  ou  delleffise,  et  nemy 
al  heire.  f 


T)  U  T  where  fnch  leafe  or  gnf^t  is 
"^  made  to  a  man  and  to  hia  heir^ 
for  terhie  of  yeares,  in  this  cafe  the 
heire  of  the  leifee  or  the  grantee 
(hall  not  after  tlie  death  of  the  leflee 
or  the  grantee  have  tliat  which  isfo 
let  or  granted^  becanfe  it  is  a  chattel! 
real),  and  cliatteL>  reads  by  the  com;, 
mon  law  fhall  come  to  theexecutw 
of  the  ffr^ntee,  or  of  tlie  lefTee/  and 
not  to  th^  heire. 


HE.  3. tit.  TJERE  is  a'generall  rule,  that  chattels  reals  afwell  as  chattels 
^^' ^  .  parfonals  Ihall  goc  to  the  executors  or  adminifbaiors^o^the 

10  £1.  Dy!  276.  ^^^^^t  ^^^  ^^^  ^0  his  heires.    For  as  eftates  of  inhentaii(5^  or Ire^- 

<9  Rep.  86.  hold  deicendible  fhall  go  to  the  heire^  fo  chattels,  afwell  nalt  OS 

5  Rep.  25, 33.)  perfonall,  ihall  goe  to  the  executors  or  adniiniftrators* 

rr]t4E.3.26. 
r.  N.  B.  S3,  b. 
r.  N.  B.  34.  a. 
(Ant.  90.  Sea. 
125.) 


[<]  40  E.  3.  14. 


[f]  9  H.  6. 58. 
llH.4.7. 


[r]  Rut  if  the  king's  tenant  by  knight's  fervke  m  eapif»  t# 
feifed  of  a  mannor,  whereunto  an  advowfoft  is  appendant,  and  tbe 
church  become  Toid,  the  tenant  dieth,  his  beire  with&n  ag«y  iik 
king  (hall  prefent  to  the  church,  and  not  the  executor  or  adiRmiA 
trator  :  but  if  the  land  be  holden  oi  a  common  perfon,  in  diat  cafe 
the  executor  (hall  prefent,  and  not  the  gardeine. 

[^]  If  a  bi(hop  hath  a  ward  fallen  ar.d  dieth,  the  king  (ball  not 
have  the  ward  nor  the  fucceifor,  but  the  executor  and  tb«  wafd 
(hall  be  affets  in  his  hands. '  So  it  is  of  the  heriot,  releefe,  and  the 
like.  [/]  But  if  a  church  become  void  in  the  life  of  a  biftK>p»  aa^ 
fo  rcmaine  untill  after  his  deceafe,  the  king  ihall  preient  therewito^ 
and  not  the  executor  or  adniinidrator ;  for  nothing  can  be  takeiv  (n 
a  prefentment,  and  therefore  it  is  no  aifets. 


ttuti  added  L.  and  M.  and  Rolu 


fc  .4 


t  &c.  added  I«.  and  M.  and  Rob. 


(i)  But   leveral  alt.erationt  have   been    pafled  iince  fir  Edward  Cokf^a  ttme^  Sea 
fsade  in  the  law  of  occiipancyi  by  ftatutea    ant.  41.  b.  note  5* 


lab: 3. 


Of  Wan-antie* 


Sea.  741 


Sea.  741. 


TT'EHTf  en  afciih  cafes  ilpoitejire, 
que  comerUque  un  collate/all  gar- 
rantie  foit  fait  enfee^  8^c.  uncore  tiel 
ganantie  poit  ejire  defeat  et  anient. 
Sicome  tenant  en  taile  difcontinue  le 
iaile  en  fee,  et  le  difcontinuee  eji  dif- 

feijie,  et  le  frere  del  tenant  en  le  tatle 
relejja  per  fon  fait  a  le  diffeifor  tout 

fon  droit,  ^c.  ove  garranty  en  fee,  et 
morufifans  iffue,  et  le  tenant  en  le 
taile  aa  i(j[ue  et  devie;.ore  ViJJue  eft 

,  barre  defon  a6lion  per  force  del  cot' 
lateral  garrantie  difcendue  fur  luif. 
Mlfsft  apre^  ceo  le  difcontinuee  enter 

fur  le  aiffeifor,  donques  poit  Vheire 
en  fe  taile  aver  biea  fon  aQion  de 
fottaedon,  ix^pur  ceo  que  le  gar  ran* 
^e  ejl  aniente  et  defeate,  car  quant 
garrantie  eft fyit  a  un  home  fur  eftate 
que  ddonques  il  atoit,  ft  Veftdte  foii 
^eat^  le  garrantie  eft  defeats 


A  LSO,  in  fome  cafes  it  may  bee^ 
■^  that  albeit  a  coUateraiiwarratitie 
be  made  in  fee,-8cc.  yet  fuch  a. war- 
ran  tie  may  be  defeated  and  taken 
away.  As  if  tenant  in  taile  difeon* 
tinue  the  taile  in  fee^  and  the  di&. 
contanuee  is  difleifed^  and  the  bi'Q-*^ 
ther  of  the  tenant  in  taile  releafeth 
by  his  deed  to  the  difleifor  all  i^is 
right,  &c.  with  warrantie  in  fee,  and 
dieth  without  iflue,  and  the  tenant 
in  taile  hath  ifTue  and  die ;  now  the 
iflue  is  barred  of  his  a^ion  by  forbe 
of  the  jbollaterall  warrantie  defcended 
upon  him.  But  if  afterwards  the 
difcontinuee  entreth  upon  the  dif* 
feifor,  then  may  the  faeire  in  taile 
have  well  his  a6Uon  o{formedon,8^em 
becaufe  the  warrantie  is  taken  awaj 
and  defeated,  for  when  ai\varrantie 
is  made  to  a  man  upon  an  eftate 
which  bee  then  had,  if  the  eflate 
be  defeated,  the  warrantie  is  de- 
feated. (0 

^  ."HT  rwrvft  fans  iffue,  SfC*^    Here  (as  before  in  this  Chapter  Vide'Searor.. 
:  .    .hath  been  noted)  the  collaterall  warrantie  doth  defcend  upon 
Ibeiflae  |n  taile,  before  any  right  doth  defcend  nnto  him,  wherein 
this  diverfitie  is  to  bee  obferved.     Where  the  right  is  in  ejfs  in  any  .; 

I^^itrt  f^  n  of  the  anc«ftorsof  the  heire,  at  the  time  of  the  difcent  df 
L39'5.  D.J  jj^^  eollaterall  warrantie,  there  albeit  the  warrantie  defcend 
firft,  and  after  the  right  doth  dtifcend,  the  collaterall  warrantie  dial! 
binds,  as  here  in  this  cafe  of  our  author  expreffely  appeareth.  But  (to  Rep.  95.) 
where  Ae  right  is  not  in  ^  in  the  heire,  or  any  of  his  anceftor^,  at 
the  time  of  the  fall  of  the  warranties  there  it  (hall  not  binde.  \u\  As  W\  7  E. 
if  lord  and  tenant  be,  and  the  tenant  make  a  feoffment  in  fee  with  ^  ^'  ®' 
warrantie,  and  after  the  feoffor  purchafe  the  feigniorie,  and  after 
the  tenant  celfe,  the  lord  (hall  have  a  cejiivit ;  for  a  warrantie  doth 
extend  to,  rights  precedent,  and  never  to  any  rigbt  that  commenc* 
eth.  after  the  warrantie  :  whereof  more  (hall  be  laid  in  this  Sedion. 
Alfo  a  vai^rantie  fhall  never  barre  any  efiate  that  is  in  poflellioh,  (10  K^p.  95.) 
reverfion  or  rcm^iinder,  that  is  not  devefted,  difplaced,  or  turned  to 
a  right  before,  or  at  the  time  of  the  fall  of  the  warrantie. 

[w]  If  aleafe  for  life  be  made  to  the  father,  the  remainder  to  [«JLM».  i.  fol, 
his  next  heire,  the  father  is  diiTeifed  ai\d  releafeth  with  warrantie   6r.  '  Archer** 
aiKi  di6th  ;  this  fhall  barre  the  heire,  although  the  warrantie  doth  cafe, 
f^ill,  and  the  remainder  commeth  ine^  ^t  one  tim6.  ^' 

[y]  If  there  be  father  and  fonne,  and  the  fonne  hath  a  rent  fer-   Fw]  Tempt  E.  1. 
yice,  fuit  to  ^.  mill,  rent  charge,  rent  feckc,  common  of  paflure,  ^f^*^^*'*^^ 

or 

(i)  [Sec  Note  341.] 


E.5.48. 
42. 
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S2  Afl*.  36.  or  other  profit  apprender  out  of  tbe  land  of  the  father,  ^nd  the 

41  Aff  0.  father  maketh  a  ieoftmcnt  in  fee  with  warrantie,  and  dieth,  thu 

t*^  G  74  ^^^  '^^  barre  the  fqnp<\of.  the  ,rent,  common,  or  other  profit  ap- 
l.ib.  10.  fol.  97.  prender,  quamtis  claujula  fpccialis  zvarrcuUia  vel  acquictanda  m 
£.  S^iuour't  cartis  taiaitium.ififeratiir,  quia  in  tali  cafu  tranfit  Una  c^^cmat: 
^^f-  and  he  that  is  in  feifin  or  poUeflion  need  not  to  make  any  entrie  qc 

^9  fifcp»  106.)     elaime :  and  albeit  the  fomie  after  the  feofiinent  with  warrantie, 

and-  before  the  death  of  the  father,  had  beene  di£leifed,  and  fo  being 

out  of  pofieQion,  the  warrantie  defcended  upon  him,  yet  the  waj> 

rantie  ftiould  not  bimle  him,  becaufea^  the  time ai  the  vranraitie 

p^45B.  3.3A>  made  the  fonoe  was  ia  polfeAion,    \^'\  So.  if  my  coUateraU.aiice^ 

2i  ^  ?;.  11.      tor  r^leafe  to  my  t^ant  tbr  Ufi$,  this  ihaU  not  bind^  t&y,  revefftODoc 

VideiM^  6d0-   remainder',  becaufe  that  t^e  r«v«rfiou  or  r^ma^idff  c(H)tin«i^d  in  roe. 

But  if  he  that  hath  a  refit,  qomo^c^  or  afty  profit  out  of  the^lapd 
in  taile,  dilVeife  the  tenant  of  the  lajad»  and  maketh  a  {eo^m^t  oi 


Birr  4^.  'with  warrantie  ;  and  the  feoffee  fhall  vouch,  as  of  laods  difch^ed 

^  £.  &  SO.        of  the  rent,  &e.  at  the  time  of  the  feoffment  made. 

9  £•  3^7^  A  woman  that  hath  a  rent  charge  in  fee  eutei'marrieth  with  the 

^  ^k^.  7»  tenant  of  the  laad^  aa  eftraHser  relea£eth  to  the  tenant  of  the  land 
VQucner  72;  .  ,  ■        \       a    W    ® .    .  i         j        ^  r     t  • 

F.  N.  B.  19^  '^^^  wax^-mitie ;  .he  ihall  not  take  advauiage  of  this  usacquUit 
%^H.  &  6.  either  bjT  vouchejj  o^  'warranted  (^flrtit ;  ibr  the  wife,  iii htx  kuto^ 
(.\iit.  3^.  t).  dien,  or  the  beire  o(  tha  wife  living  the  huihiand»  Qaiiw>4  hf^t  as 
Mo©r  56.)  adiqa  fiw  thc^  repi  upoa  a  title  before  the  warrantie  ijaada ;  TrtOrt  A 

for  if  the  hei^e  of  th^  wife  bring  an  afiife  of  moraanc^iety  W  "'    4 
this  a(F^on  is  ^rouxided  after  the  warrantie,  whereunto,   as  hath 
|)eene  laid,  the  warrantie  Hiall  not  extend. 
(Ant  366.  b.)         So  it  is  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the 

land  uppr^  condition,  whicK  maketh  ^  feofie9ieat  of  th^  lai^dis^itii 

warraatie,  t^i^  wiirrantie  cauuot  oxtea^  to  the  reat,  albeit  ih^  keSe- 

inMt.was,n[^0de>  ^  the  la9d,<2i^l»a](g^4of  thevscypt;  ^  i^  tkCtiA^ 

<ADt-96f.)      •  4i(iottb«  brokeHf,  aiiid  the  girautor  bf^  i^^iaituled  to  a^4|^i(E%  m 

mi^  of  oecQiTiti^  b^  ^rQonded  a&&r  th^  wajrifai^tie  Qoa/df.  . 

BuA  in  t^e  ca^e  alibfeA^d^  wt;i|sa  tl^  ^9i0^iS#  8^^^^  of  the  rent 

^larrieth,  wJith  the  ien<^t,  ^nd  th^  t^i^youit  miakeiih  a  ieolTes^nt  is 

U^  with  w^sajp^e,  a^d  dieth,  in  a  cmk  ¥^  f^iH  broug]^  bv  tl^  ^ijt 

^p]  7  U.  4.  IT,     (as  by  hsw  fhe  may),  [b^  th^  feofi«e  fhaU  vou/c^^  9s  o(  la^ds  i^ 

charged  at,the  time  of  the  warrajaty  mad^,  for  th^  her  tide  ^  p^^ 
immt':  fo  if  tepant  ii^  tsi^  of  a  reot  charge  p^rchaf/*  |l\e  la^c^  ^ 
make  a  feofTenA/^nt  with  war^iuitie,  if  theifiiie  bripg  a  ^0^)9^^  9f 

'  /  the^reiitxil^teBa^ihaU  vouche  cai{/$9Jf4.^^'^ 

{*1 10  e:4.  9.  h,  [•)  B»<  foHie  ^  hold,  th4^  e^  iQ^  iVaU  wt-nonrfyi,  ^q.  W.  rf 

18  £.  3.  .^5.  Ittni  difoh^ged  of  cy  repyi  ^ruice. 

.44  £.3. 19.  |c}  Alf^  no  iuji^a^liip  ^^  e^^ad  HV^  imei^  and  mlffii  ti^ 

§7  ^E  Sc  **  ''^  force. of  a  coiaitiw  ^|U  c^^«  of  r^^^try,  ^^h^^^^  k^- 

»Miof«'acaipr  njainc,  coufen^  to  ^o  rAyifl^tik  ^^4  ^^  Uke,  bicaufe  that  for  tkf^y^ 

]u  Aff.  ^J.  3^  i|cUoi»  <j0>>h  lye ;  ^  ij[  na  a^^a  c%i^  bf  bc^iu^,  til^^fe  9^>D^  W  i^^'' 

^X  AflT.  (^  13.  ik^i;  yogtcWx  wrU  of  i^rf^^i^  car(<v,  nor  rebutter,  aa4  tltfy  coO'' 

^^.^^'  ^*  ^'  .tiniie  i|>  fach  pUght  an4  ejO^Mic^  aft  tl^ey  w^f  by  thi»ir  origiai^^i*^ 

G«r74.  **^®°'  *"^  "^y  'Vt^  winW  4ifria4:e4ojp  diy^jftedd^  of  thtirWfiJS' 

OCro.596«  .  ^^  6fiencej|  aiid  therefese  cannot  be  bound  by  any  W;anrantiie^ 

Dyt>tt^4.%.  ^Xiat!|ii^      10HeF.98.>      A»^^(^>      ?l#v4.?^b.^ 

An4 


trb.  3.  Of  Wnrrahtie, .  Seft.  74«. 

fff]  'Aftd-6ttjcTt  a  womjm  may  ii&tc  a  vnit  6f  Ijower  to  reto'Cefr  fd]'S4^.  S. 
%er  d<nver,  vet  becaufe  Ker  title  of  dower  cannot  be  devefted  out  **t.  droit  7«, 
-of  *tlrt  Wigifiii!!  e(ren<5e,  a  coUaterall  wairantie  of  llie  toceftor  of  u^p'\^^ 
theHvtiman  ftiall  not  barre  her.     So  it  is  of  a  feoiTement  caufityna^  iion's  cafe.) 
trimonii  prcdocuti. 

[ej  A  warrantie  doth  not  extend  to  any  leafe,  though  it  be  for  [c]  gi  E.  4. 
xnany  thoufand  yeares,  or  to  eftates  of  tenant  by  ftatute  ileple,  or  18-  82. 
merchant,  or  elegit^  or  any  other  chattle,  but  only  to  freehold  or  Jif/y^f^^,^ 
inlieritances,  as  it  appearetfa  in  all  Littleton's  cales  which  he  put-  «q  jjj  'f  2.'b.  ' 
teth  ih  this  Chapter.     And  this  is  Ihe  reafon,  that  in  all  adions   i4H.7.sr2.  ' 
•which  leffec  for  yeares  may  fiave,  a  warrantie  cannot  be  pleaded  43E.3.  i?5. 
in  barre,  as  in  an  adion  of  trefpafle,  or  upon  the  ftatute  of  5  R.  1,  P^^  RncL.  m 
and  the  like.     But  in  thofe  anions  when  the  freehold  or  inheri-  J^*!  ^9 
taxices  doe  come  in  queftion,  there 'the  wai^rahtie  maybe  pleaded:  Lib.  io.'.foi.  97. 
but  in  fuch  actions  which  none  but  a  tenant  of  the  freehold  can  (Aut.  101. 366. 
have,  as  upon  the  ftatute  of  8  H,  6.  aflife,  or  the  like,  there  a  war-  ^^^'  ^-  5^ 
•rantie  tody  Wj  |)letoted  in  barfe..(i)  gtaiiid.  «0.) 

***iii«mf  gdrranfie  eft  fmt  u  vn  home  fur  eftntc^  qiieadon^ties  rl 
'  *'  atoit^Ji  i'ejlaie  fait  defeat^  le  garrdntie  ejt  defeat''    Here  itap- 
.  peareth,  that  although  a  coUaterall  warrande  be  defcended,  [f\  yet  [f]'SVL.7*  9. 
.  if  the  ftate  •whereunto  the  Warrantie  was  annexed  be  defeated,  albeit  b.    i6  E.  s. 
it  be  by  a  meere  ftranger  (as  in  this-cafe  that  Littleton  here  puts  *'^:  Ck^miimal 
liy  the  difcontinuee)  •  the  warrantie  is  defeated;  and 'alt  hough  the  .^^jjj"*?^^* 
diftontinuaiice  remaine,  and  no  remitter  wrought  to  the  heire,  yet  pj.Coni.  i«8. 
the  >wi5i^rantie  is  defeated,  and  barre  removed,  fo  as  the  iflue  in  (loilcp.  9i>.) 
tails  mayliave  hisfonnedon,  and  recover  the  latxd.    Siibiatdprinti^ 
fall  toHiktrwIjynBUm.  (2)      -         ' 

Sea.  742. . 

T^N  mefme.Ie  fnafiner  efiffi  le  dif-  TN  the  fame  manner  it  id^  if  the 

••*^  cohfinueefaii  feqf'ement  en  fee,  '^  difcontinnee  mak^  a  feofiemeiit 

refervant  a  luy  un  certaine  rent,  et  in  fee,  rfeferviiig  to  him  a  certain 

Jpwr  default  de  payment  nn  re-entry,  rent,  and  for  default  of  payment  a 

ijrc.  et  m  collateral  *  garrantie  dt  re-eftitrle,  8Cc.  and  a  coUaterall  war- 

ancejler  efifait  a  celuy  feoffee  que  ad  rantie  of  the  anceilour  is  made  to  tfie 

com 

dpres  le  rentjoit  aderere,  et  le  difcou'-  defcend  upon  the  iffue  in  tayle,  yet 

.   .      x-^tinuee  entra  eti  la  ierre,  f  if  after  the  rent  be  behind,  and  the 

L3^9*  ^'j  adonquesaverarijjue^n  laile  difcontinuee  enter  into  the  land, 

fon  Recovery  per  brief  e  de  ibrinedon,  then  fhall  the  ifliie  in  taile  have -his 

pur 'ceo  ^ue  le  collateral  garmiity  eft  re<iovery  by  writ  hT  formeidon,*^\i^ 

defeat.    Et  iffint  ft  afctih  tiel  colla^  cuufe   the   collateral    warranty  1% 

teralgarrantyJoitpleaerenversVijfue  defeated.    And  fo  if  anj^  fuch- cal- 

^n  le  taile,  en  fon  adion  de  fohnedon,  lateraii  wanra&tie  b^plead^id  agaliift 

%l  ^        .                                         the 


*  garrantU  dt  anctfler  tfi  foit^-aunctjlir       f  fsfc,  added  L»  and  M.  in^  Rgh, 
nUffa^  in  L.  and  M.  and  Roh.  .  .  ^       ,     . 


4> 


(1) [ScffNott 3^.]  («)  [8t0Nbt» 54^.]' 


.  ?*  Cap.  13-         Of- Warrantic* : 


Sea.  74$ 


U  poit  montrer  h  matter  come  eft  the  iffiie  in  tailed  in  his  9&kon  of 
avantdit,  comfnt  le  garrantie  eft  /b/7ii«iw,  hemay  fliewth»4iwiiteras 
defeat,  iicet  iffint  il  poit  bien  maia^  is  afbrefaid,  how  the  wananiieis 
tamer  Jon  ai:ixon,\b^c.  defeated,  &c.  and  fo  hee  m^  w^U 

maintaine  his  a^tioDj  Sec. 

(10  Rep.  95.)      TJ  £  R  E  Uttleian  puttetb  another  cafe  npon  tbe  fame  ground  and 

reafon,  viz-  where  the  Hate  whereunto  the  warrantie  is  an- 
nexed is  defeated,  there  the  warrantie  it  felfe  is  defeated  alfo,  wbick 
is  one  of  the  maximes  of  the  common  law. 


Sea.  743. 


TTEM,  Ji  tenant  en  taile  fait  vn 
feoffement  a  fon  uncle,  et  puis 
r  uncle  fait  unfeoffement  en  fee  ovef^ 
que  garrantie,  S^c.a  un  auter,  etpuis 
tefiqffee  del  uncle  enjeoffu  areremaine 
I'uncle  en  fee,  et  puis  r  uncle  enfeoffa 
un  efirange  en  fee  fans  garrantie,  et 
morufi fauns  ifjue,  et  le  tenant  en  tayle 
motiifi  ft  iffue  en  le  taile  voyle  porte 
fon  oreve  de  formedon  envers  I'ff- 
trange  que  fait  le  darreinjeoffee,  J  ^t 
eeo  per  Vuncle,  Ciffue  ne  ferra  unque 
barre  per  le  garrantie  que  fxiitjait 
per  le  uncle  al  dit  primer  feoffee  de 
fun  uncle,  pur  ceo  que  le  dit  garran- 
tie fuit  dejeat  ct  anient y  pur  ceo  que 
I* uncle  a  luy  I|  reprijl  cy  grand  estate 
defon  %  primer  feoffee  a  que  le  gar- 
runtietuitfait,ficome  mefnie  le  feoffee 
avoitae  luy.  Jit  la  caiifepur  que  le 
garrantie  ejl  anient  en  ceo  cas  eft  ceo, 
Jci/icet,  que  Ji  le  garrantie  e/loieroit 
en  fa  force,  donque  r  uncle  garran^ 
tera  a  luy  mefme,  que  nepoit  eftre. 


ALSO,  if  tenant  in  taile  make  a 
"^  feoffement  to  his  uncle,  and  af- 
ter the  uncle  make  a  feoffement  in 
fee  with  warranty,  &c.  to  another, 
and  after  the  feoffee  of  the  ttftde 
doth  re-^nfeoffe  againe  the  uncls  in 
fee,  and  after  the  uncle  enieoffeth  a 
ftranger  in  fee  without  warrant^, 
and  dieth  without  iffue,  and  the  te- 
nant in  tayle  dietli,  if  the  iilueHn 
tayle  will  bring  his  writ^ofj^arft^n 
againii  the  itranger  that  was  tlie  laft 
feoffee,  and  that  by  >  be  uncle,  >tbe 
iffue  (hall  not  be  barred  by  tb<^  .war- 
ranty that  was  made  by  ih^  yini^le  to 
the  hrft  feoffee  of  biA  ifticle,  C^r  ihat 
thefaid  warrantie  was  defeated  ^d 
taken  away,  becaufe  the  uncJe  te^pke 
backe  to  him  as  gfeat  aneft^t^^oin 
his  iirft  feoffee  to  whom  thew{i|-jraj3- 
tie  was  made,  as  the  fame  fe(i^ 
had  from  him.  And  the  caufe  why 
the  warranty  is  defeated  is  this,  viz. 
that  if  the  warrantie  Ihould  ftjsad  ia 
his  force,  then  the  upcle  fljbuld 
warrant  to  himfelfe,  which  caaoot 
be.  • 


(Vaugh.  389.)     TJ  E  R  E  Uttleton  putteth  another  cafe  where  a  warrantie  r '    ^  ^1 

may  be  defeated,  as  when  the  uncle  taketh  backe  as  139^*  '* 
large  an  ef^ate  as  he  had  made,  the  warrantie  is  defeated,  becaufe  ho 
tg\  Tempt  tu  1.  cannot  warrant  land  to  himfelfe.  [g]  And  fo  it  is  if  the  ancle  bfid 
^ocber  f6§*  made  the  warrantie  to  the  feoffee,  his  heires  and  aflignes,  and  takta 
40  £.  9^  14.  backe  an  eilate  in  fee,  and  after  infeoffed  another,  yet  tbe  wairrantie 
Hv  ^^  k     is  defeated,  for  that  he  cannot  be  affisnee  to  himfelfe,  and  a  man 


fhall 


4  9fc,  not  in  L.  and  M.  nor  Roh. 
1 9ft.  add«i  UaadJM  aad  Roh» 


I  refff/l'^yit  L.  and  M.  and  Rolu 
§  ii  added  ia  Vaad  M.  and  itok 
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m  * 

I 

tihalliiQt  reg«iarlyt)dadie  hiinfdfe  asalfigneeofa  fee  fimpk,  and  $6  £.3. 6a    - 

the.  lnw  will  not  iuffer  tbings  -  isutile  and  Qnprofitable.    [/<]  And  yet  14  K.  a 

if  Ae/ather  be  infeofiW  with  warraiuje  to  hini  and  his  heires,  the  y^^*'^  ^^'  > 

father  infeoflfeth  his  h^ire  4ipparant  in  fee  and  dieth,  he  (as  it  hath  Voucher  8r.  ' 

^  beene  faid)  fliall  vouch  himiclfe,  and  the  heire  in  borow  Enghfli,  19  £.3; 

by  reafoii  the  ad  in  law  determined  the  w^rantie  betweene  the  Vouchee  lf«. 

father  arid  ihe.fonne.  ^JIh^Io^^' 

[i]  But  if  a  man  maketh  a  feoffcment  in  fee  with  warrantie  to  the  ^"^^j  ]^^ ' 

'feoffee,  his  heires  and  alTigiies,  and  the  leoftee  re-enfeoffeth  the  feoffor  735,  ^  /  * 

•  and '  bis  wife,  or  the  feoffor  and  any  othef  ftranger,  the  warrantie  [fc]  40E.3.i4.a. 

remaineth  ftill ;  or  if  two  doe  make  a  feoffement  with' warrantie  to  41 E.  3. 25.  a. 

.  one  and  his  heires  and  affignes,  and  the  feoffee  rc-enfeoffe  one  of  the  ^^^^p|®*'  J^'^ 

feoffors,  the  warrantie  doth  alfo  remauie.  r ^^^^  ^^^ 2^^ 
42.      17E.  3.47.  59.      18  E.  3.  56.      «9E,3.46.    39  E.  3.  9.      (Vaugh.  389.) 
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%J%  S' file  feoffee  fefoiteJlaU  tf/  /UUT  if  the  feoffee  had  made  an 
^-4W  tMcie  pur  terme  de  vie,  on  en  eftate  to  his  uncle  for  terine  of 

r-idlty  fdvdnt  ie  reverflon,  S^c.  ou  que  life,  or  in  taile,  faving-the  reverfion, 
^iifuitdme  en  taile  al  uncle,  ou  un  &c.  or  a  gift  in  tayle  to  the  uncle,  or 
i  *«^  pttr  terme  de  xie,  le  remainder    a  leafe  for  terme  of  life,  the  remain- 

i)uJier,S^ii.en  ceft  cm  le^inrautien*ejl  .  der,  over,  &c.  in  this  cafe  the  war- 

durant  Vejii 
^apresceo  (jue 

tftnioi^fam  i^iie^  f"iie»  donqucsce-  that,  that  the  uncle  is  dead  without 

/iifii  eH  le.  reiser fion,  oueeliiy  enle  re-  iflbe,"  &c/then  be  in  the  reverfion, 

«  mtiUt'd^r,  bdrreroil  riffiee  en  tayle  en  ^t  he  in  the  remainder,  fliall  barre 

yjbn  hke/e  4e  ftwniedon  perle  colla-  the-iffaein  taile  in  hi$  writof/wme- 

'  feral  garranty  en  fid  cas; S^c.    Mes  don  by  the  coUaterall  warranty  m 

auttrrhent  ejtlou  Vuncle  a^oit  aury  Ihch  cafe,  ?cc.     But  otberwife  it  is 

gmuHd  eftdte  en  la  terre  de  le  feoffee,  where  the  uncle  hath  as  great  eftalie 

tf  qtte  legarrantie  fuitfait,  come  le  id  the  land  of  the  feoffee  to  whom 

y^ff^  tfToiif  de  Ivy*    Caofa  patet.  the   warrantie   was  made,   as  the 

i       •  feoffee  hath  himfelfe.  Cai^'apatetu 

»  «  nUR  terme  rfewV,  ou  en  taile*'    Here  it  appeareth  [k]  that  mieT'S/' 
i     -*    by  taking  a  [(]  leafe  for  life,  or  a  gift  in  taile,  the  warrantie  Vouch.  87.* 

^ifelafp<inded;  '  '    .  .  26Es'm 

A  man  infeoffeth  a  woman  with  warrantie,  they  intermarry  and  17  £.3. 47^^ 
are  impleaded,  upon  the  default  of  the  hulband,  the  wife  is  received,  10  E.  3.30, 
(he  flial  vouch  her  hufcand,  &c,  notwilhftanding  the  warranty  w^  irE.:3.^.a'."^ 
'   put  in  fufpence.    [m]  And  fo  on  the  other  fide,  if  a  woman  infeoffe  Counter  pleade 

a  fipan  with  warraiitie,  and  they  intermarry  and  are  impleaded,  tlje  ^^"^*'- *^: 
.  ^uibaxul  ihall  vouche  himfelfe  and  his  wife  by  force  of  the  faid  ^*|^p.^^V 
wammtie.  [^^E.«,'   »^ 

Veucli.^7.      3E.3.ib.201.  5E.3.ib.l78.      la^S-^S.        141:.  3-  ^l«*=!j-^' 
31  E. 3.  ib.  125.       43  E.  a  7.  44  E.  3.  3&,       3'2.  E. 3.  •  VwicUer  102.  ^  ^fiiij4:ft^. 
.  '.     Voucher  343, 24d.  .  w.'  ^   :i -r 
An 

#/«ittMinL.aMlM.iiwRffc..  t  efr.  adM  L.  atidM.  andlWiJi^ : 
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(Ant.  348. a.)  [«]  All  infant  Ht  ventir  fa  mff<%nay  be  ▼ouchtd  if  Cod  -gfrc 

fiilTerapsE.l.  ^^^  a  birtb»  andiftioty  fucha  om  beii^*to  tbe  waHrantie;  bm  ho 
Gard.  153.  Ciinnot  be  vouched  alone  without  the 'beire  at  tbc  cotntiKHi  ferw,  for 
31  E.  1.  proces  fhall*be  prefently  swarded  ttgastk  hiin. 

Btiefe  Br3» 

Veoch.  287.  "  ^^^  ^fi  ^^fi  ^^  ftff pence,**    [o]  Tebant  m  'taykmttikelb  -a  =fecJBV- 

1IE.S.  fbkl.l^.  menl  in  fee  with  warcanti^,  and  diffeifetb  the  difcontitraee,  and^etk 

iiE.  3.  quar.  feifed,  leaving  aflets  to  his  ifi'ue.     Some  hold  that  tn  r^fpe^  of 

imp.  158.  ^jjjs  ftvfpended  warrantie  and  aflets, -the  iiibe  in  taileflyallr  ,   -i 

•41E.3.L  iK)t  ht  remitted,  but  tbat  tlie  drfcontinuee  fliall  Tec<mr  l-*59^-  "-J 

Dower.'  againft  the  ifllie  in  tailc,  and  be  take  advantage  df  hiu  wanrantle,  if 

*^  H,  6.  21.  amy  hee  hath,  and  after  in  aformtdon  brought  by  the  4flbe,  fhe  dif- 

Vi.  Com.  continoee  ihall  barre  bim  in  refpe£b  of  the  warrantie  and  efffets  ;  ami 

^"rsttrodm  ic   ^  *^'*^  °**^'*  ^'^^  ^^^*^-  (  *) 

Browne.       [0]  31  £.  a  56.  s.  &  b.      38  £.  3.  «1.  '  44  E.  3.  ?6.      45  E.  S.  Title  32. 

44  £.  3.  ib.  31,      33  £.  3.  ib.  4.      (5  Leon.  iO»    Cro.  Car.  145.) 
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TTEWfJlVuncleaprestielfeoffe'  ALSO,   if  the  utide  after  firch 

•^  mentftiit  ove garrantie,  bu  releaje  "^  feoffment  made^ith  warrantie^ 

faitver  luy  ore  garrantijyfoit  attaint  or  a  releafe  made  b v  fa™  with  war- 

de  felony^  ou  utla^e  ae  felony ^  ^iel  ranty,  be  attaint  of  felotijs  or  out- 

cotiateraf  garrantie  ne  harrera  my  lawed  of  felony,  fiich  collateral  xrar- 

ne  greevera  ViJjUe  en  ie  taile,  pur  rantie  fliftU  hot  bar  nor  grieve  the 

'€eo,queperleathitnderdefelonie,le  iffue  in  the  taile,  for  this,  that  by 

finke  eft  corrupt  enter  eux,  ^c.  the  attainder  of  felony,  the  bloud  is 

corrupted  betweene  thetn,  8cc. 

9i&  733. 7M.    '*  /^  V  releafe  fait  per,  luy  ote  garra)itie.*'    'Note  a  warrantie 

grounded  upon  a  releafe.    Hereof  you  (liall  reade  before  in 
this  Chapter. 

irlB.  9.  Vovdier       '^  ^vit  attaint  de felony,  Otf  utiage,  ^^c."    ^ote,  accotdingto  hH* 
flrz.  tleton  here,  there  be  two  maimer  oficataiildeKa :  ^ha^daeis  aiter  ap- 

{W»wd,  397.  a.)  parance,  and  that  in  three  mamiers ;  by  confeflion,  by  battell,  <«• 

by  verdi^:  the  other  upon  proces  to  bee 'outlawed,  which  is  an 
(5  Hep.  109.  attainder  in  law.  But  (as  hath  beeneXaid).tkereis  a  gjreatdivar^ 
4iit.i3.a«b.)     Atie,  as  to  the  foifeiture  of  land,  betweenean  attainder  of  iblony 

by  outlawry  upon  an  appeale,  aud  upon  an  inditement :  for  in  the 
cafe  of  aa  appeale  the  dciendunt  ihall  ibrieit  no  ^ds^  but.fuch  as 
be  had  at  the  time  of  the  outlawria  .pronounced;  but  in  cafe  of  in- 
ditement, fuch  as  bee  had  at  the  time  of  tlie  Mony  committed. 
And  the  reafon  of  this  diverfuie  is.  e.Wdcnt ;  for  that  in  the  eafe.  of 
appeale  there  is  no  time  alleaged  iii.tlie  writ  ^'ben  the  felony  was 
done,  and  therefore  of  uecenitie  it  -mull xelatein.  tbat  eafe  only  to 
the  judgement  of  the  oullawrj' :  but  in  the  cafe  of  inditement 
there  is  a  certain  time  allcaged,  and  therefore  in  that  cafe  it  Ihall 
rejate  to  the  time  ulleagcd  in  the  iudittuiuent  wh^  the  felony  was 
committed.    But  in  the  cafe  of  the  inditejusnt  there  is  alfo  a 

diveriitie 
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diverfitie  to  be  obferved ;  [o]  for,  as  hath  becne  fai4,  it  (hall  relate  to  U\  53  E.  3. 
the  time  alleaged  in  the  inditement  for  avoyding  of  eftatefl,  charges,  Forfeiture  30. 
and  incumbrances,  made  by  the  felon  after  the  felony  committed ;  «^x.^'^;?^- 
but  for  the  meane  profits  of  the  land  it  (hall  relate  only  to  the  it/e  4.2 
judgement,  afwell  in  this  cafe  of  outlawrie  as  in  other  cafes.     And  PI.  ComrisB.  b. 
iR^hcre  Liftleion  faith,  taitaint  de  felony)  if  a  man  be  convidVed  of 
felony  by  verdid,  and  delivered  to  the  ordinary  to  make  purgation, 
[;>]  hee  cannot  be  vouched,  for  thai  the  time  of  his  purgation  (if  rp]8  E.  ?. 
any  fhould  be)  is  uncertaine,  and  the  demandant  cannot  be  delayed  Voucher  ^^37. 
upon  fuch  an  uncertaintie ;  bAt  the  tenant  is  not  without  remedie,  ^'»<*- •'>8  E.  3. 
for  hee  may  have  his  •warrantia  carta.  ^^'  °'  ^**"*^^* 

'^  Attaint''    Of  this  word  hath  beene  fpoken  in  the  fecood  Book& 
in  the  Chapter  of  Villenage. 

Upon  feverall  attainders  of  felonies  there  lye  three  feverall  writs 
of  efcheate,  viz.  [•]  firft,  when  he  hath  judgement  to  be  hanged :  [•JDameHaleV 
fecondly,  when  he  is  outlawed:    thirdfy^  when  be  abjureth  the  ^•''e in  PI. Com* 
realme.  f^**  ^^' 

[q]  The  defendant^  in  an  appeale  of  death  did  wage  battell,  and  [9]  8  £.  & 
was  flaine  in  the  field,  yet  judgements  was  given  that  he  fhould  be  Jtwlgenicnt  2t5* 
hanged ;  and  the  jufiices  faid,  that  it  is  altogether  neceflkrie  that 
fucb  a  judgement  be  civen,  for  otherwtfe  the  lord  could  not  have 
a  Writ  of  efcheate.    [rj  And  in  eire  it  hath  been  feene,  that  a  man  M  15  E.  .\ 
hath  beene  attainted  after  his  death  by  prefentment,  &c.  (2)    The  I^tiuon2, 
difference  be tweene  a  man  attainted  and  convi^ed  ig,  that  a  man  .' 
is  faid  convid  before  hee  hath  judgement ;  as  if  a  man  bee  convidi 
by  confefilion,  vepdi*^,  or  recreancie.    And  when  he  hath  bis  judge- 
Foq^    al  ^'^^^  ^^oii  the  verdid,  confeflfion,  or  recreancie ;  or  upon  M4^E.5  |^ 
t^^y   •     •-»  the  outlawrie,  or  abjuration,  then  is  he  (aid  to  be  attaint.  sE.  3.  » 
And  thus  i&  the  law  taken  at  this  day,  notwithilanding  \b\  fome  Corone  365. 
diverfitie  of  opinions  in  our  bookes.  '  8  E  f .  ibid« 

If  a  felon  be  convifted  by  verdid,  confefiion,  or  recreancie,  he  f  ?^u  ^ 
doth  forfeit  his  goods  and  chattels,  &c.  prefently.     [#]  For  where  rnDamc  Hale's. 
a  reafon  hath  beene  yeelded  in  our  bookes;  that  the  praying  of  his  caTe,  ubi  fup. 
clergie  was  a  refufall  of  the  judgement  of  the  law,  and  a  flight  ia  8  H.  4. 2. 
law,  ^d  for  that  caufc  he  forfeited  his  goods*  and  chattels,  that  Q^l^iill' 
doth  not  hold ;  for  if  a  man  be  convi<^  of  pettie  treafoi>,  or  murder,        ^^*       ' 
or  any  other  crime,  for  which  he  cannot  have  his  clergie,-  yet  by 
the  verie  convi6lion  he  forfeitcth  his  goods  and  chattels  before 
attainder.     And  [u]  S/aw/brrf  (fpeaking  of  a  felon  convi^b  byver-  MStanf.pL 
di<^)  faith,  that  he  fhall  forfeit  his  goods  which  he  had  at  the  time  cor.  fol.  192.  • 
of  the  verdid  given,  which  is  the  convidlion  in  that  cafe ;  and  by  the  ^^'  5.  fol.  iiow    . 
ftatute  of  1  R,  3.  cap.  3.  no  (heriffe,  bailiffe,  &c.  fliall  feife  the  v^dl^HT^*"* 
goods  of  a  felon  before  hee  bee  convi^ed  of  the  felony ;  whereby  j  j^*3^  cap.  3^** 
It  appeareth,  that  the  goods  may  be  feifed 'as  forfeit  after  con  vie-  (s.Inft.  ««8.> 
tion.    And  the  [x\  old  llatute  is  worthy  of  noting :  Provijhm  efi  in  Ix] Statute  de 
curid  nojlrd  coram  jujticiarxis  nqfttis,  gubd  de  cetero  nullus  homo  cap-  ^^^^^^^  feloimia 
\ui  fvo  morte  hominis  vel  alid  felonid  pro  qud  debet  imprifonariy  Cart^f^  66 
.  AJfti^tyir  fie  terrU  et  tenemeniis  vel  cntallis  Juts  quovfque  convidus  2.  part. 
fuerit.    So  as  by  a  convidlion  of  a  felon,  his  goods  and  chattels  are 
forfeite4;  but  by  attainder,  that  is  by  judgement  given,  his  lands 
and  tenements  are  forfeited,  and  his  bloud  corrupted,  and  not  before. 

[y]  If  tjie  partie  upon  his  arraignment  refafe  to  anfwer  accord-  M  Stanf.  PF. 
ing  to  law,  or  fay  nothing,  he  (hall  not  be  adjudged-  to  be  hanged,  ^°'-  ^3^*  ^^^ 
but  for  his  contempt,  io  peine  fort  et  rfwre,  which  worketh  no  attain- 
der 

„       „  (»)  [Se«  Note  345-3 
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der  for  the  felony,  nor  forfeiture  of  his  lands,  or  corruption  of  blood 
But  in  cafe  of  high-treafon,  if  the  partie  refufe  to  aafwer  accordiiig 
to  law,  or  fay  nothing,  4iee  fhall  have  fuch  judgement  by  attainder, 
(3  Rep.  10.  b.]  as  if. he  had  he^ne  convided  by  verdict  or  confemon.  (i) 


I 


t*]  GlanviL  lib.  ''  Felony .*'  [*]  Ex  vi  termini  Jignificai  qwdUbet  capUaie 
14.  ca.  15.  felleo  animo  perpetratuniy  in  which  fenfe  murder  is  faid  to  be 
MarU).^ca^.  25.  ptr  felmiom^  and  is  fo  appropriated  by  law,  SBJeUmice  caimot  be 
rai3K.4.i4.  ®xprefled  by  any  other  word,  [a]  And  in  antient  times  this  word 
18  E.  4. 10.  Cfehnici)  was  of  fo  large  an  extent  as  it  included  high-treafon ;  and 
8S  Afl*.  49.  therefore  in  our  antient  bookes,  by  the  pardon  of  all  felonies,  higb- 

\^  f-^^'c        treafon,  or  counterfeiting  of  the  great  feale,  and  of   the   king's 
lOS^E  coine,  ^c.  was  pardoned.    [6]  But  dterwards  it  was  refolved,  tb^ 

8  H.  4.  f .  in  the  king's  pardon  or  charter,  this  word  (felonie)  (hould  only  ex- 

^]  t'i  Air.  49.    tend  to  common  felonies,  and  that  high-trealbn  (hould  not  be  com- 
310(1.4?".        prehended  under  the  fame,  and  therefore  ought  to  be  fpeciallj 
4«  44S*^'  *^'    named.    And  yet  that*  a  pardon  of  all  felonies  (hould  extend  to 
'^  petite  treafon  ;  wherefore  by  the  law  at  this  day  under  the  word 

.  (felotiy)  in  commidions,  &c.  is  included  petite  treafon,  murder, 

homicide,  burning  of  houfes,  burglarie,  robberie,  rape^  &C,  chaace- 
[c]  Stanf.  prspr.  medly,  fe  defenacndo,  and  petite  larceny,  [c]  For  fuch  of  thcfe 
C^r**  /ifi^i^'  crimes  for  which  any  (hall  have  this  ju^sement,  to  be  hanged  by 
3^.°S.Coron.  *^**  necke  till  he  be  dead,  be  (hall  forfeit  ml  his  lands  in  fee  limple, 
302.  '     and  his  goods  and  chattels:  for  felony  by  chiuicc-medly,  or^^ 

de/endtndo,  or  petite  larceny,  he  (hall  forfeit  bis  goods  and  chattels, 
(5  Rep.  leo.  and  no  lands  of  any  eflate  of  freehold  or  iuheritance.  And  all  le- 
^^'  '^ .  lonies  punidiable  accordins  to  the  courfe  of  the  common  law,  are 
(Vide  Ant.  74*  either  by  the  commoD  law,  or  by  ftatule.  There  is  alfo  a  felonj 
"l  h!  lOc\54  puni(hable  by  the  civill  law,  becaufe  it  is  done  upon  the  h^h 
3b5.  Vol.V  li  ^*^«^  as  pyracie,  robberie,  or  murder,  whereof  the  common  law  did 
368.  Salk.  85.  take  no  notice,  becaufe  it  could  not  be  tried  by  twelve  men.  If 
contra.)  this  pyracie  be  tried  before  the  lord  admirall  in  the  court  of  the 

admiraltie,  according  to  the  civill  law,  and  ihe  delinquent  there 

attainted,  yet  (liall  it  worke  no  corruption  of  bloud,  nor  forfeiture 

of  his  lands;  otherwife  it  is  if  he  be  attainted  before  commiHioners 
[W]  28  H.  8.  by  force  of  the  ftatute  of  [d]  1%  H,  8.  By  the  e,xpre(le  porviev 
cap.  15.*  of  that  ftatute,  about  the  end  of  the  reigne  of  queene  Elizabcti, 

certaine  EngU(h  pyrats,  that  had  robbed  on  the  lea  merchants  of 
(3.  loft.  114.)      Venice,  in  amitie  with  the  queeue,  being  not  knowen,  obtained  a 

coronation  pardon,  whereby  amongft  other  things,  the  king  par- 

e]  HJI.2Jac.    doned  them  all  felonies.     It  was  [e]  refolved  by  all  x\i&  judges  of 

-S"*  England  upon  conference  and  advifement,  that  this  did  not  pardon 

the  pyracie  ;  for  feeing  it  was  no  felopie  whereof  the  common  law 
Vide  l\rich.  7  &  tooke  couufance,  and  the  ftatute  of  28  IT,  8.  did  not  alter  the 
14  Eli  ^n*^'**'  oflTence,  but  ordaine  a  triall  and  inflicl  puni(hment,  therefore  it 
^8     '  ought  to  be  pardoned  fpecially,  or  by  words  which  taht  amount, 

(4  Rep,  43.)       ana  not  by  the  generall  name  of  felony ;  and  according  to  this  re- 

foliition  the  delinquents  were  attainted  and  executed. 

Piftata  commeth  of  tlie  word  irKgarq^,  which  fignifieth  a  rover 
rnstninted  ^^ ''^'^'  Attainder  of  herefie  or  ;7ra:v/?«;«>c  worketh  no  corruption 
JViagnu  inoneia  ^^  bloud,  nor  herefie,  forfeiture  of  lands  ;  but  in  cafe  of  pncmunirt^ 
tempore  E.  1,  forfeiture  of  lands  in  fee  fimple,  but  not  of  lands  in  taile,  as  for- 
35  E.  I,  d^  merly  hath  been  laid,  (2)     [/*]  By  fome  ftatutes  it  is  faid,  fur/or^ 

«o  F^*?  feiture  de  corps  et  de  avoire^  or  fab  forisJaHura  omnium  qwe  in  po- 

(Poa  4  Suid.'    i<Jl<itefudobtmet^  or  to  be  at  the  king's  will,  body,  lands,  and  goods, 
J 15.)  '  and 

( I )  On  tlie  peine  j^rti  et  auref  fee  Mr.  juftlce  Blaekftonc^s  Commentariesi  yd.  f.  c.  %e, 
(a)  [See  Note  346.] 
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and  the  like,  tbefe  are  not  extended  to  the  lofle  of  fife  or  member, 

but  to  impriibmnenty  lands  and  goods.    [g\  But  if  an  ad  of  par-  f^J  w.  9.  capw 

'.    lianent  faith,  Eeit  judgement  de  tie  et  membery  wjubeat  judicium  o4.  Rot.  ParL 

viict  vel  memhroruniy  in  that  cafe  judgement  of  death  (hall  be  given,  ip^i!i  e 

r^Ol     b  1  ^  ^'^  ^^^®       felonie,  viz.  that  he  be  hanged  by  the  necke  prifoniw      "** 

W^   *     '-i  till  he  be  dead,  and  confequently  his  bloud  is  corrupted  (as  14  £.  a  cap.  so. 

».    our  author  here  faith,)  and  iball  forfeit  as  in  cafe  of  felonie.  Stanf.  Pi.  Corou. 

30.  ^U 
3  E.  3.  Coron.  153.      Brooke  tit.  Cbron.  203.      9  £.  4  f6.      (11  R«p.  9.      33  H.  8. 
S5  H.  8.    38  H.  6.  by  18  EOs.    25  Ed.  3.)    ( 1 1  Rep.  291.  4  loft.  i23.>    (4  Mod.  128. 
Show.  353.) 

[A]  There  is  alfoa  court  of  the  conftable  and  marfhall,  who  have  [&]  Bra£t  fib.  4. 

conufance  of  contracts  of  deeds  of  armes,  and  of  warre  out  of  the  (ot-  ^-18. 

realme  and  alfo  of  things  touching  warre  within  the  realme,  which  t|  ^^'  ^' 

may  not  be  determined  or  difcuiTed  by  the  common  law,  and  alfo  all  j^  JaVi*^ 

appeales  of  ofiences  done  out  of  the  realme,  and  they  proceed  accord-  si  k.  ^.  nw.  19. 

ing  to  the  civil  law :  but  thefe  things  more  properly  pertaine  to  t  H.  4.  c  14. 

another  kind  of  treatife,  and  therefore  I  (hall  fpeake  no  more  thereof  ^^  ^'-  4. 4  &  & 

in  this  place,  but  only  for  the  fatisfa^Hon  of  the  iindious  reader,  to  ^|  p*f^' 

quote  fome  authorities  of  law  touching  the  jurifdidkion  of  that  court,  g  nl  ^ ,  „„  31^ 

that  bee  may  have  fome  ta&e  thereof.  Fortefc.  eap.3t. 

In  the  fame  manner  it  is,  if  a  man  be  attainted  of  high-treaCbn,  Aot..Piui. 

the  warrantie  is  alfo  defeated.  ?.*iv*:^i^ 

11  H.  4.  24. 

"  Lefanke  ^  corrupt  enter e^x^  4*^*    [*]  Aptly  is  a  man  faid  Sranf!  PI. Cor. 
to  be  attainted,  altinHuSy  for  that  by  his  attainder  of  treafon  or  65.  Stat,  do 
felonie  his  bloi^d  is  fo  Aained  and  corrupted,  as,  firft,  his  children  A/Sgnat. 
cannot  be  heires  to  him,  nor  to  any  other  anceftor,  and  therefore  i   r^'  ioik. 
the  warrantie  cannot  binde ;   for  thereby  heires  only  are  to  be  j^'^^  p^l^ 
*  bound.  ^  2  HI.  6.  ni.  9. 

Secondly,  if  he  were  noble  or  gentle  before,  he  and  all  his  children  Rot.  Ptir). 
and  po^leritie  are  by  this  attainder  made  bafe  and  ignoble,  in  refpedt  *  ^-  ^  no.  39. 
of  any  nobilitie  or  gentrie  which  they  had  by  their  birth  •  p  u"  4,^^  14. 

Thirdly,  this  corruption  of  bloud  is  ib  high,  that  regularly  it  9  h.  6,  ou.  38. 

-  cannot  be  abfolutely  falved  but  by  authoritie  of  parliament :  all  21  £.  4. 17.  b. 

which  is  implyed  in  the  fame(&c.).(i)  Catelbjr* 

iO  H.  7.  per 

Vavafor.    18  E.  2.  Qoar.  Imp.  175.    6  B.  3.  41.    Pftfc.  14  E.  3.  -id  Scac.  >e  Count,  de 

Kent's  cafe,  p.  39  £.  3.  cor.  Reg.     Rot.  49.  le  Count,  de  Lane  cal'e.    Rot.  Fwl.  28  E.  3» 

nil.  8.  Muriinier's  cafe.    Rnt.  Pari.  28  E.  3.  nu.  13.  le  Coimtee  de  Arundel's  cafe. 

[•]  Stanf.  lib.  3.  PI.  Cor.  19.^.  b.    27  E.  3.  77.    13  H.  4.  8.    Vid.  Lit.  lib.  1.  in  th* 

Ciiap.  of  Dower.    (3Infi.240.) 


Se£l.  746. 

TTFjM,  fi  tenant  en  tailefoit  dip-     A  LSO,  if  tenant  in  taile  bee  dif- 
7^(/t«/  et  puis  fait  releafe  aldiffeijor    -^^  feifed,  and  after  make  a  releafe 
ore  garrantie  en  fee,  et  puis  le  tenant    to  the  diffeifor  with  warrantie  in  fee, 
en  taile  eft  attaint^  ou  utlage  de  fe-    and  after  the  tenant  in  taile  is  at- 
taint, or  outlawed  of  felony,  and  hath 
iffue  and.dieth;   in  this  cafe  the 
£^  iflue 


lonif,  et  ad  iffue  et  moru/i ;  en  ceft  cafe 
I  'ijjue  en  taile  poit  enter  far  le  dijj'eifor. 


(1^  The  policy  and  juftice  of  oar  laws  of    tnKeA  in  Mr.  York^^s  celebrated  Confidera- 
forfeiture  in  this  refpe^  aje  nx>ft  abiy  dif*    tions  on  the  Law  of  Forfeiture. 

I  i  2 


Lib.  3.  Cap.  il  Of  Wamuitic. 

Et  la  caufe  ejl  pur  ceo,  que  *  rien 
fait  dijcontinuance  en  cejl  cafeforfque 
legal ranUe\  tt  garrantie  yie poit  dif- 
tender  al  ijj'ne  en  taile,  pur  ceoy  que 
iejanke  ejt  corrupt  per  enter  celuy  que 
fyi  le  garrantie  et  ijjue  e?^  taile. 


Se6L  74Tt 

ifltie  in  taile  may  enter  qpon  the  dif« 
feifor.  And  the  caufe  is  for  this, 
that  nothing  maketh  difcontin^iance 
in  this  cafe  but  the  warranties  and 
warrant!^  may  not  defcend  to  tiie 
iOue  in  taile,  for  thliy  that  tbe  bloud 
is  corrupt  between  hiip  that  madf 
tbe  warrantie  and  tbe  ilTue  in  taile« 


Sea.  747. 


• 

/^J  U  le  garrapijf  touts  foits  rf<;- 
^  murt  a*  le  common  ley,  et  la  com" 
fnoH  ley  eft,  -f  ove  quant  home  eft 
attaint  ou  titlageJe  felonie,  quel  ut* 
lagarie  eft  ttn  attainder  en  ley,  que  le 
Janke  perenier  lay  etfonfits,  et  touts 
outers  queuxjerraditsfss  heirts,  eft 
corrupt,  ijfint  que  4»  Went  per  difceni 
poit  dijcender  q,  aj'cun  que  poit  eftre 
dit  Jon  heire  per  fe  common  ley.    Et 
la  feme  tie  tiel  home  que  ijjnt  efl 
attaint  de  felouie,  ne  jerra  jammes 
endow  de  les  tenem^tsfa  baron  ifftnt 
iittaint.    Et  la  caufe  eft,  pur  ^eo  que 
homes  pluisefchuerent  defaire  afcuns 
felonies.  %  liles  i'tftue  en  tayle  quant 
a  les  tenements  tazles  neft  pas  en  tiel 
COS  ^  barre,  pur  ceo  que  \\  eft  enherite 
perforce  de  leftatute,  et  nemy  per  le 
courfe  de  common  ley :  etpur  ceo  tiel 
attainder  de  fonpier  ou  defon  ancef^ 
tor  en  le  tajyle^,  ne  lay  oufter  dejon 
droit  perjorcefte  le  taile,  ifc^  • 


TpO  R  the  warrantie  alwayes  abid^ 

r-    eth  at  the  common  law",  and  tbe 

pommon  law  is  fuch,  that  when  a 

man  is  attaint  or  outlawed  of  felony, 

which  outlawrie  is  an  attainder  in 

lawy  tb2(t  the  bloud  betweene  him 

and  his  fonne,  and  all  others  which 

Iball  bee  faid  bis  beires^  is  corrupt, 

fo  that  nothing  by  difcent  may  de< 

fcend  to  any  that  may  bee  faid  hi^ 

heire  by  th^  cqi^mon  law.     And 

the  wife  of  fucb  9,  man  that  is  fo  at 

taint,  flial  never  be  endowed  of  the 

.tenements  of  her  hufband  fo  attaints 

ed.    And  the  Ci^ufe  is,  for  that  men 

(hould  more  eichew  to  commit  fe-f 

lonies.  But  the  idue  in  taile  as  to  tbe 

tenements  tailed  is  not  in  fuch  cafe 

barred,  becaufe  bee  is  inheritable  by 

force  of  tbe  fiatute,  and  not  by  tbe 

courfe  of  the  common  law:  and 

therefore  fuch  atUiinder  of  hh  ik^ 

ther  or  of  bis  ancef^ur  in  the  taile, 

ihall  not  put  him  out  of  bis  right  by 

force  of  the  taile,  &c.    *  • 


f   r  £  ijue  en  taile  poit  enter.'*    And  the  reafap  is,  for  that  by  iIa 

attainder  of  the  father,  it  is  now  in  judgement  of  law  bat  a 

Dowd.  25f. «.   releafe  without  warrantie ;  for  albeit  tbe  war.antieat  the  time  of 

3  laft.  241.)      the  rcleafe  wa^  effcduall,  yet  it  worketb  no  difcontinuance  unleiTe 

it  defcendeth  upon  the  iiTue  in  taile;  fo  as  if  it  be  dcfpated,  extiud, 

or  determined  in  the  life  of  the  tenant  in  taile,  then  no  difcoati-^ 

nuance  is  wroimht :  and  fo  it  is  if  tenant  in  taile  hath  ifi'ue,  and  re- 

leafeth  to  the  difleifor  with  warrantie,  and  after  is  attainted  of  ie« 

jouie,  ano  after  pbtaipe^b  his  pardon  and  dieth,  the  illue  in  taile 

may 


9  nut  a^dpd  I.,  ami  M.  and  Roh« 
\  \':ei  irdca  L.  Hnd  M.  and  Koh. 
4-  nul  added  L.  ar^i  M  and  Rob. 
1  Q^c^  added  1..  iind  M,  and  KoU« 


%  ham  not  in  t«.  and  M.  nor  Rok« 
11  it  added  L.  and  M.  and  Rob, 
%  ^c,  added  L.  and  M*  and  Rofc* 


Lib.  6.  bf  Warfantie.  Sed.  747. 

hiay  eat(6r ;  [*]  for  the  pardon  doth  not  rcftore  the  bloua  ad  lb  th^  .[•]  27  B»3.  ttk 
VArrantie>  nor  maketh  the  iilUi^  in  that  cafe  inheritable  to  the  war-  i  E>a.  4. 
ran  tie.    ^ut  if  the  idue  in  taile  in  that  cafe  had  been  attainted  of  ^  £'  ^*  ''>^* 
felcMiie  in  the  lifeiof  his  father,  and  obtained  his  charter  of  pardon,  ^^^^^1  ^' 
rj    ^.       -1  and  then  his  father  had  diedy  the  iflbe  cannot  enter  into   D,fo^tl  ir* 
;>92.  a*  J  ^^^  Yand  in  refped  of  the  corruption  of  the  bloud  upon  the  46  £.  3. 
attaindier  bf  himfelfe:  [A]  And  it  is  a  generall  rule^  that  having  refpedi  Petit.  20. 
to  all  thofe  whofe  bloud  was  corrupted  at  the  time  of  the  attainder,  *^  '!JJ:  *• 
the  pardon  dolti  not  remove  the  corruption  b£  bloud  neither  upward  ^9  AfTll 
tior  downward.     As  if  there  be  grandfather,  father^  and  fonne,  and  13  H.  4.  L 
the  grandfather  and  father  hate  divers  other  fonnes,  if  the  father  bee  13  U.  r.  17. 
attainted  of  felonie  andpardonfed,  yet  doth  the  bloiid  remaine  cor-  ^•9**"**  "*♦ 
irupted  not  onely  above  bun  and  about  him,  but  alfo  to  all  his  chil-  ^^  ^^3**Jf  g, 
dren  bonle  at  the  time  of  his  attainder.  But  in  the  cafe  of  Littleton,  Uirc^ntl  Br»d4 
if  tenant  in  taile  at  the  time  of  his  attainder  had  no  iflue,  aild  after  Siaitf.  Pt.  Cor. 
ttie  obtaining  of  his  pardon  bad  iflUe,  that  iffue  fhould  have  beebe  ^95, 196.  Soo 
bound  by  the  warrantie  5  for  by  the  pardon  he  was  as  a  new  crea-  *".j^**®  ^'^ If^^S* 
lure,  ianqkamfilius  Una:\  whOfe  bloud  upwards  remaine  corrupted ;  CiirSi^fooch- 
bat  fop  the  iflbe  had  after  the  pardon^  bee  is  inheritable  to  his  Xnf^  this  matrer; 
father  ;  aiid  if  his  father  had  iffue  before  the  pardon,  and  iiath  iflhe  (Pl<^wd.  ^ST*  U 
alfo  after  and  dieih,  nothing  can  defcend  to  the  youilgeft^  for  that  ^"^*  ®-  *•).:  ^ 
the  eldeft  is  living  and  difabled.     But  if  the  eldeft  foiine  had  died  ^Jjj  ^  "^'^^gl;  ^* 
in  the  life  of  the  father  without  ifliie,  then  the  yoimgeft  Aiould  975^  ^  Jib.  5. 
inherits  -     374!    Britt. 

.    fblSld.  b.      Flet.lib.l.cap.  l^S*      (lCrd.433i      AaC>8.Si) 

*'  Le  gdrrantie  drmuri  al  cothmdn  %i".  The  coUaterall  warrantie  ytd.  Seft.?!!* 
is  not  retrained  by  the  fiatute  of  ddnit  condUionaUbus,  but  alineall  9i<e;         ' ,. 
warrantie  is  reftrained  by  the  (latute/UnielTe  there  be  aflets ;  as  far* 
aierly  at  large  hath  b^ene  faid* 

"  El  /b  fcikc  de  tUl  horiie  ifue  ijfini  eft  aitaitUf  SfC.  fi^/errajamfnei  (8  tUp.  if  i*  . 
*^  endoxDy  Sfc/*    It  is  to  be  obferved,  that  the  judgement  againft  a  Ante  3i.  a. 
man  for  feloiiie  is,  that  he  be  hanged  by  the  neck  Xmtill  he  be  37*«.4l.  a.)  .. 
f-      ^   Kl  ^^^^'>  ^ut  implicativiy  (as  hath  beene  faid)  he  is  pimifhed  (Lamb*  J7S;  / 
L392.  o. J  fl^  j„  jjig  ^j-^^  that  fhe  ftiall  lofe  her  dower.     Secondly,  in  f^^>^  ^^  ^^ 
his  children,  that  they  (hall  become  bafe  and  ignoble  ;  as  hath  beene  XaJ'4'i,  ^\   * 
faid.    Thirdly  that  b^  fhall  lofb  his  pofteritie,  for  his  bloud  is  ilained 
mid  coniipted^  that  they  cannot  inherit  unto  him  or  any  other  an* 
beitor.    Fourthly  that  he  fliall  forfeit  all  his  lands  and  tenements 
trbich  he  hath  in  fee^  and  which  he  hath  in  taile^  for  terme  of  his  life* 
And  fifthly^  all  bis  goods  and  chattels^    And  thus  f^vere  it  was  at 
ihe  common  law  ^  and  the  r^afon  hereof  was,  that  men  fhould  feari 
to  commit  felonies  :  lit  ptma  ad  paucos^  metus  ad  omnet  perveniati 
And  it  is  triily  faid$  Etji  tneliores/uni  quos  ducit  amor,  idmen  plures 
fant  quos  corrigU  timor.    And  fo  it  is  a  fortiori  in  cafe  of  high  trea* 
Don.    But  fome  a6bi  of  parliament  have  altered  the  common  law  in 
fome  of  thofe  point? :  firfl,  by  the  ilatute  ofdonis  C&nditionalibttSf 
lands  iutailed  were  not  forfeited  neither  for  felonie  nor  for  treafon, 
but  for  the  life  of  tenant  in  taile.    This  ad  was  made  by  king  Ed^  ro  «  ^m 
'mard  the  firftj  who  (as  our  bookes  [i]  fpeake)  was  the  pooft  fage  king  ^^  jfif ' 
that  ever  \tras :  [A]  and  the  caufe  whereforii  this  (tatute  waS  mads,  r^^-i'^  H^  ^^  ^^ 
was  to  preferve  the  inheritance  in  the  bloud  of  thtim  to  whom  the  19  H.  el  7i. 
gift  wab  made>  iiotwithflanding  any  attainder  of  felonie  or  treafoni  Se«  Lit.  UIk  u 
And  this  a£t  in  biftorie  is  called  gentUitium  municipaU  f  for  that  by  ^*P*  ^^*  ^^"^ 
this  ad  the  families  of  many  noblemen  and  gentlemen  were  Coii^    f*^ 
tinucd  and  preferred  to  their  pofterities.    And  this  lav  continued  (7  ^P*  ^^*' 

Hi  in 


.  3*  Cap.  13-  Of  Warrantiie,  SeSL  748, 

in  force  from  the  thirteenth  yeare  of  king  Edward  the  Firft,  vntill 
[IJ 16R  a  ^  the  [d  tweotie-fixth  3rieare  of  king  Hmrie  the  Eighth,  when  by  aft 
S'h^J  '  of  parliament  ellates  in  taile  are  forfeited  by  attainder  of  high- 
d  fi.  ^<^u.     treafon.    But  as  to  felonies  (whereof  oar  antbor  here  Q>eaketh)  the 

iiatnte  of  dviUs  cottditionaUbui  doth  yet  remain  in  force,  fo  as  for 
attainder  of  felonie,  lands  or  tenements  entailed  and  not  forfeited, 
but  only  (as  bath  beene  faid)  during  the  life  of  tenant  in  taile,  but 
the  inheritance  is  preferved  to  the  ifRies. 
[m]  Stmif  PI.  [m]  The  wife  of  a  man  attainted  of  high  treafon  or  petit  treafon 
Cor.  195.  Ihall  not  be  received  to  demand  dower,  nnleflfe  it  be  in  certaiae 

cafes  fpecially  provided  for.     Rnt  the  wife  of  a  perfon  attainted  of 
mifprifmn  of  treafon,  murther,or  felonie,  is  dowable  (inceour  author 
fill  I R.  6.  c.  13.  ^r<>te,  (ft]  by  the  ftatute  in  that  cafe  made  and  provided,  which  is 
5  K.  6.  c.  1 1.       more  favoturable  to  the  woman  than  the  common  law  was. 
5  £1.  ca.  1.  &  [o]  If  a  feigniorie  be  granted  with  wanrantie,  and  the  tenanck 

ii.-i8El.ca.L  efcheat,  the  feigniorie  whereunto  the  warrantie  was  annexed  is 
Vide  Sc^  55.  ^^^^^^9  and  confequently  the  warrantie  defeated,  anditftiall  not 
<•  l^ep.  171.)     extend  to  the  land;  etjic  injimilibtsf. 

[ct]  6  H.4. 1.  If  a  collateraH  anccftor  releafe  with  warrantie,  and  enter  intore- 

4'>  R..S.  ligion,  now  the  warrantie  doth  binde ;  but  if  after  he  be  deraigned, 

prcl'%«.      -"w  it  i,  defeated. 

1V>  K.  3.  Age.  46.       18  II.  a  Vouch.  281.      23  £.  5.  Garr.  77.      See  m  the  Chapterof 

\«ll«nagc,  i>ea.V00. 

Sea.  748. 

TTEM^  fi  ttnanl  en  h  taife  en-  A  LSO,  if  tenant  in  taile  infeofie 

feoffafonufiHVfhgittlejtftoffixtin  -^^  his  uncle,  which  infeofies  an- 

anter  en  fee  (Yce  garrantiey6ic.fi  apres  other  in  fee  with  warrantie,  if  after. 

ie  feoffee  per  foil  fait  relef)h  a  fan  uu-  the  feoffee  by  his  deed  releafe  to  his 

cle  touts  foanners  dn  garrantiesy  ou  uncle  all  manner  of  warrantie,  or 

ioids  manners  de  covenants  reals,  ou  all  manner  of  covenants  realls,  or  all 

touts  manners  de  demandes,  per  tiel  manner  of  demands,  by  fuch  releafe 

releafe  le  garrantie  ejl  extitid*     Ei  the  warrantie  is  extind):.   And  if  the 

fi  te  gnrrantie  en  eel  cafe  foil  pleade  warrantie  in  this  cafe  bee  pleaded 

enters  le  heire  en  taile,  que  porta  fon  a^ainft  the  heire  in  taile  that  bring- 

iriefe  de  formcdon,  ptir  barrer  le  etli  his  writ  of  formedon^  to  barre 

heire  de  fan  adion,fi  I  heire  avoit  *  le  the  heire  of  his  adion,  if  the  heire 

dit  releas  et  ceo  pledaj},  il  defetera  le  have  and  plead  the  faid  releafe,  &c« 

plee  en  harre,  ^r.     Et  mutts  outers  he  fliall  defeat  the  plee  in  barre,  &c. 

cafes  et  matters  y  fontf  per  queux  And  many  other  cafes  and  matters 

Aome  poit  def eater  garrantie,  6^c.  there  be,  whereby  a  man  may  defeat 

a  warrantie,  &c. 

( 1  Rep.  iis.b.)    TITTLETON  hav^ing  fpoken  in  what  cafes  warranties  may  bee 

defeated  and  extingaiihod  by  matter  in  Liw,  now  he  Ihewcth 

how  a  warrantie  may  be  difcharj;ed.  or  defeated  by  a  matter  in 
(5 Rep.  71. a.)    deed:  and  hereupon  he  putteth  an  example  of  a  releafe  in  thxce 

feverdll  manners, 
yide  Lib.  8.  fol.       Firft,  by  a  releafe  of  all  warranties. 
153,154^  .   Secondly,  by  a  releafe  of  ail  covenants  reall. 

AJthain**  cafe. 

4i6  £.  3.  %,      45  E.  3. 23.      Vid.  before  in  the  Chapter  of  Releafea.  Seft.  508. 

And 

•  ie  dit  rtitas  iJ  ceopledafi-^t  phdafi  ie dit  rtiias,  fifr.ln  L.  and  M 


Lib.  3-  Of  Warrantie.  Sea.  748. 

And  thirdly,  by  a  releafe  of  all  demands.  (Ant.  291.  b.) 

[q]  If  a  man  make  a  gift  in  taile  with  warrantie,  this  warrantie  [q]  14  aC  pi. 

18  sdfo  intailed,  and  therefore  a  releafe  made  by  tenant  in  taile  of  v-    S  Elis. 

the  warrantie,  (hall  not  barre  the  iffue,  no  more  than  his  releafe  ?i":^?f'. 

,    flmll  bar  the  iffue  to  bring  an  attaint  upon  a  falfe  verdidt,  or  a  writ  /pio^'fl^.  b. 

r    no    ft  1  ^^^^^^^  ^P^^  ^^  erroneous  judgement  given  againfi  the  far  ManxelN  cafe. 

1.3 93-  ®-J  ther,  nor  his  gift  can  barre  the  iffue  of  the  deed  that  create  Am.  319.  b. 

the  eftate  taile,  nor  of  any  other  deed  neceffary  for  defence  of  the  20.  a.    6  Rep. 

title.  ^-^ 

"  Apres  le  feoffee  rekjfa!*    Littleton  here  putteth  his  cafe  where  (5  Rep.  ro.) 
one  is  bound  to  warrant :  put  the  cafe  [r]  then  that  two  make  a  [r]  45  E.  d.  f  3. 
feofiement  in  fee,  and  warrant  the  land  to  the  feoffee  and  his  heires;  (^  R<^P-  ^4.) 
and  the  feoffee  releafe  to  one  of  the  feoffors  the  warrantie,  yet  he 
(hdl  vouche  the  other  for  the  moytie.     And  fo  it  is  if  one  infeoffe 
-    two  with  warrantie,  and  the  one  releafe  the  warrantie,  yet  the  other 
fliall  vouch. for  his  moytie* 

*'  Si  le  heire  aroit  le  dit  releaSj  ^-c."  Here  it  appeareth,  that  the 
releafe  being  made  10  the  uncle  being  his  anceilor,  the  deed  doth 
after  the  deceafe  of  the  uncle  belong  to  him,  and  therefore  he  can- 
not plead  it,  unleffe  he  (heweth  it  forth. 

"  Et  mttUs  outers  cafes  et  matters  yfont,  per  queux  home  poet  de-  (Vaugh.  387.)  , 
**feater  garrantie,  Sfc"  As  namely  by  a  defeafance,  as  other  things  43  E.  3. 17.  Pi. 
cxecutorie  may.  Alfo  a  warrantie  may  lofe  his'  force  by  taking  Com.  in  Browu- 
benefit  of  the  fame.  In  a  praecipe  the  tenant  voucheth,  and  at  the  *"g'*  *^*^' 
Jequaturfubfao  periculo,  the  tenant  and  the  vouchee  make  default, 
whereupon  the  demandant  hath  judgement  againil  the  tenant.  And 
afterwards  the  demandant  brings  a  fcire  facias  againft  the  tenant 
to  have  execution ;  in  this  cafe  the  tenant  may  have  a  warrantia 
carta.  And  if  in  that  cafe  a  flranger  had  brought  a  praecipe  againft 
the  tenant,  liee  might  have  vouched  againe,  for  by  the  judgement 
given  againil  the  tenant,  th^  warranty  lod  not  his  force ;  but  if  the  (Hob.  tT,) 
tenant  had  judgement  to  recover  in  value  againfl  the  vouchee,  bee 
Oiould  never  vouche  againe  by  reafon  of  that  warrantie,  becaufe 
bee  had  taken  advantage  of  the  warrantie.  And  it  is  to  be  ob- 
ferved,  that  upon  the  proces  of  fumfnoncas  ad  zcarrantizandum,  if 
the  flicrife  retume  the  vouchee  fummoned,  and  he  make  default, 
tlie  tenant  fliall  have  a  capias  ad  xalentiam;  but  if  he  returtie  that 
the  vouchee  had  nothing,  then  after  the  ficut  alias  et  plures  a  fe- 
qiiaturfuh  fuopericulo  fliall  iffue;  and  there  if  the  vouchee  make 
default,  the  tenant  fhall  not  have  judgement  to  recover  in  valued 
for  he  was  never  fummoned ;  and  it  appeareth  of  record  that  he 
hath  nothing,  but  in  the  capias  ad  vaUntiam  it  appeareth  that  he 
had  affels,  and  he  had  beene  fummoned  before  :  but  in  fome  fpe- 
ciall  cafes  there  fliall  be  two  recoveries  in  value, upon  one  warrantie. 
As  if  a  diffeifor  give  lands  to  the  hufbaud  and  wife,  and  to  the 
faeires  of  the  hufband,  the  hufl)and  alieneth  in  fee  with  warrantie 
and  dieth,  the  wife  bringeth  a  cui  in  vitd,  the  tenant  vouche  and 
rccovereth  in  vaUie,  if  after  the  death  of  the  wife  the  diffeifee 
bring  a  prcecipe  againil  the  alienee,  he  fliall  vouch  and  recover  in 
value  againe. 

[5]  So  it  is  where  the  wife  bringeth  a  writ  of  dower  againfl  the  r,]  45  e.  % 
alienee,  he  fliall  recover  in  value,  and  after  her  death  he  fliall  recover  VoucLer  7». 
in  value  againe,  upon  the  fame  warrantie. 

In 


Lib.  3.  Cap.  \i. 


Of  Warrantie. 


Sea.  t49. 


(tiob.  tt.) 


(Ant  36r.  b.) 


[^]  7  H.  6. 43. 
13  AC  8. 
13  £.  3.  Gut; 
«4,  25.  37. 
22  H.  6.  51, 
6  11.  7. «. 


Ill  the  fame  manner  it  is  if  a  man  be  feifed  of  a  rent  by  a  de- 
feafible  title,  and  releafeth  to  the  tenant  of  the  land  all  his  right  in 
the  land,  and  warranteth  the  land  to  him  and  his  heires,  if  he  be 
impleaded  for  the  rent,  he  fhall  vouch  and  recover  in  vaine  for  thtf 
l-ent;  and  if  after  he  be  impleaded  for  the  lafad,  he  ihatt  vouche 
and  recover  in  valiie  againe  for  the  land :  bttt  in  thefe.ahd  the  like 
cafes,  the  reafoh  is  in  refpeA  of  the  feverail  dilates  recovered,  but 
for  one  and  the  fame  eAate  he  fhall  never  recover  but  once  in  value  ; 
and  though  the  land  recovered  in  value  be  evicted,  yet  (hall  he  never 
take  benefit  of  that  warrantie  after.  And  as  warranties  may  be 
defeated  in  tlie  whole,  fo  they  may  be  defeated  as  to  part  of  the 
benefit  that  may  be  taken  of  the  fame,  [t]  As  he  that  hath  a 
warrantie  may  inake  a  defealance  not  to  take  ahy  benefit  by  way  of 
voucher :  in  the  like  manner  that  he  fhall  take  Ho*  adrantage  by 
wi^  oiwarremtia  curttCiOt  by  way  of  rebbtter; 


Sea.  i\^i 


t393-  b.] 


P^  It  ejl  iaffdvoir,  que  en  mefme  le 
manner  come  garrantie  coliatentl 
pait  ejlre  defeat  per  matter  en  fait  ou 
en  ley;  en  mefme  le  manner  poit 
lineal  garrantie  efire  defeat ,  *  4f  c  Car 
fi  Vheire  en  taUepCria  brief e  de  for- 
in^don,  et  un  lineal  garranty  de  fan 
ancejler  enheritable  per  force  de  le 
taile,  foit  plede  envert  luVf  ove  ceo^ 

tfUi 

t5 

fyi  le  Edrrantie;  R  Vheire  que  efi 
demandant  poit  adtiut/er  et  dcfeater 
le  garrantie,  ceofuffiji  a  luy :  car  le 
dijcent  des  outers  tenements  de  fee 
Jimple  nefait  Hens  pur  barrer  Vheire 
fans  le  garrantie,  ^c. 


H 


AND  it  id  to  be  liUderftocrd,  that 
'^  in  the  fame  manner  as  the  coUa- 
terall  warrantie  may  bee  defeated  by 
matter  in  deed  or  in  law;  ia  the 
fame  manner  may  a  lineall  warran- 
tie be  defeated,  &c.  For  if  the  heiie 
in  taile  bringeth  a  writ  offotmedon^ 
and  a  linealf  warrantie  of  his  aacef- 
tor  inheritable  b^  force  of  the  taile, 
bee  pleaded  agaiaft  hun,  with  this,- 
that  aflets  defcerided  to  him  of  fee 
fiitiple,  which  het  hath  by  the  lame 
anceltor  that  made  the  warrantie} 
if  the  hcire  that  is  demandant  may 
ad  null  and  defeat  the  warrantie,  that 
fufficeth  him:  for  the  difcent  of 
other  ten^nients  of  fee  fimple  mak- 
ing nothing  to  barre  the  heire  with* 
out  th^  warranties  &c« 


EKE  Littleton  flieweth,  that  in  the  fdme  ifiailner  that  a  colla- 
teral! warrantie  may  be  defeated  by  matter  iti  deed,  or  by 
matter  in  law,  fo  may  to  all  intents  and  piirpofes  a  lineall  wari 
rantie^  whereof  hee  putteth  an  exampk  of  a  lineall  warrantie  and 

alfetSt 

temps  ILL  "!?/«»  Untalt  gafraniie^  ^c.  ovefque  teo  que  bjets  a  tUy  difi 

Oar  ^-  *•  cendij,  S^c/'  Here  it  appeareth  by  lAlikton^  that  a  luieall  warran- 

?t  S'  o  \w.A  ft«*  tie  and  affets  is  a  cood  plea  in  a  formedon  in  the  difcender ;  wherein 
4  £.  3.  ?4.  It  IS  to  be  knowen,  that  if  tenant  m  taile  alieneth  with  warranties 

and  leave  affets  to  d^fcend ;  if  the  ifilie  in  taile  doth  alien  the 
affets,  and  die,  the  iffue  of  that  iffue  fhall  recover  the  land^  becanfti 
the  lineall  warrantie  defcendeth  only  to  him  without  affets;  fot 

neither 


0£.d.l4. 
40  E.  3.  9. 
14  H.  4.39. 


*  tifcjMX  in  1.  and  lA^  nor  Rob« 


t  fieUad 09i in  t.  and  M^aor  Rok 


l^ib.  3.  Of  Warrantie.  Seft.  749, 

^either  the  pleading  of  ih^  irarrantie  without  the  affets,  Aor  the  24  H.  a.  taiie 
aflets  without  the  warrantie  is  any  barre  in  the  formedon  in  the  ^:  ^-^  ^*'* 
^ifcender.      But  if  the  ifliie  to    y/hpm  the  warrantie  and  aiTets  Lib.'io.  fol.  37 
jdefcended  had  brought  a  formedon f  as)d  by  judgement  had  beene  38/iii  Mar^ 
barred  by  reafon  of  the  warrantie  and  aifet^ ;  in  that  cafe,  albeit  he  Portington't  • 
alieneth  the  aflets,  yet  the  eftate  ^le  is  barred  for  ever ;  for  a  barre  P^<^ 
in  difqrmedon  in  the  difcender,  which  is  a  writ  of  the  higheft  nature  /5nt*374  ,  1,  \ 
that  an  iflue  in  (aile  can  have,  is  a  good  barre  in  any  Q\\ipr  fojcmtdon  \xq  pep.  38. 
in  the  difcender^  brought  afterwards  upon  the  fame  gift,  Plowd.440.  a.  b< 

Hob.40.  • 
jbflour.  55«) 

/^RE  jf^atf  fait  fi  #cy,  mon  Jits,    VfO W  I  have  made  tq  thee,  pa? 
trois  livres.'  -^^  fonne,  three  bookes. 

f*  A  TOYi  ^'Mm  jfiz^  Src'*  Here  our  author  calleth  (as  many 
times  in  thefe  bookes  he  hath  done)  not  only  his  fonne 
Richard,  but  everie  iludient  of  the  law  to  be  accounted  his  fon,  and 
worthily;  for  that  feeing  our  Author  had  the  honour  to  be  in  his 
^ime  the  father  of  the  law,  and  all  good  fhidients  in  the  law  judly  acr 
count  themfelves  the  fonnes  of  the  law  (for  ptherwife  they  are  not 
worthy  of  the  profeflion),  our  author,  as  a  carefull  and  provident 
father,  as  it  hath  manifedly  appeared,  gave  excellent  initrudlionf 
in  thefe  his  bookes,  both  to  his  owue  fonne,  and  to  his  adopted 
fonnes,  to  make  them  from  age  to  age  the  more  a{>t  and  able  fo 
underiland  the  arg^inents  and  reafons  of  the  law. 


rf 


[3^4-  a.]  Tabula, 

Jjt  primer  Lhre  eft  de  Eftates  que  The  firft  Book  is  of  Eflates  which 
homes  Qunt  en  terres  *  gu  ten^mefits:  men  have  in  lands  and  tenementi; 
p'ejipfcavoir,  that  is  to  fay, 

De  Tenant  enfee  fimpfe  ft  Cap.  1. 

JJe  Tenant  etifee  taile  2 

X>e  Tenant  en  -^  fee  taile  apres yjfibilitie  d'ijMC 

extintt  3     ' 

X)e  Tenant  per  le  curtefie  d'Engleterre  4 

J)e  Tenant  en  Dotcer  3 

f)e  Tenant  a  terme  de  vie  6 

J)e  Tenant  pur  terme  des  ans  7 

JJe  Tenant  a  volant  per  le  common  ley  8 

De  Tenant  a  volant  per  cufton\e  del  mannor .     9 
J  De  Tenant  per  le  verge  10 

f  im^^iif  L.  apd  M.  and  Roh.  f  f  The  numbers  of  the   Clupters  aa 

f/ee^^,  L.  ami  M.  and  Roh.  above  are  not  enumerated  either  in  L.  and 

XDe  tenant  p^  k 'Ver^e,^  n^t  in  L.  and    M.  orHoh.     - 
i/L  nor  Kob. 

• 


Tabula. 


Le  Second  Livre  * 

De  Homage  Cap.  i 

De  Fealtie  2 

De  Efcxiage  3 

De  Service  de  Chivaler  4 

De  Socage  5 

De  Frankalmoigne  6 

De  Homage  Auncejlrel  7 

De  Grana  Serjeantie  8 

De  Petit  Serjeantie  9 
De  Tenure  en  Burgage 
De  Tenure  en  Villenagi 

De  t  Rents  1 2 


10 


Et  ceux  deux  petits  JUvresjeo  ay  And  thefe  two  little  Books  I  \as% 

fait  a  toif  pur  le  melior  entender  de  made  to  thee  for  the  better  under- 

certaine  Chapters  de  les  antient  Idvre  Handing  of  certaine  Chapters  of  the 

de  Tenures.  antient^ooke  of  Tenures. 

"   Af^^I^^^  ^tender y  Spc^     And  theft   Inftitutcs  have  I 
colleded  aud  publifhed  to  the  end  that  thefe  three  Bookes  of 
,  our  author  muy  be  the  better  underiiood  of  the  ftudioas  reader. 

*^  Antient  Idrre  dcs  Tenvres**    This  booke  may  well  be  ac- 
p.     .^  1^.  counted  antient,  for  it  was  compot^d  in  the  raigne  of  king  Edward 

P»ifnce  lohis     *^®  Third,  (as  jdiice  Fitzherbert  faith)  by  a  gi'ave  and  difcreet 
N.  B.  man. 

Le  Tierce  Livre.  J 

De  Parceners  ||  folonque  le  courfe  del  common 

ley  Cap.  1 

+  De  Parceners  folonque  le  cujlome  2            [3Q4.  h] 

l^e  Join  tenants  3 

De  ^  Tenants  en  common  4 
De  E/iates  dc  terres  et  tenements  fur  condition  5 

De  Difrent  que  toltent  entries^  6 

De  Continual  Cl^ime  7 

De  Releafes  8 

De  Conjinnatiom  9 

De  Jttornements  10 

De  Difcotifinuances  1 1 

De  Remitters  1 2 

De  Garranties,  §  ^  3 

*  ift  added  L.  and  M.  and  Roh.  |  De  paranirt  pknqui  It  cufttau,  not  ia 

t /2/8//— fiii.  m^ntrs  di  rintis,  fci licet,.  L.  and  M.  nor  Roh.  * 

rent  ferwfet  rent  cbargi,  et  rent  fekke,  L.        %  TenemU — tenemmiSj   L.  and  M.  and 

and  M.  and  Roh.  Roh. 

I  eft  added  L.  and  M.  and  Roh.  ^  feilicet,  garrauntie  lyneail,  gmrream^ 

\foloHQue  le  courfe  del  common  Ity^  not  in  coUaierallt  et  garraumtie  que  commemce  per 

L.  and  M.  and  Roh.  dtffeijin^  added  L«  and  M  and  Roh. 

*  Epilogus. 


Hpilogus. 


^    IP  Tfaches,  monjfits,  qnejeo  ne  voile 

(fue  tu  crozes,  fjue  tout  ceo  quejeo 

ay  dtt  en  les  dits  livres  foit  ley,  car 

jeo  tie  ceo  voile  enprenderne prefumer 

fur  moy,     Mes  ae  tiels  chojes  que  ne 

font  pas  ley,  enquires  et  apprenares  de 

mes  /ages  viujters  apprijes  en  la  ley. 

Nient    meins  content  que  certaines 

chafes  queuxfont  motes  etfpecijies  en 

les  dits  livres,  ne  font  pas  ley,  uncore 

tieh  ckofes  ferratoy  plus  apt  et  able 

de  entender  et  apprender  les  arau- 

ments  et  les  reafons  del  let),  ^c.     Car 

per  les  arguments  et  les  reafons  en  la 

ley,  home  pluis  tojl  aviendra  a  le  cer- 

taintie  et  a  la  conufans  de  la  ley. 


A  N  D  know,  my  fon,  that  I  wouW 
"^  not  have^thefe  beleeve,  that  all 
which  I  have  {'aid  in  thcfe  bookes  is 
law,  for  I  will  not  prefuine  to  take 
this/upon  me.  But  of  thofe  things 
that  are  not  law,  inquire  and  learne 
of  my  wife  uiafters  learned  in  the 
law.  Notwithttanding  albeit  that 
certaine  things  which  are  moved 
and  Specified  in  the  fayd  bookes,  are 
not  altogether  law,  yet  fuch  things 
(Iiall  make  thee  more  apt,  and  able 
to  underitand  and  apprehend  the 
arguments  and  the  reafons  of  the 
law,  8ic.  For  by  the  arguments  and 
reaibns  in  the  law,  a  man  more 
fooner  (hall  come  to  the  certaintie 
and  knowledge  of  the  law. 


Lex  plus  laudaiur  quando  ratione  probatur. 

f 
I 

"  TEO  ne  voile  enprender  de  prefumer,  3fc'*  Here  obferve  the 
great  roodeftie  and  mildnefie  of  our  author,  which  is  worthy 
of  imitation  ;  for  Nulla  virtuSj  nulla/cientia  locum  faum  et  dignitO' 
tern  confervare  potcjlfine  modejlid.  And  herein  our  author  followed 
the  example  of  Mofcs,  who  was  a  judge,  and  the  firll  writer  of  law  ; 
for  he  was  mitiJIimus  omnium  hominum  quifuit  in  terris,  as  the  holy 
biftorie  telUfieth  of  him. 

"  Lts  arguments  et  les  reafons  del  ley,  Src**  Ratio  ejl  anima  Icgis '; 
for  then  are  we  faid  to  know  the  law,  when  we  apprehend  the  tea- 
foii  of  the  law  ;  that  is,  when  we  bring  the  reafon  of  the  law  fo  to 
our  owne  reafon,  that  wee  perfedly  underdand  it  as  our  owne ;  and 
then,  and  never  before,  we  have  fuch  an  excellent  and  infeparable 
propertie  and  ownership  therein,  as  wee  can  neither  lofe  it,  nor  apy 
man  take  it  from  us,  and  will  dired  us  (the  learning  of  the  law  is 
fo  chained  together)  in  many  other  cafes.  But  if  by  your  ftudie 
and  induftrie  you  make  not  the  reafon  of  the  law  your  owne,  it  is 
-|  not  polfible.  for  you  long  to  retaine  it  in  your  memorie.  And 
J  wel  doth  our  author  couple  arguments  and  reafons  together, 
Qtiia  argumenta  ignola  tt  ohfeura  ad  lucem  rationis  proferant  ct  red^ 
dunt  fplendida :  and  therefore  argumentari  et  ratlocinari  are  many 
times  taken  for  one.  And  that  our  author  may  not  fpeake  any  thing 
v^ithout  authority,  (which  in  thefe  Inflitutes  we  have  as  we  take  it 
nianifclled)  his  opinion  herein  alfo  agreeth  with  that  of  the  learned 
and  reverend  chiefe  juftice  of  the  court  of  common  pleas,  fu*  Richard 
JIankfordj  [y]  Home  ne  feat  era  de  qutl  nteital  vn  campane  tft,fi  ne  [y]  it  H.  4.  ^7, 
foit  bicn  bate,  ne  Ic  ley  bien  conus  fans  difputation.    And  another 

faith, 


[395 


*  Not  in  L.  and  M.  nor  Rob, 


Epilogus, 


^!JJ^-  6ur  author  hath  made  a  moft  excellent  epilogue  or  coDclufion  with 

I  .  Sea.  377.  ^  grave  advice  and  counfell,  together  with  the  reafon  thereof,  which 
bH  good*fludent6  are  to  know  and  follow ;  and  with  ^csrc  andy^iii 
I  will  conclude  our  author's  epilo^^ve. 

"  Leg  plus  laudaiur  quando  raiume  prabatur.'^ 

Vifl  Sr^.  384*        This  is  the  fourth  time  that  our  author  hath  cited  veries, 

443.  5dO. 

When  I  had  finiflied  this  worke  of  the  fiHl  part  of  the  Inftitates, 
and  looked  backe  and  confidered  the  multitude  of  the  conclufwoi 
in  law,  the  manifold  diverfities  between  cafes  and  points  of  learn- 
ing ;  the  varietie  almoft  infinite  of  authorities,  antient,  conftant  and 
modeme,  and  withall  their  amiable  and  admirable  confent  in  fo 
many  fucceiiions  of  ages ;  the  many  changes  and  alterations  of  tlie 
*  common  law,  and  additions  to  the  fame,  even  fince  oar  author 
wrote,  by  many  ads  of  parliament,  a|id  that -the  like  worke  of  Ipfti- 
tutes  had  not  beep  attempted  by  any  of  our  profeffioQ  whom  I  might 
imitate,  I  thought  it  fafe  for  me  to  follow  the  grave  and  prudent 
example  of  our  worthy  author,  nol  to  take  upon  me,  or  prefome 
that  the  reader  (hould  thinke  that  all  that  I  have  faid  herein  to  be 
}aw  :  yet  ^his  I  may  fafely  affirme,  that  there  is  nothing  hereii  hot 
may  either  open  fome  windowes  3f  the  law,  to  let  in  more  light 
to  the  Audent  by  diligent  fearch  to  fee  the  fecrets  of  the  law,  or  to 
move  him  to  doubti  and  withall  to  inable  him  to  inquire  and  leanie 
of  the  fages,  what  the  law,  together  with  the  true  reafon  thereof  in 

,  thffe  «afes  is  :  or  laftly,  upon  confideration  had  of  our  old  bookes, 
lawes,  and  records,  (which  are  full  of  venerable  dignitie  and  anti- 
<{uitie)  to  finde  out  where  any  alteration  hath  beene,  upon  what 
ground  the  law  hath  b^ne  fince  changed ;  knowing  for  certaine, 
that  the  law  is  unkuowen  to  him  that  knoweth  not  the  reafon 
^  thereof,  an^  that  the  knowne  certaintie  of  the  law  is  the  fafetie  of 

all.     I  had  once  intended,  for  the  eafe  of  our  ftudent,  to  have 

'  luade  a  Table  to  thefe  Inflitutes ;  but  when  I  confidered  that  Tables 
and  Abridgements  are  moft  profitable  to  them  that  make  them,  I 
have  left  that  worke  to  everie  fhidious  reader.  And  for  a  farewell 
to  our  jurifprudent,  I  wi(h  unto  him  the  gladfome  light  of  jurifpiu- 
dence,  the  loveliiiefle  of  temperance,  the  ftabilitie  of  (brtitude,^  bjA 
|he  follditie  of  juflicf. 
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AbateipiBnt.    5«e  Writs. 

rHB  etymology  of  the  word^  134.  b. 
The  dtvo^$jk^epMi«QS[Of  the  woi;|d,  mn4 
what  it  prepecLv  ^g^fif^,  ibid,  977.  a. 
Ae  dtfereDoa-I>etween*'aD  AbatemeAty  DifletiiDt 
lAli'^nSU/' Veforceiqieni/  \Jl'alpatien«  and  Fxa^ 
]»reftare»277.  a*b.:   V     ^   ' 

AbeiaBte.r 

Bie  'figniftca^o^  aad   deri?atioa   of   the  woid*. 
:«49.  a.  b.         7 
iVhere  the  freehold  and  inheritance  of  landsj  &q;^ 

Ihall  be  in  a^il^fei  9^.M*.' 
BTbere  an  elUte  of  lands,  &c.  in  abeiance  may  be| 

jJlaaed,  ov  cbaiged,  and-  wl^sre  AoV  343.  a*  > 
Where  by  the  grant  of  tenant  in  taifof  all  hif  efuta 

or  right,  to  a  diflcilbr,  the  right  of  the<tiUe  fliaU 

be  in  abeiance,  345.  a.  b. 
ft' here  tfD  entry  or  claim  by  one  that  hath\)o  right, 

ihall  gain  aa  inberji|aoce  by  wtong,  which'  is  in 

abeiance,  263.  b. 
[^e  fee-fimple  of  tl^  glebe  in  abeiance,  by  the 

alienation  of  the  parfon,  and  (Laripg  tUe;va<;suicy 

of  flM;  parfonagOf  341.  a. 
Wbmm  by  atttflnder,  34£k  a.  b. 

Abettors,' 

^lere  the  defendant  in  an  appeal  fb*U  re«ovtp 
^gdi^agea  ^ai^jft  lYie   plaintiS  and  vriiere  not^ 

*ya,^.l:,4.  l».  Fide  Stau  Hr.  t,  tap.  i«;     * 


Ability,    S^tf  Capacity,, 

Abjuration  and  Exile. 

Ho«t  tt  'ppifon  abjured  or  exiled  ii  efteened  i» 

law.  ua.  a. 
Where  tbe  wijfe  of  fuch  .perfon  may  foe  and  bo* 

fiied    without    naming   her    hiifb^dj  132.  b, 

133,  a. 
^hat  baniOiroent  A^I  be  faid  in  law  a  civil  death, 

and  what  Q0t»  133.  a. 

Abridg(uej>t.    Suf  Con^iUoD,  Confirmft» 

tioa.    . 

Acceptaoce*  See  Arrearage,  Avowry^ 
Condition,  Dower,  Efcheat,  Remitt^r^ 
Surrender,  VVafte, 

Acceptance  of  Rent  will  not  make  a  void  eftate 
good«  215.  a,  '.  '* 

Inhere  the  acceptance  of  a  rent  (hp\\  difpenfe  wit^ 

..a  condition  broken  for  non-payment,,  and  wlier^ 

'    not,  Sll.'b.  215.  a. 

Where  the  acceptance  of  another  thing,  in  fatia* 

'  ifi&ion  ihall  be  a  good  bar  in  debt,  upon  an  ob- 
ligation, aiid  where  not,  912.  b.  S13.  a.  t 

Where  the  acceptance '  of  a  lefler  fum.in  fatiij^ 
fw^on.fliail  M  a. good  .bar«  and  where  no^ 
SfiS.b. 

Wliere  the  acceptance  of  homage  or  fealty  ihall  bar 

.    tlie  lord  uf  bis  efcheat^  S68.  a. 

Wtifx^  the  acceptance  of  rent  ihall  bar  tbe  lord  of 
h^  efcheat,  andwheie  no^  864*  a.  b. 

»  3  .  Where 


T»|>  !•  A  BLK 


"Where "the  itapAiie  df  ikf  fembcs  by  the 
h«ndi  of  the  tcnanr  after  forejud^er  of  the 
raefAe*  (ball  eonclu<Se  the  lord  ptrameaat  of 
the  arrearages  incurred  beiore,  and  ivbere  notj 

Acceflbry. 

Accejfotium  fi^ittr,  nen  duuit  Juxm  frhdpaU, 

152.  a.  ' 

In  what  offences  there' may  be  accelTorieSj  in  what 

nc  t,  57.  a. 

Acrompt.    See  Guardian,  Socage. 

The  feveraKfcbida  of  writs  of  acc<nD|it,  and  a^aioft 

what  perl'ons  fuch  writ  lieih,  and  agdinft  what 

not*  172.  a.  200.  b.  87,  b.  90.  b. 
Where  in  an  accompt  ag.tinA  one  as  receiyer  he 

iltall  have  ulU>t«(ati£e  of  cxpeuces  and  ch^rge^ 

and  vdiere  notrlTi.  '«•  . 
Where    an    acconiptant  fliall  btve  allowance  of 
.  |rc^«da:  iloten  ^nd  *  mifieartied*   end  where  no^ 

89.  a.         'x  .  ^ 

Where  an  accompl  licth  by  and  agaioft  an  exe- 
cator  or  admuiiftcptory   and  where  not,  69.  b. 

90.  b. 

Where  ftir'^atebnipt  lieth  by  one  jomtenant  or 

tenant  in  common  agaioft  bis  compauioo,  and 

wWr^  iN^t,  i7a.  a.  186.  900  b. 
A  rcief  fe  of  all,  dntie*  no  bar  in  an  accompt, 

291.  a.       ■''-   . 
Where  in  an   acrompt    as^  teceiveTf   (be  defen« 

dant  may  waf^e  bis  law,  and  where  not,  295.  a. 

Vide  tit.  Wagrr  of  Law. 
Where  and  again il  i^iiom  a  copins  lieth  in  accompt, 

and  where  and  againft  whom  uot,  69.  a.  Vide 

Slat.  W.t.  c.l. 

The  figDifiotftion  niM)  derUatipn  of  the  word,  100.  m^ 
llie  re\eratkind9of  •cqujttaJ.yifrid.    . 
To  wliat  tenure  acquittal  is  incident,  and  to  what 
notf^lOOw  0.' 101.  •;  •    ' 

.  .  Acquittaoce.    « 

Where  if  given  for  fhe  wliole,  t!»o*  but  part  paid, 

'tis  goodi  212.  b 
^OT  rent,  dae  the  faft  day,  wben  it'  (hall  difcharge 

all  befere,  373.  a."   '     •  • 

Acre. 

Its  qnanl^j  and  cont«ntSy3.  b. 

'   :  :  ^  Au&ioDs. 

The  definition  o£  an  aClioni  28$.  a. 

The  divifion  of  a'fUuns,  284.  b.  285.  a. 

The  difference    be  tureen  an  adion  and  m  writ. 

289.  a. 
The  difference  between  ana/jElioii  «i^  an  eaecntioD. 

208  a. 


A  feint  A^wn  )     .    .  ^^. 


In  what  places  and  counties  a^lions  (hall  be  bropgb^ 

282.  a  b.  ptr  lot.  pag. 
Where  and  what  a^iona  fliall  be  brought  in  eW- 

>ma  emiutCM,  «wd  wber«  and  mh^  ooi. .  Vidt 

tit.  Afffc. 


Wb«refai  iiUMti  ;€9r  ttrtaon  trtiniwy,a- , 

or    county    is    traverfwle,    and    when 

282*  a.  b.    ' 

In  actions  tranfitory  the  day  and  time 

v«rf«bl«,  if  the  a6:  be  done  bcfbee 

brougbt,  283.  a.  ' 

Where  by  a  relcal^  of  all  adlooi^  eHnTcs  of  sail 

be  r«leaf«*d;  b«t<%idiin  a  fubaoiftiMi  oC  all  adi 

to  arbitreroenr,  eaufea  of  adioMa^  an  aat  ■ 

tained,  286.  a.  -  •  ..     •       i 

When  tbey  lie  ^f«  Hmit,  100.  a.  '    vi 

Cannot  be  altered  by  the  pasty's o«ni  ad»2Sflu^ 

When  they  continue,  though  pan  of  tbecasfei 

determuied  by  the  a£t  of  God,  dSS.  a.  ' 

Admeafurement,  'j 

Admeafurement  of  dower,  where  il  lielkhfd 
guardian  in  chiTal^y,  and  wharo  1^  tfaabi 
39.  a. 

'■     •      -• 

Adgiioiftrator.     Vjide  tit.  Exetotor. . 

Admiral. 

The  etymology  of  the  word,  260.  b.  .j 

How    called   anciently,  and  bowf   at  tilit  l| 

260.  b.    . 
The  jurirdi£tioQ  of  the  admiral^  coart»  pa^ 

what  antiquity,  and  according  to  what  IssiAf 

proceed,  260.  a.  b.  391.  a. 

AdmiflioD*  . 

The  defcriptioo  and  forai  of  ao  •dalffi4««ii» 
ftittttion  of  a  clerk,  344.  a. 

t 

Advowfon. 

Advoeatio  i^uid^  ei  unde^  17.  b.  119.  b.     - 

The  antiquity  of  the  word,  17.  b. 

How  e^vocattp  aiedictotis  and  aicdletas  ^ismfiiirf 

diff^pr,  17.  b.  l^.a. 
Where  an  adrowfon  iics  in  tenure*  85L  ik     •  t 
Where  in  gran|,  and  not  in  iiverjr*  3^3.  t,SSiX 
Where  the  diiTeiCro  or  iflac  in  tfil  alter  ^iioi^ 

ance  may  pre  lent  to  aii  advow'foo  beware  i^ 

tiouaiice  of  the  manor,  to  which,  ^c. an^filai 

not,  507,  a.  333.  b. 
W'Jiere  and  whaf  adl  fliaJI  put  the  pfififMi 

poffeffiun  of  an  advowfoo,  and  where  tm^ 

not«344.  bb 

Is  a  thing  of  truft,  17.  b.  89.  a.  .      - 

•    ■  -     ■ 

.£quivocum  quid  tt-qw^upi^Xf  W^M 

Aflliance. 
Affiance,  and  A^dare,  qold,  S4.  'a.    ' " 

Age.    Sfe  Infant. 

Age  to  alien  or  contra^,  what  our  Urn  t9^^ 
and  what  other  law%.  76.  b.  17JL  b.  T^Jf' 
Infant. -r.      h  .  «^ 

Age  to  do  knlg|b(s  fenrice.  VideiUllSiiipi^^ 
▼ict.    ,       :   »  ,  ,   ...   .y.--^. 

The  fevoral  ag6B .of.  a  naa  to  dtepitpup*^ 
.  }76»b,  79.'a»    .,,.    ,  ,    ,^  ;.  .3.-"»J' 


•tfrB  .STA  %L:fe 


iffe  to  be  profefled   in   religion.     Fulg  tit.  P^ 

Ifliere.  one  pwcmr.  beio^  an  inf«nt,  iball  luve 

her  age,  iiglwithtiandiiig  the  fui^  a{f  ipf  k«r  fiiif  r,  - 
r:(J:64.  a.    ,  Kieff  (it*  ParoJ  deii\«rr«« 
k-lisale.to  xuiejAdbis  Ikein  pui»  auter  tiie,  the  btir 
Tjot'  tlie  tWTee  0iarij»oO«vQ  bis  age,  139.  a. 
rVhere  a  baftard  fiiall  have  bis  age,  it44i.  b*. 
i¥here  the  heir  upmr  «  difceiu  by.reaTon  of  ibtR ' 

prot^ficfi  of  ilia  aoccHor  :in  religioa.  QmU  bav^ 

-hia^Ag^  246.  h. 
NTo   el^it  Qp<ft(  jadgnent,  or  rcoogniance,  (ball 

be  lued,   that  lands  defcended   to  aa  infant. ' 

9O0.  a. 
VVhere  tenant  for  life  furrenders  to  bim  in  the  re- 
^':^wifido>  within  age,  he  ^all  not  have  bit  age, 
'    S38.  b.  581.  A. 
If  the  heir  within  age  endow  hi»  mother,  no  tiegit 

HiaJl  be  faed  againft  het  during  hb  minority,  ibid, 
et  ubi  fiprtt. 
l^^hcre  the  heir  fliali  have  bis  age  in  a  ceffavit, 
'    S80.  b.  981.  a. 

^geat  an(i  Patient.    Sec  Executor,  Ypur 
c&er,  RemAinder. 

''Wlieteii  woman  may  endow  herfclf  cfe  la  pluh  btale^ 
SS^:'a.  b, 

^gce^m^nt  and  Difagreement.  See  Ac- 
ceptance, Attornment,  Coverture,  Da- 
ndgn,  Dovf^;  Elcftion^  Reniitter, War- 
ranty* 

"Where  an  infant  or  bi%  ji^rs  niay  difagcee  to  bis 

ownpurchatc,  2.  b. 
%he  beu  of  anideot  or'msdm.antD  that  of  his  an* 

Gcftor>  ibid, 
*Tt»«'&wft*nd  or  the  Wife  herfelf  after  coyertare  to 
the  purcbafe  of  the  wife,  3.  a.' 
yrhere  ai  a^cem^t  to  the  entry*  or  »£):  Of  a  ftran- 
~^er-fhair-be  aa  available  or  prejudicial  to  the 
-  -  party  AS -his  own  ad  or  entry,  and  wb^re  not« 
'•*  18a.  ^*  40r.  «.  «46.  a.» 
^Ipfttdre -the  agreement  to  a  conveyance  «tbcreby  an 
eflate  is  atier  call  upon  the  difleifee  Or  iSuc  in 
i^     tiifftafi  hinder  a  remitter,  3^9.  b. 
*-"WliA^  a  ftmc  covert   may  difagree  to  an  eilate 
determined    to    fave   berfeif    from  -  damages, 
3«0.  b, 

AU.-' Sfe  Knight  Service,  Parceners,  Stat. 
W.  %.  cap,  6.  et  Stat  21  // .  8.  cap.  19. 

"Where  jk  parfon,  vicar,  Ace,  (bail  have  aid  of  his 

patron  and  ordinary,  341.  b. 
Where  upon  an  avowry  at  this  day  for  fervices,  aid 

is  grantable  of  any  man,  312.  «. 
Where  a  bilhop,  abbots  6lc,  ibaU  not  have  aid  o{ 

ibe  Ling,  otberwife  of  a  dean  c^Uative,  341 .  b. 

•dlffle^.    Sici'diallenge*  Denircn,  Dower^ 
,-,2  .jL^9(inc«,  Releaie,  Wager  of  Law« 

The  etymology  of  the  word,  118.  b.  ISft.  b. 
e/|l9bdffctfp«Sn  of  fto  alien,  129.  b.    * 
The  foos  of  9»  aliea  bom  wiUiio  the  ligewMe  of 

ft!  A 


^  4(ht  King,  aot.inbeiftablc  either  to  timber,  8;  ik 
Where  an.  alien,  maylie  capable  of  lands,  &c.  to*|lit 

own  u(e^ind  where  only  to  the  nfe  of  the  Idn^  ^ 

2.  b., 
Where  and  by  what  means  he  may  be  mada  to  in- 

herit,,  and  where   and   by   what   nut,   8.   •• 

129.  'a. 
If  a'pi^r  nay  foe  in  rigbt  of  his  Iioofe,  1^9.  a. 
What  aftioiiM  an  alien  may  or  moy  not  bring  in  hit 

own  right)  199. , a.  - 
Alien  enemy  may  not  hHive  any  aftionr  129.  ibid^ 
Where  an  alien  may  wage  his  law,  295.  a. 
Where  a  revorOon  is  gf|<^lld  to  *n  alien,  and  after  - 

denization  the  tenant  attorns,  the  King  upoa 

office  fonnd,  ibatt  have  the  Jaad,  310.  b. 

Alienation. 

• 

The  desi^tion  of  the  wordy  118.  b. 

What  (hall  be  faid  an  alienation  to  diveis  psTpolbfl^    | 

and  what  not,  118.  b.  ' 

Wlie'n  licence  for  alie&Rlion  fiift  vbegaa^  bow  and 

when  taken  a«ay,  43.  per  tet.  pttg, 

Allegiaoee. 

Ufiyr  foch  oath  ^jffi  began,  and  whcr^  and  wb^ . 

to  be  taken,  68.  b.  Ir2«  b. 
How  it  diifereth  tr^  ^le  ofitb  of  fealty*  0^  Vf 

(i^lUd  et  qui,  1.  b«  5.  e. 

•  * 

Alnttum. 

What,  4.  b. 

What  pafles  by  this  name«  ibid. 

Amerciament,    See  Pardoq. 

Arnercianieht  what,  and  whence  fo  called,  1 26.  K 
How  it  differeth  from  a  fine,  127.  a.     Ktde  til. 

Fine*. 
The  caufes  of  amerciamenta  ip  a£iSoni  real  and* 

perfonal,  126.  b.  127.  a. 
W^bere  an  amerciament  flial]  be  dae  for  the  abate*. 

ineot  of  a.w.rit,  and  where  net,  127.  a. 
^ow  an  amerciamjent  anciently  was  called,  127.  a..' 
Where  in  debt  for  an  amerciament  the  defendant         « 

Ihall  wage  hie  Uw,  and  where  not,  295.  a.  • 
Where  iflues  aiid  amerciaments  fhall   be   levied      i 

upon  the  lUnds  which  (he  jurors  or  parties  noa 

fuit  had  at  tlie  time  of  the  pannel  returned,  o£ 

finding  of  pledges,  and  wh«re  not,  102.  b. 
Who  fliall  be  amerced  and  who  not,  127.  a.    . 
By  whom  it  ought  to  be  atfeered,  126.  b. 
No  eafiatur  lies  fef  one,  126.  Iiu. 
When  land  is  liable  for  it,  10$.  !>..    / 

Anceftor. 

The  dertvfttioii  o£  the  word,  -  78.  b. 

llow  it  differeth  from  predeceflbr,  ibU. 

Annuity,    Se^  Grani,  Parfon^ 'Rent,  Rf- 

fervatioQ, 

The  defirriplion  of  an  Imnuity;  144.  b.' 
'  Where  the^keir  bf  the  grantor  IbtfH  not  be  charged 
in  an  annuity  witfaoat  xuuaiug,  144.  K 

a  4  Where 


nm^ 


Againit  tb«  grMitor,  and  wbero  nd  for  !irbat 

Where  it  lieib  not  for  a  rent  tdwrol  bj.  iodail«r« 
'     upon  a  feoffment  in  fee,  144.  a. 
|('Eeie  two  juicing  .in  a  g^mi  9S  a«  fnnni^  4h« 

trtuitec  nay  have  twp  Ibvciml  «rici»  imd  wb^re 
uto^c,  144.^ 
Wh<*iT  it  iieth  Aot  aciia&  aa  h«k  bj^  pielbiiptWoi 

16i.  a. 
B4>w  craated,  144.  b.  fer  ^.  147.  ••  144-  f^ 


Annaity*  fro  cint/iiwr4c».  wlicr^paittaiilc  over,  anfl 
.  where  not,  144.  a. 
1f^h#t  0)9ll  be  ftiid  a  fufficient .  a£^  to  determine 

the  election  of  tfie  grantee  of  a  rent-charge  to 

make  ir  an  lA^oit^IflDt  s  ren^  aad  what  jnot» 

J^.  U  ,li5.  i.  b. 
Wfiere   the   rent-charge  being   deleri|>iued,    the 

•^nt<(4  notfwtt^ftandtng  H^a^l  have  jui'  anuuItTi 
•*'tnd  where  n^t,'  148.  a.  tSlO^  a,  649.  a.  ^ 

TVherc  the  lauie  of  the  graut  of  an  anunitj  (hali 

amouui  to  a  condjtipi),,  and  Ih^  one  ceafing*  the 

other  (hall  determine,  2G4.  a. 
AittlU)tv^'j;TartTflt  ifa  Teh',  payable  at  "VXicti*  and  tlie 

AnnunciaUinit  Oiall  be  co'nUrueU  to  be  ft  the  ^»- 

Where,  in  a  wrtt  of  annuity,  the  annuity  deter- 
'  teinetli  han^ig  ffce  H^it,  the  arrearages  are  be- 
^'eomcitiecoverable,  $85.  a.^ 

^  rekafe  of  anions  real  or  perlbtial,  a  {^obd  bar  iq  ' 
*  an  aniiutty,  ihtd, 

WKnre  the*  annuity  ii'hot  arrelu-«  a  relaafe  '^{  all 
a£Uont  is  no  bar^  192.  b. 

Appeal.  See  AbettorB,  Outlawry,  Reicsfe. 

3^,de(c^pU(ina«d  derivatioa  of  fa  appeal,  188^  b. 

^7.  b.     ^     .        . 
^Du  feveiyi^^ta  of  appeda,  S87.  b« 
n'hat  fliatl  be  faid  a  goed^pjiea  in  bar  •f  alt  appeal 
^'  at'  pqMr4^r-  •?   felony»  ami  vhat  not,  287.  b. 

288.  a. 
5iiK,l»er«  the  wife. /hall  havt  an  appeal  of  the  death 
_i>|-|if  r  ^uibaivi)  »nd  where  nut,  53.  b« 
^fa|er<»  t,li^  wile  (hali  liava  an  appenl,  aad  jjet  ihall 

not  be  endowed,  tt  e  ccttverjo,  ibid. 
J|^>^  tl«e  heir  IbaU  hava  an  a|)peal  of  the  death  of 
-^  lya^nci^tWf  w|i«ra  the  party  by  whom  be  can- 

Teyelh  bia  difeent  oauld  not  by  pofiibthty»  14*  a. 

Within  vhat  time  it  ought  to  be  brought,  S54.  b. 
\yb«fit  in  tti  appeal  the  partiea  oaght  ta  maioUia 
...the  «ooiDMt  in  proper  perfoay   othecwii'e  in  a 

writof  right,  294.  b. 
Igfhaa  u»  foe^brt^gbc  before  the  conflable  and  nai^ 

ihal,  74. 

'  <  JSp^foAmn.    m  "Defaults 

♦         c 

-J  rf  ' 

Appdlagt,^^©^  J29,  b.  tVf.  b. 

Appendant  Parcel^  iocideni.  See  Acquit* 
tiblvvBiftiief?,  reaktj]  Gfantft^  MalioTi 


The  duverence  beiwe<sn  ^appendant  aad  pnaiiHl 
JUlMHh  181.  h.  •   '-    IthiiSiwA 

What  tbinga  may  be  appendant  to  otiier, 

«ot,49.a  th,titr%r,     ^'^- 

W^tfre  an  %4^owfQfi  at  <ine  torn  ia^lM| 

and  at  another  in  g|v£i,  12^  a.    .  ^    *     .  .  ^.jk 
Whfre  a  remitter  to  the  prindpcl  fliall  Ise  a  r> 

mitter  to  the  appendatit*  nntgittjfianidii^  feve* 

raace  by  the  diicontiunee,  349.  b.  363.  b. 
Wh»cB  a  ramittar  Ihall  aoc  ha-  to  a  thia^ 

dant  beiQra  reaannimaace  mi   "* 

349.  b. 
JTow  they  pa&,  56.  121.  b.  305.  b. 
W'hero  a  ihia^  bewA.  totally  dtfai^paodaDl. 

a()pendant  again  by  a  grantia  aa  aiwplffj 

.121,  b. 
What  properly  faid  to  be  ap  inei^nt,  15-  h* 
Hie  feveral  forts  of  incidents,  93.  a. 
Wbtt  fervicea  Wideftt  to  other,  4)9;  »» ^  - 
Kent  and  fervices  incident  to  the  reTci 

ihall  pafs  by  grant  of  reverfion,  bbt  ndt  i 

151  b.  152.  a<  317.  a.^24.  a.  Ir. 
Incidents  to  the  blood  not  furfcitabla  or 

over,  99.  a. 


t.'. 


Apportion, Apportti>nnieQt«  SeeUBMOi^ 
Extinguiflimenty  Rent,  ^  RevoeattQ% 
Warraniy. 

What  and  whence  derived,  147.  b. 

Wheie  paK  of  the  load  o«t  of  vrhloh»  flU^  md4 
to  hand*  of  *  gauitae  of  a  trntHchargv,  thfifai 
ihall  be  apportioned,  and  ahare  nk^  14f^k 

149.  b.  150.  a. 

Where  a  rent-charge  rnay  be  apportioned  by  4f 
'  -aft'Of  the  party*  tad  where  not,  148  ahllli  a 

150.  a.  .      -  . 

Where  by  the  oviaion  of  part  «f  tb^  Mod,  fheM 
iffuing  tliertoot  flmll  he  apportioneiiv  aad  whn 
•  not»  148.  b. 

Where  by  purchafe  or  furrender  of  part  of  dH 
laild^  or  alienatioii  af  part  of  the  WrCTiOii  % 
reiit-fervice  ihall  be  apportioned*  148.  a. 

Where  a  renticharge  (hail  be  apportibaed,  aM 
tbe  trastea  cia&neth  part  af  the  laaai  eild 
which,  €cc.  under  the  gMn'tot^  aad  whK»e*4A 

148.  b. 

Where  a  csondii^n  maybe  ^portkMied,  atti wh 
w^  212fc.a.  :     »'      .  .   ^.^  ' 

Where  notwithftanding  a  dtfeent  of  pait  o(-Ab 
land  to  a  commoner,  the  entire  couneoa  M 
remain,   and    where    it   (bail  be    ajuiimijiim 

149.  a.  ''>.■    O 
By  purcMe  of  part  of  the  teaency  hj  Aa:la€ 

what  fervices  flkall  be  apportioned*  aad.  vfaal«|4 
.449.  a*bir  >  .  ?  ^-3u^ 

<}iit^,  295.  b. 

]    'ir*  J :  ill  A 


r.     .     * 


»    * 


r\    ,(» 


Appropriatioxi* 

Where  (Ke  appropriation  of  a  church  to^ 
re»gioa«h«llbemditiniM«.'80#.a.'-<^'  >    \^-^ 

PbfMMW   ,f>l»A    1^   -Jir**    10  I'll-*'-     •t^'S*   «ff 


Tvm  f^  ffx^c 


U 


U"^«i»5;^ 


i^  **  •" 


»  » 


Argament* 

ftid  mj^ood  »rguQlent  or  proof  la  lav^,  11.  «.  b. 

Arms  and.Arznoiy. 
B  of  difceai  df  mnm,  Vkd  hnm  fit  ^iflbretli 


V5 


-3i    ;* 


le  vtob  of.Englmnd  aad  Frgnctf  wb«n  liiA  onittdn 

7... 

■iMctiw  Kingiaf  SM^tafidlMgM  aift  lo|b«itll«ir 


Armtgnment, 

be  fifniificatipn  aod  derivatioo  of  tbe  word,  1&&  •• 

di^cTAigo  ai^  aifire,  wbat>  ibid* 
xraigiunent  of  a  prifouer>  wbati  SdS.  «• 


;  .«» 


Array.    See  CktUlengem 
he  fignificatioD   and  derivation  of  the   word* 

Lrrearages.  5^«  Acquittance, Acceptance, 
Avowry,  Annuity,  Stat.  32  H,  8.  c,  37. 

nbeffe> anaoinittanee  ibr  rest  due  the  laft  day* 
Aiail  be-i»  diCDharge  of  all  tbe  airearaget  incturcd 
:bej|)rc>  t36^«b  .. 

.      ,  AflTeti. 

l^tfb^jil  be/aid  aiett  in  the  handa  of  mil  eieeu* 
tor  or  adminiftrator,  and  what  not,  41.  b.  115.  a. 

Vbat  ibaU  b»  faid  fufiviefit  aflbts  to  inake  a  Kneal 
warranty  a  bar  to  an  eftate-tail,  and  what  not^ 

^'iff  a  vent  ettinaiban  be  fkid  ailbts,  374.  b. 
Vbere  ^  nArqiribn  ihall  be  ^aiett,  and  howra- 
(flUSd^rtM.  ' 

i  twgiWjt  of  homage  or  fealty^  or  mlrankal* 
I  )|Mgni  nd  adCeU,  ^74.  b. 

UfigiUAeiitiAffigns.  5tfe  Anauity,  Dow^f, 
Executor,  Stat.  32  H.  &  c.  34.  WAr-' 

3l«i.dfiRiM*ion  of  the  word,  B.  b. 

rhe  feverai  furta  of  affigii»,  iUd, 

Iflbtre-^n:  Affignee- ihall  take  aa  ad?atettge  of  a 

;«DdiHen.  And  where  not,  tl4.  b.  91ft.  a.  b. 

¥faere  an  affignee  fliall  take  advantage  of  a  eote« 

naot  real,  without  bemg  named  in  the  deed; 

odmrwife  of  a  wantaty,  384k  b.  385.  a. 

•    * 

K&fe.    See  Difleifor,  Stat*  2  R.  Q.  c.  10. 

Attornment. 

t%e  4ei4vadon  an4  pr^HP^  %DificatiOii  «f  lbs  wold» 

153.  b. 
[lie  le^MllMceBifatiefia.  in  law  'pf ;  iHfit  w^#d  affiib. 


iere4|i^acMfatiQ|ia;,in  law'^ 
i»idr^8RT«6.  a.  1>"  159.  b. 


[he  Ibvefal ibrti -of  wtita  of  AMib  a^irlQr'l^ 


Where  an  aflife  m  eoMiitii^eemfteAb  lay  at  the  co«^ 
•ainn  la#y  and  wheife  u  ^a  thr^;  tS*.  a.    Ftd^ 

What '(ball  be  faid  a  good  pl«a  in  bar<yf  m  wtOkm 
and  what  ii6r,^  9t8.  b.  tf9.  a.  285.  a  V. 

Wl^ere  the  coonfee  of  k  reverfitm  by  fine  npoa  *% 
leaib  for  years  being  difleifed.  ft.aii  have  an  afiUb 
before^ittanimem,  990.  a. 

AiBTe  of  noY^l  difleifin  lies  a^Inft  the  coafUatoiv 

.' iHwijAnaagaiaft  the  tenant.  180.  b. 

Attainder.    See  FefonyyTreatoQu 

Attyinder,  qtdd,  fH.  h,  9$i).'b. 

Tbe  feveral  forts  of  attainders,  390.  b. 

The  feveral   wnts  of  efcbeat   ufon   attiiiid«i% 

390.  b. 
How  it  dlflners  from  eonv^oif,  390.  b. 
Attainder  commences  by  the  pronouncing  tbe  Jo^fi 

ment,  390.  b. 
Where  a  man  may  be  iittainted  after  hh  d'eatlb 

390.  b. 

By  difcent  of  the  crown  upon  a  peribn  attaintedL 

the  attainder  to  infianie  Void,  26.  a. 
The  difference  between  a  perlbn  attainted  aud  ooii*. 

vi6ied,  390.  b.  391.  a.         . 
What  a  ibion  forfeits  by  convi^n  before  attm* 

der,  391.  a. 
Judgment  to  peine  fort  et  dure  npon  refofal  to  anfver 

according  {o  law.  Or  fiiying  ootlAttg»  no  attainder^ 

391.  a. 

Where  the  defendant  hi  any  appeal  waging  batt^ 
is  flainj  he  (ball  have  judgment  to  be  hanged* 
39(D.b. 

Where  attainder  in  the  admirals  court  (by  pro*' 
ceedtng  according  to  tbe  civil  law)  for  piracy* 
tenrd^r,  &c.  upon  tfie  Tea  ihall  work  no  corrup* 
tioo  of  blood,  or  furfciture  of  lands ;  otherwife  oC 
an  attainder  beibre  commilfioners  by  the  ilatcMd 
28  H.  8.     Vide  Stot.  28  H.  8.  cap.  15. 

Attainder  of  herefy,  or  in  a  pntmtanre,  no  cormp* 
tioii  of<  blood,  391.  a.  8.  a. 

In  what  dunner  and  dcgre*  the  blood  la  ibid  to  bt 
corrupted  by  attainder,  391.  b. 

Where  «  pirfon  attainted  hath  ifrne,  and  sifter  par* 

don  hath  UTue,  the  yoangeil  Is  not  inlteritabla 

Adoring  the  life  of  the  eldeit,  or  bis  ilfne^  8l  a. 

392.  a. 

Whete  the  fons  of  a  periba  attahited,  bom  before 
the  attainder,  ihall  inherit  each  to  ether  ;yrcuf  of 
.  fona  born  after  the  attainder,  8.  a. 
Attainder  of  treafon  or  felony  difablei  one  froot 

bringing  any  adion,  130.  a. 
•■I  I  difables  one  from  beinglicir,  8.  a.  per  tat., 

bow  it  affp'^ts  the  blood,  and  how  it  may 


be  reilored,  8.  a.  per  tot. 
What  tenant  in  tail  fbrfelu  by  attainder  of  felony  a^ 
treafou,  392.  b. 

Attaint^  iSee.C^oufaDce»Balcaii^S/aty 
23  H.  8.  c.  3. 

The  deriTation  of  tfie  word;  194.  K 
Where  facb  writ  lietb,  ihld. 
The  jadgraeni  in  attaint,)  2i^.'  V 
%  jtiper/edrcui  grantabla  npoa  an  adnnt,  2S7.  b. 
A  releaie  of  all  adiofts,  a  good  bar  aa  attaiat 
289.  a. 

Iff  attaint  lietb  apona  TerdMt  in  wafte,  fuakjut, 

or 


1 


Tm  X  ^  T 1  bx^e; 


%* here  il  lieth  up^n  ■  v«rtli6t  iu  an  a flUe^  9^  b.      « 
Wb»e  aa  attaint  lieth  upon  a:  vercli£b,  wBerv  tbo 

«:im£0e»  ate  joined  t«  tbe  ioqoeitfor  uuU  </  Uw 

de«d»  mad  where  Dot>  6.  k.  - 

^^Uorney.    See  Livery,  Wager  of  Law.  ' 

T|^c  figiiWication  of  ihc  word,  51.  b. 

Tii<^  Icrcxal  Jviiiui  of  alloriie^s,  ibid. 

]C^'TihC  perfo'ia  ma^  bi*  aUurnej»  ia  the  King^s  coirt^ 

*'  v»d  what  riot,  1'28.  a. 

ftic. difference  bctwt-en  aa  attorney jipd  a  r^pvjfalis 

in  aliCJCiit  Injics,  128.  a.  '    . 

tV'U^rc  :iP  iJeot  or  lunalick  ought  to  fue  in  perfoot 
~  and  not  by  attorney,  135.  b. 
l^'l>cr<?  livery  of  feiCo  by  an  altoqiey  ftiall  be  good, 

iiid  wlicn  ()nc  acts  luercly  as  iudi,  be  cam^ot 
~'  thereby  prejudice  hi;>  Qvyn  inteieft,  52*  a. 

^Uorbmept."  iSfc  Alien, Condiliop,  Infant,' 
'Notice,  Prerogative,    Pleadiog,   Qfdd 
.-  Jmris  ciamatj  Per  qwt  Servitia* 

Tbe  definition  of  an  attormaeat^  309.  a* 
The  divifion  of  attornments/  309.  a. 
Attornjncntt  why  requifue,  ibi^. 
"What  ad  or  words  ihall  amount  to  an  altommentif 
j-i3^Qia.    .    ••         . 

fiWifJia  il  ought  tq  Ue  io  tbo  life  of  the  parties,  and 
.;  t^Iicfc,.il.  fl«aU  ,bc  good  to  the  heir,  300.  a.  b." 

SIX  a'. 
J(l).\fl|iiiX  cont^yauces  cequi.fite  upon  pafling  a  ro^ 
^    verfu^n,.  ^tc/at  this  day,  and  iu  what  nut, 309.  b. 

*  31  l.'b.  321.  b. 

Wbeve  tJiic  i^fnc  grants  ov^  hiy  mefiialty,  and  tfae^ 
iftid.  pai^monnt  rcleafvs    to  the  tenant,  attorn- 
. .  BiCQt  by  the  tenant  alter  (hall  be  fulScient  topiiU 
^fh«  rent  fock  by  furplufage,  309.  b. 
ifVhere  after  a  grant  of  the  reverfiou  of  two  acres> 

•  iJic  leiTor  levies  a  fine  of  one,  an  attornment 
after  to  the  grantee  fliall  pal's  the   other  ^  acre, 

.   309.  b. 
'  }^'bc^ca.i  attorniaent  for  part  of  the  rent  lhall  be. 

Rood  for  the  wholes  369.  b.  314.  a.  b. 
W'i^-re  an.attorniuei>t  to  one  jointenant  lliall  bc^ 
»  good  to  bgthj  and  one  dying,  an  attornment  to 
.  tie  fuTvivor  good»_3l0.  a. 
Attornment  to  him  In  (h^  remainder  after  the  death 

of  grantee  for  life»  void,  310.  a. 
tThere  an  aflcnt  in  the  abfence  of  the  grantee  fliall 

be  a  fiifHcient  attornment,  310.  a. 
)9V'here  two  grant ».  are  .made  of  the  fame  thing,'  an 

Attornment  of  the  fecond  lhalibc  «  fruftratiou  of 

the  tirft,  310.  a. 
Vhcrc  the  enlargement  or  alteration  of  the  parti-^ 

cular  eftato,  alter  grant  of  the  revcrfion,  fliall  b« 

a  countermnod  of  the, attornment,  310.  a. 
Vliere  a  tcnie  grants  a  reverfion,  the  taking  of  a 

buiband  Hiall  be  a  countermand  of  the  attorn- 
*ri^cut,  340..  b.    ... 
Tu'Tihttt  parpufeiran  attornment  (halt  have  relation 

to  the  firft  grant,  and  (o  what  not,  310.  b. 
lik'hero  a  revertio^  is  granted  to,  a  DMin  and  a  feme, 

by  an  attornment  to  them  after  marriage,  they 

ha\e  no  inoicties,  310.  a. 
Wiirrti  the  iu4erm«irriage  of  a  feme  grantor  with 

the  grruUec  ihai)  be  a  good  attornment  in  law« 
'  .S10.  a^       . 
VTluuuui  attoiamcAt  to  cejluy  fue  ufe  IbalJ  veil  the 


*»* 


Vihtsat  an  tttorniiieiit  to  the  gnotet  ib»  liii^^  a 
rcTerfioD  fliail  be  good  t«  all  'ia^  the*  reaiamiicr, 
3iaa. 

VThere  a  reverfion  it  granted  for  lift^  and  aftccfo 

the  fitme  grantee  for  yeettfc. .  ea  «attWBeMii<  ■  ift 

both  grants  void,  310.  b.  s  -.  " 

IrVhere  a  feigtiiovy  is  granted  ta  a  bifliep  4aid.^ts 

hein,  and  after  to  him  mmd  b»  facocflbo^aitois- 

ment  to  both  grants  void,  310.  b.  t.    Mc 

IVbape  a  leverion  is  granted  taf  Bheh-Acn^" 

WkHc  Acre,  an  attoiaoDent  to  the 

thm  4BitBte   in  tbe  granlee  upea  Joe 

310.  b. 
"Wbere  vpoa  the  feoffment  of  e  manor 

the  ferrices  pa£i  until  attomiwnt  af 

tenants,  110.  b. 
AVhere  in  pleaduig  foch  a  feoffmeat  tbc 

of  the  tenants  need  not  be  alledgad ^  j3Ht  b.  .*  -  - 
Where  the  tenant  attorns  to  a  Icalefor  ireBis.of  the 

manor,  the  attornment  after,  of  the  leiTec  ftafi*be 

faffieient  to  pals  tbe  reverfion,  31 1 .  m. 
Where  to  the  grant  of  a  feigniory,  &c.  tbeastora- 

meut  only  of  the  ^mmgdiate  teaapt  is  piiiirj 

reqoifite,  91  i.  a.  b.  319.  a.  b.  StS»  b. 
Where  tp  the  grat^t  of  a  rent  chargp  or«^cb^  the 

attorameot  only  of  the  tenant  ofthe  freeboMie- 

quifite,  311.  b.  per  tot,  pag. 
Where  fuch  rent  is  granted  foe  IjCe*  and  tiw  tnimi 

adorns,  the  i^ttornment  after  of  the  grantee  ial 

be  jfufikcieht  to  pa(j  the  reverfion,  311.  b.       ^ 
Where  upon  grant  of  fuch  rent  iflbing  o«t  ol<ba 

reverfion,  the  attornment  only  of  him  in  tbeie- 

rerfion  requifite,  311.  b. 
Where,  and  to  what  kind  of  inheritances  pnnled, 

attornment  is  re()uifite,  and  where,  and  te  wins 

not,  31S.  a. 
Wliere  an  attornment  to  tbe  grantee  fine  lifi?  stf  a 

feigniory  fhali  be  good  to  him  ia 

to  difixain,  and  where  not,  312.  \^'  320.  b. 
Where  the  acceptance  of  a  gr>pt  ef  x)m, 

by  the  baron  feifed  of  teoancy  in  the  rig^te^' 

wifie,  iball  be  a  good.  attop:anent  to  biod  ibevifi 

.after  coverture  3J^^  b.  *  .-j-^ 

Where  a  feigniory  is  granted  to  the  leaaat^mni  a 

ftrao^^  tha  ace^aoceof  ihetraant^bdldida 

fulficient  attornment  to  extinct  lus  moiety,  aad 

▼eft  the  other  in  the  grantee,  313.  a.        j.   v 
Where  the  acceptatKe  of  a  grant  of  the^fc^jm^pt 

tbe  wife  by  tbe  bniband.  being  tenant,  fii^^^^^ 

good  attornment,  SiS.  'a. 
Where  the  acceptance  of  a  grant  of  the  *j 

byaleffecforl 

attornment   to 

^3,  a.  I?,         . 
Where,  in  a  ^cire  faciai  upon  a  fine,  judgment  ta 

recover  part  of  the  (ervices  (liall  be  £  gpod  alf 

.tornment  in  law,  fur  the  wbole»  314.  b^^         ^ 
Attornment  by  one  jointenant  goo(j[  ^c  ffU^^^i^f' 

319.  a: 
Where  a  man  ()enf  and  dumb  may  attc^vaA 

a  n(fn  compos  mentis,  315.  a.  ^ 

Where  upon  grant  of  reverfion^  tenant  o 

merchant,  &c.  or   executors  h&Yiu^^ 

till  the  debts  Be  paid,  ibiiU  be  vouft(»eI 

torn,  315.  b. 
Where  tenants  in^dom^.of,by  thecourteQu  ^^it 
aflignment    ot    tlieir  efiatys    fl^U 


life  of  the  tenancy  (ball  1m;  e  tnf 
'veil   the  feigiuory  in    l^Mjuft 


wlierc.tbc  att^^mment  o^  tlfi^ 
fufficicnt,  316.  a. 


atU^Hi^XBd 


Wbna 


THXTT'jrBxa. 


tWieiv  ^  attoraiAefiC  i>f  tB''«ftgnte  t>f  the  par- 

•  lioiikr  eibitv*  v^n  condhioD  fball  'be  (afficieut 
,^t6q^tlief»T«tdMi»316.  «.'    ' 

IW^hero  an  mtomroent  bv  tenant  in  tail  fliallbe 

•  *9Dod»  and  wliuM  He  ihall  be  compelled  lo  anota/ 
V  'atidwberBiiotrdld.  a.  b. 

IVherc  tbe'aitomment  of  leflee  for  .years,  or  him 
<.  in   che  remainder  for  life   cKpeftant,  ihall  be 

foAciaot  to  pais  the  revarfion  in  fee,  316.  b» 
'    S17.  a. 

WHere  the  acceptance  of  a  leffce  for  life  of  a  cott« 
^'  Armatwa  of  hit  eflate,  <be  remainder  over,  fit  all 
«.:be  a  good  anomiiient  to  vcft  the  waiaiikder, 

3X7.  a. 
Wfacte  bjdie  releafr  of  one  jointettantto  hi«  com*' 
.'  |iaiiian»  he  IbaU  diftrain  for  tibe  whole,  and  i^ave 

•R  adioa  of  wafte  againft  the  ieflee  without  at* 

tomment,  318.  a. 
^Where  the  re<«ntr^  of  the  Ieflee  apon  the  feoffe#. 

of  his  leflbr  (hall  be,  a  pood  attornment  to  fettle 
'■   Che  jeveriion  in  the  feoffee,  318.  b. 
IVhether  the  reco¥4^rv  in  an  affife  by  die  Ieflee  for 

life  againft  fuch  feoffee  Hiall  be  an  attornment* 

^mmrcf  319.  a. 
Where  a  reverfion  is  granted  for  life  upon  a  leafe 
'•  for  life,  and  the  leffee  attorns^  and  the  leffor 

diffeifes  the  leffoe,  and  makb  a  feoffment,  the 

Tegrefs  of  the  ieliVe  (hall  be  no  attornment  of  thtf 
.     grantee  for  life,  ,')19.  a. 
WlKre  arfetgniory  orrcvcrfion  is  granted  bjrfine» 

what  ad^antHget  the  connfee  may  take  before 
•   attormneni,  and  what  not,  319.  b.  SSO.  a  and  b. 
<  .pit  tat  pag,  ' 
"Where  by  a  general  attornment  witKoat  any  (aTing, 

the  tenant  tor  iifr  AiaII  lol'e  hia  privilege,  and 

wliere  not,  300.  a.  b. 
IVhcre  one  tbut  claimeth  under  a  conofee  by  fine 

taay  diAraia  or  maintain  any  a^ion,  aibe/t  no 
-    attoniment  niade  to  the  conofee  or  him  that 

hath  hja  eftate,  and  where  not^  309.  b.  3^1.  a. 
,  imod^b.per.M.  pag, 

Where. tbe  devifee  of  a  re^erfion  may  diftrain  or 
• : .  have  any  Action  without  attornment,  30t.  a.  b. 
Where  an  attornment  upon  conditJou  IhaU  be  good* 
<.  ^vad'whcre  not,  fT4.  b. 
AAttDnimems  ukea  away  by  4  6c  5  Anna,  40^.  a. 

^jbidifa  Qtdcreia.    See  Executor,  Releafe*. 

'Jnett  for  matter  of  diicharge  happening  lince  the 
iadgi|^ent>  the  party  fliall  have  an  audita  querela 
'^   beibre  execution,  990.  b. 
^Atel^fe  of  all  adlions  perfonalf  a  good  bar  in  aa 
-^    SaUdita  querela,  2S9.B, 

u  ^\    A vermeHt.    See  Pleadings. 

Atwm«lnt,  What,  36:^.  b. 
.  '5'hi'ibvertil  kinds  of  averments,  362.  b. 
What  pleas  ought  to  be  averred,  and  whatnot, 
*-  <4^303  a. 

^hcfem  aor4fctpe'the  tenant  pleads  non-tenure, 

*'  or  ^fdatm^  the    demandant   notwitbfianding 

'  'lUMrayer  him  tenant,  and  where  not,  363.  b. 


Avowry.    See JM0p\Sn6&^'Aiii  SMi^^ift; 

^  :     Jar.  $.  c.  15.  32  H.  8.  c.  57.      ]j 

Thh  feveral  forms  afld  kiftds  of  avowries  for  rents 

and  fer vices,  396.  a.  b. 
Where  the  lord  fliall  be  compelled  to  avow  opoii 

the  ileoffeo  or  gmntee  of  his  tonaikt,  and  ^htam 

not,  269.  b.  321.  a. 
^otice  to  the  lord  to  change  his  avowry  not  fiifi 

ficient  without  tender  of  his  arrearages,  269.  b. 
Where  the  lord  "by  his  avowry  upon  the  feoffee  of 

his  tenant  fliall  lofe  the  arrearages  incncred  ia 

the  time  of'the  feoObr,  and  where  not,  S69.  b. 
Where  the  tenant  beiog  diffeiled  fliall  compel  tlij 

lord  to  avow  upon  iiim,  and  where  not,  268. 

a.  b  '  •. 

Where  the  avowry  of  the  doopr  upon* his  owti^  do^ 

nee  in  tail  fliall  be  good  notwjthftanding  a  dil« 

continuance,  77.  a.  369.  a.  '   '    ^ 

Where  ihc  donor  in  tail,  having  but  one  reveri^Mu 

fliall  make  two  (everal  avowries  upon  his  dor^ec^ 
'  *3.  a.  -i 

Where  the  lord  at  this  day  na^  avow  upon  th^ 

lands  and  tenements  holden  without  naming  tmf 

perfon  in  certiun,  262.  b. 

Authority.    5ee  Apportiotiihent.     .) 

Whefe  the  performance  of  the  fubdance  (hall  bf 
a  good  purfuit  of  an  authortty.  aod  %rheit^  % 
ought  to  be  ilridtly  porfued,  49.  b.  52.  «.  b. 
303.  b.  '     '  •    ^' 

Where  by  the  execution  of  the  anihori^  oF  aij- 
other  concerning  lands,  a  Aian  fliall  prejudice  hja 
own  interell,  and  where  not,  52.  a.  .  / 

Where  a  man  may  do  left  than  his  ailthotifv  war« 
rants,  and  where  not,  52.  a.  b.  258  a.  SS6.  a.    • 

Where  the  death  of  the  party  fliall  be  a  countier*- 
roand  of  his  licence  and  authority,  and  where 
not,  52-  b. 

Where  an  authority  fliall  furvive,  ahd  where  noU 
181.  b. 

Wiiere  an  aiuthority  is  given  to  three  or  fonr  jointlr 
or  feveraliy,  the/  a^t  done  by  two  fliall  be  goo<t 
and  where  not,  181.  b.  * 

Where  a  man  doing  more  than  his  authority  waf^ 
rants,  it  fliall  be  good  for  all ;  and  where  good 
for  that  whifth  is  warranted*  aiMi  TOid  fof  tho 

r^,  258.  a.  ^ 

• 

AyeU  ^ 

Wber.  «  wiit  of  ajel  lio,  lti(>.  m 


Jumorie^ 


7WHa4Mniii|i.ii^  97«  a»- 


Whence  derived,  61.  b. 
How  they  are  bound,  265,  b. 


Bailiff.  5€«AcGoinpt,  Socage,  Stat  3i(^iC|l 
Ckarta,  cap.  28. 

The  GgnificatiDD  and  derivatioii  of  the  word,  61.  li* 

168.  b.  172.  a. 
The  office  and  duty  of  a  bailiff,  ^2.  a.  168.  b. 
Where  ai\d  for  what  things  a  bailiff  chargeable  lii 

an  accompt,  172.  a.  89. 
Bailiff  fliaU  ttut  be  charged  «f  receitar,  17f . 


Tii^t^A'^i*.'" 


-s.  ■•■    -^ 


#iierc  Ihe-^  VtU'ee  flwili  rstisfy  %<As  t««^  Mm 
01  ptiMrwMe  iniibarhed^  and  jvhere  not,  89.  •• 

Bank« 

11^  ipiilkstion  oTit,  71.  b.^  ^  , 

The  antiquity  of  the  a^yxi  of  edWdM»  Inhk*  iWrf. 
«ke  ftyle  of  tbe  oottft  of  ite  ldki|'»taiidu'l|ii« 
t»inmim-p>6B»  71.  K 

Bin    tke  Firadiogs. 

t^  iip»fi(iation  of  te  woid«  37S.  •» 

Bargain  and  Sale^    See  Attornment,  fte« 

fervattoo. 

Wimt  eftate  the  hargaiiior  ftiall  he  (Sud  to  have  ii^ 

huu  before  iDroilment*  14?.  b. 
1!»  what  parpofes  a  bargaia  and  falc  after  inrol- 
'   kcttt  (hall  relate  (o  tbe  £rft  deliverj,  and  what 

B0(»  147.  b.  186.  a. 
Where  tlie  bargainee  of  a  fcigniorj  or  reveriion 
'  Aall  diflrain,  or  have  au  a&oa  of  wafte  before 

attornment,  309.  U  ;^l.b^ 

Banm  and  Barony.    See  Bifhop,  Chal* 

lenge. 

kow  'harom  ancfectW  were  created,  and  bow  a( 

thb  day*  ^9.  b.  16.  b. 
The  IHUitatioB  ol  a  bacon  b^  patent*  9.  b. 
"Die  eftatc  and  livelihood  Af  a  baron,  69.  a.  SS.  h. 
Yhr'relicC'of  a  biiYoit,)59.  b.  SS.  b. 
Wheve  a  own  caHed  by  writ  dieth  before  be  fits  in 

^ilianent»  no  barou,  16.  b. 

aieform  of  fuch  writ,  ihiiL 
ut  of  baron,  &c.  ot  no  baron,   how. triable, 
16^  b.        , 
What  mofiailertCI  and  biihopricb  in  England  wejw 
»  end  are  lieH  by  barony,  79.  a. 
Hfheie  a  barony  m#f  be  entailed,  20.  a. 

BaiDA  and  Feme.    Sit  Coverture,  Tine, 
jnintfMtihti  -Uarnagei   Partition,  Re^ 
•  nittei',  Refceit,  St^.  52  H.  %.  c.  37* 
^  ^'«fte^  Wager  #r  Law. 

Te  what  perpofes  baron  and  feme  are  faid  to  bf 

^  ,'^Brj>er(iin  pa  ]w%  llSi  lb  187.  b» 
yiiiix  tbingB  of  the  wife  are  given  te  the  hafli«id 

'  by  tlve  niarriagi^  and  what  noc^liX  t70.  300. 

n'vl-  ik<  pertiif .  piTf .  and  b. 
l^b«rii.theh^<baeci.ih0llb«Te  1^  chattels  real  oC 
his  wife,  and  wberd  not,  46.  b.  185^  b.  S99.  b. 
^OPQ-l-^ilvH.-. 

m^ta^  ^Jjic  h^ib%f4flmN  he  e^iiitiofitieii  or 
alteration  of  the  term  of  liis  wife,  and  wh«t  aet, 

.46,1^3^1^8.,.    ... 
Wf^re  lipen  an  execntion  againft  the  htlibandlhh 

aieriff  Ihall  fall  the  term  of  theJwife»  351.  a. 
Where  the  ehaagr.of.the  hulbaiM  upoti  thr  c^aftd 
.    ol^fbe  wife  iaaH  liet  bind  the  ^iih  (nryiviifig. 


«    •'' 


W4(MeitiM  \kii0li  «Avivng^(hftH  hate  the  that- 
.    tela  of  his  wife  confi^inc  in  aAbn,  and  wrhera 

Whew  the  wde  aaA*w>Mn>ftall  be  boimd  bf 


Ui^  %tt$  huliObm^  tMib 


Swi»J. 


*Sgi 


WUt  »R^  ^o^  tbe  hiijhend  wnr  ceavcy.lv.W 

wife,  lU.  b,  13«.  b.  1S3.  T^  M.  rv-  HSf^  ,    « 
What,  and  how  the  wife  lyay  opOTty  to  hiEr  i^ 

band,  112.  a.  and  b.^  ,v 

Wbat  a£6  ind  when  tbe  wifi»  vay^dp  wrilb.  W 

hdbend,  132.  b.  aSf.  b.  SS&  a,     v^  __  ^  .jr.v 
When  thelfme  mMr  t9^  the  InfrajO 
The  ads  of  ihe  huibaBd  and  wife  Ihan 

hia,392.h.  356.a*b.«9r.  a,       ,-£:>.: 
By  what  means  the  bofl^ud  Id  1>s^.^  4 

*an  eltate  im  \un^  te  tbe  wife,  «ad.'by 

112.  a.  ."      ^..     ,-  ^ 

Where  a  fale  of  land'  by  tfie  wjfetQ^AgJb' 

AmII  b^  gopd>  aad  wbeie  not,  lU.  ••  llW 
Whe»e  a  protedioa  taft  for  the  Inij^aivir 

good  alG)  for  the  wife,  130.  b.     ,     . 
Whf^.  the  hulhfind  may  be  an  tttorai^ 

fei$p  tp  hid  wife,  5».  a.  187.  h,\ 
Wlkere  the  grant  of  acquitul  to  tb«  ^. 

.his  heir  (haU  extend  to  tbe  ynifi  etWr 

.   •  »  •« ». 

•241.  »•  .        .         .,K 

Where  the  laches  of  the  hu&^nd  ib^  prrjudife  f^ 

wife,  and  where  not,  24)$.  a.  b* 
Wheirt  by  att|Mivder  of  the  wife  thf; 

A«ll  ootl  the  hniband  befoce  il&ie^  ^SK^ 
What  eftate  tlie  king  gaiiieth  by  act|^ 

huibund  during  coverture^  tbirf*    *      .,   .  ^   /iao- 
Where  a  devife  by  the  haiband  tp  tiM  ^i^  J|pK 

bo  goad,  but  not  e  contra,  112.  a.  b. 

BarretOfi    SeeVl^Matf^      '     " 

The  derif  atieo  of  the  word.  368.  b. 
llic  detcnption  of  a  barrator*  J68.  •• 

Baftardy.    See  Age,  MbiUfauJteitiOlt^  I^K 

tition. 

The  etymology  of  $be  in»4  (B4M0  -MmJf 

S4vk  a. 

The  ieTeralbMief%etedSkJ44i'a:  ^^n 
Baftard,  of  what  e^e^m  iaUwa3».b.  12S»  . .    ^  .^/^ 
By  what  names  be  may  perchafe  landi  and  «m 

not,  Sfh.  . .''  .^ 

Bafiard,  no  child  within  Oie  ftatut^'of  38  ibid  M 

^H.  8.    Of  Wilis,  78.  a,  lj23.  b. 
l^o.cooMrratioa  tonufe  an o^  123w a. 
A  bai^r4.JkiQthef»  &c.  ae  piittoifml 

157.  a. 
Iftie  bom  after  niDe  months  er  :4<prt|L'^ 

li#fl«nd'^d<c«afe»»  bftftasd,  itS.  b^ 
Where  the  iflfue  born  within  amrri^ge  Jball. 

pnted  a  baftasdrand  wbfienaWll44.  ■»  liftr  a^  -  H 
Howtob^ktBiedi  (M^f.  •  .  -.'^ri^if: 

In  what  laWi  and  to  what  pnrpofei^a  :bBftininigarf> 

is efteemed  a mwtfer,  I24i5> a«*  *-    -    . ->      **•  ^.n 

Where  the  d>aK^  feiffri.,ef,thtf  bifarA  iigps  muff 

.  r«ut  iMciOH^tiiMi Aiidiber  Ito  nfbCuof  tke  miriii*, 

243.  b.  244.  a.  b.      .  r       >£  -  ^b  d-ssIw 

Where  Ibdi  Jrigpmg  ieifed.  trililM  »-d>fiteal  *ltf 

be  no  bar,  M4b  a. 
Wl»».feifo.b^  ibf  ^lllaa*il«m|rBf<oMniMfifa 

ficient  to  bar  tlie  awi^,  and  wl^UMI.  yk.  erfr  3  ^T 
Where  an  entry  by  the  Wtar^i  uid  %iido^^lf^ 

the  de^h  of  tb«  wMitr,  toyifel>fiMgjirilineiafr 

enfeint,  (hall  hair  the  foniiom^smiw  t^jf .  ««rr  ^ 
Wbese  the  ba^d  di^s,  bft'>}fe*  <e|^a  tbe  eotty 


u»  I :  u  ^ 


THBr1}^«»r»t*#r'r 


y^n&f^  ^ving  reifed  pf  the  bafUrd  OmII  HT 
'  *  "Hi  emtit  or  tttat  dBiett  mWi<r«  ibid.     ^ . .« r 
Wi^er^  Tacb  difoent  •£  fenrice%  reiitVr«v«HioiU  ^ 

l/Vhei^  fvu^  difoent  (ball  bind  the  muikr  notwitH* 
%  ^^^  jiie  ifitfe  of  the  baiUr(i  be  «ndow«4« 

.tebcM  ibck.  difiM^r  «}iibD  ihfe  pfofefltan  of  the 
•^Iftlj^^ia  r^lgi6D  ihaU  be  »  like  bar,  M4»  a. 

ii(Fbt»  te  cofiiAenl  beir  AmII  aa  imsU  be  boand  bf 
^ wHiJifctnt  as Ibe  ftmlUr,  244. a. 

tl*»  diUightfer^  a  baftard  and  nrnlki^,  ettMt 

'Vairy,'  Mpbti  tbe  death  af  tbe  balUrdi  ber 

^.  dbaiiail  inherit  a  inoietj»  f^ib  36A,  a. 

imS^  j^tty  akd  dying  failed  of  tbe  Cob  ef^be 

^  baiUrd^aJl  bar  tbe  mii/ter,  f  44.  b. 

M^itHiffot  n^at.peribni  <biir4Toid<bg  eflitd  cf 

-fte^af^atdV  ^n^  of  what  not,  295.  a. 
'WbeVe  the  agceement  of  the  muUtr  to  tbe  entry  of 
'^'ilDftaCiect^  ibaiD'  be;  Ik  goad  ^lain  to  «void  the 


e^e  ot  the  baihrd,  245.  a. 
Wblf  iiKtdiaU  be  (aid  an  interruption  of  tbe  pof- 

IfB^icmyf  tite  ffaftard*  Md  i94iat  not,  iMo.  b. 
JMtoft  tbfc  baftard  f^fter  his  entry  thall  be  ▼oorbed 

ediy  .by  realbii  ef  tbe  w vtantj  of  hU  anceilor^ 
*'3t6/  b. 

••    Bedell. 

^e  dierivation.eftbc  ^ard,  235.  b« 
iCbs  oetbMd  ofite  of  bedell,  t6id«. 

Benerth 
Beravka  ifiLod  iSereactt^ 

Tlia  oeamiiir  ^f  ^bcrfe  wofdi/91  b. 

Bi(hop.    Set  Aid,  Confirmatipn,  Corpo'i. 
'^^^'^"'    -ratloti/'Ordiiiary.  . 

How  till  the  bifb^|>rieain  England  And  W'^les  are 

«^^4lkft  ktu^'a  fovtidattoD  and  pttfironagc;  and 

held  bt  bevbny,  9f,  a.  134.41.  S44.  a! 

Tte  iMawrr  of  tHeni)  and  which  are  of  enctent 

-  -tottliiniaBic^  Md  mkidtk  ef  iMer  JbtutdetSen, 


tfota^aneieetly  thftj*w«re  donitrre,  end  by  what 

raeans  they  beckme  eledfiTO,!^.  a.  844^  a. 
Wb^  idey  write  ta-tht  btfliop  to  certify  baftardy, 

mulierty,  £tc.  and  who  not,  194.  e. 
^Mlieie,  }miil  Cf  td  wbut  a£li,  the  prftitUm  or  tnuff- 

latioR  -of  »bllbpp^fball  emoant  to  u  dtitb,  and 

'wbere'vrd  as  to  what  not,  929.  a. 
^mmik  krdad.enlidiiOt  pay  relief,  70.  b. 

MoD^if  Are^Attoindtv^  IHteir^  InherxtatYce. 
I'be  fetet^  bloods  ^Uth  e  nmtif  b  fald  to  have  la 

WH^^'flibiribe'ttkl^it  of  blood  u  to  fevenil  p^^ 
pofei^  tOihi  pcfku  wrf  8^.  b« 


and  iball  inherit  'b«f8h;  oClier,  12.  b. 


U.'C 


Bokekttd* 
lil^tiat  it^  6. «.  58.  a. ' 

Wb«t  rile  f««ri  tento,  llA.  K 
Ikow  divided,  xkiL  \ 


t   •  • 


5   -    *•">■ 


fVT 


1 


*i*i 


l.-^ 


1  ^  1 


••••v 


VHio  ire  faid  to  be  fo,  5;  b."        '     '. 

m 

l);iuf^  and  wbat|>afleth  by  it,  4%  K 

Bote. 
Tbe  fignificB^n  of  tbe  wortr  129'.  ^ 

tHiftt  It  is,  5.  e. 

Th*  meaning  of  it^  3w  feb 

,f9iM^>  tuidfr  «lid  what  pafiesby  ityS.  b.  ^.  ttr      ^  -^ 

Burgage.    See  Kmghta  Servioe  «ad  S4* 

tage-  -  '  -'*'•' 

IW^Iymology  of  the  Wdta;i08.1>.  iW.'a.     '-'^  - 

•The  deicrlptien  of  a  tenure  in  burjrece,  1M,]L 

109.  a.  -  «**  "i 

OTivhst  perfiw  fucb  tenure  may  Ml09lk^  ' 


I  f 


t* 


.    Burgebote* 

What  it  is,  109.  a.  127.  a. 

ByeapdBjfao,  -,7/ 

Whet  they  are,  5.  b. 

Capacity.     &e  Alien,  Attoiwyj  CKftk, 

:    lenge,  Cbvertwrc,  feoffment, \^Infatjpy; 

Jui^r,  Office,  Punchafe,  Queeh^^^coge. 

JWhtM«,  jvrdiis  e(  9*eitf,  ef  what  tbibgi  cipaMiItt 
lew,  and  of  wbat  n4t,  a.  a.  -. 

What  perfons  c«pa1)ie  of  offices  of  fsakk\  of  fHklcib 
coDocm  tlie  common  v^eaJ,  and  what  not,  107.7'' 

frrtot.  p<^.  *  "  ^ 

what  things  a  ttionk  is  capable^  a&S^of'iittat 
aot,lS2.b. 

Cuttle.    5«c  Dowjpt,  Kn^bts  Service* '^ 

Wbrit  things  fball  pnfs  by  the  grant  of«  caftle,&*a. 
Wbflt  eaOle  mqr  b«  built  by-a  <a||f^  ead^vbav 

not,  t&i(i.  ■  • 

WYiat  caille  may  be  divided  in  a  peititioo  leiwaMi 

I»arceAen/,ao!d  wbU.iiolr46#^^.  •>  s    «.  <-  *  '>  !  ^' 

Cafilegoard. 


T  H  H   T  A  B  L  E." 


'  Caflifegtiard.    SitKhl^is  Service.'  ^ 

l^btte  fucYi  Xenatt  remains  though  the  ciftle  is 
yukie^SS  a; 

Caufa  Matrimonii  pralocutL      See  War- 

ranty. 

Wbelfie  B  man  gives  land  to  a  woman;  etmfh,  40. 

tboaghhe  marry  ber»  or  the  woman  r«fttfe»'he 

^M  fetam  the  land  for  eyar,  but  not  i  comferfi, 

SM.a. 

Where  thcT  fiiae  in  pleadhig  may  aver  foch  gift  to 

-  be  caHjbmmintnom,  ^.  without  ihewing  a  deed» 

Certaintj.    Spe  EfloppeK  Pkadiog. 

The  Teverat  kind;i  of  certainty,  503.  a. 

iRThere  there  may  be  a  oertaioty  in  an  lAdertminty, 

Certificate.    See  Trial. 
Cefacit.    See  Age,  SUt.  IFeJm.  2.  c.  21. 

Inhere  it  lieth  againll  the  heir  within  age,  380.  b. 
Wbere  the  tenant  boldeth  lands  in  feveral  countiea 
by  one  fervice»  no  c^ffami  Uetb,  154  a. 

Challenge.    5ff  Juror,  Stat.  2  IT.  5.  c.3^ 
S7  El' C.6.    W.2.   C.33.    Artie,  fufper 
:    Chart.  C.9'    Trial,  Verdia. 

The  iignificatjon    and   deriTation   of  the   word, 

t55.  b. 
The  feveial  ibrfs  of  challenges  156.  a. 
What  thail  be  faid  a  principal  cauHB  of  challenge 

to  the  array  of  the  paneU  and  what  not,  156.  a.' 
IVhat  ihall  be  faid  a  fufficient  challenge  to  the  ar- 
ray for  faroUr,  and  wbat  not,  156.  b. 
Where  |u^h  challenge  may  be  madCf  the  king  being 

party,  and  where  uot,  156.  a. 
y^bere  the  party »^  notwitbftanding  his  challenge  to 

the  array  found* againft  him,  ihall  have  his  chal- 
lenge to  the  polls,  156.  b. 
Challenge  to  the  polls,  what,  and  the  fereral  hinds 

of  fqch  challengesi  156'  a. 
Cballenge  peremptory,  what,  where  admitted,  and 

fHiat  nnmbec  the  party  might  challenge;  at  the 

common  law,  and  what  at  this  day,  156.  b. 
Jhe  feveral  forts  of  principal  challenges  to  the  polls, 

156.  b. 
Where  a  peer  of  the  realm  ought  to  be  challenged, 

and  if  neither  party  will  challenge  him*  he  may 
'     chkllenfle  himfeJf.  156.  b. 
Wbat  (ball  be  laid  a  good  challenge  for  want  of 

freehold,  aad  what  not,  t56«  h.  157.  a. 
Where   an  alien  or  Tillein  may  be  challenge^, 
''  jl56.  b. 
What  perfon  may  be  cTiallengcd  for  an  infuffident 

Imndredor,  and  what  not,  157.  a«  ^ 

What  (hall*  be. faid  a  principal  challenge  to  the 

polls  by  caufe  of  afle^ion,  and  what  not,  157. 

a*  b.  prr  tou  ptig. 
Where  the  plaintiff  may  altedge  a  principal  caufe 

0/ challenge  to  the  array,,  aud  pray  procefs  to  the 

^roners,  .anji)  where  he  ought  to  have  a  ventre 

faciei  to  the  dicriff,  157.  b. 
Wherein  outlawry  of  trealbn  iflue  is  joined  apon 

^  (}»Uateral  point,  jet  the  party  may  have  fuch 


challenges,  apif  he  fiiJViii  aim|g—d  «^  tk 

crime  itfelf,  157.  b. 
What  crime  in  a  jnror'ihafF  fb^  pi&ipaf  cttih  ft 

challenge,  and  what  not,  6.  a.  156.  a. 
At  what  time  each  challenge  ought  to  beta&ev,  titi 

«^N.M.  tl>e  party  rtoft  fliew  the  canfe  of  his  di^ 

lenge^ftMly,  and  where  not.  ISa.  a.  6.         ' 
How  and  by  whinq  challenges  Ihall  be  tried,  -aad 
-    to  whom  proce{s  illiil  be  awarded,  158.  a.  b. 
Where  a  vitnefr  may-te  ehaUengcA  a«i<l  «bex 

liot,  6.  b. 
Where  a  man  may  be  challtMed  ty  be 

that  cannot  be  cn^lenged  Ib^be  a'wi 

converjo,  6«  b. 
Where  a  nobleman  bemg  arrajglisd  -  Q?mifl|  dg^ 

leoge  his  peers,  156.  b.  ^94.  aL  [         ..-.         r 
'Where  tlie  four  knights  efe^n  of  (he  grand  ^ife 

ought  not  to-be  challenged^  294v.«..  .^  j 

Where  and  at  what  time  the  jurora  in  a  W^  m 

right  may  he  challenged,  and  wheri:  not.  j^iiL. 

Champerty    [Cambipartia].    Sec  Maisle- 

nauce. 

The  etymology   and   fignification    of  tiie  warit 
368.  b. 


Charge  and  Difcharge.     See . 

Annaity,  Baron  and  Feme,  ConfiniHh 
tion,  Condition,  Forfeiture,  fteir-  Mi- 
tenant,  Parfoti,  Rsniitter,  Rent^  Refa* 
vation,  Tail.  .    ., 

Where,  and  how  a  moveable  iaberitaace  in  hall 

may  be  charged*  3-}3.  b. 
Whera  a  charge  fliatl  Ibniv^;  aa4-v^effL«A 

336.  h,  I      >  •. .   -i  . 

Where  the  eiUte  of  the  wife  ihall  be  boB^ila^ 

charge  of  ber  huiband,  and  where  not«  148rk 
Where  the  acceptance  of  an  efiaba  againft  oaaotfi 

right  fliall  ful§ea  the  party  Wchaigei  fcSfiM 

iince  bis  title,  S%.  b.  33^  a.  27S.  a. 
Where  tenant  in  tail  difcontinoes  ^*^..M^j. 

grants  a  rent-charge,  notwithfianqif^.'i 

of  the  difcontixuiee  the  charge  reoumu^: 

Charters.    See  Del^hae,  "Dq^eeXw « 

Where  they  pafs  as  incidenti  lo  tba  Jiuh^  sfiHi 
not,  6.  a.  ..►',.  J  ■.^.  ^ 

Chafe.    SeeWonSL     x^    ..-.t 

Chattels.  See  Barcm  an<i  Feiii6yrBiceG8iort 

Freeholdi  -.:?  -s-.:?:?/ 

The  fcvrral  forts  of  cliattcU,'l|fc  V  "'     ''  ""^^ 
Where  they  fliali  defcend  or  go  in  (hece|JD^'^ 

where  not,  9.  a.*  18.  b.  46.  b.  "iaS.  b^;'**^'^^^ 
What  chattels  are  grantabje  wi^ilSut 'i 

what  not,  85.  a.  pet  tot,  pag.  '    ,_ .  *  ^ 
In  what  refpefb  tenant  by  ftatuie-metcl£4dl(;*C^ 

&c.  faid  to  have  k  freehold;  and  \n  ^uLWa 

chattel,  ood  why,  42.  a.  43.  fc-    *"  ^'•^^^  *• 
Where  a  freehold  \inay  he  Mj^l^  ^i'.a'^JMl 

Wlurt  chAa^i  ii,  140.  ik 


tfife-rf'iAhK* 


-<< 


'-  r 


r  .^^sT^Cityh^cJEferViHigea 


Jhp  defodptloiMtf  ia  pity,,  109,  b,  "  .  .  ': 

-  ror  what  purpofiss  cities  firH  iniiutntii4>  109<  b-  -^  • 

lE,\'eTy.  cit^  a  village,  but  bot  ^  convtrfif,  115.  b. 
.  Oitisen  not;  capable  .ijf.  the  perfoiman^e.  of  aii^<r« 
nonr^bielerfice,  4.07,  ^.  .: 

'  (^iiii«^,^CGtitinual  Claim." 

/<S^r^  '.JSietj  j&ifliop^  Uean  and  Chapter, 

,4^  liiv^a!  forts  of  cccteiSafttcal  pctfws,  9^.  1>.   / 
.Tl)^  Me  of  the  clcr^^  in  England  at  this  daj> 


JHpw.clergvm^n  anciently  excelled  in  ttic  know- 
^^I^gift  df  Bic  cojhoion  law,  and  ihe^naiucs  of 
^     di^tn  tHat  liad  principal  offices  oif  jadlcatore, 

•90v«k  i^*     v<  •-  *^ 


Colelertu 


Who  are  fo  called,  5.  b.  86.  a. 

*  Collufion.    See  Covin* 


'i"* 


Combe* 
llftHiatithr^U..    . 

.  i '♦!;>/'  .  f.i  J  -i   :  -Commote^ 

IVhat  a  commote  is,  5.  a. 

Commiuion, 

^V^^  iTcdiiMiiRotier  to  evamine  wHneflas  may 
be  challenged  to  be  a  juror  in  the  fame^caufe. 


■"    V; 


■n  ;>'!" 


2C^ 


>9i^9n^ ,",  Ac  Appendant,    Apipottioii- 

'^fca^^p, 'Wten'ce  Yd  called,  iJ2.^^ 

Tre^MeAt'iiftrfs  WtoA  ,     ', 

Yl^h  why  piircbafi^  of  parcel  of  the  l&nds  in  Wliicb, 
&c.  the  sfhole  common  IhaU  be  extinct,  aild 
wh^re  h6t}  1%^.  al     '         . 

3lK!icr«l*4il&ifee}Cannot  t*ko  benefit  of  a  commtm 
appendant  before  recontinuance  of  (bat  to  whicbt 
&c.  fecvs  of  an  ^dtovifon  appendant,  132.  b. 

^  Vrefcription  ^iuv«  )Mai»  comDiumam,  and  to  ex- 
clude Ae  owne/,  void ;  ftcut  to  hnvtfotam  vfjtw* 

''to4i»7)&a>OI6^«,  19t.  k  1^5.  A. 

^  VThere  the  ford*  claiios  eomaon  appendant  to  hit 
manor,  'the  Reheat  of  a  tenancy  u  no  increaler 


f,l5?.  a  per  tot.  . 


*  aW  (^adcT^  vicinage,  ^how  ft  commetrcef,  and  for 
•^•^wbmeafts,  iaS^a. 
'f  lu^rpf^  vb4t«  luid  &0W  it  l^gan,  1^2.  a. 
'^Wfflb  It  Ihal!,  and  whett  it  Iball  not  be 
guifblpd,  149.  a. 


cxtin- 


^nclutibn*    5ec  EfloppeL 


.tdniit§o»?  !ii*f.:AKiejgancce,.:Api?W*f^ti- 


t:  S^^.f  «}l^«e,,y.9y,§rtMxe,,DecdvP^ 
mand,  InfaDt,  Stat,  32  .a.8tC^^.^  -T^* 
der.:  ahd  ^Ref  ufal. 

,T*fie  dtfidonsof  conditfony,  2dl.^a. b.  *  ~" 
The  defcription  of  a  coudftion  in  deed,  sdl.  a, 
Whaf  void&ihail  make  acohdHiqii,  wd  wb«iNI9( 
.  .23O.m..b..:20l.a.«ndb.   -  -  j      i    ;;L  .n 

Where th«  caufe of  a jgrant. IMl  MaouBllo li.dKi^ 

dition,  and  where  nbt,  S04.  a.  ji  4  0£ 

^Wheie  a  proiri&>  ihalj  amouHt(to>a«oivlition,..wh(^ 
..!  .ito  a  limitation j  and  wl^e  io.a  fiOfiKiiu^t)  ^iP9d.  b. 

237.  a.  .  .i  ^>i  .•,.:;; 

What  worlds  ihall  amount  to  a  condiiion  in  cafe  of 
'     a.Ieafe^r;^eard,2'04.a4.      .■  '  ^J 

Where  by  en^ry.ipr  a, condition  broken  the  p^rtJM 
019U  be  ill  their'former  ertates  as  to  «li  purpoS 
■     and  whae  not,  30.  b.  |03.' a.  "^JOS;  a.  1).  i2\3.-]jC 
Where  upjpn  a  condition  of  re-entry  for  not^liy- 
roent  of  a  ceiti  %nd  retainer,  uatil,fhtisfaclion« 
the  profits  af(cr  enby  ihall  fee  accounted  4^  parcel 
of  tne  CtttisSa^on,  and  where  Qoti  'i03'.  a.  ^  .  - 1 
What  ftftte  the  fieoffor  gjineth  upon  fuch'rc-crithfc 

203.  «.  ^  '•  ■  ;    ^.  ^ 

Where,  notwlthftandhiff  fqch  coriditTon*to  'return, 

^     tlie  feoflTee  upon  tender  of  the  r6nt  aiay.oufihUbe 

.   f^otfor,  §02.  b.  203.  a.  ,_  ^  ......    .^ 

Whqrc  a  condition   fubfeqoent  is  agatu^l  ja>^  or 

impoiiible  at  firfl,  or  becomcth  alter,  impoflihle 

,     by  the  a<et  of  .dod,  the  efiatc  of  the  fe^d'eb'sLaa 

be  abfoUte,  20$.  a.  b.  219.  a. 


,X^- 


Where  the  condition"  of  a  bond  being  agaiuft  l^ir, 
the  bond  itfclf  fliall   be  void,   and  where  noL 

'    ^06:  b.'"  -         ■•    '  r 

^WJierc.{^mf\D  fltall  never  take  a4vaiitage  of  a  cqa- 

■  dltioii'vAerfc  the  not  performance  cometli.  by^hif 

own  a£l  or  default,  206.  b.  209.  a, 

Wl^iere  a  fcufe  and  relcafc   fliall  be  a  good  per- 

.  ifbrmaiicG  of  a  condition  to  make  a  feoifmf  nt» 

^  .  ^^^07.  a.^. 

Wliferc  aii  aflignee'oir  the  fcoifee  himfel^  after  af- 

.    fignmentj  may  tender  money  in  performance  .«f 

''.a  condition,  207.  b.  208.  a.     .  .  .'    ^,  / 

/Where  no  tim6   is   linlitcd  for  performancfe  2f  a 

condition,  where  the  party  iball  have  time^^a- 

r7ng  his  life,  aiid  where  it  ought  to  be  peripi-m^ 

in  convenient  time,  208..  a.  b.  per  tot,  pa'^.  ^19, 

'Wlierc  a  condition  iis  to  be  performed  (o  a  Itfatiger^ 
a  tender  and  refufal  fhall,  give  the  feoAot  qr 
obligee  a  title  of  entry  or  forfeiture,  ao(^  ^vti^ 
not,    rWc  tit.  Tender  and  Ueftifal    ';  jxr 

Where  a  condition  is  broken  for  rtot  payment  if  a 

^  rent,  the  bringing  of  an  aipfe,  diljtre(i,  or'  aft. 
ceptauce  pt  a  day  after  fhal)  be  'ft  gob  J  dilnpcn- 
fation,  211.  b.  '[''['  «. 

'Where  a  condition  (hall  b^  fii^d  performed  'ilkwt 
•  the  words  be  not  purfued,iind  where  not,  fiX  a. 

"   ns.  a.  219.  b.  '  '       ^  ., 

W^at  perfous  may  take  advanta^i^  of  kcoS^tiob, 

and  whatnot,  S14.  a. b;  215.  a.'andb.  ^9.  c 
Where  the  heir  may  take  advantage  of  %  'eoitd(|ioa 
which   his  an^eltor  co&ld  not  by  poffiMIH^ 

Wler* 


.f  HW  TAP^i. 


^e  fnod  without  deed|  tl6.  a. 
Wftcr^  upon  ft  ||tB|tt  ftv  yt&n  concMoBiMy  to  1it#6 

ft6,  tiivfee  fliAll  b«  fiMd  to  be  in  the  matee  be* 

Ibre  pflrformaiiotf  of  the  oooditioi^  mi  wkcr^ 

not,  <16.  b,  fir.  0.  and  b.  f  18.  a. 
M  leafc  to  a  man  and  a  womaii»  opon  cooditioii 

iHiich  of  them  hrft  marry  flial)  have  fee»  tK0d 
*    tb«^  tiiterniarry,  no  fee  fhatt  ■ccme,  f18.  «. 
Where  a  teafc  is  marfe  with  condition  to  bare  $at 
*  vpon  pay^fvnt  of  mooe?,  the  attninder  and  ex- 

tciitbn  0/  the  leflbr  be&re  the  day  ihall  hinder 
*  the  accruer/  f  18.  a*  * 

Whefe  aetwithiUndin^  the  devefting  of  Hie  ftee- 

boV)  or  fee  by  condition  febfe^nent,  the  former 

intereft  of  the  party  ihall  remain  in  him»  and 
.  where  not,  tlS.  b. 
"Where  a  man  may  take  advantage  of  a  C0Dditia& 

without  entry  or  claim,  and  wbere  not»  f  18.  a. 

b.  tie.  b.  «df .  a.  57y.  a. 
Where  a  condition   it  to  make  a  gift  in  fhmk- 

marriase  to  one  with  the  coofin  of  the  feoffer»  a 

gift  to  him  for  life  IbaU  be  a  good  performance* 

919.  b. 
Where  a  condition  it  to  make  a  gift  in  frankalmoign 

10  a  layman,  a  gift  to  him  for  life  flmll  be  a  gpod 

fcrfo^Dance,  tl9.  b. 
re  a  condition  it  to  make  a  leafe  for  lifts  to  a 
voman  withoot  impeachment  of  wafte,  a  leafo 
to  her,  and  her  bofband  without  foch  ctaofe  ikaU 
be  a  ffMfd  performance,  919.  b.  §90.  a. 

Where  a  condition  to  infeotf  the  feoffor  and  bb 
beirt,  a  feoffment  to  the  heir  of  the  feoffor  to 
have  to  hfb  and  hit  heirt  ihall  be  no  perform* 
wacct  999.  b. 

Where  a  feoffment  n  made  upon  colidition  of  te- 

-  fcoffbent,  what  nSt  hf  the  feoffee  ihall  be  faid  a 
breach  of  fnch  condition^  and  what  not,  991.  a.  b« 
999.  a.  b. 

Where  the  feof^  it  once  difabledi  no  poffibiUty 
lAer  can  enable  hit  performance  |  fecut  of  a  du^ 
ability  of  the  part  of  the  feoffor,  fat.  b.  999.  a» 

Where  a  tenant  of  the  kiug  by  licence  maket  a  l^« 

*  offment  npon  a  eondition  of  re*feoffment,  a  fe» 
offueot  to  hit  heir  after  hit  death  ihall  be  no 
performance,  999.  a.  b. 

Wnere  an  advowfon  is  granted  vpon  eondidon  of 
te-graet*  after  the  dorch  ia  toid,  la  no  pe^ 
formance,  9t9.  b. 

Where  the  reftridion  of  alienation  by  Ibe  condltioo 
of  a  gift  or  conveyance  Oiall  be  good,  and  where 

•  Teptgnant,  999.  a.  .ptr  fuc.  pog.  b. 

1*0  what  intent  a  condition  that  rwtralnt  the  doneo 
*'  in  tail  to  alien  ihall  be  good*  and  to  what  not, 

993.  b,  994.  a.  b.  379.  a. 
Where  a  condition  jefb-aining  an  infont,  baron  and 

femct  or  an  eccledaftical  corporation*  to  alien, 

fhall  he  good,  and  where  not,  994.  a. 
Wliete  a  condition  that  tenant  in  tail  may  alien  for 

the  benefit  of  hit  ilTae  Ihall  be  good*  9€^.  b. 
Where  a  condition  to  enter  npon  the  alienation 

aiid  death  of  tenant  in  tail  without  iffae,  ihall 

be  aaood  prevention  of  a  difcontiBuance,  994. 

b.  99B.  a. 
Where  a  condition  confiiVeth  of  feveral  parti  in 

the  eotij unlive,  dttjun6tive,  or  both,  holt  it 

foal  I  be  cenftroedi  and  when  faid  to  be  pet^iinh* 

ed,  995.  a. 


Bowa 

deed,  996^  a;  b. 
The  deiicripiion  of  a 


ialawftall 
wtMkenot,  998.  b.  994.  a. 

rdiiattlaftwiU  fhatt 

that  cannot  in  a  deed*  988.  h. 
What  thingt  may  bo  done 

whatnot*  974.  b. 
Where'  and  what  affeiit  to  an  aft 

condition,  and  wba(  not,  800[.  ^  499' 
Whfta  the  hair  9iall  antar  for  a 

albeit  no  right  in  tiia 

Where  open  a  gift,  flte.  a  cottdKioik  19 
a  ftrauger,  the  donor  himfeif  imil 
tage  of  it,  and  not  the  firan^ier.  379. 

Where  a  condition  may  ftand  goA  for  p 
void  for  other  part,  379.  a. 

Where  an  alienation  fhall 
or  power  of  revocation*  and  whai*  a8^ 
379.  a.k. 

Where  a  leafe  for  life  it  made  wHh 
have  foe  npon  alienation  of  the 
alienation  by  inO  there  ^all  b4  ■• 

378.  b.  •  ■ 
Where  in  a  gift  in  tail  a  condltfion  npom 

of  the  donee»  that  hit  eftate  foall  aanfo 
aMin  over,  ihall  be  void#  377,   II 

379.  a. 


Cooirmatioo.    Ste  JkUonxmcaX,  B^dnj^ 


The  etymology  aqd'  daHwitioB  of  a 

995.  b. 
The  form  of  a  a;mlri8etioO,  iNt 
The  foveral  h¥idt  «f  coniiiaiatienib  990.  ^ 

What  ihall  be  ftiil  cntid  Ttnrdi  pf  foniimw^ii 
-whit  conveyance  ftall  amonnt  lo  a  C4 
and  what  not,  .301.  b.  309.  a.  }Mr  fat.  M^ 

Where  libe  feme  words  ffmlt  Aoom  Urm  fMl 
and  conirmatioa  of  om  and  Iha  Amm  m^ 
909.  a. 

Where  privity  it  reqnxfit^  in  a  «QQi8Mil9^  9|i 
vrhere  not,  996.  a.  3Q5.  h  •    ^ 

Where  a confirawtian  to  the  tefce  #  3>ta9  mi 
tenant  for  life  or  diffdfor  foaO  ha  §^$  'ftm 
of  a  releafo*  996*  a.  b.  306.  a. 

Where  a  leafe  it  made  to  begin  at  a  4«V*WcWb 
acon^mation  to  the  kffee  beftM  im''A»Sm 

.   be  void,  296.,%-  ^ 

Where  a  confirmation  of  part  of  ffaa  dftMlaMi^kl 
a  good  confirmation  of  die  whol^  ^)MM 
only  for  that  part,  99d.  b.  997.  a.  *;  ^ 

Where  a  confirmation  to  him  in  the  itLf^ifci  m 
remainder  ftall  enure  to  the  particjila9^^ki|  Ji9 
poffefllon,  but  not  i  eanperfi,  997.  a.  Iw  *|M^  |U'. 

Woere  tenant  in  tail  bath  revarfion  iii  fe«  #h» 
pedant,  a  confirmation  of  Hbt  eftatt  .t^  Ail 
not  extend  to  the  reverfion,  99T,  a.  ' 

Where  two  leafei  Ibr  years  art  b  bdilj|b  iifltf^ 
minable  npon  the  death  of  tenanjt  MFM^lW^ 
he  in  the.  reverfion  eoniirmi  the  laft,  M^ffaaef 
confirmt  the  firil  leafe,  by  death  ^TfaMff  fot 
lifo,  the  firii  ftall  determine^  aoA'th^MllP  tan* 
tinue,  998.  a.  '    .    '  ^ 

Whara  tpii  JMOMwH.  K.^  P^  9h  1^*9 


THtBr  ff'A  ^QtES" 


'  HHMfltt  iIm^^  a  confifnnMi  lo  flwjwiBiffiiinit'  m 

f«e  for  his  life  IheM  extend  to  bis  comptftiottf «ad 

the  '«rh<S«  feefimpie  alfo,  997»  b. 
Mto#i«  etie  liHftifof  by  the  oopfimatioD  of  hi»  dir" 
^  'fciMrt^toMldMd  oBi  bis  coapMoioo,  mid  wb^re 

not,  !298.  a.  b. 
HMMr-Av  ceiiimidon  tt>  t«oam  for  .li|»  to  ,ha?9 

his  ellate  to  bim  and  bis  bMra  fliali  make  no  eii- 
4Etei||MMiiit$*aiik«vwife  where  ii  is  tg  hare  the: 

land  to  him,  &c.  191.  b.  S98.  a. 
W<— iH'%   coafiiMMtioQ  to  the  hiiiband   and  wife 

feifed  in  tiM  right  o^  his  wife  for  life,  (ball  enure 

ID  remainder  for  iits<  iile,  229^. 


A  confirraation  to  a  baron  and  feme,  feifed  for  life 
ilis«ig^iV-<of  tile  leaie«  to  have  to  tbem  and  their 
how  it  Ihall  enure,  S99.  b. 
A  coafirniHCid^  to  baron  Hiid  feme,  tenants  for  life 
-moieties  to  have  to  tliem  and  tLeir 
heira,  how  it  (bail  enure,  2^9.  b. 

ion  totbctenaut  for  life  and  biic  in  the 
indcv  #Mr  itfe«  to  have  to  them  and  their 
heirs,  how  it  Ihall  enure,  299.  b. 

htee  n  gift  to  two  ncn  and  the  heitsof 
bodiea,  the  donor  confirnis  to  tbem  and 

•  hew  it  Aiall  enure,  ibid. 

V^here  a  confirraation  to  bajun  and  ferae  poiTeflibd 

&:  «€  i»  tarai  lor  ^ars  in  right  of  the  ferae,  (hail 

I  r^iMf  ituothcm   for  their  lives  in  joiutenaucy. 

Where    the   re-entry  or  recovery  of  the   dilTcirce 

Ihall  not   avoid  the  charge  of  the  dilTeifor  or  his 

heir  Miain(^  hi^  own  covfiriuation,.300.  a. 

'Where  the  foulTor  by  entry  for  a  condition  broken, 

tf(^ll|[»H>iVii.  eviriclihe.cbffge  o|^  tbcvfeofiee  agamft 

bis  own  con6rmation,  300.  a.  301.  a. 
"Where  the  licence. ef  the  patron  and  ordinary  to 
the  p«rfon  to  granH  a  ^ent  ihall  be  a  good  coafir« 
K|>iiailioA./>f  Kite  (ame  gfant,  300.  Ix. 
jfita»  liie  c<iniiriiiati(>n.of,  the  grant  of  a  parfon 
by  thfi|fhi%i>p fiil^  wiibouttlie  dean.aiid  chapter, 
Mw^i^  UfWi*  <A^  wh^re  DAtj^300.>.  3^9-  a. 
ipWr^lkip  SVHf  ^  P^^  paribn^  w^lh  ^he  qonfiraiation 
.  of  patron  and  ordinary,  (hnll  bind  tlic^/ucct^dor 
kdS^'^nmilll^  ^K^t^nHao^  4^,t^i^  patrojCs  cliatjiy 

300.  b.'  4  ^ 

•^Yk^ffutM  Vf^  *f  *  parfon  cun5rmed  by  anoilier 
|g^Fl|pi,hispRtrf>n|  (ball  bind  ooly  during  his  life 
without   the  coiifiruMlion  of   the  palrun  pani- 

ftHp^f^'^HV^^  in  ..tail  being  patron,  confirms  and 

.  after  difcontinnes,  the  srant  Ihall  bind  ddring  the 

$4  ^99^¥P''*'^'Vefi»  '^^  ^^  ^^^  ^^^^   ^  barred,  for 

▼Tiiere  a  biihop  bavjng  two  chapters  makes  a 
|4  iM|»  (ke  qo^^i'matioii  of  the  nde  witliout  the 
$LMr^%  (^jill^not  piud  hia  laccefTor,  301.  a. 

w^«I^Q.a  dj^nrfifoi  njalccs  a  cluirler  of  I'eoffnicnf,  and 

.(^•ijlct^r  of  pUorney  to  ni»ke  livery,  the  confir- 

U^ipJIj^i^f  j,he  dilTeilce  before  livery  i««  void  j^rciis 

ofvuth  charter  by  a  hifhop,  and  confirumiion  by 

«I^)U^  ch*^n  an^  ch^ipteri  or  of  the  grant  of  a  rever- 

|V™[e  XjWlhop  M  the  common  law  granted  land 
1^  Timm  V"S'  ^  coufirtnktiom  of  the  dcnn  and 
S^VffSr  W^*^^  inVoLlineut  wh.'^  gQod  to  bind  the 
lucREIflSr,  aib^it^thie  donfirmatigir  lyus  neyer  en« 

teMoi^raf  Bfc  gt^aots  a  rent  in  feib  t^  cdii* 


•.w 


rent  good  for  ever,  o0l^  a* .    .    ^  - ,        '> ;  A' 
Wbereribe  ieafeofieoaot  f«t<)Uf  ^nd  )^i,ra;tit^e 
jrcverfion  fliail  be  imd  the  i^afe  of  the  tenant  and 
.  eonfirmation  of  him  id^th^  reverlion,  aoii  wbete 

e  OT^rrr/o,  45.  a.  •        '  ►»     ^    •  ..  ,  ' 

Where  tbe  grant  of  tbc  baigpieor  and  bargaihet^ 
before  mcoliraent  ihall  be  faid  the  grant  pf  the 
bargainor  and  Qonfiroiation  of  the  bargaintei^  out 
i  cviverfo  Piter  inroi'ment,  147.  b.  •  *y  ' 

Where  the  heir  of  the  difTeifor  and  (he  di4eixea 
ji)in  in  a  feoffment,  it  (hall  be  conftcued  tbe 
feotliuent  of  the  heir  and  cooHrmation  of  ^tbe' 
diifeil^e^  but  €,c»nvtrjb,  if  the  diifeift^r  Inmiell 
and  the  dilTcifce  had  joined,  302.  b.  '  VifU  tit. 
Vfeffmeut. 

Where  a  tenure  may  be  abridged  by  a  confirptt- 
tion;  ^/fcuj-of  a  common  or  rent-charge^  305.  a*;;,^ 

Where  the  rcCervation  of  a  new  tenure  upon  tf 
confirmation  to  the  tenant  (hall'be  void,  303i  a. 
306.  a.  .^  ;  1, 

i^  cottfirroailon  or  releafe  by  the  lord  paramotniT 
to  the  teisant  to  hold  by  lelfc/  fcrvlces  void, 
305.  b.  "  .   ■ 

*  Where  the  lord  relc«l^.'S  or  confirms  to  his  tenant 
hi  chivalry  to  hold  by  knights  icrvice  only  for 
all  fervices  and  demands,  yet  ward,  marriQ,ge, 
A  c.  (ball  continue,  305.  b.  \  '\- 

Where  a  confinuulion  to  an  ahb%>t,  tenant  fa  hold 
in  frankalmoign,  iliall  be  good,  306.  a.  b. 

Where  a  ftrau^cr  (eines  and  detains  a  vjlleiuf  a 
confirmation  to  him  by  the  lord'  void,  306.  b. 

Where  a  confirmation  to  the  grantee  for  lifb  of  a 
rent,  Hmll  he  good  by  way  of  culargemeuf,  and 
where  not,  300.  a. 

Where  a  confirmation  to  lelTec  for  life  of  his  ofiiite* 

,  the  remaind(*r  over,  (baU  be  fufficient  to  pals  the 
remiUudcr,  317.  a.    , 

^.  Confanguizuty., . 

How  tife  dt?grees  are  cnmpated  by  the  ioifemon, 
tanon,  and  civil  law,  23  and  ^p&tU.  .        ' 

» 

Conftable.    iSee  {Hajftial. 

Xlie  feveral  acceptations  in  law  of  the  ^rd,fS4.  b. 

*  •    •         • »  ■ .'    - 

Contitioal  Ckiin.  See  Difconthiuaxico, 
Entry,  Fiii.e«,  Livery  of  Seiiin,  Refnilt^jTv 

The  defcription  of  a  continual  claim,  and  #behc« 
fo  called,  i;50.  a.  b.  ^  '      "       * 

Where  «  conftnual  claim  by  bim  that  hatb^  right 
and  cnnnot  enter  fliall  avoid  a  difcent,  990.  b. 

Vl^here  the  heir  (hall  tHlie  benefit  of  a  eoetlmiil 
claim  made  by  his  oncedor  to  ateid  a  difc^nt« 
and  uhere  not,  250.  b. 

Where  the  contitiual  clnira  of  him  in  tbeTeverfidh 
or  remainder  (hall  avoid  a  difcent,  in  the  alitiice 
•f  tenant  for  l^fe,  251.  a.  .<-  i 

Where  the  claim  by  him  in  tbe  remainder  iur  life 
ihall  avail  bim  lu  the  remainder  in  fee,  a|  to 
the  avoidance  of  fuch  difcent,  and  where  not, 
9.M.  a.  b.  26S.  a. 

Wl^ere  tHie  furviving  jotaMnant  (ball  taka  benefit 

'    of  a  continual  dait;^  wade  by  bis  oompaaiun* 

'b.  Where 
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Where  and  to  what  frarpofcs  a  continual  claim  (hall 

nnotmc  tv  an  cniry'anii  feifin,  a.id  where  and 
"to  what  not,  255.  b.  per  lot.  pag.  254.  a.  263.  a. 
"Where  fnch  daim'  out  of  the  riew  of  the  land,  and 
'Where  within  the  view,  tM  be  fofficient,  and 

where  not,  ?d4.  a.  b. 
Within  what  time  a  continual  claim  ought  to  he 

made  at  th«  common  law,  and  wkhin  what  «t 

this  day,  25-t.  b.  5^5.  a.  256.  a.  ^ 
Where  fuch  daim  at  the  comuion  law  Ihall  avoid 
*  all  manner  ofdifcents  happening  within  tiie  year 

and  day,  255.  b. 
Where  fach  ynr  and  day  to  avoid  a  difcent  fhall 

not  be  accounted  from  the  ditfeiin  hut  fvom  the 

claimi  856.  a. 
Where  the  continuance  of  pofleffion  af^  every 
'  fcfh.  claim  Ihall  be   a  difl^ifin,  for  which  the 

party  may  here  trel'pafs,  or  a  forcible  entry  if  it 

h^  with  force,  256,  b.  257.  a. 
Where  facb  daim  made  by  the  fenrant  of  him  that 

irifht  hath  apon  his  commandment,  fliall  beluffi- 

^ient  to  avoid  a  difceM«  and  where  not,  257.  b. 

258.  a.  and  h.  259.  a^ 
Wbtf  r«  a  daim  of  goods  fliai|  amount  to  a  feifure, 

and  where  notf  111.  h. 
Where  the  bringing  of  an  a^on  fiia.ll  amo^it  to  a 

9»aim,t63.  a.  145.  b. 
Where  the  huiband  difcontinoes  the  land  of  ^is 

wife  apon  condition,  by  the  entry  of  his  heir  for 

ihis  condirltm  broken,  the  ftate  iliall  veil'  in  the 

arife  without  entry  or  claim,  202*  a.  356.  b. 

^7.  a. 
Where  an  agreement  to  the  entry  of  a  ftrangcr  in 

the  name  of  him  that^ath  right  within  the  live 

yeartylhail  be  a  good  claim  to  avoid  a  fine,  245.  a. 

358.  a. 
Within  wliat  time  claim  ought  to  he  made  atYer 

judgment  in  a  writ  of  right  or  upon  a  tme  levied 

at  the  common  law,  S54.  b.  S6*2.  a. 
Iifandaim  no  prvjadice  to  an  in^nt  at  the  coamon 

tow;  otbcnriie  to  «  feme  covert,  2<i2.  b* 

Contrail. 

'ThcderivaitMm ofthe  word, 47.  b. 
What  (ball  be  faid  a  fufflcient  contra6i  whereupon 

to  ground  an  a^ion  nf  debt,  and  what  nut, 

163.  b. 

Conufans  of  Pleas.     See  Quare  Impedih 
Stut^  33//.  8.  c.S, 

Of  iriMt  ilMttars  the   eoclcfiaftical  court  ought  to 
have  conulans,  and  of  what  noti  96.  a.  b. 

Cope. 

What  it  is,  4.  b.  5.h. 

i  « 

CopyhoW  and  Copyholder.    'S^c  Bdliff, 
,       Dow^,  Steward,  Tenant  at  Will. 

Th^  fi^'nificHtion  of  the  wM-d  copMy  57.  b. 

The  defcription  of  a  tenancy  by  cupvi  57.  b.  58.  a. 

Copyholder  may  make  a  Jeafe  for  one  year,  58.  a. 

Miff  mafaitamifaicje6hikat,i4<</.   ' 

'Whence  fo  called,  60.  K 

How  copy h(>^dcr.s  in  ancient  times  were  called, 

58;  a.  91.  a.  62.  a. 
By  what  things  »  copyhold  cuilom  ought  to  b«  fup- 


ported,  58.  b. 
Vn«at'  things  may  be  grtntcfl  bj  oopj, 

not,  58.  b.  I 

By  what  perfomr  admittances  and 

by  copy  ought  to  be  imde,.  nad  ftj 

58.  b.  " 
Where  a  grant  by  eopy'lhall  be  gtod  %y  am  lir 

is  not  dcmnvs  ptv  femfKirf,  56.  K 
By  what  meam  copyhold  Isod  er  rigte  mmf  tr, 

transferred  over,  and  by  what  mut,  ^md  lAby  M 

by  deed,  58.  h.  59.  a.  ^.  b.  '■■ 

Tlie  fonn  of  a  copyhdd  forrender,  59.  a.- 
Where  fuch  a'  forrender  out  of  the  eMrt  cTflr 

lord  ihall  be  good,  and  wberr  imt,  59-.  a.  tift.V 
•62.  a. 
What  aa,&e.  by  the  tenant  imll  W  tm^mrUmf 

ture  of  his  copyhokl  eltate  and  what  Bot^  014 

6:},  a.  "  -  - 

To  what  pm^e  the  lord  iiall  be  fiaid  hihfik^ 

lurreitdcr  of  his  copyhold  tcfiaat,  Anrf  to 

not,  59.  b. 
Where  the  interefi  of  the  copyhold  tfflaie 

bound  by  the  furrendef,  and  tbc  aiitiiin 

the  lord  Ihati  have  relation  unto  it,  59.  bw  ttM 
W  litre  the  cftate  ofcffitof  que  vft  ftiall 

mttaition  in  the  furrsnder,  and  uM  la 

tance  of  the  lord,  59.  b.  (jO.  b. 
WMiere  the  lord  fliall  be  compelled  tomAko 

tance'  according  to  the  furrencier  to  'bin 

was  iknountupro  tempore  before, ^d.  tx. 
Where  a  cufium  to  have  iioes  of  cf^jbvid 

upon  the  alteration  of  the  lord  or  tenant,  ibafifct 

guod,  and  where  aot>  59.  b. 
Where    fines  uncertain  are  tinreafooablv  exaAe^ 

the  copyholder  ,fhall  not  be  roropeiJed  to  ftj' 

them,  h9.  b.  60.  a. 
How  copyho4dcrs  fltalf  implead,  and  be  i«ikpteide4 

and  the  form  of  ftteh  plaint,^. a. 
Where  u  cup^hold  may  bcidtailed,  and  Ibcb  irilL 

«!fo  docked  Sy  ftirrcnder,  60.  b. 
What  rcntedy  a  copyholds  hath  •gaS/fuG^  fits  M 

fi>r  an  ejcameut  withuat  eaufe,  6&.b.  M^o.  98X 

63.  a. 
What  remedy  a  copyhold  tenant  both  fefr  tfb  cni* 

neons  recot  ery  in  the  conrt  of  hHk  li>ni»  #^.  s. 
The  ufiice   and  duty  of  the '  lord-  of  a  eop^  M 

manor,  59.  h.  -  '  •' 

Where  admittances  by  the  lord  out  of  tlie 

manor  (halt  be  good,  61.  b. 
Mherc  tlie  wile  ot  the  copyholder  ihall  be 

ed,  and  whv.n  hot, 33.  U  -     ■' 

Tcnnnis  hy  the  verge,  why  fo  called,  and  how  tk/ 

diflerlrou  tenants  by  copy,  61.  a.  -      -^ 

Corbage. 

Wluititis,  106. 
Tenaut  by  oomage  paidnn  aioiuig^-69. 


Corody.    Sec  Appendants. 

Where  a  houfe  or  land  nay  be  appd^diltt  Wt 
corody,  49.  a. 

Corporatioi^.    Sre  Hoinagey  Lealc^  '. 

The  defcription  of  a  oorporation/had  why  4b  €80(4^ 

250.  a.  \  -.. 

The  divjiion  of  corporatioati  2.  a.  SMt^ai  * 
How  many  feveral  ways  a  corporotioa  ou^  eav^ 
inence  and  be  titabluhad)  2S0L  %. 

WbH 
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nil  corpor^tSop  UnXi  take  a  fee  finple  without 
.'the  word  (facceflbfs),  and  what  nor,  94.  b. 
Ifhere.a  0>|e  cdrporatiou  Umll  ta^e  a  fee  fimpio 

without  the  ward  (fucceffqis),  and  where  not, 

9.  b.M.b. 
Vbere  tJie  privileges  belonginetp  a  corporation  by 
Vrcftifription  fliaU  determine  by  the  change  of  the 
»iai9^«Dt|K«flM)n»  and  whsre  not,  t02.  b. 
^bcr^  by  the  dUTolution.of  a  corpuration- their 

laiids  iball  revert  to  the   donor,  and  Ihall  not 

efchcat,  13.  b. 
f{h€r«^   Mid   what-  corporation  may  maintain  a 
..wril_  of.  pight,.aiid  where  and  what  not,  341.  b. 

per  tot.  fag, 
Y>wre.  ^  4iiclaii$er,  or  other  ad  by  au  abbot,  bi- 

jjiopi  ^c  ftall  bind  their  fucceflors,  and  where 
.  notj  t03.  .1. 

r^efp9w«i  wh&ch  eccledailical  corporictions  bad  t* 
;4lIi>ore  of  their  iaiid»,  Stc  at  xk€  common  law, 

and   how  tliey  are  now   reftrained  by  Itatutes, 
j44^.«^  300..b.  301.  a.  325.  b.  342-  a. 
f£.'it  j^afes  at  this  daj  arefcood  by  a  biihop,  de8n> 

i^kci  .chapter,  &c.    and  what  not,  44.  a.  and  b. 

348,.  a, 
Kjwre»  and  what  corporation  may  do 'and  receive 

homage,  and  where  and  what  not,  65.  h.  ^»  b. 

6r<.«^341.  b. 
lYhe.re  a  ^rant  to  a  corporation  aggregate,  albeit 

the  head  of  the  corpora tioiv  be  wanting  at  the 
'.tune  4haU  be  good,  and  wbera not*  Sd4.  tu 

[Corruption  of  Blood.   See  Attainder,  Heir. 

[h  what  manner  and  degree  the  blood  faid  to  be 

corrupted  by  attainder,  391.  b, 
5y  what  laeaiis  the  blood  corrupt^  by  attainder 

may  be  rduired,  and  by  whatnot,  8.  a.  391.  b. 

392.  a.     « 

B^^here  corruption  of  blood  in  the  father  fljall  dif- 
able  the  if ue  to  inherit  to  his  mother,  1 2.  a. 

i/V'here  eorruptioa  of  blood  in  the  father  (hall  dif- 
able  the  fon  to  inherit  to  his  brother,  and  where 
^  not,  Q.  a. 

Where  corniptioa  of  blood  in  the  cldeft  fon  iiiall 
hinder  a  difccnt  to  the  youngell,  13.  a.  392.  a. 

f  lirf gment  to  be  hanged  by  martial  law  so  oorrup- 

.  tibn  pf  blood,  13.  a. 

CoTmage. 

IV here,   and  by  whom  a  wYit  of  cofinage  lietb, 

»1^.  ft. 
^Vher«  U  lietli  for  a  rent  charge  or  feck,  ib^f. 

Cofts.    iSce  Damages. 
Cotterelli  and  Cottagium. 

Die  meaniiigof  the  words,  55.  b.  56. 

^C5^^WP*t'    See  .Payment,  Warranty." 
W'here  an  attignee  (hail  take  advantage  of  a  cwe- 
nant,  without  being  named   in   the   deed,  and 

wher^n^t,  384.  b.  ia5.  a. 
Wfbem-a  rtianfeall  be  bound  by  the  covenants  and 

conditions  in  an  indenture,  albeit  he  never  foaled. 

the  deed,  and  where  not,  230.  b.  831.  a. 
V^faere  a  covenant  in  deed  (hall  dettroy  the  cov«- 

iiant  in  law,  and  where  nor,  384.  a. 
Al  rcjltafc  of  atl  lAous  aad  fails,  no  difpharga  of  a 


covenant  before  it  be  brolcn ;  fiem  of  ajrfIcM<»    • 
of  covenants,  S92.  b. 
Where  upon  a  covenant  to  pay  money  at  fevfnil 
days/  after  xUc  firlt  default  an  action  of  covenant 
iicth ;  otiierwife  of  debt  upon    an  obligatilu, 

892,  b. 
How  to  plead  performance  of  covenants,  303. 

Coverture*    See  Baftard,  Ba^on  and  Fernet,. 
Banifhment,  Forfeiture.  InfqnL 

The  iignification  of  the  word,  and  whence  focaflct^ 

112.  a,  •        .  '      ■ 

Where  a  feme  covert  may  be  a  ptircha^or»  and 

where  the  ellate  (hall  Se  faid  to  be  in  her  before 

the  agreement  ot  her  holbaiid*  3.  a.  A56.  b.  '        ' 
Where  laches  Ihall  be  arijodged  in  a  feme  coteft, 

and  where  not,  246.  b.  352.  K.  356.  b. 
Where  a  feme  covert  may  fue  and  be  tVMd  withe^ 

herhmband,  132.  b.  133.  a.  per  tot.  pog. 
Where  the  breagbof  a  condition  in  law  mall  be  ir 

forfeiture  of  the  office  or  eiUte  of  a  feme  covers 

and  where  nor,  2^.  b. 
To  what  purpofes  a  proooremeof»  precedent,  or 

agreement  fubfequent  ihall  make  a  feme  oovett 

a  diifeiforefs,  and  to  what  not,  367.  b. 
No  privilege  qf  nonclaim  to  a  feme  cotM  at  tbe 

common  taw,  962.' b. 

Covin  and  Fraud.  See  .For(eitt>re^  Remtt* 
ter,  Stat,  i^  El.  c.  15.  27  £/.  c.  4. 
14JE/.C.  8.  2  i  if.  8. c.  15.  Stat.-Mer^oflf,. 

^     c.  6.     Wardfliip,  Warranty. 

The  defcrif  tion  and  derivation  of  the  word,  257« 

a.  b. 

Wberc  afllgnment  of  dower  or  etbei:  laiwftil  att 
compaffed  by  covin,  fiiall  be  aveided»  95.  a. 
357.  b. 

Where  upon  a  condicioB  of  pajment  of  toeoey,  a 
covinous  payment  in  fliew  IbaU  be  no  perforov 
ancc,  209.  b. 

Where  and  how  frandolent  conveyances,  extor- 
tions, &c.  fhall  he  avoided  at  Hiis  day,  and 
againft  what  perfons  thejr  fliali  be  void,  and 
agamftvrhetnet»  3.  b. 

Where  a  recovery  by  covin  agalnft  atenatitforllfb 
(hall  be  a  forfeiture  of  his  ellate,  362.  a.  356.  '^. 

W^here  a  collateral  warranty  after  a  diffeifin  by 
covin  fhali  be  no  bar,  366.  b. 

Where  a  termor  for  years,  guandian,  tenant  by 
ftaliite-merchant,  elegit,  (J-c  Ihall  falfify  a  reco- 
very by  covin  bad  againllt  him  in  the  teverfidn^ 
'and  where  not,  46.  a. 

Count.    See  Pleadings,  Writ. 

The  etymology  and  fignification  of  the  word» 
17.  a. '  •    .  ,  .     . 

Tlie  office  and  n<Lture  of  a  count,  17.  a.  303.  b. 

Where  the  count  varying  from  Hie  words-  of  fbe 
writ  fliall  he  goody  and  where  not,  26.  b.  54.  \h 
335.  b.  844.  a.  ' 

Court.  See  Admiral,  MarihaU  Parliaaicnt. 

The  definition,  and  derivation  of  the  word,  58.  a. 
The  dicers  kinds  of  inferior  courts,  and  the  fevera] 

jud^^esof  tbuor  ibid^ 
Court' Baron,  wbtocc  (6  called,  w)»o  tbt  j^dge,  and 

bat  i» 
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in  wlwt  p!act  facli  court  ongbt  to  be  lioldeu»  and 

in  what  not,  5B.au  260.  a. 
\V'hat.  o«>urts  a^fr  ol  r<?cord,  and  what  oot*  117.  a. 

168.  b. 
Irhe  antiqaity  and  jurifdiftion  of  the  CourU  of 

kiugVhcncb  and  coaiuion-plcasf  71.  b. 
The  county  court,  tourn  of  the  iheriff,  and  court- 

leet,  68.  a.  b* 
The  eccleiiaiticalcoort  and  its  jurifdi^lion,  96.  a.  b* 

i*^^.  a. 

AVhat  the  coort  (hal)  judge  of,  58.  a. 
Court  of  record  is  the  kuig'st  117.  b.  260.  a. 

-^ of  record,  what  thev  hold  plea  of,  260.  a. 

«— —  of  record,  bow  ereaed,  £00.  a. 

Cui  in  Vita.  Sec  Qiforf  Ei  Dcjbrceat,  Refccit, 
•Stat.  JV,  3.  c.  3. 

Where  upon  a  recovery  in  an  adion  of  wafte 
.  a«;ainil  the  huiband  and  wife  by  defaalt,  the  wile 
>   ftiall  hare  a  cui  i»  vUd,  355.  b. 

Cuitefy  of   England.     See    Attornment, 
Walle,  Warranty. 

The  dcfcription  of  a  tenant  by  the  curtefy  of  Eng- 
land, UMl'why  fo  celled.  S9.  a.  30.  a. 
f)f  what  things  the  hu(band  fliall  be  tenant  by  the 

curtefy,  and  of  what  not,  29.  a.  b.  30.  b. 
Of  what  ellate  of  the  wife  the  huiband  ihall  be 

tenant  by  the  curtefy,  and  what  not,  l?9.  b. 
Of  what  feifin  of  the   wife  the  hufl>and  fliull  be 
•   tenant  by  the  curtefy,  and  of  wh&t  not,  29.  a. 

40.  a. 
Where  the  huiband  (hall  be  tenant  by  the  cortcfy 

of  an  eflate  in  fufpcncc,  and  where  not,  29.  b. 
Wbcjre  A  feifip  fliall  be  fufficicnt  to  make  a  tenancy 
.  by  the  curtefy^  that  ihall  not  make  a  poJlrfjie 

tfatris,  1.5.  h. 
'Where  tbc  huiband  (hall  be  tenant  by  the  curtefy 
of  a  i'cifin  of  bis  wii£  bad  by  intruiion  upen  the 
king,  30.  b. 
.What  time  of  having  ilTue  fufficient  to  entitle  the 
huiband  to  be  tenant  by  the  curtefy,  and  Mhat 
.    not,  i9.  b.  30.  a. 
What  manner  of  iflTue  fufficient  to  entitle  him,  and 

.    whatnot,  29.  b. 

Wlicre  the  hufband  fliall  be  tenant  by  the  curtefy 

witho^it  .having  ilTiie,  30.  a. 
Wlie.re  the  huiband  fliall  be  tenant  by  the  cartefy 
'   of  an  eflate  of  the  wife  deiermincdi  and  where 

'  nut,  30.  a. 
What  things  necelTary  to  a  tenancy  by  the  curtefy> 

30.  a. 
*To  what  pnrpofes  the  cftate  of  the  hufl)and  after 
iiTue  is  reij)cdcd  during  the  Ufa  of  the  wjtc,  30.a. 
77.  a.  124.  b. 
iVhercthe  hnibarid  alY'er  the  death  of  the  wife  can- 
not waive  his  cftale  by  the  curtefy,  and  claim  by 
devife,  30.  a. 
•:  Where  the  cr^tftg  of  the  child  is  not  ncccffary  to 
entitle ihe  haibjuvihry  the  cnrtefy,  50,  a. 
Where  the  huiband  ibaljjkje  tenant  by  the  cnrtefy, 
albeit  the  iiTue  cannot  by  poflibility  inherit,  and 
where  notj  29.  a.  40.  a.       - 
In  what  cafes  a  man  by  having  iffue  ihall  be  tenant 
by  the  curtefy  where  a  woman  ihall  not  be  en- 
dowed, 50.  a.  b. 
Wlien  ai^d  why  lUe  huiband  fli&Ube  ^e^ant  b^  the 


curtefy  of  'H  caiUe,  of  which'  Ae 
dowable,  30.  b. 
Where  a  feoffraent  upon  cooditioa  ihall  be 
to  a  tenant  by  the  curtefy,  notwitfaita&diQg 
entry  for  condition  broken,  30.  b. 


Cuftoms.    See  De  vifc,  G  avclkindf 

tion,  Relief,  Surrender,  WardJhxp- 

The  derivation  and  fevcral  acceptatioxia   •■  h^  d 

the  word  (ca»fti€tttd(*)  58.  b. 
Wl>at  things  necefllury  to  the  eifence  of 

110.  b.  113.  b. 
Tlie  ditference  ictwcen  a  cuttom  and   a  pic^^ 

tion,  113.  h. 
In  what   phces  a  cufiom   may    be  alledg<ed»  ■* 

what  cnfutm!^  may  lie  alledgcd  iu  aplAndloMi^ 

and  what  in  Ixiroughs,  33.  b.  110.  b. 
Why  tliey  may  alter  the  common  law»  ]13i.  a. 
Cuiionis  agaiuil  reafon  void,  39.  b.  69.  a.  14^^ 

141.  a. 
Where  a  coftom  within  a  manor  to  have  m  te«f 

every  tenant  for  marrying  of  his  daogbter  vii^ 

out  the  lord's  licence,  fliall  be  good,  aad  vhes 

not,  139.  b.  140.  a. 
In  what  ciiflnms  a  prefcription  ought  to  be  aiJe^ei 

and  in  wlmt  not,  17.9.  b. 
Cuflom  of  Borough  Knglilh.  what,  110.  h.  24llk  k 
Cuilom  that  the  youugefc  fon  ihall  iiiiierUithck 

not  of  the  half  hluod,  good,  140.  b. 
Cuftom  chat  the  eMeit  daughter  or  fifieroaljfti 

inherit,  good,  ibid. 
Ufage,  and  not  ufage,  a  good  ar^tfmcnC  in  Iivfe 

pruul'  or  difproof  of  any  matter,  81.  a.  b. 

Damages.  Sc^  A  bettors,  Averment,  Demi, 
Qtiare  Jmpedit,  Stat.  8  H,  6.  c  9^  f^ 
Xrhcejer,  c.  1.  Waile. 

Tbe  proper  fignificat ion  of  the  ward,  S57.  a. 
Where  upon  a  joint  a^on  and  reiovery  by  |iaC|^ 
nery,  damages  iball  enure  to  them  in  fevetd(^ 

198.  a. 
Where  upon  a  recorcry  in  waile  by  the  aaatiai 

niece,  fur  wufie  dune  in  the  life  of  the  oAs 

iirier,  the  nunt  only  fliall  recover  damagei, ij^ 
Where  ujwn  a  recovery  in  wafte  by  the  letiiat  # 

hfe  and  him  in  the  rcveriion,  be  in  the  revoii 

only'  fliall  recover  damages,  4?.  a. 
Where  in  an  action  of  trcfpafs  damages  iball  htt 

covered  for  the  entry  only,  and  where  fin  & 

meun  occupation,  257.  a. 
Where  in  a  writ  of  entry  upon  the  fJaf.  Kt^ 

mages  only  Ihall  be  recovered  for  tfae  eotjj.'id 

nut  fur  the  mean  profits,  357.- a. 
Where  upon  a  feoifinent  by  a  diiTeifor  to  di«(S 

pertbns,the  furvivor  not  agreeing  to  ihcitf^ 

nicnt  (hall  be  excufed  of  damages  in  a  wnttf 

entry,  i>09.  K  ^  .  „,., 

Where  the  pUintifTmay  releafe  damages,  aoilsM 

judgment  uf  the  principal,  35$.  b.        ' '  ^'/ 

Day.    See  Debt,  Payment,  Tmt,' 

The  legal  acceptation  of  the  word,  134i  b.      * ' 
The  commuii'tlayd  between  fummons  iti  ■felJ•a^ 

tions,  and  the  return,  ibid. 
The  days  ancicnily  allotted  to  felons  tntriii'offt 

to  make  tUeir  defence,  and.  tUe.«aaric  «f  p> 

cceofS 


THE    TABLE. 


.   *ce*difig  in  die  king's  bench  upon  indi^lisent  at 

this  day,  ibid. 
^Wlist  are  faid  dita  fpeciaks,  and  what  dies  gratia, 

13i.bw.l55.a. 
In  what  cafes  fucit  days  are  granted, 'and  in  what 

not,  ibid. 
Tiuinsh^t  )>urppfe  the  day  of  n^fi  pruu  and  th«  day 

in  bini)(.arc  faid  all  one,  1^5.  a. 
What  are  faid  Hifsjuridlci,  and  dies  utm  juridici, 
.    IBS.  mi 

What  di€$  artificialtt,  and  din  iuturnle$,  135.  a. 
At  mlukt  titte  foveign  natbns  begin  to  account  tlie 

dmy,  135.  a. 
What  ihall  b<r  f^id  a  year^half  a  yeari  a  (quarter  of 

a  year,  and  what  a  month,  in  legal  computation, 

135.  b.  -     • 

Where  the  common  l»w  gave  the  diflcifbe  a  year 

and  a  day  after  his  I'laiin  to  enter,  the  day  of  hit 

claim  ftmll  be  taken  inciufively,  ^55.  a. 
WWikr  in  a  prote6ti(>:i  6£  profe^ture,  for  one  year, 

the  day  of  the  Ujle  fhnU  bo  tnkcn  incliiivelyi 
I     150.  >b. 
An  -advice'to  Undents  iafpcnding  the  day,  64.  b. 

Deiui  and  Chapter.     See  Bi(hop,>  Clergy, 
■Corporation. 

Thd  etymology  of  tlie  word  dean,  95.  a. 

The  manner  bow  deans  come  in  and  are  inftalied 

at  this  day»  aod  how  forinerly,  95.  a. 
Chapter  what,  and  the  feveral  forts  of  chapters,  ibid. 

Pebt.     5«  Acceptance,  Attornment,  Con- 
^  trad,  -Execution,  Infant. 

Wh,ere  ana^ion  €^{  debt  heth  for  rent,  and  when 

.    not,  47.  a.  b.  57. 

Wliat  diail  be  faid  a  ,good  plea  in  debt  fur  rant, 

47.  b. 
Where  an  a^ionof  debt  for  relief,  efcuage^  &c. 
..  Nii^  wh«rt;  not,  47.  h.  83.  a. 
,Wbat  .(haJl  bo  a  fufftcicni  contract  whereupon  to 

*  ground  an  action  uf  debt,  and  whatnot,  16tf.  b. 
•^7/V'iicr«  vpoB  pavm^nt  of  money  nt  fovvral  days  an 
«*-«  «9^tiuA  of  <Wbt  Jicth  not  before  the  laU  day  be  pnft, 
,v    47.b..29j.^b. 

-Wh^rp  it  lies  on  a  judgment.  951.  b» . 

jyjiere.  the  executors  ihail  have  an  a^^ion  of  debt 

for   the  arrearogci  of  rent,   which  the  teltator 

hiinfelf  could  not,  146.  b. 
Wiv^re  an  ad^ion  of  Oebt  Heth  againft  an  infant 

upon  a  cunira6t,  and  where  uot»  172.  a. 
\Vhere.  by  a  releafe  of  all  debts  an  execution  fliaU 
l.,.hedifcharged,  76.  a.  ' 

ii'.  Decies  tantum* 

'Where  it  lies,  369.  a. 

Deeds,  See  Charters,  Chattels,  Defeafance, 
Dower,  Eftoppcl,  Exchange,  Habendum^ 
Inrollmenty  Livery,  ObhgatioA,  Parti- 
tion. 

A  deed,  what,  and  what  things  incident  thereunto, 

45.  b.  171.  b. 
The  divers  kinds  of  deeds,  3.5.  h.  36.  a. 
The  federal  parts  of  a  deed^  and  (he  uatnre.  «nd 

•  oiBoe  of  e»6h  part,  6.  a.  21^.  a.  b. 


Where  a  deed  (hall  be  good,  albeit  the  fbrmal  and 

orderly  parts  thereof  be  wanting,  7.  a. 
The  differetice  between  a  deed  and  n  charter,  9.  iL 
What  flittJI  be  faid  a  g^od  delivery  of  a  deed,  and 

what  not,  'i6,  a.  49.  b. 
Where  a  deed  ihail  receive  trial  per  paii,  and  where 
.    by  the  court,  3,>.  b,       '      ' 
Pi  vers  'rules  concerning  the  conftndlion  of  deeds, 

36.  a^ 
The  antiquity  of  fealing  deeds  and  charters,  7.  a. 
How  the  dates  of  deeds  were  anciently  omitted,  6.A. 
Where  every  deed  ought  to  be  in  parchment  ot 

paper,  35.  b.  171.  b.  229.  a. 
Where  a  letter  of  attorney  rotky  be  contain^  whlii& 

a  deed  of  feoffment,  and  whctp  not,  52.  bv 
What  inheritances  Ihail,  pafa   without  deed,'  and 

whatnot,  12Ub«        '      ,     .     , 
Where  and  why  a  deed  being  pleaded  ought  to  be 

fliewed  in  court,  35.  b.  ISl.  b.  S25.  a.  b.   '       ' 
What  manner  of  deed  is-  ])leadBblc  in  court,'  and 

what  not,  225.  b.  '     .        ' 

Where  a  Itrancer  to  a  deed  may  take  benefit  there- 
'    by,  without  Inewfug  ttie  fiitne  in  co(nt,  and  wbcM 

not,  267.  b.  SJ7.  b.,  * 

Where  and  by  what  pcrfons  a  condition  may  he 

pleaded  Mthout  (hewing  a.  deed  in  courl,  auU 

where  and  by  what  perfons  not,  ^25.  a.  b.  i'i6„'%, 

S93,  a. 
Where  .the  de^d  of  copdi{ ion  , ought  to  be  (hewed, 
;   albeit  the  condition  be  executed,  and  where  not, 

226.  a.  227.  b.  228.  b. 
Where  a  deed  remainii\g  in  one  court  n)ay  be  plaa^* 

ed  iu  anotI)er4Court  without  (hewing  forth,  C»$.  b. 
Where  a  deed  (hewQd  in  court  (hajl  be  laid  to!  x<^ 

main  in  the  cuftody  of  tiie  cout<,  and  where  in 
.    the  cultudy  of  the  party,  231.  b. 
A  deed-poll,  what,  and  whence  fo  called,  329.  a« 
Where  one  pcrfon  may  take  adyaiUage  of  a  deed* 

poll  made  to  another,  and  how,  231.  a,  b*  2d2t 

a.  b. 
The  defcriptlon  of  an  indenlore,  and  by  what  names 

it  was  called  anciently,  and  by  what  at  this  day, 

229.  a.  148.  b. 
Where  a  deed  beginning  Hire  indentura,  and  with- 
out any  adtual  indenting,  (hah  be  no  indenture  ; 

J'ecHs  if  tho  parchment  or  paper  be  indented, 

though  tlicre  be  np  fiich  words,  14').  b.  229.  a, 
Ihc  fevcriil  kinds  of  indentures,  and  the  form%  of 

them,  2^.  b.  230,  a.       ^ 
Where  upou  a  gilt  in  tail  by  indenture,  the  pnrt  of 

the  donee  after  his  death  without  iffuv,  iliail  bo- 
'    h>ng  to  the  donor,  229.  a.  •  " 

Where  an  ir>denture  fl)all  be  faid  (he  deed  of  the 

feotTee,  albeit  no  roeotion  be  made  of  putting  liis 

leal  to  the  deed,  and  where  not,  230.  b. 
Where  a  roan  (ball  take  and  be  bound  by  an  inden- 
ture, albeit, he  never  fealed  Ihe  d«ed,  aud  wh^fe 

not,  iSO.  b.'  831.  h.  / 

Default..    See  Difceit,  Nonfuit,  Quod  £i 
Veforccotf  Retraxit^  Recovery* 

The  legal  accteptation  of  the  word,  259l  b. 

The  feveral  caufea  allowed  by  the  law  for  (aving  a 

default,  259.  h. 
Where  fickuelt  ihail  be  so  caofe  to  lave  «  default, 

ibid. 
Where  judgment  final  (hall  be  giren  in  a  writ  of 

right  upou  default  of  the  tenaot,  295.  b. 

'^3  Dcfeaiisnce. 


T  H  E    TA  BLE. 


V 

e 


l, 


t' 


"  OefediUice.    St€  Deeds,  ExecotioB. 

^fWderirajUoQ  <^th*e  word,  t56.  \k 
Where  and  what  inheritances  mar  be  defeated  bj 
indentures  of  defeafaoccj  aid  where  and  what 

9oc  23<s.  b.  sar.  a. 

Defence. 

What,  and  the  derivation  of  it,  127.  b. 
When  to  be  ufedi  1S7.  b. 
^I^ivided.  ibid, 
Horn  to  be  made,  ibid. 

Deforcement.    See  Abatement. 
,  TI)e  %pification  ami  deriYatlon  of  the  word,  331.  b. 

^^  » 

'     •      Dagrees.    See  Frankmaixiagc. 

OVodiM  unde  diritur,  94.  a. 
Jbe  (jtveral  forts  of  degrees  ia  a  writ  of  entrv* 
-     «3J.  b. 
Wbat  edate  or  change  iktll  make  a  decree  to  have 

a  writ  of  entry  in  the  per,  oud  what  not,  ^9-  a. 

3iS.  a. 
Where  albeit  the  degrees  be  once  paft,  the  writ 

mn  V  be  brouaht  wiihui  the  degrees  again,  259.  a. 
Where  two  eftates  ihaU  make  buk  oiie  degree  in  a 
- '  writ  of  entry,  ibid. 

Demand,    See  Releafe,  Reqneft. 

Tbe  feverai  kinds  of  demands,  291.  b. 

At  whatphicc  and  time  a  demand  of  a  rent  to  er^ 

ter  ht  a  condition  broken,  or  to  have  an  aflife, 

ooght  to  be   made,  and  at  what  nut,  1^.  a. 

159.  a.  b.  201   b.  202.  a. 
Wfaere  a  difirpfs  is  granted  npon  not  payment  and 
-      demand,  yet  the  grantee  may  diftrain  aiYer  the 

day  of  payment,  without 'any  demand,  144.  a. 

I)«iBumr.     S(f^  Statute   37  £?,  4  4-  5 

.Pcmarr^  whft.  and  whence  derived,  71.  b. 
Tjle  form  of  a  demurrer,,  71.  b. 
^Theffvefral  kinds  of  demnrrerSi  7t.  a. 
W5«t  things  are   adiuitted  by  a  demurrer,   and 
•  wtiat  ijot,  72.  a. 
Whefe  there  is  a  demurrer  for  part,  and  ilTae  for 
otber  part,    which  Oiall  be  firft  tried,  72.  a. 

The  cburfe  of  the  pro|S#eding  of  the  judges  upon  m 
,      fleniurrer,  72.  a. 
yfhtit  tl^c  part V  (hall  alledgc  fpecial  matter,  and 

conclude  with  a  demurrer,  72.  a. 
Whtfr^  a  demurrer  ttay  be  upon  aid-prier,  receipt, 

I'oucher,  wager  of  law.  See,  7l  a. 
t(1i(;re  the  party  (tiall  be  compelled  to  join  in  de« 

xnurrer,  and  where  not,  72.  a; 

Dene,  D?nne. 
SpM  mccoiiig  ftf  the  words,  4.  b«  5.  i|. 

Denben.    See  Alien,  Ugeancf. 

Tfce  etymology  of  tlie  word,  129.  a. 
Tlie  fevcral  acceptatioii.s.  of  the  word,  129.  a. 
1'he  dtiTercuce  bietwetn  naturalization,  and  denini- 
7 


tioo  by  the  king*s |ettets  patents^  ^  «.  if?,  if 
Deniaea  may  ponhafe  lands,  2.  b.  ft. «. 
What  ilfue  of  the  deoiaen  may  inherit*  3«b.  S.V 


Departure,  oee  A^on,  Pieajding, 

Departure  in  pleading,  .'904.  a. 

Where  the  rejoinder  CQntainil^^*  matlei 
tu  the  bar  (hali  be  a  departure,  and  w1 
304.  a. 

Where  the  defendant  pleads  perfbrmace  of  tmt 
nants,  ajid  the  plaititiff  replira  thtR  'be  dii  ii 
fach  an  ad,  Ice.  to  iay  that  be  olllered  te  da  « 
and  the  plaintiff  refuted,  ihall  be  •  dvpaidE^ 

Where  the  party  istitleth  hirofelf  Vy  the  toawa 
Ian,  to  make  |t  good  by  a  cnfiittu  or  aAtoFv. 
liament,  (hall  be  a  departure,  304.  a. 

Where  the  party  pleads  an  eft^te  generally,  «  hi 
fecond  plea  to  maiutain  it  by  a  matter  tiHi 
mount  in  law  fliall  be  a  departure,  304.  a.    '^ 

Where  the  plaintiff  counts  of  a  gift,  and  ttUM 
in  his  replication  by  a  recovery  in  vala^  dai 
no  departure,  ihid. 

\ybcre  in  an  atlion  tranfitory  the  rarjing  of  ik 
plaintiff  in  his  replication  from  tike'  time  pi 
place  alledged  in  the  comit  ihall  be  bu  iietet^ 
«82.  a.  b. 

Deraignment.     See  Warratxtr. 
The    figiiiiication    and   derivation   of  the   aw^ 
136.  b. 

Detinue.  ■  ' 

Where  and  for  what  thhigs  a  writ  of  detisue  Sclb 

and  where  and  for  what  not,  286.  b. 
WlWre  the  defendant  ihall  wan  bis  law  ia  aj|^ 

tinue,  and  where  not,  t6r(i.    ^ 
Where  in  a  detinue  (^cbarlen,  fanoMiot  andicia 

ranee  lieth,  286.  b. 
Where  a  releafc  of  anions  perfbnal,  (hall  be  agMJ 

plea  in  detiuue  of  cliarters,  ibid. 
Where  a  capiat  lieth  in  a  detinpe,  9md 

ibid. 
This  adion  is  now  dirofad,  and  why,  AkI. 
)n  prhat  cafes  *tis  bHter  to  bring  an  a^in 

tinue,  than  an  adiiou  of  trover,  ihid, 

Devife.  &e  Attommept,CoD€lUipB,£i!tiv, 
Stat.  32  j^.  3.  c.  1.  34  H.  S.  c,  5. 
Teilament,  Ufea. 

The  fignification  of  the  word  (derife)  1 11.  sw 
Where  dovifes  ought  to  hav^conflmdjini  aeeni 

ing  to  the  intent  of  the  devtfor,  atid-wtefc  Bid 

25.  a.  322.  b. 
Where  an  inherittaee  frail  pais  by  devife  Mthoit 

the  word  (heits)  9.  b.  322.  a.  b. 
Why  in  deviies  a  greater  latiifide  it  aJ|ow«A  d« 

in  any  conveyances,  9.  b. 
When  a  fubfequeiit  dentin  ihall  not  be  a  revoca^a 

of  the  former,  tl2.  b. 
A  devtfe  to  a  nm' and  bis  Mit  hMMW  ^-^ 

eOate>tail,  27.  a.  /• 

Where  by  a  derife  to  a  men  and  Mi  heh%  mates  tk 

fon  of  Ms  daughter  ihall  not  itdierit,  ^t5t  t.  *' 
Where  an  eiiate  may  pitTs  by*  deviif^  fliat  to- 

not  by  aft  b.c  executed  in  Ih'c  Kle  of  tfi^dtrift^ 

42.  a. 
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"WheM  th»  dcttfoe  ibftU  take  the  thins  devifed 
%»it!iout  the  affent  of  tiic  executori,  and  where 
'wot.  111.  B. 
WFiere  upon  •  deviPe  of  lands  the  freehold  OiaU 

h6  raid  in  the  devifee,  befure  eolry.  111.  a. 
'What  remedy  the  devifce  haih  upon  the  intmfioi* 
of  a  fiisaDger,  and  a  difcent  caft  before  his  entry, 
^  '    ibid, 
Devifts  of  landi  by    cuftom  before  tl«e  ilatutea* 

where  fOod»  and  where  not,  411.  a.  b. 
Where  by  a  cuftom  to  devife  lands,  a  devife  of  » 

'  rent  out  of  the  fame  lands  (hall  be  good.  111.  a. 
Wliere  devifesof  lands,  &c  iince  the  ftatutes  of  3> 
and"  34  H.  8.  ihall  be  good,  and  where  not,  atid 
where  fuch  devifes  Ihall  be  good  for  the  whole, 
and  where  but  for  part,  111.  b.  per  M.  ^ag, 
'  "Where  the  caftora  to  devife  lands  holdcn  by  Lnighti 
ferrice^  (hall  continue,  notwiihftanding  the  mak- 
ing of  thofe  ftatutes,  111.  b.  115.  a. 
'  'Where  a  devife  by  the  hulband  to  the  wife  ihall  be 

£Ood,  but  not  i  contra,  113.  a.  b. 
. .  Where  a  devife  of  lands  to  be  fold  by  executors 
"    '  ihall  be  good,  and  where  fuch  fale  by  them  (hall 
.  be  good,  and  %vhere  not,  112.  b.  113.  a.  236.  a. 

•        per  tot.  pug. 
Where  a  feoffment  being  made  to  the  ufe  of  a  laft 
will,  or  of  fuch  perfons  as  (hall  be  named  in  the 
laft  will,  the  eftale  (hall  be  faid  to  pals  by  the. 
wilit  and  whore  by  the  feoCTmeut,  271.  h.    _ 

'  Dilapidations.' 

>Iay  he  faed  for  in  the  fpiritnal  court,  53.  b. 
"Whether  an  afction  on  the  cafe  will  lie  for  them  at 
cotiHQon  law,  ibid. 

IHfability.    See  Alien,  Capacity,  Excom- 
nwHucatioii,  Outlawry,  Profeffion. 

.  Tl«;  federal  difabilities  in  law  in  the  perfon  to  bring 
'  -    '^'auy  action,  and  who  were  ancienlly  difubled, 
^and  who  at  this  day,  I'^S.  a.  135.  b. 

Difjcdt.     Sec  Quod  Ei  Deforceat, 

'■  Wlicte  upon  a  recovery  by  default  in  an  action  of 
wafte  a  writ  of  difceit  Heth,  355.  b. 
Where  upon  a  recovery  bv  delault  bad  againft  a 
^'     perfon  m  prifon,    a  writ  of  difeeit  hetli  not, 
tS9t.  b.  > 

Difcent.  See  Appeal,  Attainder,  Chattels, 
Corrtiplion  of  Blood,  Entry,  Heir;  In- 
Writaiice. 

The  figni(ication  and  derivation  of  the  word,  J37.  a. 
..  -     l*.  b.  1^.  b. 

.    Where  the  heir  (hall  be  in  by  difcent,  of  an  eftale 
i  -    ftihtliy  poffibflHy  could  not  be  bis  anceftor's, 

378.  b. 

Difclaimer. 


•  r     '♦ 


H>o  elyquablgy  and    fignificacioa  of    the  word^ 
''   '*i02.a. 

The  feiMtak  kiad*  of  difcbiaiers,  10«.  a. 
'  Wli«roA0d  what    perfooa    may  difdairo  m  the 
-.    -    ff^yi/wy,  and  where  and  what  iiot«  103.  a.  101.  b. 

What  i*  wroQghtbj  liich  difclaimer  in  the  feigw- 

r    :my,  io«,  b. 


What©  upw.tlie  diWrtni^r  of  th«  tenant  tfiMal 
aftion,  the  demandant  may  enter  befort  jtt4g- 
meut,  36i.  a.  363.  a.  • , 

Difcontinuance.  See  Condition,  Corpo- 
ration, Entry,  Stat.  32  H.  8.  c.  a8. 
1  if.  7-  c.  ao.  34  H.  8.  c,  20. 

The  dcfcriftion  of  a  difcontinuance,  3£5.  a.  . 

The  derivation  and  fevoral  acceiiUtion*  of  tba  ' 
word,  395.  a.  v^ 

How  many  feveral  ways  a  difconUnuance  may  be 
wronghr,  and  to  the  prcjudico  of  bow  many  fc- 

-  »eral  perfons,  3^5.  »*  b.  "  j     {L-. 

What  inheritances  may  be  difcontinuco,  ima  wnat 
not,  ^27.  b.  331.  b.  33«.  a.  b.  325.  b, 

Where  the  divefting  or  difplacii»g  the  e^ate  of 
another  by  alienation  fliall  work  a  difcontinuance, 
and  where  uot>  3a?.  b.-  '    •  "  s-r 

Where  the  alienation  of  a  corporation  was-a  dif- 
continuance to  the  fuccoflbra  at  the  cumiqon 
law,  and  where  not,  325.  b.  341.  b.  346.  v  ajad  b, 

347.  a. 
Where  and  what  aft  by  the  fai^(band  was  a  difcon- 
tinttance  of  the  lands,  6cc.  of  his  wife  at  theijom- 
mou  law,  and  what  (hall  be  a  difcontinuance' as 
this  day,  and  whew,    ifcod  what  not,  ^^afi.  a. 

per  toi.  pag.  -i  a.  n  t. 

What  a£i  or  conveyance  by  tenant  in  tan,  (ball  be 
a  difcontinuance  of  the  eftate  tail,  and  what  ^jpi, 
526.  b.  327.  a.  b.  328.  a.  334.  b.  ^  .   .     .  .  !, 

Where  the  fcoflFineut  of  the  hu(hand  b^ng  jointly 
feifed  in  tpccial  tail  with  his  wife,  thuU  bo  a 
difcontinuance  to  the  WToe  after  ihc  death  of  iho 

wife,  326.  b.  .*..  »*^i¥u^ 

Where  the  alienhlion  of  one  jointenant  ffiill  M 

no  difconlinuauce  to  his  companidfc  farvmug, 

188.  a.  127.  b.  n.  n        1. 

Where  a  partition  between  parceoors  lliaU  work  no 

difcontinuance,  173.  a.  ,^^j-.       *_-/. 

Vhjere  a  warranty  aimcsed'to^a  rel<ar»r  i>f  60Bfir- 

raation  ftiall.work  a  difcontinuance,  and  whcio 

not;,  3e8.  b.  329.  a.  33i>.  a.  . .  ,  - 

Where    the  rdeafc  of    an  abbot  with  warr^rfity 

Iball    be    no    dUcontinnancc .  to   his.  foccepor, 

329.  a.  . ,  '    v/      . 

Where  the  grant  of  a  rent  in  fee.  with  warranty  Jy 
tenant  in  tail  (hall  be  n9  difcontinuance  to  hi* 
iffue,  butat  hi^elcdion,  5.12.  b. 

Where  tenant  in  tail  of  a  rent  difff  ilJss  the  tor- 
tenant  a  feoffment,  by  luoi  with  warranty  J^all 
he  no  difcontinuance  of  the  rent,  jW. 

Where  a  grant,  rcleafe^  or  conarraatjou  m  m  to 
a  Icffee  for  years  lf>'  tenant  for  hie.  or  ui  tail, 
Ihali  work  no  difcoatinuanc«,  S%9.  b.  ^WO.#*  i>- 

3*J2  b 
Whwe  the  conveyance  of  an  inheritance  that  jieth 

in  livery,  whereto  no  Uvery   is   requUit^,  (IwU 

work  no  difcontinuance,  532.  b.  ^ 

Where  a  fine  levied  by  tt-naat  in  tail  of  a  reverfion 

umm  a  Icafe  for  yenrs  ftiall  be  a  difcoiiimuance  ; 

Jeciis  of  a  reverdon  upon  a  IcAfc  for  hifc^««ltfe. 

Where  a  leafc  by  tenant  m  tail  for  the  life  tff  the 
Ifffee  was  a  di'lcontinuance  at  the  commoiLlaw 
during  the  particular  eftatc.  333.  «•  .^ft;  *^ 
338.  b.  Fide  Stat.  3«  H.  8,  cap.  «8.  whcfc  foch 
lealc  (hall  be  good  at  this  day,  asd  where  not. 

|j  4  u  hero 
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Where  the  freeMA  maj  be  diieoiiftiniied,  •ml  not 

.'thcTevCTfi<*nT«3Sr  a. 
VJjcrc  a  reverfion  in  fee  upon  a  leafe  for  life,  or 
-   gift  in  tail  being  executed  in  the  life  of  tenant 
HI  Uil,  who  nade  the  eftates,  (bail  b<B  a  difeo^ 
tinuance   to  his  iffae,  and  where  not,  333.  a. 
dS4»  1^  3S5.  b. 
VTbcre  a  giit  in  tail  by  tenant  in  tail,  and  a  reteafe 
to  the  donee  in  fee,  ilmli  be  no  difcontinuance 
alter  the  death  of  the  donee  witliout  tflne ;  ficiu 
of  a  leafe  for  life  and  fuch  releafe,  333.  b. 
"VThere  tenant  in  tail  makes  a  eift  in  tail,  a  feofF- 
avent  in  fee  bj  the  donee  (liaTl  be  no  difconti.m- 
aoce  ai^r  his  death  without  iflbe,  3S7.  b. 
Where  tenant  in  tail  rnakei  a  feoffment  of  a  manor 
with  an  advowfon  appendant,  and  dies,  his  iflTue 
may  prefent  before  recoitti nuance  ;  feeut  it  the 
feoffee  had  prefented  in  the  life  of  the  tenant  in 
tail,  338.  b. 
Where  a  fine ^ur  grant  and  render  by  tenant  in  tail, 
not  executed  in  bU  life,  ihall  be  uu  dil'coutinn- 
ance  to  his  iffue,  333.  b. 
Where  a  reverfion  with  warranty  not  executed 
iu  the  life  of  tenant  in  tail  Ihall  be  no  dn'con- 
tinunnce,  ibid, 
Whe:e  tenant  in  tail  drffeifes  his  leflce  lot  life,  and 
make^  a  feoffment,  and  the  leffce  Ciea,  ihi«  Ibatt 
be  uo  dilcootiouaucc,  333.  b. 
Where  a  feoffment  by  tenant  in  tail  to  him  in  the 
reTerfion  or  remaluder  Ihall  be  a  difcontinuance, 
iind  where  not,  Si^.  a. 
Where  a  reverfion  may  be  revefted,  and  yet  the 

diCcontinuance  remain,  335.  a. 
Where  the  eftate  which  wrought  tlie  difcontinu- 
'  Mooe  is  defeated  by  entry  for  conditiou  broken, 
&c.  the  difcontinuHi^e  itlclf  is  avoided,  336.  b. 
Where  and  by  what  means  an  eftate  tail  may  be 
difconlinued  by  him  thai  was  never  feiled  oHhe 
fame  eftate,  and  where,  and  by  what  not,  338.  b. 
.  339..  a.  b.  340.  a.  347.  a.  b. 
Where  the  efcheatof  a  re\erfion  In  the  life  of  tenant 
.  in  tail  not  executed  in  his  grantee,  ihall  work  no 
■  difcontinua^ice  to  the  iflue,  340.  h. 
Where  the  alienation  of  a  parfon,  prebend,  kc, 
ihall    bCkUO    difcontiuuauce  to   the  fucceffor, 
341.  a.  b. 

Birparagement.in  Marrifls:e.  See  ^larriage, 

Wardftiip.  ^-'.^   ^, 

Tbe   etymology    of  the    word    (difparagement) 

80.  a. 
The  feveral  kinds  of  difparagemetits  in  marringe, 

and  what  Hiall  be  faid  a  dirjMragemcnt,  and 

what  not,  80,  a.  b.  82.  a. 
The  pcnahy  incurred  by  the  lord  for  fuch  difpa* 

ragement,  80.  b.  ^ 

Where  a  difparagement  by  one  jotnteuant  Ihall 

be    a    fori'eilure  of  the  wardfhip  as  to  botb» 
*  80.  b. 
Upon  difpafagemcDt  to  the  heir  who  (hall  enter 

and  ouil  the  guardian,  and  who  not,  81.  a. 
•  Where  the  heir  after  dilpvsg^nient  Iball  be  in 
.  ward  again,  aiid  where  not,  80.  b. 

Diflfeiiee,  Difleifor. 

Wliat  he  may  and  what  he  may  set  do  befcre  re- 
entry, 256.  a. 


Diffcifiik  Ste  Abatemeat;  Affife,  Cowr- 
ture,  Contiauftl  Claim,  JoiatenaoSs^ 
Judgmeat,  Tenant  at  Su^rance. 

The  definition  of  a  diffclfin,  and  the  figoificatifoa  «f 

the  word,  153.  b.  181.  a. 
What  Ihall  be  faid  a  Uiffeifin  of  a  rent  feck  to  have 

an  affile,  and  what  not,  153.  a.  b.  161.  b. 
What  fliaH  be  faid  a  dtffeifin  of  a  Kut  fcrrsccol 

what  not,  160.  b.  161.  a.  b. 
What  fliall  be  faid  a  diffei&n  of  a   rent  cbac*^ 

161.  b. 
Where  a  man  ihall  have  feveral  affifes,  foe  viie  & 

fetfin  of  one  and  the  Tame  rent,  153.  K 
Where  an  affiff  lieih  a^aiuft  »  coadjotor,  or  reaa- 

fellor  to  a  diffeifiu,  notwithftaudihg  the  deat^tf 

the  tenant,  18.  b. 
Where  the  aprcement  of  him  in  the   reveffee  # 

a  diffeifm  of  the  tenant  for  life  to  his  ofc,  "ftiS 

make  him  a  diffeifor  in  fee,  108.  b. 
Win  re  a  fJiffciCn  of  the  tenant  in  a  jurfrcipe  by  is 

deaiaudant  to  the  ufe  of  others,  flmtl  not  sibei 

the  writ,  108.  b.  . 

When'  the  entry  of  a  man  into  lands  of  his  0*84 

wrong  fliall    be  a  diffeifip,  notwitbftaxiding  ki 

claim  t  J  hold  at  tht  will  of  the  tenant,  f71.  a.^ 
Wli^re  a  particular  tenant  hoIdjrr;g  over  his  eiafe 

ihall  be  reputed  n  diffeifor,  abator^  &c.    ssii 

where  a  tetiant  at  fiuTerance,  271.  a. 
Where  he  in  the  remainder  fof   life  diffdies  A« 

particular  tenant,  by  the  drath  of  the  tenant  tfei 

diffeifin  Ihall  be  purged.  576.  a. 
Where  the  ■  confeffion  of  a  dilfeifin  (ball  be  p^ 

judicial  to  the  tenant  in  a  real  adljooj  and  visa 

not,  ?87.  a. 
Where   the    payment  of  rents   or   ferriees  to  » 

ftranger  by  the  tenunt  (hall  be  a  difTeifin  to  the 

lord,  and  where  not  but  at  hi^  election,  323.  ii 

and  b.  324.  a.  and  b. 
What  atls  by  a  diffeilbr  (ball  be  ^ood  to  biodlK 

diffeiiee,  and  what  dot,  35.  a.  357'.  b.  58.  K 
Where  tenant  for  years,  guardian,  tenant  by  cMi 
&c.  by  their  fepffnent  (hall  be  diflbifoirs,  39^ 

b.  *S67,  a.  b. 

Diftrefs.     See  AUommcnt,  Rafcous,  Si^ 
r2  U\^'J\L    32 /i.  8.r.  37. 

The  derivation  of  the  word,  96,  a. 

Of  what  things  a  di&refs  may  be  taken*  and  tf 

what  not,  47.  a.  b. 
How  the  difirefs  ought  to  be  demeaned,  47.  b. 
What  ihall  be  faid  afulficientpouad 'toimpflHdi 

diftrefs,  and  what  not,  ibid,  * 

Where  a  difirefs,  in  the  night  fliall  be  good^aaJ 

where  not,  142.  a. 
DiiVrels  infeparably  incident  to  ererjfervioe,  %SB.k 

151.  b. 
For  what  fervice  inccrtain  the  lord  may  dSfitn^ 

and  for  what  not,  96^  a. 
Where  a  diffrcfs  Ueth  for  a  rent  feck,  153.  m. 
Where  the  lord  may  difirain  the  cattle  'of  kit  If* 

nam  out  of  his  fee,  and  where  niot*  161.  a. 
Where  the  owner  may  make  refiDous  of  a  ^diftnk 

taken   for  damage*feafant  oat  of  the  laad  a 

which,  &c.  ibid. 

For   damage  fcafaut«  where  it  maft  be  vAta, 

161.  a. 

Dirorce. 
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DIverce,    See  iSaftard,  Dower,  Marriage. 

The  deriTttion  of  the  word,  235.  &> 
riie  f'everal  kinds  of  div«reei»i^M. 
A  vinculo  matrimfmii,  whikt,  Sf*  a.  235* 
A  mcnwdt  et  (horo,  what,  92.  a.^ 

Donatives, 
How  they  axe  madc»  344.  a. 

Double  Plea.    -See  Plea. 

Wlie^tt  and  why  fuch  plea  not  allowahle  in  law  by 

one  tenant  aud  defendant,  ^5.  a.  30-%.  a. 
TrVhcre  in  pleSs  diiatorv,  duplicity  ot  matter  may 
.  bio.il fed;  fecat  iu  picas  peremptory  and   per* 

petual,  304.  a. 
^^  what  means  a  man  having  divers  di£^n£l  mat- 

jlcrs  in  «xcare  or  bur  of  au  adtion,  may  take  ad- 

▼antafic  Qt  tljcui  all,  304.  a* 

Dover.   See  Adtneafur^ment,  Attornment, 
Curtefy,  Jointure,  Watte,  >Varranty. 

The  definitiQivand  derivation  of  dower,  30.  b. 

The  divera  kinds  of  dowers,  S3,  h.  39.  b. 

The  defcnpiiou  of  dowe^  al  tUe  cooimon  law,  30.  b. 

33.  a.  S3,  b. 
What    things  requifitc   to  the  confuxomation  of 

dower,  31.  a.  32.  a. 
Tb*»  wife  of  wliat  perCon  fliaH  have  dower  of  the 
lands  of  her  hu&aod,  and  of  what  not,  30.  b. 
SI.  a.    . 
Tlic  privileges  iuddent  to  dower,  31.  a. 
Of  what  inheritances  the  wife   (ball  have  dower, 
and  of  whajt  not,  aud  in  what  manner  they  ihall 
.  be  affigned  unto  her,  30.  b.  3^.  a.  37.  b.  164^  b. 

1^5.  a.  '.k')7,  a. 
IV hy  the. law  made  this  provifioa  for  the  wiiej 

31.  a. 
"Why  dower  may  he  od  ifiium  e^cUfus  not  ad  ofiium 

eafiri,  31.  a. 
Of  wliatcafile  or  manAon-houfe  the  wife  ihall  be 
endowed,  and  ol  what  not,  30.  b.  3(3.  b.  3^.  b. 
Itij.  a. 
Of  what  fcifin  of  her  hulbaod  the  wife  ihall  be 

-  endowed,  3\.  a.  SS6.  b.  $58.  b. 
■\Vueic  the  Wife  ihall  not  be  endpwed  of  the  fcifin 
of  iter  liuft>.ind  had  by  intrnfion  upon  the  king's 
f^oQcilipn^,  30.  l>-  ■  /     ■ 

J)os.de.diitei  where  it  ihall  be,  aud  where  not,  31.  a.  b. 

40.  b. 
Where  the  wife  Oial!  be  endowed  of  an  efiate  of  her 
hnibaiid  determined,  31.  b. 
.  Where  die  wife  fliall  no!  be  endowed  upon  a  re- 
:  aitter  or  alteration  of  the   ellata  lo  the  heir, 
31.  b. 
.  y9\^t  the  wife  ihall  not  be  endowed,  albeit  the 
'  ifrue  by  poilibiUty  may  inherit,   et  i  converjb, 
'  ^tfa.  40.  b. 
Where  the  wife  being  an  alien   or  Jew  ihall  be 

endowed,  and  where  not,  31*  b. 
i^htrt  tbe  wife  (hail  liave  dower  of  a  thing  fuf* 

peoded  or^extiiift,  and 'where  not,  32-  a. 
Where  the  wite  ihad  be  endowed  according  to  the 
iioprovcment  or  decay  of  the  value  of  her  huf* 
hand*s   edate  after  his   death,  and  where  not, 
38,  a. . 
Where  the  f^ife  divorced  flxaU  have  dovrer,  aud 


i  ... 


where  not,  Ri»d  why,  32. «.  SS:  b. 
Where  ihc  wife  Hiall  iofe  her  dower  by  eiopea^nta 

aad  where  not,  33.  a. 
Where  the  wife  fhail  be  endowed  in  feveralty  by 

metes  and  bootids,  and.  where  not,  32.  b.   • 
Where  a  charge  fliall  he   jjood  againii  th^  irifi? 
■    made  after  hei:  *i*^c  to  dower,  and  where  not, 

32.  b.  33.  a.  173.  a. 

Where  the  wife  (hall  lofe  her  dower  by  the nt* 
taioder  of  her  hatband,  and  where  not,  9i&  a* 
37.  a.  41.  a.  392.  h.  ;         '    ' 

Wbcro  the  wife  ihall  recover  damages  in  a  writ'fif 
dowtrr.  And  where  not,  38.  b. 

What  (hall  befaid  a  good  plea  in- dower  to  bacthe 
wife  of  damages,  S3  a,  '  ♦'".*'' 

To  what  purpoies  the  dower  of  the  wife-ihall^  be 
laid  a  continuance  of  the  eftate  and  poifeffiBiiof 
her  hu(band>  and  to  what  not  ^Ml#  a.  f44«B.  •: 

Of  wliat  age  the  wife  ought  to  be  to  have  dosver, 

33.  a.  37.  a.  •  ■'> 

What  ihall  be  faid  a  good  marriage  aa  to  dower,  and 

what  not.  33.  a.  b.-  •    « 

Where  the  dilability  of  the  wife  during  covertarK 
being  removed  before  the  death  of  her  huihand, 
(he  (hail  be  endowed  from  the  irfc  feifin  of  her 
huibaud,  and  where  not»  33.  ft. 

Where  the  wife  ihall  have  dower  which  cannot 
have  an  appeal  of  the  death  of  h6v  huibaud,' et  i 
cowerfo,  3S.  b.         ,  •        *' 

Upon  what  death  of  the  hulband  the  wife  ihall  be 
endowed,  and  upon  what  not,  33v  b.  133.  b. 

Where  by  cuilora  the  wife  ihall  be  «adowed  df 
tbe  whole,  and  where  of  the  moiety,. and  where 
but  of  the  fourth  of  the  hoihaml's  ellate,  and  M 
what  place. fach  cuitom  is  pleadable,  33.  b.  J 10. 
b.  111.  a.  •  _ 

'  The  defcripiion  of  drnver  ad  ojlium  eecUfuh 34.  a." ' 

Where  fuch  dower  iball  be  good  withoat  deed, 
34.a. 

At  what  age  the  huiband  may  end^w  hia  wife  ad 
tftium  ecelefut,  34.  a.  38.  a. 

jjfuch  endowment  not  good  by  tenant  in  tail,  39.  a. 

Where  tha  wife  fliall  enter  into  her  dower  after 
the  death  of  her  huiband  without  aifignaeat,  ttJS 
where  nuti  34.  b.  37.  a. 

Whut  things  are  reqaidte  tb  aifignment  of  dower, 
34.  b.  35.  a. 

By  what  perfons  fuch  aiQgament  may  be  madc^ 
34.  b.  36.  a. 

W^erc  affigiiment  of  dower  by  a  dilTetfor,  &c.' 
iliall  be  good  againft  the  difleifee,  and  VHtfre 
not,  35.  a,  3.57.  b.  •    '  ^ 

Where  one  tenant  of  the.  land  (hall  tako  advantage  oJT 
an  ailigiuuent  of  dower  made  by  anothefr'  te- 
nant, aud  where  not,  36.  a.  ^  ' 

Of  what  things  argument  of  dower  may  be  mad^ 
34.  b.  39.  a. 

Wlirre  an  afligument  of  dower  ihall  work  a'di^* 
.gree  to  have  a  writ  of  entry  .in  the  per,  ibd 
where  not,  239.  a. 

The  ilefcription  of  dower  ex  afinl»patrigy  Hfhfi'^pf 
what  tenaiaenu  fuch  endowiaen^  may  be  tamde,^ 

35. ».  *      •      '^' 

By  what  perfon  fuch  endowment  ihall  be^goed, 

and  by  what  not,  35.  b.  37.  a. 
At  what  age  a  man  may  endow  hii'wife  ex  ajjenf^ 

patri9, 35.  b.  38.  a. 
Dower  M  i^fn,  matrii,  fi%trii,  fc.  irhtre  gqod\ 

aad  wbciG  not,  35.  b* 

Of 
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Of  i»hat  part  of  tfw  lud  dower  ex  o^bt/U  ^trif, 

and  dd  0^»m»  eeeleji^  m&y  be  made,  34.  b.  36.  a. 
HThere  the  wife  may  difagree  to  dower  od  tfiium 

geeUfie  or  <x  ttfftnfit  pttris,  and  wberc  agreement 

to  one  dower  (hall  bar  her   of  another,   and 

where  nat,  36.  a. 
What  (ball  bo  (aid  a  faffident  mSt  by  the  wife  to 

detennine    her  election   to  dower,  and  what 

not.  145.  a. 
The  defcription  of  dower  dt  Jb  fluU  betdt,  3B.  a. 
Where  the  wife  (hall  retain  (br  part,  and  recover 

i^aiaft  the  guardian  in  Ghivalry  for  part,  39.  a. 
Where  a  writ  of  dower  lieth  againft  Uie  guardian, 

Ottd  where  againft  the  heir,  38.  b. 
What  (hall  be  a  good  ptea  by  the  guardian  in  bar 

ef  dower,  and  what  not,  39.  a. 
What  fliail  be  the  foreft  provi6on  for  the  wife  for 

her  dower,  34k  b.  36.  b.  37.  a. 
Wb«fre  a  prote^on  may  be  caft  lA  a  writ  of  dowcft 
/   and  where  not,  131 .  a. 

\ 
Drench,  ^ 

Wtra  are  fo  called,  5.  b. 

Dunmn^  Duna^  Dun, 
Wlkat  they  are>  4.  b. 

I>UM  fuU  infra  JEtatem,    See  Entry,  In- 
fant, JoLntenant. 

Where  and  by  whom  fueh  writ  liech,  247.  b. 
Where  baron  and  feme  infants  join  in  a  feoffment 

by  indenture,  the  feme  after  the  death  of  her 

huibaad  may  have  a  dfOn/mt  infra  mtatetn ;  fteut 

where  herfelf  was  of  full  age  at  the  time  of  the 

feoffment,  337.  a. 
Where  an    infiint  tenant  per  outer  vie  makes  a 

feoffment,  and  ceftui  fne  vie  dies,  dumfuit  ivfra 

mtaiteM  Ueth  not,  336.  b. 
Wiiere  upon  a  feoffment  by  two  jointenants  within 

age,  a  dum  fmt  infra  €tatem   lieth   by  them 

feverattyi  337"!  a. 
Where  two  jointenants,  one  within  age,  and  tl^e 

otiier  of  full  ace,  make  a  feoffment,  the  infant 
*  larviving  fliall  have  a  dam  fuit  infra,  f  c.  but  for 

A  moiety,  S37.  b.  ^ 

.  JD.um  ttOH  Compos  Maitis,    Sec  Attommeot, 

Entry,  Idiot. 

The  feveral  forts  of  nem  cempog  mentis,  247.  a. 
'By  what  means  a  lleoffment  or  other  cflate  made  by 

a  non  compos  mentit  may  be  avoided  during  hu 

life,  and  by  what  not,  247.  a.  b. 
Where  a  fine  or  recovery  by  a  mm  eompat  mentis 

ihdll  bar  his  heir,  S47.  a. 
Where  a-  nan  eompat  mentis  imy  be  a  purchafor* 
"2,  b. 
By  wi)at  perfon  a  writ  of  mfn  compos  mentis  lieth, 

*  and  b  V  what  not,  247.  b. 

Where  the  ad  or  wrong  of  a  non  eompot  mentis  fliall 
"-' -be  imputed  to  him,  and  where  not*  247.  b* 

Eire. 

The  iignideation  of  the  word,  293.  b. 

I'hc  authority  a^d  manner  of  proceeding  of  the 

*  Jufticesio  eire  aneieatly,  293.  h» 


Eledion.    Set  Anmityy  Avtrtrrf^ 

Warranty. 

Where  a  man  having  (everaL  reAedica  fir  am 

thing,  the  eledaon  of  one  reaied  j  lk»ll  ooodUt 

him  as  to  the  otfater,  and  wheM  noC  t46.  &; 
Where  an  ele£lion  is  given  to  fereral  perfoa^  & 

ele6lion  of  which  of  them  ihali  ftaad,  S45.  a. 
Where  of  two  feveral  things  who  ftall  bave  ^ 

eleAion,  145.  a. 
Where  foch  eledion  ought  to  be  in  tbeBfe  of  d« 

parties,  mid  where  not,  145,  a. 
Where  a  man  by  his  wBl  and  wrong fhali  lafehi 

election,  145.  a. 
Where  the  privilege  of  eledion  ihaH  delbea^  « 

is  transferrable  over«  and  where  not,   4&k 

166.  b.  186.  b. 
Where  it  ihall   be  in  the  elecUon  of  ifie  teemi 

to  Touch,  &c.  by  reafon  of  a  warranty ^  in  dari, 

or  in  law,  384.  b. 
Where  tbe  lord  may  eled  to  hoTO  (he  HwiiJft'y 

of  the  heir  of  his  tenant,  or  take  bMidSdf  to  ik 

feigniory,  83.  b, 

Elegk.    See   Execation,   Stat.    JF^,  t. 

Citp*  i8. 

Such  writ,  whence  fo  called,  and  where  it 

289.  b. 
What  thingv  the  (heriff  may  deliver  in 

upon  fuch  whtf  aad  what  not«  289.  b. 

Elopement.    See  Dower« 
What  eiopenent  is»  32;  a.  h.  , 

Emblements, 

Where  a  leffee  at  wiU  flmH  have  the 

after  his  eftate  determined,  and 

a.  b. 
Where  a  tenant  for  life,  or  his  cxeCntors» 

the  emblements  aft  vr  bb  eftate  ended* 

not,  55.  b. 
Where  the  leff^t  for  year^  of  a  tenant  ibr  ....- 

have  the  corn  after  the  deatii  of  his  lef«r,5xh 
Where  tbe  holband  fows  the  land  of  his  vife^  Is 

executori  (hall  have  the  com,  55.  b. 
Where  the  hoiband  jointenant  widi  his  wife  kn 

the  ground,  the  wife  furvifing  Ihall   base  ik 

com,  iibUdm 
Where  laods  defcend  to  a   daoghtrr    who  iam 

the   ground,  the  fon  bora  after-  ihall  not  haw 

tbe  corn>  ibid. 
Where  tbe  eltate  of  the  tenaxft  is  defeated  by  ar%|t 

pamiionnt,  forfeiture,  condition,  &c.  tbe  ttfam 

ihall  not  have  the  com,  t6id. 
Where  the  diffeifee  by  his  regrefs  <hali  have  As 

emblements  fevered  before  the  entry,  AiJU 
Where  tenant  by  ftatute-merchant  fows  tibe  \ak 

and  after  is  fatiafied  by  a  cafnal  pEro&t,  be  M 

have-  the  embleroeat^  t6td. 
The  remedy  which  the  tenant  bathto  oone by  tk 

com  after  his  eftate  ended,  56.  b« 

Embracery.  ^ 

Tbe  iigilificatioQ  of  tbe  word,  369.«.      -     I^ 

£otiy* 


aSi. 
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Siitfy;  aad  Entry  congeaUe,  Set  Abei- 
ance,  Bafiard,  Condition,  Continual 
Claioi,  Degrees,  Difcontinuance,  Dum 

I  Jf^^  infrik  J^aiemy  Freehold,  Jointe- 
nants^  Statute  of  Marlbridge^  Surren- 

^-     der. 

Tbe  diTen.wiitt  of  entry,  339.  a. 
The  feverai  writs  of  entry  fur  diffeifin,^  and  where 
^      c«^h  vrit  UeUi»  238.  b. 

Where  an  entry  geaeraHy  into  one  acre  (ball  be 
(aid  an  entiy  into  others*  and  where  an  entry  into 
part  (hall  be  an  entry  iulo  the  whole*  and  where 
not,  1^  a.  b.  t5$,  b. 
Where  the  entry  of   one  parcener  (hall   be  ac- 
counted in   law  the  entry  of  both^  and  where 
.    .  not,  343.  b.  .373.  b«  374.  a. 
l/vbere  the  entry  of  a  ftranger  to  the  nfe  of  him 
that  hatli  rig^t  or  title  of  entry  (ball  veft  the 
eftote  in  him  before  agreemeut,  and  where  not* 
.     .  94!>.  a.  358.  a. 
^Vbat  iGt  upon  the  laud  b;  him  that  hath  a  right 
of  entry  fliall  amount  to  an  entry,  and  what 
notr39.  b.  245.  b.  S^.  a. 
Where  an  entry  into  one  acre  in  the  name  of  other 
acres  In  the  fame  coanty  (ball  be  fufficieut  for 
holh,  and  ^here  not*  2^2.  b.  per  tat.  pag, 
Why  anciently  a  Ions  poifelfion,  aad  why  at  this 
day  a  difcenL  ihall  take  away  the  entry  oi  him 
that  right  hath,  237.  b. 
The  difcent  of  Y^iat  inheritances  (hall  toll  an  entry, 

and  of  what  not,  237.  b. 
The  difcent  of  what  e(Ute  (hall  toll  an  entry,  and  of 

what  not,  239.  a. 
Where  the  dying  feiied  of  -a  fei(m  in  kw  (hall  toll 

an  entry,  839.  b. 
Y'here  the  4y^ng  feifed  of  a  reverfion  or  remainder 

ihall  toll  an  entry,  and  \vhere  not,  239.  b. 
Where  Uie  difTeiCor  makes  a  leafe  for  bis  own  life, 
pad  dietli,  (hjs  difcent  (hall  not  toll  the  en(ry  of 
a  difleifee,  239.  b. 
xWliene  a  cflllatenii  difcent  (hall  toll  an  entry,  as 
-    veil: as  a  lineal,  239.  b. 

Where  a  difcent  after  a  recovery  and  before  exe- 
•><  cvoon,  ihall  tak*  away  the  enory  of  the  recoveror, 
>;  aad  whtte  not,  238.  a. 
c.Whera  adilbent  ca%  tlie  diiTeifee  beinit  in  prifon, 
(hall  not  toll  hia  entrv  ;  feent  of  a  {Mrfen  reclufe, 
1  ■/    Of  where  the  diflcmn  was  before  imprilotoment, 
-  259>>  h.  259.  n.  per  tat,  pa^. 
Where  a  difcent  ca(^.  the  dilTeifce  being  beyond  fea, 
'  -  (hall  nor  toll  las  entry,  2tiO.  a.  bk  24»|.  a.  203.  b. 
Where  a  difcent  call  \n  time  of  vacation  of  an  ab- 
katliy  or  other  fole  corporation  (hall  not  toll  the 
..t:.  vRtry  of  the  tucceflbr,  263.  b.  264^  a. 
'  .-Where  a  tide  of  e«try  (hall  not  be  tolled  by  a  diC> 

cent,  240.  a.  b. 
>  IVhere  the  entry  of  the  di(reifee  (hall  be  congeable 
upon .  the    lord  by    efchoat,  and   where.  mof| 
.•i'i.if40.a.  • 

I  iWha^  upon  the  dKeent  the  heir  if  remitted  to 
.aiipther  ell  ate  than  bi«  anceftor  died  feifed  of,  the 
J  entry  eff  the  idiifeilee  }%  congeable,  238.  b. 
)pViiere  a  diflaifor  made  a  gift  in  uil,  and  after 
fivers  diCcents  the  ifTue  in  taiTdies  vithont  ilTue, 
i^he  entry  of  tlte  di(Iei(ee  (hall  be  eongeable 
upon  hiiQ  ia  the  revexiloa  ot  teaitiiidcri  3^  l» 


Where  the  entry  of  the^dUTe'tfee  fhall  hp  eeitgeltHe 
upon  the  diffeifor  uotwithflaadittg  dieert«ieaa 

.  difceots,  or  a  purcliafe  of  the  freehold  fr^igMis 
father,  upon  whom  the  land  de(cended#  2S%,  b.    - 
242.  a.  248.  a.   . 

Where  an  infant,  letTee  for  life  of  a  difleiCbr,  ift  dif> 
feifed,  and  a  difcent  oalt,  the  entrv  of  the  diffieKOfee 
fliall  be  congeable  upon  the  inunt  aAerhil  re- 
entry, 238.  b.  248.  a.  .         .     " 

Where  tlte  entry  of  a  patentee  of  the  king,  4>r7a 
devil)fe  of  lands,  (hull  be  congeable  notafjih-  • 
ftanding  a  difcent  call  upon  aA  introfiouj4H-  e* 

240.  b. 

Where  the  entry  of  the  dilTeifee  (hall  be  eMgeable 
upon  the  wife  of  tlte  diffeiior  after  endowalVllt^ 
notwithftaiidiug  the  difcent,  240.  b.  341.  a*  - 

Where  upon  the  abatement  of  the  difllslfce  thfhiflfa 
of  the  diffeifor  recovers  in  dower,  the  eottV  of 
the  di(reilee  after  (hall  not  be  congeable jj/eikt 
if  he  had  affigned  hec  dower  in^is,\^t.  b«i 

Where  the  entry  of  the  difleifee  upon  tenant  for 
life,  (hall  divcit  the  reverAon  fettled  in  the  kin^ 

241.  a. 

W^here  a  difcent  mediate  to  the  dying  feifN  of  tTia 
ai\f  odor  (hall  not  ouit  the  diffcifce  of  his  entry, 
341.  b. 

Where  a  difcent  call  upon  the  difTeifin  or  abate- 
ment of  the  younger  brother  Ihall  tolf  tiie '  <ftitry 
of  the  elded,  and  where  not,  342.  a.  b.  243.  a. 

Where  a  difcem  cad  upon  tlie  abatement  o^<yne 
parcener  fltail  toll  the  eMtry  of  her  (liter  as  to  her 
moiety #  and  whert-  not,  243.  a.  b.  .? 

Where  a  man  dies  feifed,  his  wife  enfeintf  a  difcepit 
caft  upon  the  abatement  of  a  (tranger  fliail  toU  the 
entry  of  the  iffuc  born  after,  245.  b. 

Where  a  difcent  (bail  take  away  the  entry  of  an 
infant  that  right  bath,  and  where  not,  245^  b. 
246.  a. 

Where  a  difcent  call  during  the  coverture  (hall 
toll   the  entry    of  the    feme,  and  where  not* 

246.  a.  b.  353.  b. 

Where  the  entry  of  the  heir  of  a  ti«a  eeaifws  menttt 
(hall  be  congrable,  notwitbtlanding  a  difcent  or 
alienation  in  the  life  of  his  anceftor,  247.  ik  b. 

In  what  cafes  the  entry  of  the  heir  (ball  be  conge- 
able, where  the  entry  of  his  anoeftor  was  tuaU 

247.  a.  b.     ' 

Where  tlie  entry  of  an  hifant  after  Ms  fell  age  Ihall 

be  congeable  upon  his  aUenee,  t48k  a.  . 

Where  an  infant  diffeifor  enters  apon  the  helr~of 
.     his  alienee,  the  eatry  of  tlie  diflcifee  (hall  be 

congeable  upon  the  infant,  349.  a. 
Whutc  a  difcent  by  rcafon  of  profeflion  in  relieiott 

(ball  not  toll  the  entry  of  the  difTeifee,  248.  b.' 
Where  a  difcent  Hiall  not  toll  the  entry  of  a  feflee 

for  years,  tenant  by  eU^it,  &c.  340.  a. 
Where  a  difcent  in  time  of  war  (half  not  toll  aa 

Arry,  249.  a.  b. 
Where  a  dying  fc?fbd  and  a  fucceflion  (hall  not  toll 

an  entry*  250.  a., 
Where   (he    hafband  within  age  difconllnaes  the 

linid  of  his  wife,  the  entry  of  the  feme  aAef  bif 

death  (hall  be  conffeabfe  upon  the  difcdntiimee, 

$36,  b.  337.  a. 
Where  an  infant  tenant  in  general  tail  in  the  right  ef 

hu  wife  difcontinuea  in  tail,  and  diea,  Uie  eairy 

of  his  heir  or  feme  (h»il  be  OMigjMUe  ufoatbe 

dMcQotinuee,  337.  m. 
Where  an  infant  tenant  ia  tail  makes  a  faQfTiaent, 

aitfl 
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«nd  after  is  attainted,  and  dies,  the  entry  of 
his  iCue  is  not  cuugeable  upou  the  feotfce« 
337.  a. 

tVbere  two  infanli  jointenants  inak«*  a  feoffment, 
tiie  entrvof  tiie  funrivor  ihall  be  coogeable  iulo 
the  whole,  337.  a. 

^'here  the  baron  difconttnaes  tlie  land  of  his  feme 
for  life  by  the  ferrender  of  ihc  tenant,  the  entry 
of  the  heir  of  the  feme  is  coneeable  upon  tb« 
baron  in  the  life  of  tenant  for  Uk,  380.  a. 

Where  baron  and  feme  and  a  third  perfun  are 
jomteoiints,  and  the  baron  makes  a  feoffment 
and  dies,  .the  entry  of  the  third  perfon  ftirviviag 
ihaft  be  congeable  into  tlie  whole,  and  where 
but  to  a  moiety,  327.  b. 

Where  a  diffcHor  makes  a  Icafe  for  life,  and  levies 
a  fine  of  the'  rcverfion,  and  five  years  pafs,  the 
entry  of  the  diffeifee  is  not  congeabje  upon  the 
tenant  for  life,  298.  a. 

Where  apon  ndntenore  pleaded,  or  difdaimer  in 
tiformcdon,  the  entry  of  the  iffue  in  tail  (hall  be 
congeable  upon  tlie  tenant  before  judgment, 
362.  a. 

W'here  two  jointenants,  one  within  age,  and  the 
other  of  full  age  be  ditfeifcd,  and  adifcent  caft, 
and  he  of  full  age  dies,  the  entry  of  the  other 
ihall  be  congeable  into  the  whole,  364.  b. 

Error.    See  Releafe. 

VHrne,  and  upon  what  judgment  fucb  writ  lieth, 

and  where,  and  upon  what  not,  168.  a.  2B8.  b. 
Where  a  releafe  in  all  anions  ihall  be  a  good  plea 

in  a  writ  of  error,  and  where  not,  288.  b» 
Where  after  recoverv  in  a  real  adlion,  a  releafe  by 

the  tenant  of  all  his  right  in  the  land.diall  bar 

him  of  a  writ  of  error,  289.  a. 
Where  a  recovery  by  default  againft  a  pian  out  of 

the    realm  in    the  king's  fervicc  Ihall    not  be 

avoided  by  error,  262.  b.  . 

Tliis  ssTil  Ties'  00  judgments  in  coort^  of  record 
'only/ll7.  b.  '  ' 

On  a  recovery  of  a  fr^hold,  who  may  bring  it^ 

251.  b.       , 

Eicheat.    See  Acc(!ptance,  Attainder,  Cor- 
.  ruptiop^  of  Bloody  Entjy^  Heir^  Rebut^ 
ievj  KektioD,  Warranty. 

Tlie  ejyiQology  and  fignificaiion  of  the  word,  13.  lu 

•    92.  b. 

How  many  ways  an  efcbcst  may  happen,  13.  •• 

P2.  b.  • 

Where  upon  the  diffrJution  of  a  corporation  their 

lands  fliall  revert  to  the  donor,  and  Ihall  not 

efchcat,  13.  b. 
Where  tlie  dtffeifor  makes  a  feoffbent,  or  dies  {e'»(ed» 

i4pon  the  death  of  the  diffeiive  without  heir,  an 

efcheat  lielh  not,  268.  b. 
Where,  the  father  dieth,  his  fon  being  attainted  of 
.  trrafon,  the  Iand»ofthe  father  fliall  efcheat,  and 

not  go  the  king,  13.  a. 

Efcbeator. 

Ilis  office  Bind  duty,  13.  b. 
Why  fo  called,  tfrid,  92.  b. 
Hie  number  of  them  in  tinctent  and  modem  times, 
ibid. 


Efcuage.    See  Debt. 


The  etymology  of  the  word,  66.  b.   . 

The  fcveral  kinds  of  efcuage,  72.  b. 

Tor  what  time  fuch  tenant  is  bound  to  attmid  vpoa 

the  kingiaJiis  war,  68.  b.  69.  b. 
From  what  the  time  of  attendance  ihall  be  cea- 

puted,  70.  a.  71.  a. 
Where  the  tenant  may  perform  his  aUcodancc  If 

deputy.  70.  a.  b.  83.  a. 
Where  attendance  by  tenant  paravail  ifasail  czc^ 

all  the  roefnes,  69.  b.  78.  b. 
Where  attendance  by  one  jointenant  (ball  excsfe 

his  companions,  69.  b.  78.  b. 
What  perfons  arc  exempted  from  perfooal  perfun»' 

ance  of  this  fervicc,  70.  b. 
Where  efcuage  fiiall  be  affeffed  by  parliamepl.  aid 

for  what  caufe,  and  when  it  was  lail  affefl^ 

1 2.  a.  b. 

Where  the  tenant  dy^iig  in  the  arniy,  bU  heir  M 

be  excufcd  of  efcuagp,  7f.  b. 
Where  the  tenant  of  U»e  king  by  efcuag^  ftafl 

have  efcuage  of  his  own  inferior   texxajits*  fm 

their  not  attendance  'n\  the  war,  and  wbcae  ua, 

72.  b.  ^3.  a.  b. 
Where  and  what  efcnage  (hall  be  knight's  icnicr, 

and  what  focage,  72.  b.  87.  a, 
Kfcuage  generally,  which  fliall  be  intended,  73.  a. 
What  fcrvices  incident  to  a  tenure    by  cfco^ 

7%i»  a. 

The  remedy  which  lords  liave  (o  cxiine  bv  tkdi 
efcuage,  73.  b.  " 

How  it  Ihall  be  tried,  whether  the  tenant  waswai 
tbe  king  in  his  war,  or  not*  74.  a. 

What  fliall  be  faid  a  voyage  royal,  wherein  lock 
tenant  is  bound  to  attend,  69.  h.  130.  b. 

ffcua^e  uncertain  is  knight's  fervicc,  73.  a. 

'  certain  is  focage,  ibidJ 

Efplcas. 

In  a  writof  right  of  advowfoajflia]!  be  laid  iaitte 
incumbent,  17^%..  ^  ' 

Eflbigti.    5^e  Protcaidn.  /         ' 
Eflates,    See  Deviie,  Fee  SiRi{)le,    Fr«» 
hold,  Grant,  Heir,  J^iateiiahtsw  LhiH 
Idil. 

The  Ggnificatiou  of  the  word,  3^15*  a. 

Statut  undc  dtcitur,  9.  a. 

Where  two  feveral  efutes  of  the  fame  land  msj 
be^mH(  ft  J'emtl  in  the  fan\e  perfon,  aud  bo<, 
anil  when  they  (hall  be  faid  to  be  execiiteii  54Jw 
182.  b.  184.  a.  b.  338.  b; 

Where  the  cftate  of  a  man  for  bis  fvmk  lilfe  ^U 
be  efleeraed  higher  than  for  the  life  of  aootbcr 
man,  and  where  not*  41.  b.  42.  a. 

Where  fcyeral  freeholds  may  be  derived  <oiie  of  an 
eftate  for  life,  and  where  not,  42.  a. .    : 

Wliere  a  man  fliall  have  an  e&ite  for  fife  deter- 
minable at  wilj,  42.  a.  "-  .  ./ 

Where  an  incertain  intereft  in  lands  fliall  be. 
deemed  in  law  an  eftate  for  life,  and  wl^cre  bst 
at  will,  42.  a.  ^  : 

Where  tenant  for  life  bftTttig  k  he  cxne^ae'nMt 

,  a  remainder  in  tail,  grants  totum  ftttum  Jkmml 
both  eftates  fliall  pafs,  345.  a.  ■         *  ■ 

5Vhat  can  fupport  anotlteri*  and  wlnt  ikK*  54. 

Wbea 
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tVhen  the  greater,  ftill  drowa- Ihe  lt)fs,  when  Dot, 
$8.  a.  54.  b. 

Eftoppcl.    See  Verdi^. 
Tbe    Ss^^fic^ioi^  <^ '  deriratioa    of  the    word* 

The  feveri^]  kinds  of  eftoppelst  uid  by  what  roattfiir 
or  a6t  an  eftoppel  may  be  wrought*   and   by 
-what  not,  352»  a. 
"V^h^re  eftoppcls  oa^ht  to  be  reciprocal  to  bind 

both  parties,  35S.  a. 
Wher^  erery  eftoppel  ought  to  be  precifely  affir- 
-    mativ^  fud    cer.tain  to    every    iiAeiit,   303.  8« 

352.  b.  '  • 

'Where  oialtcr  neither  traverfable  nor  arterial  (hall 

be  no  .eftoppel^  S52.  b.  ' 

AVhere  acceptance  before  title  accraed  ihall  work 
,  '    iio  e({oppeI,  ibid. 
Wifeere  an  eftoppel  againft  an  eftoppel  (halt pat  the' 

matter  at  iargCt  353.  b. 
Where  the  adverfe  party  fliall  not  be  eftopped  to 
'  take  advantage  of  a  truth  apparent  in  the  re- 
cord, 352.  b. 
.Where  the  acceptance  of  an  eftate  by  the  hulband 
to  him  and  his  wife  ihall  efcop  him  te  alledge 
a  remitter  to  the  wife,  353.  a. 
What  perfons  ftiall  be  bound  to  take  advantage  of 

eftoppeJs,  and  what  not,  352.  a.  b.   , 
Of  what  eftoppels  that  go  lo  the  pcrfon  a  flrangcr 
Ihali  take  benefit,   and   of   what  not,   1$8.  b. 
332.  b. 
Where  an  eftoppel  of  the  partj)f  the  mother  fliall 
not  bind  the  \ieir  claiming    from    his    father, 
365.  b. 
Where  an  eftoppel  to  the  fon  defcending  mediately 
n|»on   his   father,   fliall   bind  him,    and   where 
not,  12.  a. 
Where  a  fleed  indented  (hall  be  an  eftoppel,  and 

where  nut,  45.  a«  47.  b.  363.  b. 
Where  a  man  accepts  a  leafe  of  bis  own  land  by 
indenture,  how  ioug  the  eftoppel  (hall  bn  faid 
to  continue,  47.  b. 
Where  in  a  nuperobiit  the  defendant  claimaby 
purchafc,  the  plaintiff  may  have  a  mwrtdancffiot 
agaiuft  her  for  the  whole,  146.  b.  164. 
Aioouclufion,  wbat,-and  whisnce  derived,  37,  b. 
Tu  whom  efioppeU  extend,  353.  a< 
Where  a  thing  alledgcd  by  way  of  fuppofal  in  ac» 

count  is  an  eftoppel,  and  where  not,  3.5^.  a. 
\Vho  may  take  advantage  of  eftoppels,  352.  a. 

Eftovers. 

The  derivation  of  t)ie  word,  41.  b. 
What  Kftovers  of  common  right  belong  to  a  tenant 
fti^  life,  ^'ear«,  &c.  ibid. 

Etymologies. 

The  uf«  and  benefit  of  etymoloffics,  68.  b.  86.  a. 
.       87.  a.  106.  b.  109.  a.  .137.  a.  177.  a.  fitc. 

Evidence.  * '  Set  Pleading,  Trial,  Verdid. 

The  dcrivatroo  of  the  word,  233.  a. 
The  extent  of  the  word,  and  what  matters  fliall  be 
^  faid  good,  evidence  to  an  euqueft,  ihid.. 
^bere  a. thing  donie  beyond  the  feaiinay'be  given 
in  evidence,  261.  b. 

**      '  Examples. 

Mu^y^t  npji  rc^ringanl  kgtm^  24.  a. 


*  Exceptidn, 

How  it  differs  from  a  refervation,  47.  a. 

E.Kchange.    Set  Partition* 

The  defcription  of  an  ezcliange,  50..  a. 

Of  what  things  an  exchange  Qiay  be  mad^,  and  of 
^vhat  not,  50.  b. 

What  things  requifite  to  thp  perfedlion  of  an  ex- 
change, 51.  Iv 

Where  an  exchange  ihaU  be;  geod  without  dtfed» 
and  where  not,  50.  a.  b. 

Where  an  exchange  ft  all  be  good,  albeit  there  he 
no  tranfmutation  of  poiTeflion,  5(f.  b. 

What  eqaality  ought  to  be  obferved  in  exchangee^ 
and  what  not,  51.  a.  per  %oU  pag. 

Where  an  exchange  of  lands  with  the.  king  (hall.be 

good,  .51.  a. 
ere  an  exchange  byMto  infant  il^all  be  good,  and 
where  voidable,  51.  b. 
Exchange  implies  a  warranty,  174.  a.  384.  b. 

-f muft  be  executed  in  ll>€  life  of  both  the 

parties,  51.  b. 

Excoumiunication. 

t  ■ 

Etcomwmnieatw^quid,  et  qu^tujdex^  133.  b. 

The  condition  of  a  perfon  excommunicated,  133.  b. 

What  (ierfuns  are  difabled  thereby  to  bring  aii  ac^ 

tion,  and  what  not,  134.  a. 
Where  an  excommunication  certitied  1\y  a  bifbop, 

ftiall  not  difiible  (he  plaintiff  in  an  adion  agaiib 

the  fame  bifliup,  ihul. 
"By  whom  excommunication  ought  to  be  certified^' 

and  what  certificate  ftiall.be  good,  and  what  not, 

131.  a. 
Where  an  excommunication  by  the  pope,  or  other 

foreign  authority,  ihall  not  dil'ablcthe  patty,  ibid. 

Execution.  See  Debt,  Payment,  Stat,  of 
A6ton  BvrneL  JV^.  2.  c.  45.  «y  H.  S. 
c.  6.    32  If.  8.  c.  5. 

TIte  legal  acceptation  of  the  word,  154.  "Vk 

pi  vers   maxims   in    law    concerning    execntioiM, 

289.  b.  •  -. 

WbtitethedemfiYidant  may  enter,  or  diftram^fter 

judgment,  and  bctbre.oaftoutioo,  and 'where  not, 

34.  b. 
Where  upon  a  judgment  in  debt  the  plaintiif  (haft 

have  execution  of  the  lands  which'  the  dei^n'dant 

had  at  the  time  of  ttfe  ^t  broaght,  and  wliere 

not,  102.  a.  *  . 

Where  by  difcent  of  part  of  the  lands  in  execution 

to  the  conufcc   the   whole  execution  (halt  be 

avoided,  iriO.  a,  •  .     ' '  ^ 

Where  tenant  in  tail  recovers  in  valne,''and  diea 

without  ifliie  before 'execaiion/ execution  fljall 

be  lued  by  him  in  the  Teverfio!»,252.  a.  ,. 

Where  at\er  a perfeft  exe^nilou  by  extent  returned, 

and  of  record,  there  ihall  be  no  te-exteiit  upon 

any  eviaion,  290.  a.        * 
Where  no  e.Tecution  by- elegit,  ftatotc-merchant, 

&c.  ihall  be  fued  againft  the  beir,  or  bis  mother 

endowed    by   the  heir  dur^g*  his   misorUyy 

290.  a.  .  ••        .         \       .   I 

Where  a  raptot  ad  fitisfaciendum  lay  at  the  eiiva* 

nion  law,  and  where  at  this  day,  290.  b. 
Within  what  time  writs  of  execution^  ought  to  be 

fued  forth,  and  where,  being  comtntnced  within 

-^  tha 
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tl^  time,  thej  may  be  ^Mtinted  after,  290.  b*  ^ 
VFl^ere  io  u  Wnt  of  esf  cutioo  no  pica  can  be  ad* 

milted,  buf  for  onCter  6nc^  the  judgment,  the 

pft^f  *9  to  pur  his  andita  querela,  t90.  b. 
Wbere  a  flFleafe  of  atl  debti,  duties,  d^ands,  ete- 

cutions,  iha])  difcharge  an  eaecutioo ;  ficnt  of  a 

relcafe  of  all  adions,  76*  a.  889.  a.  S91.  a.  b. 
iJVbere  a  rtleafe  of  alf  fuits  iball  bar  an  eaecution, 

'and  where  not,  t91.  a. 
Where  an  ezeeation  opon  a  recogaiaanca  vny  be 

defeated  by  a  deed  of  defaafance,  t9l.  a. 
Whete  a  man  may  have  execution  upon  a  recog- 

nizaoce  the  firft  day,  wilboet  flaying  till  all  the 

days  mennedf  t9t'  b. 
Sitactttiott  may  be  awarded  for  the  king  without 
.  fuit,  by  the  court  or  office,  f<^t»  a. 
for  a  common  perfoii  Oiall  not  be  awarded  without 

•fbe  party  prays  it,  $91.  a. 
la  difcbai^  by  a  relcafe^  a  debt  to  the  conufee, 

.J91.  a.  ^ 

Khere  none  can  be  made  till  a  feire  facia*  is 

brought,  tl^,  b. 

Executors.    See  Account,  AlTets,  Devifcy 
Obligation,  TeftamenU 

Where  a  remainder  for  years  limited  to  the  execu- 
tors of  J.  S.  (hall  vcft  prcfently  in  /.  S.  54.  b. 

Where  the  executor  (ball  have  remedy  for  the  ar- 
rearages of  rent  which  the  tefiator  in  his  life 
could  not,  146.  b. 

Where  executors  fhall  be  t>ound  by  the  obligation 
of  their  teftator  without  naitiing,  209.  a. 

In  what  refpeds  the  executor  Ihall  bd  fnid  more  to 
•feprefbnt  the  perfon  of  the  te1iator»  thun  the  heir 
the  perfon  of  the  aoceHor,  209.  a.  b. 

WJ^e  an  executor  (hall  be  reputed  in  law  an 
«dignee,  and  where  not,  SIO.  a. 

Where  an  executor  may  releafe  an  a6Uon  before 
probate  of  the  teftnment,  S92.  b. 

.Wh#a  a  man  ihali  have  an  adion  of  debt  againft 
bis  own  executors,  133.  b. 

WJiere  the  executors  of  •  bifbop  (Its  11  have  a  w»rd 
which  fell  in  the  life  of  a  bifliop ;  fteui  of  a 
prefeutation  to  a  chnrcb  which  voided  in  his  lifCf 
.9P.  a.  566,  a. 

Wbtie«  ehufch  toided  in  the  life  of  the  tefiator, 
the  executors  fliall  ptafcnt,  and  not  the  guardian 
inxhivalry  ;  Jecia  where  the  tenant  of  the  kh>g 
in  cepttc  dies,  £tc*  8M.  a^ 

W)tey«  an  lafatttmakeobii  debtor  bis  executor,  the 
debt  is  extina,  864ub. 

HVIiere  a  feme  executrix  takes  the  debtor  to  faciband, 
aotwithftaading  the  debt  rtttams,  ikid, 

Expofition   of  Words.      See   Ad%-owfon, 
ConfinnatiQfi,  Grant,  Words. 

Where  the  word  (vi)  iball  b«  taken- pofaively,  and 

wboro  by  way  nffimiUliMlOi  17.  b.  4:9.  b. 
Wl*ere  the  wofd  (oi)  (batt  bo  token  in  the  conjonc- 

ii\e,  where  in  the  disjundlve,  99.  b.  383.  a. 
Where  ikt  legal  teiBiiiratMMi  in  f  «gi«m>  m  cempo* 

fiiion  figmfies  fiirviee  oc  d«ly»  %&.  a.  109.  a.  • 
Tlitwo»dsffroekih»  ^fi9>Jioir  taken  in  low,  86.  a. 
How  n^iky  things  the  a<([e^vo  (liUr)  diftinguiih- 

etb  in  low,  M.  % 
The  expofition  of  tht  wordt  (4eii  ct  emc^)  in 

grsnis^  JOl^Vi 
Of  tbe  nwd  (diai^;  30%.  b. 


Of  the  word  (toU)  9(K.  b. 

Of  the  word  (tttdem)^  and  how  it  ftill  Itere  n^ 

tion,  iO.  b.  965.  V 
Of  the  word  (preif6P),  and  (be  §btte  ofiBi  nib- 

tioD,  20.  b. 
Of  the  word  (befeditamcnt),  6.  o.  1&  m,  SB9L  a.W 
Of  tlie  words  (ftwma  mdv^cMh),  37  &  b.  979.  t. 
Of  the  words  (Jkn$  impeachmoH  d*  wmfi),  t96L  b. 
Of  the  words  (demefrte  land),*17.  a. 
Of  the  words  (iL  co>rfe^iont),  46.  b. 
Of  the  words  (from  bencefortb),  S6U. 
Of  the  %rofda  (from  the  d4t<,  ar  horn  tlie  day  sf 

the  date),  ihid, 
Qaoties  in  ferhit  miUa  efi  amft%vtfas»  tbt  nmlUa* 

politic  centra  vnbu  exprefa/Sri  dehtt,  147.  a. 
QiuB  dubitatiani    tolknkm  graUa   n^fenutimrp  «i 

l^dunlt  205.  a. 
Eiprefi^  iorum  f  uc  taeite  infvnt,  n^U  ^peraiur,X$x, 
A  disjunctive  in  the  latter  end  of  m.  ienteace  dif- 

joineth  the  whole,  225.  a. 
When  the  words  of  a  deed,  or  of  ttie  parties  «itb- 

oiit  deed,  Dwy  have  a  double  infeadaffi^  eH 

agr^ettble  to  law,  the  other  againft  law^  tbe  M- 

lendmrnt  that  ftandeth  with  law  ih^l  be  alvats 

taken,  42.  a.  b. 


Extent.  See  Exfcution,  Stat.  IF.  a.  c  il. 
Stat,  de  Adon  Burnei,  23  /f«  8.  c  1 
3^  H,  8.  c.  5^  Stat.  Merchant  aixl  Stqk' 

ExtiugtiiOiinent  See  Apportknuacrtr 
Common,  Herioti  Mefnaltj,  KeMe^ 
Sufpenfion. 


Tlie  6gnificaiion    and   derivation    of  ibo 
147.  k 

Where  by  purchaie  of  part  of  th9  l«ad-  #iCsl. 
wlticb,  &c.  the  whole  rent  chorgo<  ftmll  he  » 
tingoiihed,  147.  b.  « \  x. 

Whete  by  difccnt  of  natt  of  the  leaano|y  %>  ^ 
Ivrri,  an  entire  rent  wrvice  ibtU  -l>e  e^trndi  sai; 
where  not,  149.  a. 

Where  by  purchafc  of  part  of  the  teiMiic^  by  ibe . 
lord  an  entire  rent  fervice  (Ml  he  ealiB6t,aBl 
where  not,  149,  a.  b. 

Where  by  the  grant  of  the  lord^  of  tbe  trnkftfi 
Uib  trnunt  by  caftieguard,  the  feignioiy  ^laU  hi 
extia^t,  8&  a. 

Where  ami  to  what  parpofe  an  eftate  drowiif^  or 
extiii£t  fliall  be  faid  lo  have  coi*tinuaQce,  sa^' 
vk  here  and  to  what  not,  185.  a.  338.  b.  •  ^ 

Whf  re  a  grant  of  the  for  vices  or  rejit  to  iKe  tcasat 
fli  ill  enure  to  him  by  way  of  cxtiuBuUbiicD^ 
:J07.  a.  b.  313.  b.  ' 

Where  the  remainder  in  fee  of  tbe'teiioii#y 
the  feigniory,  as  lo  the  wholes  lUall  be  efttb 
312.  b. 

Where  a  biihop  is  ieifcd  of  a  rent;  mnI  the  fcMitiAMt '' 
cnleon\i  him  and  his  fucccCbr,  by  the  entry  oftbl,, 
lord  tor  moYtaiain  the  rent  is  noi  T»o|*MV/^ntr  ' 
where  tenant  for  lilc  grants  a  rant  in.  fee^ 
feoffs  the  grantee,  upon  wboiu  this' ledbr  >ti 
for  a  forfcitoce,  338..b.   .  r  .   *     .  i 

AA'here  the  acccflion  of  a  freehold  m  atUer  dnH' 
estingutfli  a  tenn  which  a  min  tnah  igk  iiio- 
right ',  ftctu  t  roHverJo,  5S8.  hi     •  >     •  "^ .  - :  ' 

Where  the  relcafe  of  the  lord  of  alkkUr  riybt«l» 
the  tenant,  and  a  leflee  for  yeara^f  tbo  fpiguiwi,  '• 
ihall  eitin^l<b  the  feigniory  mm!  «Aot«  of  tba 

Wflea 
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fccfee  aKo ;  ^eeuf  <yf  a  reiatfe  to  dicm  «im1  dMtr- 

^r^iao.  a.    . 

be  re  a  leafe  for  years  may  ceafe^nd  revive  again 

eta  to  iJeveral  petfoni,  and  where  not,  46.  a.  b. 

iiere    the  re-entry  of  the  leflee  upon  the  feoffee 

pf  ^f  ieflor,  i^a^  rerive  the  rent  referved  upon 

the  leeTe^  319.  a! 

I^re  tke  grantee  of  a  rent  difleires  the  tertenant* 

tiie    regret  of  Ute  tenant  (hall  not  revive  the 

rent*  ikiti. 

•^   luxtortioQ.    Set  Stat  W,.i,  c,  ^6. 
le     derivation  and  federal  acceptatioos  of  the 

fhmx  flialt  be  lUd  exinrtien  in  flierifft  or  other 
oAcers,  and  what  not,  368.  b. 
he  odioulhefs  of  the  crime,  368.  b.  * 


^liat  it  i%  5.  b. 


Ey. 


W^fying  of  Recoveries.    See  CotIo,  For- 
feittire,    Reicovery,  Stat,  of  Gloucefter^ 
*^capn  li.  21  //.  8.  c.  15.    14.  EL  c,  8. 

he  fignification  of  the  word  (feliify),  104.  b. 
Klfiflft  pevfons  may  falQty  arecevery  at  the  com* 

QKm  Jaw»  and  what  net.  146.  a.  104.  h. 
Vbi^^e  4pi4  hy:  what  matter  the  i0ue  in  tail  may 

£alftfy  a  recovery  h%d  againft  bis  anceflor,  and 
'   ^  and  hy  nfhat  noti^SdO.  b.  361.  »» 


Fbalty.      See  Acceptance,    AllegiancCi 

Seifin. 

Iwr  etyiaolog^  of  the  word«  67.  b. 
lie  \nanner  of  doing  fealty,  €7.  b. 
ile  di#erenee  between  tlie  fealty  of  a  freeholder 

SDdDf  a  v«klet<^68.  a. 
^hat  perfon  and  tenant  (hall  do  fealty,  and  what 

^dt,  47.  b.  63.  a.  93.  b. 
Itrw  fealty  dlffereth  from  homage,  68.  a.  per  tot, 

llie  betielits  which  accrue  to  lords  by  accepting 

fealty,  68.  a.  92.  b. 
^h(»re  tenant  by  fealty  Ibail  fvtear  to  do  all '  fer- 

ticea   due,  when  after  fealty  done  no  fervlce  is 

idue,  99.  a. 
to  what  tenures  fealty  is  incident,  and  to  what 

tK>tv  S8.  a.  93.  a.  95.  b.  96.  b.  150.  U 
Peaky  iheident  to  attornment,  104.  a. 
rnfeparably  incident  to  every  reveriion,  143.  a. 

'  Fee  Simple.    See  Deyife^  Heirs. 
Thfi  figni^^tioa  and  derivation  of  the  word  (fct), 

rhe  feveral  forts  of  fee  liroples,  1.  b.  9.  a. 

WhuA  <9ordsr^()uSite  to  the  palCng  of  a  fee  fimple, 

8»U, 
Elewitaapy' feveral  ways  a  fee  fimple  may  bo  pnr- 

Gl«are4»  10.  a. 
ThftMipleneGi  of  fuch  eftate,  18.  a. 
Where  two  fee  finipics  may  be  ol  the  fame  land  at 

tatf  :i4ueft  and  where  notrld.  a..  354.  b.  S6b. 
fciA^t^mUSTf  icbatit  ihall  be  iateoded»  189.  a. 
A.  feuffment  to  oae  and  the  heirs  of  his  father*  a 

eiodrdbe  fimple  9tO.  bw 
f«ft'tepit^COaditiovMU|'and  the  conrib  of  its  dlfccnt 


at  tb«  eom«oi>  law,  19. «. 
By  the  having  of  what  iifue  fuch  coitditioa  Cud  te 

be  performed,  and  of  what  B0tf  19.  a^ 
To  what  purposes  the  having  of  iflue  wea  a  fier« 

formance  of  the  condiiiooi   and  to  what,  not* 

ibid. 
Where  the  fons  only,  and  where  the  danghtert 

only,  were  iuherilahle  to  fuch  eitatr,  19.  a. 
Where  the  alienation  of  the  donee  after  iffue  waa 

a  bar  to  his  iflue,  or  thedonor^  and  where  pot^- 

ibid, 
'A  grant  to  a  man  and  his  heirs  tenants  of  the  manor 

of  X>.  a  good  fee  funplot  JT*.  a.        >  ^ 

A  grant  by  the  king  of  a  barony  to  one  and  hie 

heirs  lords  of  the  manor  of  K,  a  good  fee  fimple 

qualified  in  the  dignity^  ibid. 

Fees.    See   Extortion,   Office^  Wager  of 

Law:. 

Wliere    notwithftanding    the    grantor    ouft    hia 

officer,  his  fee  fliall  coimnue,  and  where  not; 

233.  b.  ' 

Where  in  an  adlion  by  an  attorney  for  hlsYees,  the 

defendant  (hall  not  wage  his  law,  fg95.  a. 
Where  the  receiving  greyer 'or  other  fees,  than  are 
«    prcfcribed  by  the  iFatutes,  (hall  be  f xtortion,.  and 

where  not,  368.  b. 

Felonv.    See  Attsdndf  r.  Relation, 

The  fignification  and  extent  of  tlie  word,  391 «  a. 
By  pardon  of  all  felonies  what  crimes  anciendy* 

and  what  at  this  day  are  pardoned,  391.  a. 
What  net,  391.  a. 
The  feveral  forts  and  degrees  of  friony,  and  what 

forfeiture  is  ineurred  by  each  of  them,  ibid. 
Where  upon  attainder  ot  felony  in  an  ajipeal,  the 

defendant  iball  forfeit  no  lauds  but  thole  he  htfd 

at  time  of  the  outlawry  ptonounced ;  ficnt  iu  an 

indi^ment,  390.  b. 
The  pttnilbment  of  a  felon  implied  in  his  jodgm^nt 

to  be  hanged,  392.  b. 
Where  a  felon  may  be  a  purchafor,  and  to  whoCo' 

tjle,  2.  b. 

Feoffment..    See  Confirmation,  Condition, 
Deeds,  Livery  of  Scifin,  Plea,  SqrreptJer. 

The  etymology  and  figntficatioQ  of  the  word,  9.  a« 

1  he  antiquity  of  a  feoffment,  t^id.  49.  b» 

What   perfon  may  qtak^  .a  £Boffment«  and  whal 

not,  4S.  b.  43.  a. 
By  the  di'livery  of  the  de«4  ^f  feoffment*  whe|*, 

eftafe  palTeth  before  hvery  of  fsifio,  56.  b. 
Where  the  feoffment  of  a  moiety  or  third  part  of 

a  man's  land  Ihall  be  good  witljout  deed,  190.  b. 
A  feoffment  of  the  moiety  of  a  m^nqr  to  huve  with 

an  advowfon  appendant,  not  good  i^itbout  deed, 

190.  b.  *       :      .  -         - 

Where  a  leafe  and  releafe  (hall  amonot  to  a  feoff* 

meat,  207.  a. 
Where  a  feoffinent  ihall  ^^tingulih  a<:ondiUon  or 

power  of  revocation,  and  where. not,  SJ7.  a.    .»    ' 
Where  ceftuy  que  uj'c  9od  his  feoffees*  after  1>  JS.  3< 

and  before  27  H,  8,  join  in  n  feoffiOffnt,  whol« 

feoffment  it  fhali  beconf^uedr302.  b. 
Where  tenant  for  life,  unifhe  in  |lui  reterfion  oc 

remainder  in  fee  tail,  or  for  life,  jpiti  m  1^  feoff- 

raeut,  how  it  ihail  be  confirued,  302.  b. 

The 
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Tlie  law  wilf  tranffyofe  the  wofds  ralhcr  Uum  it 

dxaW  not  take  eff0Cl«  217.  b. 
"^'hv  it  deftroys  all  wrongful  efutea*  9.  a. 
By  hffet  for  years,  bow  it  operate^  330.  b.  367.  b. 

Ferdwit. 
What  it  i»,  71.  a< 

FerUngus,    See  Fcrlitigum  Tcrrot* 

Vriiat  FtfrCtftfffi  19,  5.  b. 

What  pafles  by  tbefe  words,  iftul. 

Fines  to  the  King.    Stt  Alienation,  Amer- 
ciament, Copyhold. 

The  feveral  acceptalions  in  law  of  the  word  (^f )» 

126.  b. 
ime  to  the  king,  what,  ihid.  197.  a, 
llie  difference  between  a  line  and  a,ranfoin>  and 

where  they  ihall  be  fiid  afl  one,  127.  a. 

Fines  of  Land.  Set  Continual  Claim,  Dam 
non  Compos^  Entry  Congeable,  Infant, 
Remitter,  Stat.  4  H.  7.  c.  24. 

The  de'fcription  of  a  fine,  and  whence  Co  called. 
126.  b.  ISl.  a.  16<.  a. 

What  time  was  allowed  by  the  cominoi)  law  to 
make  claim  after  a  fine  levied,  and  what  at  this 
day,  «62.  a.  254.  b.  326.  37 J. 

What  pcrfous  were  barred  by  a  fine  at  the  common 
law  that  could  not  make  claim,  and  what  per fons 
night  make  claim,  and  yet  were  not  barred  hy 
fuch  fines,  262.  b. 

Where  a  fine  levied  by  tenant  in  tail  fiiall  be  abar 
to  his  ifTue,  or  them  in  the  reverfion  or  re- 
mainder, and  where  not,  372.  a.  b. 

Where  a  grant  and  render  by  fine  to  a  firangcr  to 
the  writ  and  conufance,  Ihall  he  good  to  pafs  a 
Toidabie  efiate  to  him  in.  prirfinti,  353.  a. 

Where  a  feme-covert  fliuU  be  concluded  by  a  fine, 
and  where  nor,  46t  381,  382,  3i>3.  b. 

W'here  fines  workine  wrong  to  third  pcrfcms  OQght 
not  to  be  accepteoj  383.  a. 

Fines  for  klienation  taken  away,  369.  b. 

Tirma. 

The  etymology  ofthe  word,  5.  a. 
How  called  in  ieveral  comities,  ihld. 
What  Ihall  pal's  by  this  name,  ihid, 

Folkland. 
The  mining  of  the  word,  .58.  a. 

Forcible  Entry.     See  Damages. 

Forc^,  what  and  how  taken  in  law,  Ijgl.  b: 
Vpuu   what  ftatute  the  writ   of  forcRjIe  entry  is 

grounded,  and  where  it  licth,  S57.  b. 
Where  divers  pcrfons  go  to  make  n  forcible  entry, 

the  violence  ufed  hy  one  Ihalt  make  them  all 

guilty  of  force,  ibid. 
Whcreihe  niafter  cometTi  with  a  greater  number  of 

fervunts  than  ufunlly  attend  him,   bis  entry  (ball 

l»c  deemed  forcible,  257.  b. 
What  number  of  pexlbus  may   commit    a   force, 
.    257.  a. 
Whrre  an  a^  ftrall  be  fald  in  law  to  be  done  vi  et 

armis,  or  forcibly,  iG2.  a. 


Foref^  Park,  Chafe,  Warren.    See  Wafie. 

The  defcription  of  a  foreft,  233.  a. 

The  fignification  and  derivation  of  the  word  (paxi), 

fS3.  a. 
What  beafts  properly  belong  to  the  foreft,  what  to 

the  chafe,  and  park,  and  what  beafts  aed  faefa 

to  the  warren,  233.  a. 
The  difference  between  a  chafe  and  a  foveft,  iW. 
Wbat  ad  by  a  keeper  of  a  parl^  (hall  be  a  fotia- 

ture  ef  his  office,  233^  b. 

Forfeiture.  See  Attainder,  CoiniitioBar 
Copyhold,  Corruption  of  Bloody  Offio, 
Prantttniref  Aelatien,  Statute  14  £/.  c.8. 

Surrender. 


Tlie   fignification    and    dcrWation   of  the 
,59.  a. 

How  many  feveral  ways  a  particular  tenast  wf 
forfeit  his  efiate  by  alienation,  and  what  a&  fcj 
him  fiiall  be  faid  a  forfeiture  of  his  ellatc^  sad 
what  not,  251.  a.  h.  per  tat.  pag.  292.  a. 

Where  the  right  of  a  particufair  elfate  may  be  ft*> 
felted,  and  he  that  hath  but  a  right  fhall  c^ 
advantage  of  it,  251.  b.  252.  a. 

Where  bv  tbe  forfeiture  of  a  leflee  Ibr  Kfef  iJ 
niean  charges  and  eftates  by  htm  made,  ftafl  be 
avoided  by  the  leffor,  and  where  uot,  SS&k 
234.  a. 

Whether  leffee  for  life  forfeits  bta  efiate  hyaKev 
tion,  the  forfeiture  fiiall  continue  aotwitfaiaoi- 
ing  tlie  dctermioation  of  the  efiate  by  linin* 
tion,  or  entry  for  conditioo  farokeir,  202.  b. 
252.  a. 

Where  tenant  for  life  and  he  in  the  remainder  fir 
life  having  the  fee  expectant  upon  a  reoaiBdv 
in  tail  join  in  a  feoffment,  this  fliaJt  be  a  £adn* 
ture  of  both  their  efiates  to  Iiiia  in  the  ir  maiaAr 
in  tail,  302.  b. 

Where  a  recovery  fuffcred  by  tenant  for  life,  fewii 
be  a  forfeiture  of  his  efiate  at  the  common  lav 
and  at  this  day,  and  where  not,  356.  a.  362.  a 

Where  a  llatute  giveih  a  forfeiture  generaUy  agtiafi 
him  that  wroneeth  tbe  duty  or  intere&  of  a> 
other,  who  ihalT  have  this  forfeiture,  159.  a. 

A  gnardianfiiip  in  focage  or  by  nature^  uot  fot^ 
able  by  outlawry  or  attamder,  84.  h.  88.  b. 

Wlirre  a  man  hanged  by  martial  law  ihall  not  it- 
ficit  his  land,  IS.  a.  * 

Forejudger.     See  Mefne,    Stat.    U\i.  i 

cap.  9. 

T!ie  legal  nereptation  ofthe  wwd,  100.  b. 
\Micre  and    for   what  cnufe  tlie  tenant   (hall  &» 

judge   his  mefne,  and  where  jind  for  what  tA 

"100.  a.  b. 
The  jorrn  of  a  judgment  in  a  forejodccr,  ^00.  t. 
What  perfons  (hall  be  bound  by  a  iurrjudger,  tek 

what  not,  100  a.  b. 
Where  in  a  writ  of  mefne  hy  two  jointenanft.  eH 

is  fummonrd  and  fevered,  the  other  ihall  a4 

forejudge  the  mefne,  100.  a. 
Where  in  a  writ  of  mefne  againft  two  joint  ac&a 

one  makes  dotanlt,  the  tenautfiiaU  not  forcja4^ 

the  other,  100.  a. 
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imedoa.    See  Aifets,  Oopybold,  Fines, 
Tail,  Warranty. 

rmedon,  whence  To  called,  336.  b.  ^. 

e  fevcral  kinds  of  furmedous,  and  where  and  by 
whom  each  fornicd«n  lietbi  526.  b. 
iiere  a  formedon  iieib  of  a  copybuid,  60.  a. 
here  the  diicoritiuuee  of  tcnuut  in  tail  makes  9, 
teafc  for  life,  and  grants  the  rcvorfion  to  the  ilTue 
in  tail,  the  ilfue  is  for  ever  barred  of  his  forme- 
don,  297.  b. 

Frankalmoign,    See  Confirmation. 

le  defcription  of  a  tenure  by  frankalmoign,  93.  b. 
94.  b. 

ow  fucb  tenure  was  created  at  firft,  and  how  it 
may  be  created  at  this  day,  93.  b.  99.  a. 
'here  a  gift  in  frecalmoign  Uiail  be  good  without 
deed,  and  where  not,  94.  b. 
riiere   the   refervatioa  of  a  rent  upon  fuch  gift 
Ihail  be  void,  97.  a. 

^'hat  fervices  fuch  tenant  is  bound  to  do.  and  what 
not,  95.  a.b. 
^hat  remedy  the  lord  hath  for  fuch  fervices,  95.  b. 

96,  ti. 
/here  the  tenure  in   freealmoigii  (hall  continue, 

notwithftandiog  the  alteratiuu  of  divine  fervices, 

and  prayers,  95.  b.  ^ 
V'bere  fuch  tenure  cannot  be  .of  lands  in  ancient 

deraefiic,  97.  a. 
Vhere  fuch  tenant  ihall  not  he  charged  with  a 

corody,  ibid, 
Jpon  transferring  the  feigniory^nr  tenancy  in  frank- 
almoign, what  fcxricc  iUall  be  due  to  the  lord  or 

grantee,  98.  a.  99.  b. 
H  VI hat  fervices  the  lord   in  bound  to  acquit  bis 

tenant  in  frankaitnoigu*  ftnd  of  what  not,  99.  b. 

1(K>.  a. 
^here  fueh  lord  (hall  not  difclaim  in  a  writ  of 

mefue,  102.  a.  306.  b. 

prankmarriage.     See  Confangiiinity.    De- 
grees. 

Fhe  figniitcation  the  word,  ^1.  b." 

What    thitigs    of  incident  to  an  eftate  lin  frank- 

marriRge,  21.  b.  219.  b. 
Ihc  ditferenccs  between  a  donee  in  frank  marriage 

and  in  1'pecial  tail,  Hi.  h.  ii'-J.  a. 
What  trrvice  due  by  fuch  donee  tu  his  donor,  23.  a. 

97.  b. 
Where    a   rent  may  be  given  in  frankmarrlagc, 

il.  b. 
Tlie  neceflity  of  the  word  (frankmarriago)  to  tlie 

crciit  un  ot  the  eltatc,  'HI*  b. 
llow ,  tiK*  di"*rces  ni   trankmnrriage  flrall  be  coaj- 

pu!C(l,  23.  b.  per  tot.  puf^. 
^Ylu're  a  gin  m  trauki:iarria*re  to  the  parties  already 

married  Hiall  be  good,  176.  a. 
Where  a  remainder  hmltcd  u|>on  fuch  gift  ftiall  im- 

poadh  the  ciiate  la  frank luarriujie,  and  Nvhcrc 

nol^l.  b. 
A  dcvife  of  ivinds  in  frtinkinarriagc  void.  Huh 
'A  gift  in  liheruin  murituytum  bv  rvlluv  que  nfc  bvforo 

'^r_/i.^8.  no  frankiuarrla^c,  ihid. 
Where  a  rent  referved  upon  a  jrift  in  fraukmar* 
'    riH<;c  (half  not  take  elfcct  till  the  fourth  dt'<^rco 

ptitU,  ioid. 


Frajvtum* 

The  meaning  of  it>  4.  b. 

Freobank.. 
The  meaning  of  the  word,  lio.  b. 

Freehold.     See    Abeiance,    Conditions, 

EQute,  Jointenants.. 

The  fignification  of  the  word,  and  whence  fo  call- 
ed, 43.  b. 
Where  divers  fre«hoId«  may  be  derived  oot  of  ou^' 

and  where  not,  4^.  a. 
Where  an  jncertain  iutereil  in  lands  ihall  be  decan* 

ed  in  law  a  frcehu4d,  and  where  not,  4^.  a. 
Wht  re  a   man  may  have  a  freehold   in  hi»  o\fn 

right,  pnd  a  chattel  in  another*s  right,  Jimul  et- 

ftmel :  but  not  i  canverjo,  54.  b.  i>3<}.  b. 
Where  the  alteration  ot  the  freehold  fliail  be  an 

alteration  of  the  reyerfiun,  191.  b.  19^.  a.  and  b. 
Where    the    right  of   freehold  fhaii  druwn   in  9i 

chattel,  ^66.  a. 
The  defcription  of  a  freehold  in  law,  266.  b.         * 
Upon  what  ctmvcyanccs  the  pnrchafer  ihall  be  fold 

to  have  a  freehold  in  law  111  him  before  entry*  and* 

upon  what  not,  ^66.  b. 
Where  a  (iranger  hy  the  acknowledgment  of  the 

tenant  in  a  precipe  to  be  his  villein  ihall  lie  ac* 

tually  Icifcd   of  the  ireebold    and   inheritance 

without  entry.  I>66.  b. 
What  actions  are  maintainable  by  and  againft  him' 

that  hath  only  a  Ireebold  in  law,  and  what  nut, 

358.  a.  b. 
Where  a  trcchold  in  lands  may  be  defeased  by  a 

condition  without  entry  or  clduu,  and  where  tu>t« 

379.  a. 
To  )vhHt    purpofcs  tenaiits   by  ftatute  merchant, 

eki;H,  &c.  are  faid  tu  have  a  frt^ehold,  and  what 

aot,  43.  b. 

Frith.    . 
The  meaning  of  it,  5.  b. 

Frujlum  Terrte. . 

What  it  is,  5.  b.         ' 

Gavelkind^    See  Curtefy. 

Gavelkind,  whence  fo  called,  and  where  fuch  cu^ 

torn  ul'ed,  140.  a.  175.  b. 
Wljere   one    brotlier   d)'»ng  without  ifl*ue>   all  iho 

brulUers  ihall  ocjually  inherit  by  this  cultoin,  as 

well  as  fons,  t'U).  a. 
Whcrt  by   fuch  culiotn  tlie  wife  (hall  have  dower 

uf  the  luoiety  (*f  her  huibaiid's  lands,  1|1..  h« 
Wliert*   by  the  fa.ne  ciifioiu  the  hulb'ind   fliail  bo 

ithiiuit  by  ilie  curtery  without  ilfue,  ih'ai, 
A  prefcripiiou  ih  ihi»  cuftuni  is  nut  good,  175.  b., 

Glebe.     See  Paftor. 
How  it  may  be  charged,  34ii,  a.  348.  b. 

lily  a. 

What  glyn  is,  5.  b. 

Grand  Serjeanty.    See  Serjeatity* 
Grange. 

The  meaning  of  the  word,  .5.  a. 
W  hat  palTes  by  this  name,  i6i«f. 


GrauUb 
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Grants.  See  Abeiance,  Annuity,  Aflign- 
n^ent,  Confirmation,  Deed,  Edates,  Ha- 
bendmn,  Intention  of  the  Parties^  Name, 

.    Parfon,  Poflibility,  Rents. 

The  defcription  of  a  grant,  172.  9. 

Wliat  things   properly  lie    in  grant,  and  wliat  in 

livery.  9.  b.  48.  a.  85.  a.  332.  a.  335.  b. 
liVhat    tluHg9(   8r«   grantabie  ovcf,  and  what  notr 

89.  a.  214.  a.  ?3*i.  b.  266.  a. 
'H'here  a  thing  tn  fuipenfe  may  be  granted  over, 

and  whtrre  not.  314.  a. 
Where  grants  fhall  receive  conftruflioa  according 

to  the  fttbliance  of  the  deed,  and  not  according 

to  grammatical  fenfe,  146.  b. 
Where  the  conltrndtiun  of  grauts  ought  to  enfue  the 

the  intention  of  the  parties,  3l3.  a.  b. 
Where  the  words  of  a  grant  (hall  he  tranfpofed  in 

conftru£Uon  contrary  to  their  order,  217.  b. 
Where,  a  grant  being  impo/Tibie  to  take  effect  ac- 
cording to  the  letter,  the  law  fliall  make  fuch 

conilru^on   as  by  poflibility  may  take  effett, 

183.  b. 
Where  a  grant  ihall  amount  to  a  releafe,  coniir- 

maiion,  furrender,  &c.  and  where  npt,  301.  b. 

302.  a.  307.  a.  313.  a.  b. 
Where  bj  the  grant  of  a  manor  without  (cum  per- 

tiHaUiis)t  a  thing  regardant  and  appendant  will 

pafs,  307.  a. 
What  fball^pafs  bj  the  grant  of  tJie  fervices  of 

tenant  in  tailf  and  what  nor,  150.  b.  152.  a. 
Where  a  grant  of  a  corody  to  two  men  and  their 
■  heirs   (hall    amount  in  law  to    feveral  grants, 

189.  a. 
Where  two  tenants  in  common  join  in  the  grant  of 

a  rent  charge,  it  ihall  enure  as  feveral  grants* 

197.  a.  267.  b. 
W'here  by  the  grant  of  a  reveriion,  rents  and  fcr- 

Ttces  iliall  pafs,  151.  b.  15'i.  a.  317.  a.  324.  u.  b. 
£y  the  grant  of  (hereditament:!)  what  fliall  pafs* 

6.  a.  16.  a.  383.  a.  b. 
Where  by  the  grant  of  lai;d  a  leverfion  fliall  pafs, 

324,  b.  . 

Where  tenant  in  tail  grants  Mumjiatum,  what  Oiall 

pafs,  331.  a. 
A  roan  grants  proiimnm  advocat.  to  one,  and  before 

the  church 'Void,  grants  prnximajn  advocut.    to 

another,  the  frcond  grajit  is  void,  378.  b. 
A  man  grants  3  prafintation^,  and  dies,  his  wife 

lliall  have  the  three,  and  the  grantt-e  the  4tfa, 

379.  a. 
A  grant  fliall  not  enure  contrary  to  the  cxprcfs 

words  of  it,  313.  a. 
^hen   it  fliall  enure  by  way  of  extinguilhment* 

307.  b, 
Craut  of  the  kin^,  how  telled,  7.  pajjim^ 


Grava. 


What  grava  is,  4.  b. 


Guardian.     Sec  Admeafurement,  Dower, 
IMarriage,  Socage,  Wardfliip,  Walle. 

The  fcveral  forts  of  guardian.%  85.  a. 

Who  fliall    be  guardian  of  inheritances  whicKl  ie 

not  in  tenare  during  the  muiority  of  the  heir,' 

87.  b. 
7p  wh«f  purpofea  the  guarditn  (hall  be  faid  pof* 


fefled  of  his  ward  before  entry  or  feifarc,  and  la 

what  not,  38.  a.  b. 
How  many  kinds  of  gnardians,  87.  b. 
When  the  father,  and  not  the  lord,  ihalJ  be  gar* 

dian,  84.  a.  88.  pajpvu 
Guardian  by  tenure,  what  be  might,  and  wbat  he 

night  not  do,  75.  b.  per  M.  pag.  79.  paffim, 
— ^ in  chivalry,  what  profit    he    had,   81. 

and  8£.  pajfim. 
Who  Oiall  be  guardian  in  focage,  and  why,  87.asd 

88.  pajjfim. 
Guardian  in  focage,  bow  long  hfi  ihall  be  fo,  S7. 

and  89.  pojfim. 

in  focage,  when  and    in  what 


he  fliall  account,  89.  pajj'im, 
GuardiaiWhip  of  tenant  by  chivalry  and  tenant  bj 
fucage,  to  whom  they  gb  on  the  guardian's  dc^ 
90,  pajinu 

G  urges* 

Tlie  meaning  of  it,  5.  b. 
What  pafles  by  this  name,  ibid. 

Habendum,    See  Deeds. 

Tlic  office  and  force  of  the  habendum  in  a  dee^ 

183.  a. 
Where  it  ihall  b«  £aid  repugnant  in  the  grtnt  d 

an  eftate  tail,  and  where  not,  21.  a. 
Where  one  named  after  the  habendum  (hall  t^ke  bf 

tlie   gift,    and  where   not,   7.  a.  21.  a.  S6.  ^ 

378.  b. 
Where  the  feveral  limitations  in  the  Aafrcvo'ttat  ftiU 

deftroy  the  joint  implication  of  the  presiSc^ 

IBS.  b.  190.  b. 
Where  an  haberidum  may  inlarge  the  pr«;mifles»  bat 

cannot  abridge  them,  299.  a. 
It  may  feyer  a  jpiQt  eila^e,  184.  a. 

Haga, 

The  meaning  of  it,  5.  b.  56.  b. 

Haugh  and  Hough, 
WJiat  they  mean,  5.  b. 

Heir.  See  Annuity,  Appeal,  Attaintkr, 
Chattels,  Corruption  of  Blood,  Difcenc 
Entry,  Uefervation,  Voucjier,  Warranty, 
Waile. 

Tlie  etymolocy  and  legal  acceptation  of  the  w«d 

^(heii),7.  b.  i'J7.  b.  -  * 

\\  hut   iflue  and  perfon  may  be  an  heir,  and  wUt 

not,  7.  b.  8.  a. 
Hterts  apparenSt  quiff  8.  a. 
Ifu'ies  a^irarimr,  qui$,  8.  b. 
Where  and  what  chattels  the  heir  ihall  hare  afirr 

the  death  of  his  anceftor,  and  what  not,  8.  a.  1S> 

b.  IHb.  b. 
Where   the  word  (heirs)  (ball  be  neceRHrv  to  tfe* 

creation  of  an  cfutc  of  inheritance,  una  fthere 

not,  8.  b.  9.  b.  10.  a.  20.  a.  L»l.  b.  £2.  a.  47.  a. 

193.  b.  322.  b.  385.  b. 
Where  the  word  heirs  (liall  be  good  of  itfelf,  9si 

where  not  without  the  conjunction  of  the  word. 

0*-*)^  8.  h. 
The    extent    and    latitude   of  the   word  (1ieii9> 

J^.  a. 
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.    Heirs  a  good  name  of  purcliafc,  26.  h. 
^'ho  ihall  be  faid  the  next  heir  to  take  by  pur- 
chafe,  and  ^vho  take  by  difcent,  10.  b. 
Where  the  b^ir  to  take  by  purchafe  ought  to  be  a 

cofDpleat  right  heir  ia  judgroeiit  of  Jaw,  24.  b< 

26.  b.  164.  a. 
Where  the  anceftor  may  make  his  ri;jht  heir  a  put* 

chafer,  and  where  not,  22.  b. 
Where  a  remainder  is  limited  to  the  fight  heirs  of 

a  particular  tenant,  the  fee  iimple  Ihali  be  laid 

to  veft  in  him  prefcuily,  and  where  not,  ^"2.  b. 

319.  b.  376.  b. 
Where    the   heir   conveying  by  difcent  ought  to 

nake  bimfelf  heir  to  him  which  was  lafc  leifed, 

11.  b.  15.  a.  239.  b. 
Where  by  the  birth  of  an  heir  more  near,  (he  dif- 

centto  another  Ihall  be  defeated,  11.  b. 
Where  the  heir  of  the  part  of  llie  father  fhall  in- 
herit before  the  heir  of  the  part  of  the  niulher, 

f  ^  cnnveifh,  IS.  a.  and  b.  13.  a. 
Tlie  difference  between  an  heir  in  the  civil  lav^, 

and  an  heir  at  the  common  law,  iS7.  b. 
Where  the  fous  of  an  alien  born  within  the  ligeance 

of  the  king  ihall  not  be  heirs  either  to  other. 

The  fame  of  the  fons  of  a  perlbn  attainted;  fecui 

if  born  before  the  attainder,  8.  a. 
Where  and  what  attainder  (ball  difabie  the  party 

attainted  to  inherit,  or  to  have  heir,  and  where 

and  what  not,  8.  a. 
Where  the  heir  fliall  not  be  bonnd  by  the  obliga- 
tion or  warranty  of  h'u  anceftor  without  naming, 

809.  a.  383.  b.  384.  b.  386.  a. 
Where  a  man  binds  liis  heirs  to  warranty,  or  to 

pa^   a  fum  of  money  without  naming  himfelt^ 

fuch  lien  fhall  be  void,  386.  a. 
Where  an  action  of  debt  lliall  lie  againft  the  fpocial 

lieir,  without  naming  tho  heir  ut  the  common 

law ;  fecus  of  a  voucher  by  reafuu  of  a  warranty, 

376.  b.  386.  b. 
A, gift  to  a  man  his  heir  and   fucce0prs»  how  it 

fliull  enure,  9.  a. 
When  the  heir  flmll  have  an  action  for  defacing 

his  aucellor's  monument,  18.  b. 

Heirloom. 

WixBit  heirloom  is,  18.  b.  ' 

Cannot  be  devifed,  183.  b. 

Herbage.    Sec  Jointenant. 

V.1iat  (hall  pafs  by  the  grant  of  the  herbage  of  landj 

4.  b. 
Where  the  owner's'  acceptance  of  a  leafe  of  the 

herbage  of  his    land  by  indenture  (ball  be  no 

cftoppcl  as  to  the  land,  47.  b. 
Where  a  refervaiion  of  rent  out  of  the  herbage  of 

Jand  (hall  be  good,  142.  a. 

Herefy. 

Attainder  of  it  doth  not  forfeit  land  or  corrupt  the 
blood,  391.  a. 

Heriot.     See  Extingniniment, 

'How  called  in  the  Saxoti  tongue.  185.  b. 
From  what  antiquity  due  to  lords,  ibui. 
Where    a  devil\j  by  the  tenant   of  all  his  goods 

fliall  not  defeat  the  lord  of  his  heriot,  UMj.  b. 
'Where   by  purchafe  of   part  of  the  icuaucy  by 


'  the  lord,  a  beriot  iball  be  extin6t>  aitd  wbera 

not,  149.  b. 
Wheie  a  heriot  Ihall  be  paid  before  a  mortuary , 
185.  b. 

Hida  Terror, 

Wliat  hida  ierre  i«,  69.  a. 

Hirft  and  Hurfl. 
The  meaning  of  them,  3.  b. 

Holm  and  Iluhnvs, 
What  tliey  mean,  5.  a. 

Holt. 
The  (ignificakion  of  it,  4.  1?. 

Homage.    See  Fealty. 

The  etymology  of  the  word,  64.  b. 

The  divtfiun  of  homage,  65.  b. 

The  manner  of  doing  homage.  64.  a. 

In  what  refpc£l  it  is  laid  to  be  the  mod  bonoarabia 
and  humble  fervice,  65.  a. 

The  league  between  fucb  lord  and  tenaiit>  65.  a. 
100.  b. 

Where  in  doing  homage,  Itoinirge  dire  to  the  king 
ought  to  be  excepted,  and  the  penahy  lor  omit- 
ting it^  (>4.  b.  65.  a.  b.  ^ 

What  perfon  may  do  and  talbc  homage,  and  wlukt 
.  not,  65.  b^  66.  b.  67.  a.  and  b.  68,  a.  341.  b. 

The  form  of  humage  by  an  abbot  or  other  eccle- 
fiaftical  perfon,  6^  bw 

The  form  of  homage  by  bulbanil  and  wife  joKDtly« 

66.  a. 

Where  and  what  corporatioo  may  do  and,  take 
homage,  and  where  and  what  not>  65^  b.  66.  b. 

67.  a.  341.  b. 

Where   the   hu(band    (hnlt  do  and  take  bMong^ 

alone,  and  \ivl)ere  jointly  wiiU  his  «if«»  3CL  a. 

67.  a. 
Where  there  are  divers  tenaats  of  the  £kme  )aod» 

where  ail  and  where  but  oue  fliull  du  lu^wa^e^ 

67.  a.  b. 
Where  and  why  the  tenant  (hail  not  te  fwom  in 

doing 'homage,  fiU.  a. 
Where  hoiu«\^e  duite  to  one  joint  lord  fiuiH  cxcafe 

agatiift  the  other,  67.  b. , 
The  benefit  which* «ecrue&  to  lords  by  receiving 

homage,  CB.  a.  9'^.  b. 
Where    the  teuai)!  uotwlthffHiKlin^  homage  onca 

done  to  the  lur(^(hall  bi^  cHUU.^>eU4>d  to  do  honuigo 

again  to  his  heir,  .ind  wlK'ie  >  ot,  iOJ*.  b. 
Where  the  tenant,  upon  tranfUliuu  of  the  iti^^ 

niory  tonuoihcr,  fliaii  he cout^eUed  to  do  ivjiuage 

again,  and  where  uctt,  KVKii.  nml  b« 
Where  aitcr  rcfuful  the  lord  (bnll  not  difiiaiu  hia 

tenant  fur  homa^zc  until  re(|netT,  1(^  a. 
By  wluvt   means    Iculty  (ball  |be    fcparated  frOQ 
'    bomngc,  and  by  w)ii»i  not.  l.'>0.  b.  I5k.  a.. 
The  writ  of  kuimgia  cupicuaa»  «iud  wbero  it  lielb* 

101. 

Iloiimge  Auiiceftrel.  Sec  Attornment, 
Fer  qua:  tkniiia^  K«eovery,  Warranly. 

The  defeiiption  of  tci^ure  by  homaj^a  aunce(UeU 
100»b. 

cS  Slaad 
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Blood  on  tbe  Iord*s  fide  not  always  requifite  to  fueh 

tenure,  100.  b.  102.  b. 
Where  /ucli   tenure  draweth  to  it  warranty  and 

acquittal,  101.  a.  .S84.  a. 
What  Ihall  be  a  good  couuterp)ea  to  a  warranty  by 

caufe  of  homage  auncrltrel,  101.  a. 
What  lands  the  leu  int  ihall  recover  in  value  upon 

fuch  warrantvi  10^.  a 
The  reciprocally  of  reverence  and  proie£tJon  be- 
tween fuel  I  lord  and  tenant,  100.  b. 
Where  fuch  lenaiu  Hia)!  be  compelled  to  attorn  to 

the  grantee  of  Ins  lord,  and  where  not,  101.  a. 
Where  tlie  lord  by  homage  aunccftrel  may  Hilclaim 

iu  the  feigniorv,  ad  where  not,  101.  b.  lOi.  a. 
Where  a  n^aii  nny  hold  by  homage  auncefirel  of 

a  body  puliiic,  but  not  i  converf'o,  102.  b. 
Where    fui;b   tenure   (hall  remain,  notwuiifianding 

the  alteration  of  the  name  and  nature  of  the  cor- 
poration, and  where  not,  102.  b. 
Where  an  abbot,  bidiop,  kc.  fliall  not  difclaim  in  * 

feiguiory  by  homage  aunceftrcl.  102.  b.  103.  a. 
t  After  alteration  by  the  tenant  by  homage  auhcef- 

trely    what  fervice    (hall   be    due  to    the    lord, 

102.  a. 
What  act  by  the  tenant  (hall  be  an  interruption  of 

the  privitT  between  him  ai^d  his  lord,  and  what 

not,  103.  eO'J.  b. 
Where  fuch  tenure  may  belong  to  knight  fervice, 

105.  •• 

Hope. 
What  It  Is,  5.  b. 

IIorngeld« 
The  meaoing  of  tt,  187.  a. 

Ilors  defon  Fee. 

# 

Where  fuch  plea  (hall  be  good  by  the  tenant  upon 
a  diflrefs  and  avowry  by  a  flranger  who  claims 
the  feigniory,  and  where  not,.!,  b^ 

Hofpital. 

ft 

Tlie  divers  liinds  of  hofpitals,  34?.  a. 

What  hofpitals  were  given  to  the  crown  by  the 

ftatute  of  27  H.  8.     31  H,  8.     57  H,  8.  and 

X  E.  6.  and  what  not,  342.  a. 

Hotchpot. 

What  it  Is,  176, 177.  paffxm. 

How  and  Hoc, 
The  fignificdtioD  of  the  words,  4,  b. 

Jampnu, 
Tlie  meaoing  ofjampna,  5.  a. 

Ideot.    See  Condition,  Dum  non  Compos^ 
Entry,  Heir,  Mortgage' 

Who  properly  £iid  to  be  an  ideot,  ?47.  a. 

Where  au  ideot  ihnli  be  bound  by  a  difcent,  247.  a. 

By  what  means >  feoffment,  &c. ^y  an  ideot,  may 

be  avoided  during  his  life,  and  by  what  not, 

247.  b. 
JVheie  a  flrtogcr  may  tender  money  in  perform- 


ance of  a  condition  to  fave  the  efiate  of  an  idnt 
without  bis  confent,  S06.  b. 
Where  an  ideot  ought  to  fue  in  proper  perfoiit  md 
not  by  gnardian  or  attorney,  135.  b. 

Imprifonment.     Sec  Entiy- 

Impiifonment  a  good  caufe  to  reverfe  an  ontlawTT, 

$97.  b.  259. 
Where  it  (hall  fave  a  default,  259.  b. 
W^here  and  bow  a  nmn  in  prifon  may  be  pnv 

ceeded    againft  by  I'uits  and    proceu  of  lav, 

260.  a. 
How  a  man  in  pri(bn  ousbt  to  be  ordered  and  afed, 

260.  a. 
A   precedent  where  after  judgment  in  an  appeal 

agaiiill  a  uoman,  her  impriiunmcot  wasrefpited 

by  reafon  of  pregnancy,  289.  a. 
A  precedent  \*here  alter  judgment  in  a  trefpaft 

qnnre  tf,  ^c.   agnnif^  an  infant,  he  was  e&cufiEd 

of  imprifonment  by  reafon  of  his  age,  ibid. 

Incident.     See  Appendant. 

Incumbent.     See  Parfon,  Qvare  Inpcdk. 
The  etymology  of  the  word,  119.  b. 

Indent^ire. 

W^hat  it  is,  and  that  it  may  be  in  the  6rfi  or  thid 
perfon.  and  forms  of  both ;  and  that  ail  the  parts 
laake  but  one  deed,  229.  and  230.  per  Ut.  peg. 

WheA  it  is  an  eftoppel,  when  not,  45.  a.  47.  k 

Indidment.    See  Appeal,  Felonj-,  Pleads 

ing. 

The   fignification   and    derivation   of    the    word, 

126.  b. 
W'hht  certainty  requifite  in  an  indi^^meot,  503. ». 
Where  the  iudi^ment  (hall  fay  (fitonici)  albeit  tbe 

offence  be  no  felouy,  127.  a. 
The  difference   between  an  appeal  and  an  iadiA' 

ment,  126.  b. 

Infant.  See  Accompt,  Baftardy,  Cover- 
ture, Dower,  Entry,  Exchange,  Execa- 
tion,  Stat  of  Merton^  c.  5.     Warranty. 

Where  an  infant  may  be  a  purchafer.  2.  b. 
Where  aflignment  of  dower  bv  the  heirbdii£at 

infant, fltall  be  gfod,  and  where  not,  S5.  a. 
Where  by  cuftoiu  at  lixtcen,  he  may  make  a  Icsfr, 

45.  b. 

Where  and  for  what  things  the  deed  or  obligitia 

of  an  infant  fliall  bind  him*  and  where  aaditf 

what  not,  171.  b.  172.  a. 
Where  and  within  what  lime  a  fine  levied'  bj  a 

infant  mily  be  avoided,  and  where  it  may  be  re- 

verfcd  by  his  heir  rffter  his  death,  and  »bere 

not,  131.  a.  380.  b. 
Where  the  breach  of  a  condition  in  law  (ball  be  a 

forfeiture  of  the  office  or  eftate  of  an  infaod 

and  where  not,  233.  b. 
Where  laches  in  au  infant  ftall  be  prejudicial  » 

him,  and  where  not,  246.  a.  b.  3dO.  b. 
Where  a  feme  covert  iliall  be  prejudiced  by  lacfae% 

where  an  infant  ihall  not,  146.  b. 
Where  aud  at  what  age  the  Riitcr  wrong  of  « 
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infant  in  criminal  matters  (hall   be  imputed  to 

hini»  aivd  where  and  at  what  not,  247.  b. 
'MThere  a  (eafe  for  j'cars  made  by  an  infant  Oiall  be 

good,  ^08.  a. 
^Where  the  releafe  of  a  debt  bj  an  infant  fiiall  be 

good,  and  where  not,  264.  b. 
TVhat  things  are  avoidable  by  an  infant  after  his 

full  age^  and  what  onJy  during  liis  nonage,  380. 

a.  b. 
"Where  an  ai5^ion  of  waftc  or  cejjhvit  lielh  againft 

an  infant,  380.  b.  381.  a. 
Whore  an  infant  Hiall  be  compelled  to  attorn  in 

a  quid  Juris  clamat,  or  per  ijuafervitiat  315.  a. 
Alt  iufant  can  contract  only  fur  necell'^iries,  3d.  b. 
Where  an  ufurpation  upon  an  infant  (ball  put  him 

out  of  pofleilioii  of  the  advowfon,  G^M.  b. 
JB^  what  actji  an  infant  in  ventre  fa  mere  iliall  be 

bound,  and  by  what  not,  100.  h.  244.  a.  S45.  b. 
An    infant   not  capable  of  the   ftewardfiiip  of  a 

court,  3.  b. 
Not    capable    to  perform  grand  ferjeanty  at  the 

coronation,  107.  b. 
Not  capable  to  be  of  an  enqueil,  157.  a.  17S.  b. 
IVbere  an  infant  fliail  not  be  amerced  for  a  uonfuit 

or  default,  127.  a. 
"Whereupon  a  judgment  againfc  him  quod  capiatur, 

he  fhali  not  be  imprifoucd,  S89.  a. 
Where  an  infant  ihall  not  be  charged  in  an  ac- 

compt,  171.  b. 
Where  an  mfant  may  do  homage,  but  not  fealty, 

65.  b. 
Where  an  infant  ought  to  fue  by  prochein  amy,  and 

defend  by  guardian,  135.  b. 
Where  a  itranger  and  where  tbe  fpecial  heir  fhall 

take  advantage  of  the  infancy  of  his .  anceftor, 

536.  b.  S37.  b. 

Jnfranchifement.    See  Manumiifion. 

The    derivation   and  feveral  acceptations  of  the 
word,  37.  b. 

Inberi lance.-.    See  Charge,   Fee    Simple, 

Heirs. 

The  extent  and  Cgnification  of  the  wordi  and  what 

ihall  pafs  by  the  grant  of  inheritances,  6.  a.  16.  a. 

383.  a.  b. 
The  feveral  forts  of  inheritances,  1.  b.  9.  a.  49.  a. 

164.  b. 
Where  u  man  may  have  an  inheritance  moveable 

in  lands,  and  how  fuch  inheritance  may  be  alien- 
ed and  charged,  4.  a.  48.  b. 
Where  an  inheritance  fhall  alccnd,  and.  where  not, 

11.  a. 
JSew  inheritances  rejc6led  in  law,  13.  a.  27.  a.  337.  b. 

379.  b. 
The  ancient  Qonrfc  of  inheritaaces  ncrt  alterable  but 

hy  parliament,  27.  a. 
Where  a  man  Ihall   inherit,  where  he  by  whom  Uc 

conveyeth  cannot  ,by  poflibililyj  ^J  i   converfo, 

Stb.  a. 
^      The  blood  only  of  the  firll  purchafsr  inheritable  to 

lands,  12.  a. 

Inrollments.    See  Deeds. 

Where  inrollments  ought  always  to  be  in  parch- 
ment, 35.  b. 
^hae  an  inroQment  itaalL  not  be  pleadable  Hvith- 


out  ilicwing  the  original  deed,  225.  b» 
Inflant.     See  Remainder. 

The  definition  of  an  inflant,  185.  b. 

Where  the  law  alloweth  priority  of  time  in  an  in* 

Ibini,  185.  b. 
Where  a  fee  (hall  be  diveHedf  and  veft  iq  one  per* 

fon  in  an  inllant,  297.  b. 

Inftitution.    See  Parfon,  Plenarty. 

The  meaning  of  the  word  inilitution,  344.  a. 


\JS. 


Intention  of  the  Parties.     See  Granti 

Where  the  conftrudlion  of  a6^»  Ihall  enfae  the  in- 
tention of  the  parties,  and  where  not,  214.  b. 

Where  the  intention  of  the  parties  ihall  operate  ia 
the  raifmg  and  direAion  of  ufes,  49.  a. 

Where  tiie  entry  of  him  that  right  hath  into  land» 
fliall  be  guided  by  his  intent,  49.  h. 

Where  a  man  hath  two  ways  to  pafs  lands,  and  be 
intendeth  to  pafs  them  by  one  of  the  ways,  yet 
it  (bail  paCi  by  the  other,  and  where  not,  49.  s. 

Intercffh  Termini, 

What  it  is,  47.  b. 

How  it  may  or  may  not  pafs,  47.  b.  338.  b» 

To  whom  it  i1)all  go,  47.  b. 

Is  not  loft  by  the  leifor's  death,  51.  b. 

Cannot  be  confirmed,  296.  a. 

Cannot  be  enlarged  by  releafe,  270.  «• 

Intercft. 

The  extent  and  Cgnification  of  th6  woixl,  345.  b.' 
What  paifulh  by  the  grant  of  iolitm  intercjje,  ibid. 

Intrufion. 

What  properly  faid  to  be  an  intnifion,  and  how  it 
ditrereib  from  abatement,  diflcifm,  &c.  277. 
a.  b. 

Jomtenants.  See  Account,  Attornment, 
Charge,  Dum  fuit  infra  JEtatem^  Elec- 
tion, Entry  Congeable,  Judgment,  Pre- 
fentation,  Releafe,  Remitter,  Referva- 
tion,  Stat.  IVcfi.  2.  c.  23.  and  ;^>2  //.  8. 
c.  32.     Surrender,  Wuile,  Warranty^. 

JoIntennntSi  whence  fo  calfed,  and  how  they  differ 

from-parcencis,  180.  b. 
What  iliinus  njay  fianrt  in  jointure  one  with  th* 

other,  an  1  what  not,  188.  a.  per  tot.  pott,  19«.  b. 
Where   the   parties  Jhall  be  jointenants.  notwith- 

ftandiiinj  the  feveral  and  iiidiftcrent  limitations  to 

Q,\c\i  of  llitm,  180.  b. 
Where  iherc  mny  he  a  jointenancy  albeit  no  furvi- 

vorfliip.  181.  a.  b. 
Where  chaitcis  or  debts  in  jointenancy  fliall  fur- 

vive,  an.i  where  not,  Ifil.  h.  182.  a. 
Where  jointenants  may  be  albeit  the  pftatrs  reft  ia 

them  at  feveral  times,  and  where  not,  188.  a.    . 
Wheref'  two  may  have  joint  cftaies  for  their  lives, 

and  feveral  iiihcrilances,  or   the  inheritance  to 

one  of  them,  182.  a.  b.  183.  a.  184.  a.  18.?.  b. 
To  what  purpofes  fuch  inheriiaiice  ihall  be  faid  to 
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>e  necQtcd  In  the  Xitc  of  thc^  partk'S,  sad  to 

what  not;i8?.  b.  183.  a-  184.  a.  b. 
Where  and  by  what  »tk*  an  cftate  in  jouitur^  may 

be  fevered,  and  wliere  and  by  what  uoi,  182.  a. 

pert&L  pag,  183.  a.  190.  a. 
Where  two  Muny  be  juiutcnaats  of  the  freehold  and 

fee  fitnplct  and  tenants  iu  coiutuou  of  an  eltate- 

tail  ia  the  fuiiie  iaud,  183.  b. 
Wliere  the  joiutcnant  (urviving  iliall  be  liable  to 

the  charges  of  hi*»  companion,  and  where  not, 

Idik.  h.  per  UH.  fpa^.  186.  a« 
Where  tlie  charges  ofone  juintenant*  arwdaMe  by 

his  comjiamoii,  fliaJi  be  good  againll  hinifeJf  far^ 

viving,  184.  b. 
Where  upon  a  recovery  againft  one   jointcnant, 

execution  fliall  be  fued  agaiufl  Ins  companion; 

IJO.  a. 
Where  an  eltopfiel  to  one  jointenant  fltnll  not  bind 

bis  companion  ftirviving,  ibid. 
Where  a  devife  by  one  jointenant  (hall  be  void 

agaiuf^'his  fxjmpauion,  I'dX  a.  b. 
\i  bete  by  the  death  ot  the  wife  jointenant  with 

a  ftrnnger  for  years,  the  term  Oiall  furvive  to 

the  other  joiiucuanr,  and  not  to  the  huiband, 

185.  b. 

Where  a  dirparagement  of  the  heir  by  one  join- 
tenant  iltaH  be  a  forfeiture  of  the  ward  as  to 
both,  80.  b. 

Wliore  one  jointenant  of  a  ward  (ball  be  liable  to 
the  wafte  done  by  his  coiupauioii,  51.  a. 

Where  an  atBguincnt  of  dower  by  one  jointenant 
(hull  be  g«>od  againll  his  companion,  '3S.  a. 

Where  ufM>D  tiraut  of  a  rent  to  two,  the  elc6)ion 
of  one  to  liave  it  as  an  annuity  or  rent  iliall  bind 
his  companion,  1-ki.  a. 

Where  a  rtlcous  by  or.e  jointenant  (hall  make  his 
companiou  a  litHViim,  lol.  b.  ' 

A\liere  each  joinlenaiit  (ball  be  (aid  to  be  fcifed 
prr  my  tt  per  tvut,  mid  tu  M-hat  pnrpolcs  cither 
hutii  rigfit  bat  to  a  niuiety,  186.  a.  JjO.  a. 

Wliere  a  Jeufe  for  vctin  by  one  jointenant  for  life 
or  IB  fee,  tu  hi'^ui  aAer  bis  death,  (hall  be  i^ood 
againCI  tho  furvivor,  And  where  not,  184.  I>.  185.  b. 
136.  a.  b. 

Where  a  grant  of  the  herbage  or  vcftare  of  the 
land  hy  one  Jointeaant  (hull  bind  the  furvivor* 

186.  b. 

^hrre  a  preieiitation  to  a  chorch  by  one  join- 

teuajitOiJJ   not  put  his  oujn|Minion  out  of  |x»i- 

fe^k^n,  1^6.  b. 
Wficre  a  pftttrtion  between  jo'intenants  (hail  be  good 

w4(l«(Mic  d(ted,«nd  wKer«  uut,  169.  a.  187.  a. 
W^tereby  partition betueeojoint^nums.  a  warranty 

fiiulj  be  ddtriMed,  and  where  not,  187.  a. 
V^tvej«  hsiiband  and  wifeOiall  be  jointeiiants,  and 

whiYe    by    eniicrtie^    and  where   by  uiuietit:9» 

lUT.  A.  b   per  tor.  pug, 
Wiu'rt:  liaron  iuid   fcute  and  a  (Iranger  are  jointe- 

ii:int9  tl)€   Ailc  a  tie  nation  of  tlie  l);iTon  (liall  bar 

lUc  (irjiijgei*  forNivinu  ac  to  a  moiety,  and  where 

»«•!,  I8r.  b.  iiii^.  a.  :i27.  b. 
Whrt-«  one  jomip<i.aMi  ur  parcener  enters  or  re- 

<-ov<-ts  liiv  w!KileVr(i.te  K*'.;;^  j)Ul  to  a  riglil,  the 

other  Dial)  cmcr  and  occupy  with  hioi,  awd  uhere 

nofr  las.  a.  3iit.  b. 
Where  a  ^eafe'  of  part  of  the  term  by  one  jointenant 

for  j'enr*.  fliall  he  u  fevwrance  of  the  jointure  as 

to  the  winile,  U»iJ  au  iOO.  a. 
Whej£  a  icYcrance  of  ihe  jointure  of  fho  free- 


hold (hall  be  a  feverance  of  the  rev«r(ioB,  191.  k 
195.  a.  b. 

Where  a  refervatton  of  the  revcrfion  to  one  join- 
tenant  by  deed  indented  upon  a  leafe  by  both 
(hall  not  eftop  the  other,  19^  a. 

Where  a  leafe  is  made  by  two  jointenanls,  the  re- 
mainder in  fee  to  one  of  them,  ibis  fiiall  be  * 
good  remainder  for  a  moiety,  19t2.  b. 

Where  one  johitehant  makes  a  leafe  for  his  ow« 
life,  and  dicih,  no  furviror.  qvare,  193.  «. 

Where  the  feoffment  of  one  jointenant  to  hi»  cota- 
paiiion  and  a  firanger,  (hall  be  good  only  to  the 
firanger,  33.').  a. 

Where  two  infants  jointenants  make  a  feoffizient, 
by  lite  death  of  one  his  ri  Jit  (liall  furvive  ;  ^«ntf 
of  a  feoffment  by  one  folely»  337.  a.  b- 

Wliere  the  father,  jointenant  with  the  fon  and  a 
firanger,  makes  a  feoflTment  of  the  wbole  «i*1i 
Mrarranty,  the  firanger  furviving  (hall  avoid  ibc 
whole,  ^7.  a. 

Jointure.      See    Dower,    Stat,    ii   JT.  7- 

cap.  0,0, 

What  (hall  be  a  good  jointure  within  the  fiatute  af 

27  H.  8.  and  what  not,  36.  b. 
Where  the  wife  may  waive  her  jointure,  and  whetw 
.  not,  .36.  b. 
May  be  made  determinable  by  the  party's  owa 

ad,  36. 

Ireland. 

How  and  when  the  laws  of  England  were  firft  efia- 
bliticd  in  Ireland,  and  how  afterwards  coniIrmc«4 
and  by  whom,  141.  a.  b. 

Iflite.     See  Pleadings,  ^''e^diA- 

An  iffue,  and  the  fevernl  kinds  of  i(raes  126.  a. 
Where  an  ilVue  generally  taken  (halt  refer  to  the 

count,and  not  to  the  writ,  126.  a. 
IfTuc  upon  a  negative  pregnant  not  good,  l'*6.  a. 
Where  two  aflirmatives  flialltuake  an  iflbe,  and 

where  aot,  126.  a. 
Where  aniil'ue  (hnil  be  good  u|)on  a  matter  affinsa* 

tive  and  negative,  albeit  it  be  not  in  exprcA 

words,  ibid. 
The  torrn  of  the  entries  of  ifTues  of  the  part  of  the 

plaintiff,    and   or  the  part   of    the  defeudaufa 

ihid. 
Whut    pleis    ard  ifTues    themfelves,  whereto  tha 

pittintirt'or  defendant  cannot  reply,  V26.  a. 
Wlicre  nwdg  et  forniA  flidU  be  of  the  fubflance  <rf 

the  iilue,  and  where  but  matter  of  form,  1'81.  bi 

fur  tot.  pag. 
Where  the  fvbfiance  of  the  ifTue  beinc  found,  tho 

verdict  flndi  be  f'liHicient  notwjthitHudJng  oaiif- 

fion  of  circt^mftances,  Sr-.T.  a.  ^Bi^a. 
Where  the  plea  of  the  pHrty  amounts  to  a  general 

ifliie,  The  general  iffuc  ih  Wl  be  enttTcd,  303.  b. 
IlTue  (ball  be  joined  on  a  traverfe  when  welltakeiv 

126.  a. 

Judgment.     See  Error,  Partition. 

Tlie  Hgnificiilion-and  derivation  of  the' word,  39.  a. 

iCli.  a. 
The  leveral  forts  of  judgments,  ibid. 
Where  in  a  re-il  action  by  one  jointenant  or  pir- 

c|;jcr  agamll  ttnother,  jud^meat   fhuJ  not  b« 

givea 
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given  \n  feveralt;^,  167.  b.  187*  a. 
tik    wlutt   aclloas  judgment  final  ihall  be    given, 

294.  b.  .  . 

The  form  of  the  judgment,  when  it  b  fpr  the  te- 
nant 6r  defendant  in  plea  in  bar  or  to  ihe  writ, 

365.  8. 
How  and  by  what  means  every  cafe  judicially  de- 
pending Ihall  receive  end,  71.  b.  755,  a. 

Jugum  Terra, 
"What  it  is,  5.  a. 

Jtmcariuy  Joncaria* 

"Wbat  it  is,  5.  a. 

\Vhat  paUes  by  this  name,  ibid* 

Juris  tit  mm  4    See  Parfon- 

Juror,  Jury.  See  Challenge,  Statute,  Ver- 
dia,  rK  1.  c.  38.  Artic.fup.  Chart,  c.  9. 
2  H.  5.  c.  3. 

The  properties  of  a  juror,  155.  a.  b. 

What  perfon  may  be  a  juror,  and  what  not,  156.  b. 

157.  a.  172.  b. 
How  they  Oiall  be  treated  if  they  do  not  agree, 

227.  b*  ,  «  .        . 

"Where  a  cefiuy  que  vfe  Ihall  be  a  fufficient  juror 
within  the  ftat,  of  2  if.  5.  c.  S.  27«.  b. 

Where  tenant  pur  (mf«ri;i<f,  or  the  hulband  feifed 
in  his  wife**  right,  is  returned  on  a  jury  after  the 
death  of  the  wife  or  ci;^uy  que  pie,  they  may  be 
challenged,  ibid.  '      r    o.    •  v 

Where  a  witnefs  Ihall  be  had  in  equal  refpeCtwitfi 
a  juror,  and  where  not,  6.  a. 

The  jury  muft  give  a  verdid  though  no  evidence  be 

given,  296.  b. 

Juftices.     See  Court,  Eyre* 

By  what  names  anciently  called,  168.  b. 
JaOiccs  of  aOift,  whence  fo  called,  263.  a. 
ITieir  oflicc  and  jurifdittion.  ibid, 
in  what  cafes  anciently  juftices  of  wr/i  prius  might 

give  judgment,  and  in  what  not,  263.  a. 
The  names  of  divers  bifliops  and  clergymen  that 

were  anciently   juftices    of  the  king's   courts, 

304.  b. 

King*    See  Prerogative. 

The  etymology  of  the  word  (king),  and  how  called 
in  other  languages,  65.  b.  r         u    ri 

Tlie  ftylc  of  every  king  of  England  fince  the  Con- 
qnclt,  7.  a.  and  b. 

The  fcveral  compellations  of  divers  kings  of  JLug" 

land,  7.a.  , 

The  fevcral  councils  of  the  king,.  110.  a. 
The  kiug  may  take  a  fee  fimple  without  the  word 

(heks),  15.  b. 
_  may  referve  rent  out  of  Kicorporeal  m- 

heritanees,  47.  a. 
^  cannot  be  noafuit,  139.  b. 

Knight, 

The  derivation  of  the  word,  and  bow  called  in 

other  langiinges,  74.  b. 
The  dignity  of  a  knight,  lOT.  b. 


What  (hall  be  faid  a  knight's  fee,  or  cenfat  miUtarkt 
69.  a.  b. 

Knights  Service.   See  Gnardian,  Marriage^ 
Relief,  Wardfhip. 

iThe  defcription  of  a  knight's  fcrvice,  74.  b. 

By  what  names  I'ucIj  fervice  is  diliinguiftred  in  law, 
74.  b.  7,5.  ».  b.  108.  a. 

To  what  end  this  fervice  was  created,  75.  h.     . 

The  rd"pea  which  the  law  hath  le  ihe  fupportation 
of  this  fcrvice,  39.  a.  b. 

The  privileges  of  tenants  by  knights  fervice,  75.  a. 

At  what  age  the  tenant  fliall  be  intendable  to  per- 
form (his  fervice,  74.  b.  75.  b.  78.  b. 

What  things  incident  to  this  temire,  and  from  what 
antiquity,  76.  a.  b.  305.  b. 

For  what  caul'e  the  law  gave  the  ward  and  mar- 
riage of  the  heir  of  fuch  tenant  to  his  lord,  75.  b. 

76.  a.  4      j« .         J    u 

Where  the  tenure   cealing  the  Vardflnp  and  aa 

otlier  incidents  fliall  alfo  ceafe,  76.  a.  b.  248.  a. 

Where  the  fruits  of  knighis  fervice  being  Oifpeuded, 

*  the-  tenancy  being  in   a  corporalion,  ihall  b6 

revived  again  in  the  hands  of  a  natural  perfon, 

70,  b.  99.  a.  .  -,  r 

Where  a  tenure  may  be  knights  femcc  and  no  ei- 

cuage^  82.  b.  1    •  t    £„ 

Where  tenure  by  caftleRuard  fliall  be  knights  fcr- 
vice,  and  where  not,  82.  b.  83.  a.  87.  a. 
.  Where  the  tenure  fliall  remain  .albeit  the  caftle  b# 
ruined,  83.  a. 


KnoU 

What  it  is,  5.  h. 

Laches.  See  Baron  and  Feme,  Coverture, 
Dum  nonfuit  Compos,  Entry  Congeable, 
Ideot,  Infant,  Fines,  Prerogative. 

Tlie  fignificatiou  of  the  word,  246.  b.  380.  b. 
Where  laches  fliall  be  imputed  to  a  man  beyond 
fea^  and  where  not,  260.  b^ 

Lagnman., 
What  it  is,  58.  a. 

Lannemanni, 

The  meaning  of  it,  5.  a. 

Lapfe.     Sec  Quare  Impedii. 
Law* 

The  (cveral  laws  ufed  within  this  kingdom,  ^^'  j^- 
The  divifion  of  the  law  of  EngLund,  HO.  b.   Ho.  0. 

.344.  a.  1    „  ^<' 

The   fcveral  names  whereby  the  conwnon  la\v  01 

E«ff/a»Ki  is  culled,  14^i.  R.        ,         ^    ^  _^ 

How-the  common  law  and  the  law  of  the  «ro^ 

diflfer,  15.  b. 
The  few  fpiritual,  >»hnt,  31 1.  a. 
Intendment  of  law,  what,  78.  b.  ^      ^* 

}So  proof  to  he  admiued  ugaiuft  vbe  prefniiH>tion  9t 

law,  373.  a.  b.  ,   ^*.  u 

What  things  the  law  mo\X  faroureth,  124.  b, 
llow  the  law  icfpcai  the  order  of  natuw,  92.  ^ 

197.  b.  ^  ,j^ 
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The  ancient  rules  and  courfe  of  tbe  law  not  to  be 

iunovHtcd,  'iB2.  b. 
Tlie  coromendaiion  of  tbe  law  of  Englandt  97.  b. 
The  delight  and  facility  of  the  ftudj  of  the  iaw« 

71.  a. 
Admonitions  and   directions  concerning  the  (tudy 

and  prance  of  the  law,  70.  a.  b.  1^49.  b. 

Lea  and  Ley. 
What  they  are,  4.  b. 

Leafes,  l^flbr,  Leflec.  See  C(m6rmation, 
Releafe,  Rent,  R«:ler\ation,  Stat.  3*2  /i.8. 
r.  28. 

The  derivation  of  the  word  (Icafe),  43.  b. 

The  Icvcral  kinds  of  \e»\'t'9,  45  a.  b. 

1¥hat  (hall  be  lufTicient  weirds  of  leafe*  45.  b. 

301.  b, 
W'iiat  perfons  may  make  l<^afcs  at  this  day.  which 

rouM  not  by  the  coiuiuon  law,    et  e  converjb, 
.    4  k  b. 
Wlial  tltingi  reqtiifite  to  the  perfeAion  of  a  leafc 

wirhiii  ihr  liar.  3i  K.  8.  44.  a.  b. 
'V^'lial  Ii'-<(<s  lliall  be  good  \«irhin  the  ftatates  of  1 

and  13  EUz.  atid  what  not,  44.  b. 
HV'here  a  i^)ncurrcnt   Icafc  ihail  be   gdod   within 

Ihufe  ftatutes,  and  whcrtr  not,  45.  a. 
What  (hdll    be  Taid  a  fufiicient  certainty  where* 

upon  a  leafe  for  yearsi  may  depend,  and  what 

nut.  4tS.  b. 
Where 'a  leafe   for  years  may  ceafe  and   revive 

again,   as  to  fevcral  perfons^   and   where  u>t^ 

46.  a. 
To  what  purpofcs  the  party  Ihall  be  faid  a  lelTee  for 

\eHrs  bctbrc  entry,  and  to  what  not,  46.  b.  51.  b. 

"kjO,  a.  b. 
\Vhcre  a  icafe  is  made  to  have  from  the  date,  or 

day  of  the  date,  or    from   the  making,  or  from 

bfticcforth,  6ic.  where  it  ihall  be  faid  to  have 
•    K'ginuitiw,  46  b. 
Where  the  deed  hath  no  jdate,  or  beareth  an  iiu- 

poUibte  date,  wkcuthe   leafe  fliall  be  faid   to 

have  coiunienceafent,  ibid. 
Where  the  deed  referreth  to  a  void  leafe,  or  roif- 

recite  a  lealc  in  r//e,  to  have  from  the  ending  of 

that  leafe,  wiic/i  it  fhail  begin,  ibut. 
TIic  fi^nificution  of  the  word  (term),  and  the  dif- 
ference inter  tenninum  annorum  et  tcmpus  annO' 

run;,  4.5.  b.' 
Where  a. leafe  to  the  party  penerally  fliall  be  con- 

fuiied  to  be  fur  the  life  of  the  lelTor,  and  where 

for  ihi!  life  of  ihc  Icffee,  4'i.  a.  183,  a.  b. 
Where  divers  perlons  join  in  a  leafe,  whofe  leafe 

it  fliall  be  cuiiUnted,  4.5.  a. 
Wlicre  a  ioalb   for  vcars  bv  tenant  in  tail  ihall  be 

void  by  his  death  without  ilTue,  4.5.  b. 
Where  a  leafe  by  parfou,  vicar,  &c.  before  the  fta- 

tute.   Has  \oid  by  his   death,   and  where  but 

voidable,  45.  b. 

Lefturcs. 

Tlie  qnalitics  of  le^ures  anciently,  and  how  they 
dill'er  from  oar  readings  at  this  day,  280.  a.  b. 

'  Leper. 

"ikf  ay  be  heif,  8.  t. 

.  May  fue,  tho'  removed  by  vtiU  135*  b. 


Lc/xces  et  Lefue9% 

The  meaning  of  the  words,  4.  b. 

Librata  Tcrrtt. 

What  it  i?,  .5.  b. 

What  paiTcs  by  this  name,  ibid, 

*     Licence.     See  Aathority. 
Ligeance.     See  Alien,  Denizen. 

The  definition  of  ligeance,  129.  a. 

The  divifion  and  fc\eral  forts  of  ligeance,  1  S9.  t. 

Limitation.     See  Time,  Statute. 

What  fliaH  be  faid  good,  words  of  limitaiioo  k 
grants,  6cc.  and  the  fufcral  forts  of  themp  254.  b. 
^26o.  a. 

Livery  out  of    tlie  Hdnds  of   the    Kiii|. 
See  Primer  Seifin. 

Where  the  Iteir  of  the  tenant  of  the  king  ihaU  im 

livery,  and  where  an  nujler  le  main^  77.  a. 
Where  the  king   fliall  have  the  mean  pn^ts  aaCi 

livery,  or  oujicr  le  main  fued  by  the   heir,  sad 

where  not,  ibid. 
The  fcveral  kinds  of  livery,  and  whicli  fliall  betk 

beit  and  moil  fafe  for  the  heir,  77.  a. 
Where  Uy  tlie  livery  of  a  manor  an  advowfon  2^ 

pendant  fliall  pafs  from  the  kitig,  wiUioat  fpedtl 

mention,  77.  a. 

Livery  and  Seifin.     See  Authority,  Feof- 

nient,  Grant. 

Tlie  defcriplion  of  livery  of  feifin,  48.  a. 

The  feviTal  kinds  of  livery,  ibid. 

The  antiquity  of  livery,  49.  b. 

To  the  pafling  whut  eftatcs  livery  reqnifite,  aodfif 

what  not,  48.  a.  216.  a. 
What  a6t  or  words  by  the  leflbr  or    feoffor  fliall  ht 

faid  a  good  livery  in  deed,  and  what  not,  -iKi, 

49.  b.  .56,  b.  b7.  a. 
Where  a  livery  cxprefling  one?  eftate  refcrreth  toi 

charier  cxprefling  another,  or  which  is  void,  hv9 

it  fliall  be  conftrned,  48.  a.  b.  5**22.  b. 
Where  livery  rcferreth  to  two   feveral  charters  of 

different  limitations,  how  it  fliall    be   cooitrBed, 

21.  a.  ' 

Where  livery  of  the  one   parcel  fliall  be  a  liven 

of  the  other,  and  where  to  one  feoflfee  good  it 

the  other,  and  where  not,  48.  a.  50.  a.  S5J.  a. 

290.  a. 
H  ow  livery  Hall  be  made  topafs  a  moveable  iote- 

ritance,  48.  b. 
Livery  in  law,  or  within  the  view,  what,  48.  b. 
Where  luch  livery  fliall  be  gpod,  and  whece  xxit, 

ibid.  2.53.  a. 
Such  livery  b>  an  attorney,  void,  52.  b. 
Such  ii\ery   not  good  but  to  him  which  takes  tin 

freehul.l,  49.  b. 
Where   a  ilnuu  fiiHJ!  amount  to   an  entry  to  ])f^ 

fe^t   a    livery     within   view,    and    where  not, 

48.  b. 
Where  livery  fliall  be  made  of  an  upper  cbanber, 

Ufid, 
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hat  things  (troperly  lie  in  grtnt>  and  what  in  li- 
irery,  49.  a. 

liere  a  freeTioId  in  lands  ihall  pafs  at  the  com- 
mon law  witbout  liveryi  and  whece  not,  49.  a. 
50.  a.  b. 

here    livery  made,  another  being  in  poflrefiion, 
flia!l  be  good,  and  where  not,  48.  b.  369.  b. 
what  rc-fpedts  a  conveyance  by  livery  faid  U> 
exceed  all  others,  49.  a. 

here  a  charter  of  feoffment  by  a  difTeifeej  and  a 
letter  of  attorney  to  enter  and  make  livery  Ihall 
be  a  good  feoffment  after  livery  made  ; /erus 
of  a  Icafc  for  years  by  deed,  and  an  entry  after, 

48.  b. 

^hcre  livery  (hall  be  made  to  a  IclTee  for  years, 

49.  a. 

^here  livery  to  one  feoffee  in  the  name  of  the 
other  liiall  be  good  to  both,  and  where  not,  49.  b. 
359.  a. 

'Iiere  livery  to  one  jointenant,  leffee  for  years, 
ihall  be  fufliicicnt  to  pafs  the  freehold  to  him  in 
the  remainder,  49.  b. 

^bat  perfoa  may  be  an  attorney  to  deliver  feifin, 
52.  a. 

^^here  and  when  the  anthority  of  an  attorney  (hall 
be  faid  to  be  parfued,  and  where  and  when  not, 
52.  a.  '2.>8.  a. 
Vliare  the  making  of  livery  (ball  prejudice  the 

title  or  intereft  of  the  attorney  as  to  the  land, 

and  where  not,  52.  a. 
^h^re  a  letter  of  attorney  may  be  contained  in  a 

deed  of  feoti&tient,   and  where  not,  and  why, 

5«.  b. 
Vhere  livery  n^pde  after  the  death  of  the  feoffor 

ibttll  be  good,  and  where  not,  and  why,  52.  a.  b. 
J  very  not  good  to  expeft  infuturo,  217.  a. 
iVfaere  the  pharter  is  abfolute,  and   Jivery  upon 

condition,  upon  which  the  eftate  (liall  operate, 

2?2.  b. 
i/V^here  after  an  agreement  of  a  feoffment  is  made 

upon  condition,  livery  is  made  abfolute,  how  it 

(hall  be  conftrued,  222.  b. 
Where  livery  relateth  to  a  deed  made  and  dated 

in  a  foreign  kingdom,  what  Uiali  operate  thereby, 

228.  a. 

Maihem. 

Hie  (ignification  and  derivation  of  the  word, 
126.  a.  b.  288.  a. 

riie  nature  and  degree  of  the  offence,  127.  a. 

Where  the  writ  fliall  fay  (fdonice),  albeit  the  of- 
fence be  «o  felony,  li.^7.  a. 

Tlie  punifhrncnt  anciently  in  an  appeal  of  maihem, 
and  at  this  day,  127.  a. 

A  releafe  of  a£li«>ns  perfonal  a  good  plea  in  maihem, 
288.  a. 

W'hcrc.  a  man  was  indifled  for  maiming  himfelf, 
127.  b.  • 

Machicollare  and  Macliecouare, 
Xhe  qicaiiing  of  the  words,  5.  a. 

Maintenance.      See   Stat,   i  R.  2.    c.  9. 
32  //.  &•  c.  9. 

^c  fignlfication    and   derivation  of    the   word, 

568.  b. 
^]ie  feveral  kinds  of  maintenance^  and  how  pa- 

^ifbable,  368.  b.  ;^9.  a. 


Where  an  a6Hon  of  maintenance  Ticth  for  labour, 
ing  the  jury,  albeit  they  give  no  verdict,  or  pafs 
agafnft  the  plaiutiff,  369.  a. 

Manor.  See  Grants,  Prerogative,  Steward, 

Trial. 

The  defcription  of  a  manor,  and  whence  fo  called^ 

58.  a. 
How  manors  began  at  fir(^,  58.  b.. 
Of  what  things  a  manor  may  confifl,  58.  a. 
The  office  and  duty  of  the  lord  of  a  manor/  59.  b. 
Where  a  court-baron  holden  out  of  the  limits  of  the 

manor  (hail  be  good,  and  where  void,  68.  a. 
A\Tiere  and  what  things  (ball  pafs  by  the  grant  of  a 

manor  without   (cum  pcrtinentiis),  and  where 

and  what  not,  121.  b. 
Where  a  rent-feck  may  be  parcel  of  a  manor ;  Jecia 
'  of  a  rent-charge,  l.W.  b.  153.  a. 
Where  a  reverfion  upon  an  eftnte-tail  (hall  be  parcel 

of  a  manor,  and  pafs  by  the  grant  of  the  manor* 

324.  b. 
Where  upon  a  leafc  of  a  manor,  except  parcel,  the 

part  excepted  Aiall  contintfe  parcel  of  the  manor* 

and  where  not,  524.  b.  32.5.  a. 
Where  upon  trial  of  a  faft  fuppofed  within  a  manor 

tiie  vif'iie  iliall  come  out  of  the  manor,  and  whero 

out  of  the  town,  125.  b. 

Manumiflion.     See  Villein. 

The   (ignification   and   derivation    of   the   word* 

ISTTa. 
The  feveral  kinds  of  roanuroidion,  137.  b. 
By  the  manuniiffion  of  a  villein  cum  lotA  f€t[tuldf 

what  perfoos  are  iufranchiCed,  3.  a. 
Where  and  what  actions  brought  by  the  lord  agaiiift 

hi)  villein  fliall  he  an  infranchilement  to  the 

-villein,  and  where  a{id  whatnot,  127.  b.  138.  a.  b. 

13a.  b. 
Where  the  anfwer  of  the  lord  to  the  a6lion  of  the 

villein  (hall  be  an  infranchifement  to  the  villein, 

and  where  not,  125.  a.  138.  b. 
The  folemnity  of  mannmiffions  anciently,  1.S7.  b. 
What  cflate  or  gift  from  the  lord  to  his  villein  iliall 

b^  an  infranchifement  to  him,  and  what  not,  137. b. 

138.  a. 
Whore  a  void  releafe,  or  an  attornment  by  the 

lord  to  his  villein  (hall  be  no  infranchifement, 

138.  a. 
Where  the  appeal  of  the  lord  againft'Ms  villein  for 

felony  being  found  againd  him  (liall  be  an  in- 
franchifement to  the  villein,  and  wiicrein  not, 

l.*?8.  b.  139.  b. 
Where  a  nief  marrying  a  free^roan  (hall  be  infran* 

chifed,  and  for   what   tiroes,     13'^  a.    136.  b. 

137.  b. 


What  it  is,  106.  b. 


Marches. 


Marchet. 


Tlic  meaning  of  the  word,  117.  b.  140.  a. 

Maremium, 
The  figiiification  and  derivation  of  it,  58.  a. 

Marijcus  and  Mora. 
What  marifcui  aod  mora  are,  5.  a. 


Marriai 


THE     TA  B  L£^ 


riage.  See  Baron  and  Feme,  Coverturs, 
Difparagement,  Divorce,  Stat.  32  IL  8. 
.    c.  38.    Wardship. 

Jiaritagium,  quidt  et  quotupler,  31.  b.  76.  a. 

Of  what  rerpe6t  in  the  law,  9.  b. 

IVbere  the  marriage  of  ecdefiaftical  perfons 
furroerly  was  void,  and  wber^  but  voidable, 
156.  a. 

IVherc  the  father  ihall  have  the  cuftody*  and  mar- 
riage of  his  fon  or  daughter,  and  where  uot« 
84.  a.  b.  88.  b. 

HVherefore  the  law  gave  tlic  marriages  of  heirs  fe- 
males  to  the  lord  by  knights  fenrice,  78-  b. 

lii'hcre  the  lord  flialt  have  two  years  to  make  a 
teuder  of  marriage  (o  the  heir  female  of  his 
tenant  after  her  age  of  fourteen,  and  where  not, 
75.  a.  and  b.  78.  b. 

Where  the  lord  fliall  have  the  double  value  or  for- 
feiture of  tbe  marriage,  and  where  not,  79.  a.  b. 
Hi.  b. 

Where  the  etecutors  or  adminiftrators  of  the  lord 
flrall  have  fuch   two  years   to  make  a  tendefj 

79.  a. 

Where  the  tender  of  marriage  to  an  heir  female 

before  her  age  of  fourteen,  ihall  be  good,  and 

where  not,  79.  a. 
Where  the  lord  may  tender  marriage  to  the  heir 

already  married,  and  where  not,  79.  b. 
Where  the  lord  Oiall  have  the  cuftody  of  the  heir 

married  in  the  life  of  his  anceftor,  and  where 

not,  80.  a. 
At  what  age  each  party  married  may  agree  or  dif* 

agee  to  the  marriage,  and  at  wiiat  not,  79.  b. 

80.  a. 

Where  the  lord  iliall  have  the  iingle  value  of  the 

marriage  without  tender,  82.  a. 
What  remedy  the  lord  hath  for  the  iingle  value  or 

forfeiture  of  the  marriage,  79.  a.  8S.  b. 

Marfliall. 

The  derivation  of  the  word,  74.  a. 

Tlie  office  of  raarfliall  of  the  king's  boft,  74.  a. 

Who  firft  euri  roarfliali,  106.  a. 

The  jurifdidtion  of  the  court  of  tbe  conftable  and 
niarfhall,  and  according  to  what  law  they  pro- 
ceed, 391.  b. 

Maxim. 

What,  and  whence  fo  called,  11.  a.  345.  a. 

Not  to  be  difputed,  11.  a.  67.  a.  343.  a. 

Quod  femel  eft  meum,  ampliut  mnan  ejfe  n&n  fotefi, 

49."  b. 
AfeStio  tua  imponit  ntmen  operi  tuo,  49.  b. 
Ctjff'ante  ratianit  tegU  cejjut  it'x,  70.  b. 
Cnifie  magu  dignum  trahit  ad  ft  mima  dignum, 

355  b. 

Mayor  and  Commonalty.  iSee  Corporation, 

Meafon. 

What,  and  how  favoured  in  law,  4»  b.  54.  b.  56.  b. 
«00.  b., 

Merciiants. 

How  favoured  in  law,  2.  b. 

^bere  the  joint  debts,  &c.  of  mercha&t»  by  tbe 


death  of  one  fliall  not  forvive  to  the  otfier,  181% 
Where  one  joint  merchant  fliall  have  allowa&ceel 
his  expcuces  and  charges  in  an  accompt  ag^tisf 
bim  by  his  companion,  as  receiver,  172.  a. 

^lefne*    See  Acceptance,  Forejndger,  StaL 

fT.  2.  c.  9. 

Whence  fuch  writ  fo  called,  and  where  it  lie^ 

KK).  a. 
The  fcv'cral  judgments  in  a  writ  of  niefne«  100. a. 
Tbe  procefs  in  fuch  a  writ,  ibid. 
Where  by  purchafe  of  tbe  tenancy  by    the  ksi 

paramount,     the     mefnalty    ihhil     be     c£iiaC, 

1.52.  b. 
Where  the  lord  paramount  releafes  or  confirma  H 

the  tenant  lo  hold  in  frank almoigii,  or  by  lc& 

fcrvices,  the  racfnally^  (1ml I  be  exttni!^,  tb:i.  h. 
What  remedy  the  mefne  hath  for  the  furpiafa^  of 

his  rent,  u))on  fuch  extiuguilbroent,  l.>3.  a. 
Where  tbe  nifc  fliall  have  a  writ  of  otefucooai 

acqMittai  granted  to  her  hulbaud,  141.  a. 

.  MeJJhagium* 
What  meffiiagium  b,  5.  a.  15.  k. 

Muicra* 

The  meaning  of  tbe  word,  6.  a. 
What  pafles  by  it,  i6id. 

Mifcontinuancetf 
The  meaning  of  it,  3S5.  b. 

Mife.    iSecftiglit 

The  derivation  and  feveral  acceptations  of  the  vat^ 

S94.  b. 

MonaAeries.     See  Statute. 

How  many  there  were  in  England,  and  by  wboa 

founded,  97.  per  toU  pag. 
Some  held  per  baramamt  97  per  tot*  pag* 

Money^ 

The  derivation  of  the  word,  S07.  b. 

Its  fynonxima,  and  their  etymologies,  ibid. 

What  fliall  be  faid  lawful  money  of  Knghmd,  sb4 

what  not,  207.  a.  S08.  a. 
The  value  of  a  mark,  pound,  fliiUing,  &c.  ancieiufti 

294.  b. 

Monk. 

In  what  cafes  a  monk  may  maintain  an  aetion  ^ 
the  common  law^  and  in  what  not,  13?.  b. 

The  feveral  orders  of  monks  and  friars  ionso^ 
in  this  realm,  152.  a. 

Monller. 

What  iffue  reputed  in  law  a  monfter,  and  »bit 
not,  7.  b.  29.  b. 

Mortdanceflor.     iSee  Eibppel, 

Where  fuch  writ  lieth,  159.  a. 

Where    it  iieth   not   againil    priviea    »  Vhak 


5M2.  a. 


Wbotl 
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ere    it  Ueth  not   againft   a   bafUrd    eigne, 
44.  b. 

irtgage.     See   Acceptance,    Condition, 
Notice,  Payment,  Tender. 

i 

( fignification  and  derivation  of  the  word,  305.  a. 
ere  a  day  of  payment  being  limited,  a  tender 
ly  the  iieir  of  the  mortgagor  after  his  death  fhall 
»e  a  good  performance  of  the  condition,  S05.  b. 
!08.  b. 

lat  perfons  may  tender  money  in  performance  of 
i  condition  in  mortgage,  and  what  not,  306.  a.  b. 
{08.  b.  209.  a. 

lere  payment  by  aftranger  fhall  be  a  good  per- 
formance, and  where  not.  906.  b.  207.  a. 
Iiere  no  place  ia  expreifed  for  the  payment  of 
Doney  upon  the   mortgage,  where  the  tender 
iball  be  mude,  SIO.  a. 

Here  no  time  being  exprelTcd,  notice  of  payment 
fliaii  be  given  to  tlie  mortgagee.  211.  a. 
bere  acceptance  of  a  collateral   thing    by  the 
naortgagee   in    fatisfa^tion  fhall  bind  him,   and 
vhere  not,  122.  b. 

Mortmain.    See  Appropriation. 

e  derivation  of  the  word,  2.  b. 

bat  pcrfon  Ihall  enier  for  alienation  in  mortmain, 

and  within  what  time,  2.  b. 

Mulier,    See  Baftard. 

e  feveral  fignifications  of  the  word,  and  how  taken 
in  the  Uw  of  England,  243.  b. 

Murder.    See  Felony, 

e  etymology  and  fignification  of  the  word, 
287.  b. 

>w  it  differeth  from  homicide  and  chance-med- 
ley, 287.  b. 

Mute.    See  Treafon. 

Name.    See  Nobility,  Purchafe. 

bere  the  mifprifioii  or  alteration  of  the  name  (hall 

vitiate  a  grant,  and  where  not,  3.  a. 

here  a  grant   without  rocniion    of  fumamc  or 

chriilirin  name,    or  both,    fiiall  be  good  to  tl)^ 

grantee,  and  where  not,  3.  a.     . 

here  a  man  is  baptized  by  one  name,  and  after 

confirmed  by  anuthc^r,  which  he  (hall  ufe,  3.  a. 

here  the  privileges,  &c.    of  a  corporation  (hall 

remain   nntwithllandiug   the  alteration   of  the 

name,  102.  b. 

Nief.    See  Villein. 
'ef  dt  en  et  tremct  25.  b. 

Nobility.    See  Barony,  '\'aluation. 

it  feveral  limltatFons  of  nobility*  and  what  eftate 

of  nubility  the  king  may  grant,  and  what  not, 

16.  b. 

ben  the  title  and  degree  of  diike,  marquefs  and 

vilcount  began  in  En^taUd,  6'J.  b.  « 

t|bi,  LsronB,  ^c,  bow  arcated  by  a  writ  in  ancient 


times,  and  when  creations  by  patents  firft  begin» 

9.  b.  16.  b.  * 

What  (hall  be  faid  the  relief  of  a  nobleman  of  each 

degree,  69.  b. 
Where  a  noblewoman  by  marrying  one  inferior  to 

her  degree  (halMofe  her  nobility,  and  where  no^ 

16.  b. 
Where  a  dignity  or  name  of  nobility,  or  ofCice  of 

hnnonr,  dclcends  upon  divers  daughters ;  how  it 

iball  be  divided,  and  which  (hall  have  the  dignity 

and  execute  the  oflice,  165.  a.  t 

IlTtie  of  duke,  earl,  Sec,  or  no  duke,  &c.  how  triablCf 

16.  b. 
Beauchantpe  king  of  Wight,  83.  b. 

Nonage.    See  Infant. 

Kon  Compos  Mentis.  See  Dtim  non  Compos, 

Src. 

Nonfuit.  ■  See  Retraxit^  Stat.  2 II.  4.  c.  7. 

When  the  plaiiitiflT  faid  to  be  nonfuit,  138.  b. 

The  feveral  kinds  of  nonfuit,  ibid. 

In  what  actions  nonfuit  after  appearance  fliall  b« 

peremptory,  and  in  what  not,  239.  a. 
Where  the  nonfuit  of  one  demandant  or  plaintiff 

(liall  be   the  nonfuit  of   both,   and  where  not, 

\39.  a. 
What  perfon  may  be  nonfuit,  and  what  not,  139.  a. 

227.  b. 
At  what  time  the  plaintiff  may  be  nonfuited,  and  at 

what  not,  139.  a. 

'  Notice. 

« 

The  feveral  kinds  of  notice,  .309.  b. 

Notice,  an  incident  infeparable  to  attornment, 
ibid. 

Where  the  lord  (hall  not  be  compelled  to  avow 
upon  the  feoffee  of  hi«  tenant  withoat  notice^ 
269.  b. 

Where  the  obligor  or  mortgagor  hath  time  during 
liis  life  to  pay  money,  payment  at  the  place  with- 
out notice  fiM  be  no  performance,  211.  a. 

W^here  the  grantee  of  a  reverfion  fliall  not  take 
advantage  of  a  condition  within  32  i/.  8.'  with* 
out  notice  to  the  lelTee,  215.  b. 

Where  a  man  is  bound  that  /.  5.  (hall  infeoff  • 
ftranger  fuch  a  day^  notice  ought  to  be  given  bj 
J.  6'.  to  the  firanger,  211.  a. 

Nufance 

Where  a  man  may  have  a  particular  remedy  b^ 
aclion  for  public  nufance,  and  where  not,  nvfi 
why,  .56.  a. 

How  publick  nufances  are  punilhabie,  ibid. 

Obligation.    5ce Condition,  Debt,  tleleafes, 
Stat.  34  E,  3.  c.  4.    Trial. 

Tlie  legal  arceptation  of  the  word,  172.  a. 

^^  here  i.i)!i  jations  made  in  the  third  perfou  (hall  be 

cood,  and  where  not,  2'j9.  b.  ii30.  a 
Whore  an  obligation  made  and  dated  beyond  fea 

fliall  be  good,  and  how  triable,  261.  b. 
Where    the    intCTniarrii^'o    of  one    feme  oblitf^oe 

with  the  obligor  (hall  ejktiii^  the  debt  as  to  bulb, 

264.  b. 

Occupant. 
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Occupant, 


Wbe  faid  to  be  an  occupant*  41.  b. 

Of  what  iuhcritaoces  occupancy  njaj  bc»  and  of 

what  not,  41.  b.  388.  a. 
How  occupancy  may  oe  pre^'entcrt,  41.  b.  387",  b. 
Where  an  occupant  Hiall  be  liable  to  walte  and 

piCyment  of  rents,  41.  b. 
No  occnpancy  againlt  the  king,  41.  b. 

Occupation. 

Tlie  fereral  fignificatjons  of  the  word,  and  to  what 

properly  apph'ed,  249.  b. 
T)ic  writ  of  occupavit,  and  where  it  lieth,  ibid. 

pflice  and  Officers.  See  Appendant^ 
Attorney,  Stat,  ii  R.  2.  c.  2,  Nobi« 
lity.  See  tlie  refpedive  Names  of  each 
O^cer. 

Offices  of  juftice,  &c.  granted  to  perfons  iufufficient* 

void,  3.  b. 
Snch  offices  not  grantahle  in  rcrerfion,  ibid. 
Where  non^uler  (hall  be  a  forfeiture  of  an  oflio^ 

and  where  not,  233.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  234.  b. 
Where   the  grantor  nay  ouft  bis  officer   at  hii 

pleafure,  and  where  not,  ^33.  a.  b. 
What  perfons  capable  of  offices  of  honour,  and  what 

noti  107.  b.  per  tot.  pag. 
What  perfons  capable  of  the  flewardffiip  of  a  manor, 

and  what  not,  3.  b.  61*  b. 
Where  the  felline  or  contracting  for  an  office  of 

julUcc,  &r.  (ball  difable  tbe  party  to  be  capable 

thereof.  VI34.  a. 
Where  and  what  offices  may  b^:  entailed,  and  where 

and  what  not,  SO.  a. 
Where  a  man  (liail  be  tenant  by  the  curtcfy  of  an 

office,  29.  b. 
What  things  may  be  appendant  to  an  office,  and 

(hall  paf<i  hy  grant  mt'  the  oiBce,  49.  a. 
The  office  of  the  king's  almoner  defcribed,  94.  a. 
When  he  may  and  when  he  may  not  be  ditcharged^ 

ii33.  b. 

Office  or  Inquifition.     See   Stat.   2  E,  6. 

c.  8. 

Where  the  eftatcs  of  particular  tenants  (hall  be 

faved,  albeit  they  be  not  mentioned  wiihiu  the 

office,  77.  b. 
What   remedy  for    the   heir  where    he  is  found 

by  tbe  office  of  fei^er  years  than  in  truth  he  is, 

ibid, 
W^hat  remed^r  for  the  ^nie  heir,  where  another  is 

found  heir  hy  the  o(fice,  and  wheie  one  is  found 
-  heir   in   one-  county,   and  anotiicf  in  another 

county,  77.  b.  243.  a.  • 
What  remedy  where  one  is  untrnly  found  by  office 

lunatick  or  dead,  &q.  ibid. 
Where  upon  office  found  that  a  perfon  attainted  is 

feifed,  the  party  having  title  may  hftve  a  traverfe 

or  tnotyhans  dc  draUf  77.  b. 
WThere,  upon  an  i^oramus  found  by  office,  it  (hall 

be  taken  to.  be  a  tenure  in  capHe,  and  where  not, 

ibid. 
Where  tbe  heir  within  age  (hall  have  a  traverfe  to 


an  otAre,  which  falily  £nds  an  ifflmedittetd 
of  the  king,  77.  b. 

Ordinary.     See  Confirmation,  PaHoD. 


The  office  and  duty  of  the  ordinary,  and 

lb  called,  96.  a.  514.  a. 
W*here  a  releafe  of  an  adion  by  tbe  ordinarjl^ 

be  good,  29i.  b. 
Where  a  church  donative  (hall  be  rifited  brd 

patron,  and  not  by  the  ordinary »  5-14.  i. 
Where  the  kmg  founds  a  church  douative  vtta 

any  ipecial  exernpt.un,  liis  chancellor  (ballvi 

and  not  the  ordinary,  344.  a.  « 

Ovfier  k  Main.    Set  Livciy. 
Outlawry.     5cc  Forfeiture,  Juror. 

The  derivation  of  the  word,  129.  b. 

Why  a  ferae  outlawed  is  called  a  waive,  ikU. 

Wh'erc  outlawry  in  the  plamtiff  (hail  ditabe  kii 

to  bring  an  a^iou  at  the  common  law,  and  «0 

ni»t,  128.  a. 
In  what  actions  outlawry  may  be  pleaded  ia  @A 

lit}'  of  the  perfon,  and  in  what  not,  IfS.  s. 
At  what  age  a  man  may  be  outlawed,  and  at<N 

not,  Ua.  b.  128.  a. 
Where  in  a  plea  of  outlawry  the  defendant  tq| 

prefently  to  (hew  the  record  in  coort,  and  vfa 

he  ffiall  have  a  day  over,  128.  b. 
Where  outlawry  in  a  foreign  jurii'Jidion  ftiSa 

difable  the  plainti(f  at  Wefiminjter,  1^8.  a 
Outlawry  in  the  executor  no  dilability  to  bn^i 

ai^ion  in  right  of  his  tellatur,  128.  a. 
Outlawry  in  the  mayor  no  difabilily  to  tbe  onrpa 

tion  to  bring  an  acbon,  ibid. 
In  what  actions  outlawry  may  be  pleaded  bbi 

and  in  what  not,  128.  b. 
Where    procefs  of  outlawry  lay  at  the  caam^ 

law,   and  in  what  a^ous  it  lieih  at  tbi»  4h 

128.  b. 
How  anciently  perfons  outlawed  might  be  ptfi 

death  by  any  roan,  and  when  that  wasreftrw 

128.  b. 
The  fcveral  wa3'8  of  reverfing  outlawries  tS9.k 
What  matters  (hall  be  faid  good  caofes  to  lescd 

an  outlawry,  and  which  of^  them  are  pleaMk 

and  which  not,  So9.  b.  H60.  b. 
Outlawry  no  prejudice  to  the   party  ontil  itti 

of  the  exigent,  or  removal  by  certitfrcr^  lUl 

S'28.  b. 
Where  a  perfon  outlawed  may  be  a  witoeGs  ■ 

where  not,  6.  b. 
The  form  of  tbe  judgment  upon  proce&ofeatl^ 

in  the  county  court,  and  tbe  forin  in  ~ 

by  whom  given,  288.  b. 
When  it  may  be  avoided,  and  bow«  128.  b. 


What  it  is,  69.  a. 


Oxgang. 


Pannel.     See  Array,  Challenge, 
The  fignifioation  of  the  word,  16&  ^. 


Pardon.  &f  Comiption  of  Blood, 

cr  attainder  no  reftauctfaoa  of  hM 

Pardon  aft  ^2-  »• 
591.  b.  3 


mrt 
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*e  a  pardon  after  the  zStion  broaght>  and  be- 
B  judgment,  ihall  difcharge  the  party  of  aa 
erciamcut,  126.  b. 

Park.    See  Foreft. 
Parliament.    See  Statutes. 

ieriTation  ofthe^ord,  110.  a. 

court  of  parliament  what,  and  of  what  mem- 

rs  it  conriuetl),  109.  b. 

called  in  ancient  times,  and  bow  called   at 
is  day  i"  other  countries,  110.  a. 

antiquity    and     juriidifction    of   this    court, 
.O.  a. 

number   of  feflions    of  parliament  (ince  the 
ouqucfi,  ihi'd. 

Parol  Demur. ,  Sec  Age. 

ere  tbc  parol  (ball  demur  for  the  nonage  of  one 
arccncr,  where  her  fitter  is  of  full  ajic,  164.  a. 

pfon  and  Patron.  Sec  Aid,  Confirma- 
:ion,  Ulfcontinuance,  Leafes,  Prefenta- 
;ion,  Quare  Imfcdit, 

\  1c,s:al  acceptation  of  the  word  (parfon),  and 
rhy  to  called,  300.  a. 
loYaid  to  be  a  parfon  imperfonee,  300.  b. 
what  ioteuts  a  parfon  or  vicar  efleeuied  in  law 
o   Lave  a  fee  iimple,  and  to  wbaC  but  for  life, 
i7.  a.  300.  b.  341.  a. 

lat  anions  a  parlon  may  maintain  in  bis  politick 
;apacity,  and  what  nut,  .'>41.  a.  b.  3^X2.  a. 
lerc    one  churcli  may   have  two   parl'ons,    and 
where  two  incumbents  Aiall  be  fuid  but  one  par- 
Fon  iu  a  church,  18.  a. 

here  two  parfons  be  in  debate  for  lithcs  above 
the  fourth  part,  one  roan  being  palruu  of  both 
churches,  no  mdicuvit  iicth,  243.  a. 
here  a  rent  granted  by  the  patron  and  ordinary 
to  tiiKe  of  vacation  iball  bind  the  fucceediog 
parfon,  343.  b. 

here  an  annuity  granted  by  the  parfon  and  or- 
dinary fball  bind  the  fuccc0brs  without  alTeut  of 
the  pdtroQ,  and  where  not,  343.  b.  344%  a. 
here  the  patron  and   incumbent  may  charge  » 
donHtive  in  perpetaity,  301.  b.  344.  a. 
le  fee  firople  of  the  parfonage  in  abeiance,  and 
in  uo  perfon  certain,  342.  a.  343.  a. 
^here  by  the  death  of  the  parfon  the  freehold 
Ihall  b«:  in  abeiance,  342.  b. 

artition  and  Parceners. .  See  Age,  Da- 
mages^ Entry  Congeable,  Eiloppel,  Join<- 
tenants.  Judgment,  Parol  Demur,  Re- 
leafe,  Kents,  Stat.  Glouceji,  c.  6,  and 
32  U.  8.  c.  32. 

'arcencrs,  whence  lb  called,  163.  b.  164.  b. 
be  defcription  and  divifiou  of  parceners,  163.  a. 
^f  what  inheritances  coparcenary  may  be,  and  af 

wbut  not,  and  in  what  manner  partition  ihall  be 

made,  16^.  b.  1^' a. 
Vbere  parceners  (hall  be  deemed  in  law  as  one 

heir,  aad  wkeie  as  (ieverai  ht'ua,  163.  b.  164.  a. 

196,  b. 


To  what  purpofes  parceners  are  fuid  to  have  feveral 

freeholds,  and  to  what  but  one,  1G4.  a. 
Where  parceners  in  feveral  degrees  (hall  join  in  ft 

real  a^^ion,  and  where  not,  164.  a.  169.  a.  b. 
Tlie  feveral  ways  of  making  partition,  and  what 
partition  iliall  bind,  and  by  what  perfons,  and 
what  not,  165.  b.  166.  a.  and  b.  167.  a.  169.  a. 
170.  a.b.  171.  a.  b. 
What  a6t  by  one  parcctier  fhall  be  deemed  in  law 
a   divifiun  of  the  coparcenary,  and  what  not* 
167.  b.  174.  b. 
The  feveral  judizments  in  a  partition,  and  upon 

which  a  writ  of  error  lieth,  167.  b.  166.  a. 
Where  upon  partition  made,  the  eldell  daughter 
IhHll  have  election,  and  where  not,  166.  a.  b. 
167.  a.  168.  a.  h.  186.  b. 
Where  fucli  partition  fliall  be  good  without  deed  ; 

ficus  between  jointenants,  169.  a. 
Where  a  rent,  &c.  granted  for  owelty  of  partition* 
(liaH  be  good    without    deed,   and  where  not* 
169.  a.  b. 
Where  a   rent  is  granted  generally  for  owelty  of 
partition,  out  of  what  land  it  Hiall  be  intended 
to  iffiie,  169.  b. 
Whore  a  rent  is  granted  to  two  coparceners  for 
owelt}*^  of  partition,  or  where  referved  upon  a 
feoO'mcnt  in  fee,  in  what  nature  they  ihall  be 
laid  i'eifed  of  this  rent,  169.  b. 
Wliere  a  rtnt  granted  by  the  huiband   for  oweltj 

of  partition  (hall  bind  the  wife,  169.  b.^ 
Where  partition  mKdc  between  the  ilTue  in  tail,  and 
her  (iflrr  not  inheritable  to  the  tail,  (ball  bind 
the  iiTue  ;  pecus  of  a  partition  between  ifloe  an(| 
aftrauger,  170.  b. 
Where  a  partition  between  baftard  eigne  and  mulier 
fmifne  (hall  bind  the  mulier  and  her  heirs,  170.  b*' 
iJ44.  b. 
Where  a  partition  in  chancery  fliall  be  avoided  by 
an   infant;    fecas    where  a  writ  of  partition  if 
brought  and  )udt;ment  had»  171.  a. 
Where  the  ilFue  of  one  parcener  upon  the  not  dif- 
cent  of  affets  Ihall  enter  into  the  moiety  of  landf 
in  tail   allulied  to  the  other  parcener^  172.  b. 
173.  a. 
Where  by  a  partition  againfl  common  right,  the 
parcener  (liall  be  liable  to  charges  made  lince  the 
difcent,  173.  a. 
Where  by  the  evi£tion  of  part  of  the  land  allotted 
to  one  parcener,  the  whole  partition  (hall  be  de- 
feated, and  where  not,  173.  b.  174.  a. 
Where  the  "privity  between  parceners  being  de- 
ftroyed,  the  condition  and  warranty  in  law  (hail 
be  extiii^^  174.  a. 
What  fliall  be  laid  a  fuflicient  continuance  of  the 
privity  to  take  advantage  of  fuch  warrautyj  6ic 
and  what  no^  174.  a.  b. 
Where  the  feoffee  of  one  parcener  (liali  have  aid  of 
the  other  parceners  to  deraign  a  warranty  para- 
mount, and  where  not,  174.  a.  b. 
Where,  by  whom,  and  againll  whom,awritof  par- 
tition lay  at  the  common  law,  and  where  and  by 
whom  it  lieth  at  this  day,  175.  a.  b. 
The  difference  between  a  partition  and  ezdiange* 

51.  a.  172.  b.  176.  a. 
Parcener  by  the  cuftom  defcribed,  175.  b. 
Xho  uiiinner  of  .piKtiiion  m  hutchpot,  and  where 
Inch    partition  ihall  be   made,  and    where  nutt 
167.  a.  b.  177.  a.  178.  b.  179.  a.  b. 
Who  ought  to  be  fnd  agent  iu  luch  partitioni  and 

ce 
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to  wHom  the  lands  (hall  defcend  in  the  iutcrim» 
176.  b. 

"Wbeie  after  fuc^  partition  the  Iand!<  given  in  frHnk- 
marri^iee  fliall  be  of  the  nature  of  lands  dcfcen- 
dible,  itr.  b. 

Vf^here  in  fuch  partition  the  value  of  the  Iands» 
6i^.  thdll  be  accounted  as  at  tlic  time  of  the 
partition^  and  not  as  at  the  time  of  the  gift» 
179.  a. 

Upon  whom  the  TT*«erfion  of  fuch  eftate  in  frank* 
marriage  fliall  defcend,  179.  a, 

mrhere  a  paitition  between  tJu'ec  parceners,  one  to 
hold  in  fcvcraItT,  and  the  other  in  pitrceuary» 
fliall  be  good,  and  where  not,   180.  a. 

YThere  one  daughter  dilTrU'etf  the  diicontinuce  of 
her  father  to  the  ufe  of  hcrfclf  and  her  fiftcr* 
and  being  ouHcd  by  the  diicontinuce  recover:* 
in  an  affifc,  by  the  agreement  of  the  other  fifter 
after  they  ihaU  be  joiateuaats,  and  not  parceners^ 

•  374.  a. 

IVhere  a  tenancy  by  homage  defcendit  upon  divers 
parceners,  the  eldeft  alone,  aud  where  all  fliall 
do  homage,  67.  a.  b. 

Pafcumn,  Pajlura. 
Tke  Bwssiiig  of  the  words,  4. 

Patents.    See  Grant,  Kbg. 
Payment. 

Vbere  payment  of  money  in  fliew  and  appearance 
and  not  really,  fliall  be  no  performance  of  a 
condition,  209.  b. 

Vhere  the  mortgagee  dying  before  the  day,  pay- 
ment fliall  be  made  to  his  executory  and  >Uicre 
to  his  heirs,  209.  b.  210.  a. 

Where  upon  condition  of  payment  to  one,  his  licirs 
and  alligna,  payment  to  his  executors  0  all  be  a 
i;ood  performance,  and  where  not,  210.  a. 

Where  upon  payment  of  money  at  fevernl  days, 
an  action  lieth  for  not  payment  at  each  day,  and 
where  not  before  the  laft  day  be  pafi,  47.  b. 
«92.  b. 

Per  qua  Scrviiia.     See  Attornment,  Quid 

Juris  Clamat, 

Where  tenant  in  tail  fl>all  be  compelled  to  attorn 
in  a  per  qnajh-vitia,  316.  b. 

IV here  in  a  ptr  quiefti-vitia  the  tenant  fiiall  not  be 
compelled  to  attorn  until  allowance  of  his  privi- 
leges, 320.  b. 

iVbere  iijioii  grant  of  feigniory  for  life,  the  re- 
mainder in  fee,  he  in  the  remainder  after  the 
death  of  tlie  tenant  for  life  fliall  have  a  per  qwt 

•  JervUia,  iioi.  a. 

Pew. 

What  it  is,  5.  b. 

Piracy.     See  Attainder,  Felony. 

Pleadings  and  Pleas.  See  Departure,  Dou- 
ble Plea,  Stat.  23  J/.  8.  C.  5.  7  /.  1. 
c.  5-  3^  ^'  3-  c.  15. 

Placitutn,  unde,  17.  a.  103.  a. 

Xfie   commeudaiiua  of  good  pleading,  and  the 


means  to  attain  to  it,  17.  a.  168.  a.  30a.  & 
Floadiug-a  ^ocd  argument  in  law,  115.  b. 
Jiules  concerning  the  matter  and  order  of  pa 

pleading,  303.  a. 
The  feveral  parts  of  jdeading,  and  bj  whataaa 
,       diiiiiiguithed,  303..b. 
Where  plea  of  every  man  ihall  be  ouufuned  m 

ilrongly  againfi  himleif,  303.  b. 
Things  done  beyond  fea,  how  to  be  pleaded,  *6 

When  neccfl*ary  ckcHmftacces  implied  bj  lav  aei 

not  be  exprcifed,  303.  b.  316.  b. 
Where  a  detective  plea  fliaU  be  made  goodl^^ 

plea    of  the    adverfe    party,    and    wbe?e  ta 

303.  b. 
Where  furplufagc  fliall  vitiate  a  pica,  and  «Ve 

not,  t6i<^. 
What  pleas  ought  to  be  averred,  and  what  ai 

,mj.  u. 

Plea  by  argument  or  rchearfal,  not  good>  iKdL 
What  certainty  is  required  in  counts^  ban^  tept 

cations,  eftoppeis,  6lc.  303.  a. 
Where  an  inducement  to  the  matter  geoerailj  i2 

ledgcd   in  the  plea  fliall  be   futficaent;  j<£i>b 

the  matter  itfclf,  303.  a. 
Where  a  general  allegation  of  proceedings  iaei 

cietiallical  courts,  or  a  matter  of  record  is  pmA 

hig  fliall  be  fuflicient,  and  where  not,  ibid. 
What  cllatesiu  pleading  may  generally  be  alicdH 

and    where    the  comroeHcement   of   p^rtk^ 

eitates  mull  be  fliewed,  aud  the  Ufe  of  the  loai 

averred,  and  vihcre  not,  303.  b. 
Where  and  in  what  kind  o£  pleading  Che  doaec  a 

leflce  ought  to  allcdge  feifin  iu  bis  dcmerarie^ 

for,  and  where  cum  dimifit,  or  cum  dcditi^t 

SO'X  a. 
Where  rhe  party  may  plead  perfbrmanee  of  alia 

V  en  an  ti  generally,  and  where  they  oogfat  &b 

fpecially  pleaded,  303.  b. 
Where  the  conclullon  nfa  ^\t^  (et  xjfint  ttfit)td 

be  a  waiver  of  a  fpecial  matter,  and  wfaeieBit 

ibid. 
Where  a  thing  f$  done  by  force  of  a  warratiCv  « 

authority,  it  ought  to  be  pleaded,  283.  a.3dG>b 
Where  a  fpecial  caufe  of  jultification  or  excuf^  sv 

be  given  in  evidence,  aud  where  it  ought  ts  in 

pleaded,  282.  b.  2BS.  a.  per  tot.  pog. 
Where  the  tenant  by  his  falie  plea  fhall  lofe  a  W 

iiefit  or  advantage  given  him  by  the  law,  5::k  s 

366.  a. 
liuw  a  feoffment  In  fee  and  a  leafe  for  jean  es^ 

to  be  pleaded,  200.  b.  201.  a. 
Where  in  pleading  an  eftate  of  freehold,  the  f*?t 

fliall  not  plead  an  entry  ;  Jectts  of  aN  eB&tcfc 

years,  201.  a. 
Where  in  pleading  the  party  fliall  be  faid^e^/tfaii 

dominico  vcl  de  Jlodo,  aud  of  what  thmgs  tJii 

ftodo  et  I'ure,  17.  a.  b. 
The  neceffity  of  malinc  a  defence  in  e%erT  pio 

127.  b. 
The  form  of  a  defence  in  a  perfonal  action,  l?7.i 
I'lie    tffctt    and    confequence    of    luch   deiieacc 

127.  b. 
Where  at  this  day  after  demurrer,  judgment  fi«f 

be  given  according  to  the  matter  in  law,  w«b^ 

refped   to    the  imperfection  of    the    pleafls^ 

304.  b. 
The  courfe  and  eftimation  of  pleading  in  the  tia 

of  £.  1.  £.  2.  £.3.  H.  6.  5iC.  Sol.  a.  b. 
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Menarty,    See  Advowfon,  Parfon,  Quare 

Impedit. 

(Vher6  and  agaiaft  what  perfons  plenarty  ihall  foe 
hy  inflitution,  and  againft  whom  not  until  in» 
dufiicn,  119.  b.  S44.  a.  . 

?Vhere  and  againft  whom  plenarty  was  a  good  plea 
in  a  qimre  impedit,  or  darrein  ffrtfentment  at  the 
common  law,  and  where  not,  isS,  a.  134.  a. 
344.  b. 

(Vbere  trial  of  plenarty  ihall  be  by  the  common 
law,    and  where  by  certificate  of  the  biQiop, 

.    3^  a. 

Plough-land. 

i^That  It  is,  69.  a.  86.  b. 

Pofleffion.    See  Curtefy  of  England,  Guar- 
•diah,  Prefentation,  Quare  Impedity  Right. 

Continuance  of  pofleffion  a  violent  prefamption  of 

title,  6.  b. 
IrVheie  a  long  polTeflion  anciently  took  away  a 

right  of  entry.  237.  b. 
VVhcre  a  poiTcffion  of  a  parcel  of  the  land  demlfed 

ihall  bje  a  poflc^on  of  the  whole,  and  where  not, 

48.  b. 
inhere  the  pofleifion  of  a  leflee  for  years  fliall  be 

the  pofleffion  of  him  in  the  leveriion,    15.  a. 

«43.  a. 
pf  what  things  a  man  cannot  be  put  out  of  poflfef- 

.iion,    and  of  what  only  at  his  own  eledtiou, 

306:  b.  307.  a. 
I¥hece  divers  perfons  b^ing  upon  the  land,  the  lai^ 

^ali  adjudge  the  pofleffion  in  him  that  right  hath, 

.and  where  not,  368.  a. 
^here  the  feifure  of  the  king  without  caufe  Ihall 

be  adjudged  the  pojSbflionof  him  for  whofe  caufe 

lie  feifed,  245.  b. 
KVhat  fliall  be  a  fufHcient  pofleinon  to  make  the 

filler  or  uncle,  &c.  to  inherit,   and  what  n/>t, 

11.  b.  14.  b.  15.  a.  281.  a. 
Of  vphattbin<:^s  and  efiate  a  pojj'effio fratrit  m^y  hc$ 

and  of  what  nor,  14.  b.  15.  b. 
lybere  there  fliall  be  a  pojftjjiofratris  without  en- 

trj,  at  i  converjb,  15.  a.  . 

Poffibility.    See  Grants. 

&  gift  to  a  man  and  womun  not  married,  or  where 
one  or  both  of  them  are  married  clfewhcre,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
pofTibtJity,  20.  b.  25.  b. 

Polfibility  upon  a  polfibility  rejected  jn  I^w,  25.  b. 
184.  a.  ' 

Pound.     See  Diilrefg, 

rhe  writ  of  parco  fracio,  whence  fo  called,  and 

where  it  lielh,  47.  h, 
ifVhere  the  defendant  may  juftify  in  that  writ,  and 

where  not>  ibid, 

Prcecipe, 

rhe  fpveral  writs  of  prfccjpe,  101.  b.  139.  b. 
rVhiit  Mords  are  proper,  what  not,  and  how  to  be 
ranged  in  a  pntciptf  40.  a. 

Prctfnunire.    See  Attainder. 

HThcnce  fnph  writ  fo  called,  199.  b. 
fbc  judgment  in  ^pnemunire,  1S9.  b» 


The  nature  and  qnality  of  the  oflfenee,  130.  a. 
What  lands,  &c.  forfeitable  by  attainder  in  pncaw- 

litre,  and  what  not,  130.  a.  591.  a. 
,  Where  fuch  attainder  ihall  be  a  good  plea  in  dis- 
ability of  the  perfon  to  briog  an  actioi^  129.  b. 

Pre/umptia, 

Quid,  et  qtutuplex,  6.  b. 

Where  the  prefumption  (hall  (land  jtill  the  contrary 
is  proved,  67.  373. 

Prerogative.    See  Entry,  Grants,  Queen, 
Remitter,  Wardihip,  Warranty. 

The  etymology  and  fignification  of  the  word  (pre- 
rogative), and  by  what  names  called  anciaatiyy 

90.  b. 
Where  the  grant  of  a  reverfion  to  or  by  the  kiag 

fhall    bo    good    without    attornment,    109.   b. 

314.  b. 
Where  the  title  of  llie  king  and  a  common  perfoa 

concur,  the  king's  title  (hall  be  preferred,  30.  b. 
Where  a  man  being  indebted  to  the  king  and  to  a 

common  perfon,  the  comnion  perfon  Ihall  be  fa- 

tisfied  before  the  king,  and  where  not,  131.  b. 
Where  the  king  after  feizure  of  the  temporaltias 

ihall  prefent  to  a  church  which  voided  in  tha 

life  of  the  bi/hop,  90.  a. 
Where  the  king  gave  land  with  his  coufin  in  frank* 

marriage,  by  the  death  of  the  ferae  without  ifTue* 

the  estate  of  the  huA>and  (hall  determine  ',  fecu$ 

of  a  gift  by  a  common  perfon,  l£l,  h. 
Where  a  quare  impedit  lay  by  tlie  king  at  the  com* 

moil  law  upon  an  ufurpation,  but  not  by  a  com* 
.  mon  perfon,  344.  b. 
Plenarty  in  a  quare  impedit  no  plea  agaitift  tha 

king,  133.  a.  344.  b. 
Where  the  king  may  revoke  his  prefentation  after 

infti:ution,  and  before  induction,  344.  b. 
In  what  cafes  the  king's  grant  with  a  n<»^  objiante 

ihall  difpeufc  with  the  penalty  of  a  ftatute,  and 

in  what  not,  and  where  it  fliall  be  good  without 

a  nou  objlatitet  99.  a.  ISO.  a.  234.  a. 
'What  fliall  be  faid  a  good  plea  againft  the  letters 

patent  of  the  king,  and  what  not,  260.  a. 
By  what  a6l  an  eilate  fettled  iu  the  king  (hall  be . 

develted  without  petition,  or  mon/lrani  de  cU-oitp 

and  by  whatnot,  35 ^  b. 
Where  an  advowfon  Ihall  pal's  from  the  king  within 

the    words   (cnm  pertinentiii)   without  cxprefs 

mention,  and  where  not,  77.  a. 
Where  an  a^  of  parliament  fliall  bind   the  king 

without   being  n^mied,  and    where  not,  43.  b. 

98!  b.  9S).  a.   l«0.  a. 
Where  an  a^t  done  by  the  king  during  bis  nonage 

ihall  bind  him,  43.  a. 
Where  a  gift  to  the  king,  without  the  words  (heirs 

or  rucceilors)  fhall  pals  a  fee  fuapie,  9.  b. 
Upon  Tuch  purchafe  by  the  king,  in  what  capacity 

ht;  fliall  be  laid  reil'cd,  16.  a.  190.  a. 
Where  the  perl'on  of  the  king  fliall  alter  the  nature 

of  a  (lil'cent,  15.  b. 
Where  th^  grant  of  the  king,  wherein  he  is  de- 
ceived, fliall  be  void,'  27.  a. 
No  laches  imputed  t«>  the  king,  41.  b.  57.  b.  90.  b. 

118.  a.  119.  a.  2.'4.  b.  344.  b. 
Where  upon  a  gift  to  the  king,  and  the  heirs  of  his 

body,  bcfoie  Hat.  W*  2.  on  alienation  by  him  be- 
fore 
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lore  iffrn^  inu  b»  bv  «f  tbe  xcTedkut^  X9.  U 
PreicriptiANi.    Sec  CuAooi,  Q4i£  L^iifx. 

TIm  defiauion  of  a  pnicripCkMi,  115. «. 

H«w  it  dtdWeth  from  «  cvAmd,  115.  b. 

Tbo  incidenU  infeparable  to  a  prefcriptMo,  113.  b. 

To«bat  things  t  nBUi  May  make  title  by  prefer ip- 

tion  without  charter,  and  to  what  not,  11 1.  a.  b. 

144.  a.      . 
Where  atitla  to4aiMliby-prelcripti«i  (ball  be  goitf], 

196.  a. 
JBy  what  roeani  a  titte  by  prefciiptiim  <pr  cuftom 

laay  be  kA  1^  iutevupCioa,  and  by  whiR  not, 
.     114.  bL 
li\'bcrc  a  prefcrrption  or  cufteni  nrn}-  he  aUo^trd 

a'^iinfl  an   aft  of  parirameut,  aod '■where  fiot, 

lll.b.  lld.a.b. 
How  a  man  ou^ht  to  prcfcribe  in  lliinfr^  wbic^  lie 
^   in  graur,  and  hoiv  in  ihingK  which  ho  hi  hvery, 

1'JI.  a. 
What  (ball  be  a  fii the  lent  continuance  to  maftf  a 

titt^ot  prpfcHftidn.  and  whilt  nor,  llS.f).  114;  h. 
P^refl'hptiun  for  cannMfii,    exchiive  of  rlie  lord, 

IS  voi(i,  VJi.  a. 
■I  fo»  fiiiim  ve^uraik'  m-r«)  ttduffvtf  of  the 

Jordj  i«  good,  ibid. 

*  •       • '       . 

•TiVsfcntation.  '  See  Baron  and  F>tne,  Vrt- 

ro«iiitjve.    .       ' 

The  defer! ptioti  and  derivatian  of  the  wordt  t.&>.  a. 

How  many  leveial  ways  acharcbprefestative  nifty 
beoone  roid*  ibidi 

Where  a  prcienfeatMm  by  panLihalL  ba.  faficitnt, 
ItMli  a.  ...•.! 

lYhcre  one  jointenant  or  tenaat  incoiiiiBOA'pre-' 
fientip  ar  both  prefcnt  fevoraUyv^tbe  octftiiary 
may  admit  or  relufe  fiidi  prafcntee  atdiit  plea^ 
fure,  W6»  b.  •  *         •■»"«.»? 

V^here  two  paroenera  preHrot  oi^e  clerk,  iradMe 
•ther  twa  aaothec^  the  ordinary  »ay  oeiiAr^thj . 
ibid,    '  •  i 

Where  the  prefeniitibii  of  ona  paveanar  in*tha;tnTn 
•S>f  another  afbar  partiriofl^flkaU  nM  put  the nt^r 
oat  of  polfeffiBfly  1i43.  a;  • 

Where  the  feveral  prefentMioDB  of  pareenttstiliall 
*  not  waJEe  tiie  ahurcfa  hti||iouf ,  ibiA  . .  A 

Prerentatton  in  linie  of  war,  and  adroiilion  and  iii- 
flitution  in  time  of  peaces  fliall  not  put  the  pa- 
tron out  of  paHeifioa,  '249.  b. 
^  Where  a  prcrentaiiou  to  u  cbvirch  in  time  of  vaca- 
tion of  an  abbathy  fhall  not  put  tbe  fucceir^r  out 
ot  poffeflion,  ^63.  b. 

Where  by  prcfLMitation  to  a  church  donative,  end 
admillioQ  and  inftitutiuni  the  church  is  lur  ever 
be^piue  prefcaiative,  and  wlicre  not,  044.  a. 

How  donatives  firll  begun,  Jiud  how  they  uniy'be 
created  at  thia  day,  S'l^k  a. 

Where  the  hoiUand  iliali  prefcut  to  a  churcb»  v>\w:h 
voided  in  the  life  of  his  wife,  11^0.  a. 

Where  upon  difcent  of  an  advowt'ou  to  divers  par- 
ceners, the  eldefc  and  her  aiTignee  ihaU  ha^ve  the 
fill  pzefentment,  166,  b.  186.  b. 

Trimer  Seifin,     See  Livery  out  of  the  Hands 

of  the  Kuig. 

>  WhtraitibaUbedue  to  the  kin«  uponthfetdefttb 
of  hi»  tenant,  aud  whete  noC^  77.  a.  •         ^. 


What  vahie  (hal^  b^  paid  tp  ^  la^. 

or  prnnerftifin,  77.  a.  _ 

Al  what  a^c  (he  kiug  ihall  have  ftrl^t^r  J!c0tk  aE  Cb 

heir  of  his  leuaot  iu  libcage,  91.  L» 


■  m  * 


•  * 


Privies  and  Privity.     See  AttomnMBltilo* 
mage  Auneelir^  ParctMn,  Biiufgff. 

i 

ThB4iwretri  farta  Of piitlii,  f71.<L  ^- 

\S  liat  privity  between  joint enants,  what 

traanls  in  coamon,  and  wfcai 

•169.  a.  i;00.  b. 
Where  a  (>rivifir  aoae  dXeontina^ilv 

be  cxtiuct.  lock  a.  4.  •  ^^^ 

Profcffion.    S(T  ^lotifc,      ^*-'*^ 


•    t      » 


When  amaivfliaU  be  faid  to  be 

giun,  i:iJ.  a.  136.  a.  '  -*?•• 

At  what  ag«  «  MMn  w»j  be  piiitiUli*  M^ 

Vi7.  a.  V    >*Mf 

To  what  purpofcs  a  profeffion  hatb  th«r  efied.<of  t 
.  iiatnrul  dcatti,  and  to  what  not,  l3iU  i^^««*^ 
WUcrc  and  what  profeiTioniD  religion  .ihal)  dif^ 

the  party  to  bring  an  a6tian,  -«Td  where  lai 

whatnot,  l^tf.b.  ^  .    .»y..«>^: 

Where  the  haiV»Hd  and  wife  may  ba  ^ 
.    1  uU^^ioa  w4boBt  tithcr'a  c%Qlein«  •mcki 

.  s  .Pro|Mr^.    &^Baihfi^  ilspli 


*  • . 


»  -t 


The  feveral  khids  of  property,  145.  b. 

Where,  in  a  replevisj  the  cftim  of  property  bj  tfee 
defendant  fliall  hinder  the  deiivcrT  oC  thajmii 
by  the  ftierilr,  ibid.      '    '  '  ^-  *'  <*•  *  "  'r'^^ 

buch  cUim  of  pro^rtY  by  the  bailiff  QK.fianptff 


** 


N* 


\ 


F.r<ifiri€Me  Frdimnidim  •   * *k.  «/T 


When  this  writ  is  to  be  fued,  145. 


.ftoteaions.    See  Qhcre  /vij^ii^  St^^> 

/f.  2,  c.  i6..      "    ^  ./^^ 

The  feveral  forts  of  prote^ions,  XM  a^' '  •*^^ 

Protc^iobs  eum' tUMjuid  «>fttams  wh^  Icf 
and  the*  feveral  kinds  of  tliem,  ibid. 

Proteclions  fafa  j^ofethtrn%  and -4i|ltt<\i«ra<KniH 
^    )yhu,  and  why  fo  called,  iiyVf.  wj    »/^ 

For  \that  cauies  uich  protections  are  graota^^aci 
for  wiiat  not,  I3t>.  a. 

For  what  perfons  ftich  pfote^an^  n/^  irfhrjaft^ 
and  fgr  what  not,  130.  a.  b.  ^  . 

In  what  action  or  plcaa  protcftioa  eiLA-for^^^  de- 
fendant, Ihall  put  tlie  plea  wit^ut  <&y  Mr#«i 
and  inwh«it  not,  loO.  a.  .  .« 

nhere  and  wlmt    proieclion  roa^'be    0M^|h*^ 
pendente   pUicito,    ami   where    aaci    wh^  a>4 
130,  b.    .  .         .  .         .       ■ 

,At  wluit^tiisie  a  p^ote^ion  inaybe.cail*  ^ad^prijt 

not,  ibid. 
•  Where  a  pruXe^Sou.  call  at  .the  «^  JV>«^  9^'^ 
peaird  bctore  tlie  day  in  bauht  iWl  «Q|#^ 
iti^din|r  f^ve  the  4«lauU  of  t^  i^v ^Jlf  *^  ^^^ 
not,  ihiiL  ■  •         t  -    •■ 

.    For  v|(lyi|t_cputinuance  of   %%ta%  f uf)^  pioU^ttka 


THE    TABLE, 


To  «h«t  pliwn  fudk  pvgteSioiiff  onglit  to  be  dh 

ed»  and  to  what  not,  ISO.  b. 
In  what  mEdao»  prute6tJons  are  allowable,  and  in 

what  not.  iSl.  a. 
Uftder  what  fealt  and  to  wbom  tbey  are  dirededy 

151.  a. 
What  perfott»  oaglit  to  aHow  or  d|falloir  of  them, 

151.  a. 
By  whoM  iliej  ney  be  eeft,  and  in  wbat  nkanner, 

ibid, 
Bjf  what  means  thej  nw^  be  abided,  •ndi>jwhtt 

not,  l5l.  a.  b. 
Wliere  upon  a  repeal  of  tbc  pratedion,  a  refam- 

Bons  or  re-attachnent  maj  be  bed  within  the 

^ear,  ISI.  b. 
Ffftffe^on  quim  mdeUUAui  wHi  exifik  whet*  and 

wfcare  it  linh,  131.  h. 
•^kvtjpftion  cmm  cimifuti  nohimmt  wbj  lb  cmlled,  and 

wbere  it  lieth,  130.  a.  131.  b. 
Wlvrc  a  ptotedion  Iball  be  allowed  againft  the 

qne«n ;  yifeitf  againft  the  king,  l3l.  a.  133.  b. 

Proteftatiou.  See  Prr  QtMr  &iTi^,  Pleafl- 
ii^  Quid  Juris  Ciamai, 

The  delbription  of  a  proteftation,  124.  b. 

Where  a  proteftatiott  fliall  avail  the  perCT»  albeit 

tibm  ifoe  be  Ibund  againft  him,  and  wnere  noc. 

Its.  a.  IM.  «. 
Where  the  leneot  Iball  not  be  eonpelled  to  attorn 

wiiheot  entry  of  hia  proteftatio*  and  allewsace 

•f  his  pftTileget^  SfO.  b. 

PitdxeU. 

The  fignificaliea  of  the  word,  <33.*  •• 

Purcbsfe.    Sti  Baron  mnd  Feme,  Eftates, 
Pee,  Freehold,  Infants. 

-At  deieription  and  derivatieii  at  pnrchafe,  51  b. 

18.  a.b. 
What  perlbiM  are  of  capacity  to  parchafe,  and  what 

not,  and   who  to  their  own  aCc,  and  w^e  only 

to  the  afe  of  etherst  9.  a.  bw  3.  a.  and  b. 
What  Aail  be  laid  a  good  name  of  porchafe^  and 

what  nol«  5.  a.  e9.  t4. 17.  1C3L 
The  fisTeral  conToyaoces  of  porchaib»  10.  a. 

s. 

Parprefture,    Sec  Abatement. 

Tlie  etvmolggy  and  fignificaiion'  of  the  W9rd» 
ffT.  o. 

Quare  tmpcdit.  See  Adyowfon,  Noniuit, 
Pleparty,  Prdtntatioo^  Beleafe,  Stet. 
tf.  «.  c.  5. 

What  remedy  af&inft  an  nfttrpation  and  plenaxty 
•t  the  eomnoa  law,  and  what  at  this  day, 
54*.  a.  b.  ^ 

Where  and  why,  at  the  commoti  law,  a  oiiare  Uth 
pedU  ley  of  a  clnuch  in  IFaieiin  the  eennty  nest 
adjoiaiogr  134.  b. 

Damages  at  die  common  law  not  leooee^able  inn 
mate  impolit,  17.  b.  544.  h. 

WhofO  »lHere amperfic  lay  at  the  comMnlew  by  a 


perfoB 
Uw 


Gttmmon  perfbii,  and  where  not,  544^  h. 
Where  aad    by  what  means  a  coi 
fCAove  an  iacvvbcot  at  the 


by  ^imrs  impedH,  and  where  and  by  what  no^ 

ibid, 
■  Where  an  ufarpation  by  collation  Ihall  not  pot  the 

patron  out  of  pofleffign  ;  ficm  of  him  that  hath  a 

right  of  collation,  ibid. 
Whrj-e  the  patron  by  prefentbg  as  procamtor  to 

another,    flitUl   pnt   himfelf  out  of  pofieffioo* 

5S.  a. 
Where  an  nCarpation  after  judgement  and  before 

executioii,  fliuU  put  the  recoveror  ont  of  poflef- 

iion,  S38.  a. 
Where  upon  a  grant  of  tbe  three  jseat  avoidances^ 

the  ufurpatiou  of  tbe  grantor  at  tbe  firft  avoid* 

aace,  flmll  aut  put  hi«  grantee  out  of  poffeffioiit 

as  to  the  other  two,  f  49.  a. 
Where  a  prefentatiou  by  onejointenant  ihaJtrerve 

fur  a  title  in  a  q»ar$  imptdit  brought  by  the  for- 

vivor,  186.  b. 
Where  in  a  quore  impedit  by  two  tenants  in  com- 
mon, the  death  of  one  fliatl  not  abate  tbe  writ, 

198.  a. 
Where  a  qustre  impedU  lieth  of  a  church  donative, 

and  the  writ  Oiall  lay,  fuod  jifrmitlel  t^s^tunpns- 

Wfeuttm,  4«.  344.  a. 
here  in  a  qumre  impedit  brought  within  tbe  Bk 
months,  tbe  incumbent  ought  to  be  named,  or 
otberwife  he  (hall  not  be  removed,  344.  b . 

Where  tbe  derk  of  the  rigbtfol  patron  being  iiik 
ftitnted  ptndenU  Uti  in  a  qnare  impedit  between 
the  biOiap  and  a  ftranger,  he  ihall  not  be  remov- 
ed ;  ^«<  of  an  eforpation,  344.  b. 

Where  the  bHhop  being  named  in  a  quare  impedit 
ihall  not  prefeut  by  lapfe  pemleaCe  Ute,  ibid. 

Where  in  fuch  cafe  time  devolving  to  the  metro* 
soliian,  or  tlie  king,  they  fliall  collate,  albeitthey 
IMS  not  named  in  the  quare  impedit,  ibid. 

Where  the  church  of  tbe  wife  becomeif  void  dur- 
ing the  coverture,  the  boiband  Aall  maintain  a 
fuere  tmpedit  in  his  <»wn  name,  351.  a. 

Where  the  patron  being  outlawed,  a  ftranger  uforps, 
and  fix  months  pais,  tbe  recovery  of  the  king  in 
a  qnare  impedit  (ball  be  a  continuance ^of  the  ad* 
,  ^wfou  to  th4  patron,  36Sw  b. 

Conofiince  net  grantable  in  a  quare  impedit,  134.  b. 

A  releafe  of  a^ons  real  or  perfona],''a  good  bar  in 
a  quare  impedit,  eS5.  a.b. 

Apzotedion  not  grantable  hi  a  quare  impedit,  131.  a. 

Qum-etiteMO. 

The  meaning  of  the  word,  5.  S. 
Where  the  wife  tball,  and  where  flie  fiiall  not  have 
h,  SJ.  b.  34.  b. 

Queen. 

An  exempt  perfon  from  the  king,  and  where  (he 

snay  grant  and  parchafe,  fue  and  be  fued  with* 

out  him,  3.  a.  ISS.  a. 
Her  feveral  prerogatives  agreeing  with  thofeof  the 

kiag.  133.  a.  b.  197.  a. 
Wbefe  iie  partaketh  of  the  condition  of  commoa\ 

verlbas,  131.  a.  133.  b.  '    1 

lll^lere  the  queen,  albeit  (he  be  1^  aliea,  or  Jew, 

Aalt  be  endowed,  31.  b. 

Que  EJlate.  - 

In  what  things  a  prefcrtption  by  a  que  ^att  ihall  ba 
'    foodb  and  in  what  aog  Ifl.  a. 

d  Where 
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■•Wh^H  m\\  ntiyXttM  k  fite  iiffm  of  a  rttingVhat 
lirili  in  grant,  and  where  not,  VJl.  a. 
Bt  whom,  HTiil  of  >w)iat  eftatc*  i'lich  pica  (hall  lie 
•    '^ooft,  anrt  bj"*  M^m,  ond  of  trhat  ii©t,  121.  a. 
Ill  1/1  hnt  pri(oa  a  ^<«  r/!(rte  otight  to  be  aHedgrd, 

and  in  what  not,  131.  b. 
• 

Quid  Juris  Clamat,     Sie  Attornnienti  In- 
]  fant,  Per  Qiioe  ScrvHia. 

Where  the  ^jarticoiar  tenant  fliall  be  compelled  to 
tttorn  in  h  quiHJurit  etamat  upon  grant  of  the  f^- 
verOon,  md  where  not,  316.  a. 
.  Where  the  lefiee  ihal)  nut  be  coin|»eIled  to  attorn 
'  in  a  quid  Juris,  ^c  until  alluwance  of  bis  privi- 
legof,  'MO.  b. 
^Vh<*re  m  a  quiHfntiichmat  by  baron  and  feme^the 
pnvilogcs  of  the  leffee  Ihali  be  entered  af  record 
nutwii branding  the  coverture  ;Je^«incaleof  an 
.     InAint,  5^.  b. 

Tenant  in  tail  not  compellable  to  attorn  in  a  ^uid 
jpnt  clamat ;  ferus  in  a  jter  tjutt  fertitiii  or  quan 
Tftiditnm  redfhtf  316.  b. 
W  here  one  parcener  grants  hof  efiate  in  a  rever- 
•  fron  by  ^xit,  th*  cOunfee  fhail  have  a  iptid  juris 
ctar^tit  for  a  hiciety.  31 0.  b. 
"Wlicrc  the  revcTlion  of  a  rcnt-fhar|c  npon  a  grant 
-•    tbr  life  is  grantnd  over,  a  quid  Juris  rlamat  lieth 
againft  the  >;rai.tce  for  life,  and  not  agamft  the 
tcrtenant,  311.  b. 
Whore  the  nonfuit  of  owe  platnti^Tin  a  ffuid  juris 
CtaSfiat  thali  be  the  nonfuit  of  both,  139.  a. 

Quod  Ei  Deforccat.     See  Stat.  U\  2.  c.  4. 

Whoro  and  againU  whom  fuch  writ  licth,  391.  b* 

351.  b. 
The  Ibrm  of  the  writ,  X'iX  a. 
Wl»cre  u|R>n  a  recoy^ry  by  defaiHt  in  an  n^^i  of 

w«flt,  A  qwd  ei  d{forc€ni  Hctb,  3.55.  a.  »ikI  b. 
Where  It  licth  tipOii  a  rrcovery  by  default  inaflife, 

.Ym.  b. 
Where  notwithftaoding  lie  m  the  Wrerfion  is  re- 
'   Reived  npon  the  defdnU  of  tenant  f(/f  ttfe.  and  a 

verdict  found  againft  hinii  a  ^0d  eS (/r/'orcedf  lieth 

by  the  tenant,  353.  b. 
Where  it  heth  n{»on  a  recovery  againfl  h*fOit  and 

feme,  albeit  the  Aat.  TV.  t,  faith  againit  tenant 

in  dower,  or  (ox  life,  S^6,  a. 
'Where  it  licth  not  by  the  wife'upon  fuch  recoTery 

after  the  death  of  the  hulband,  356.  a. 

iiadmans  and  RadcJiewifiers. 
W*bo  they  are,  5.  b.  "86.  a. 

.  Ranfom.     See  Fines. 
Wliat,  and  whence  derivedi  127.  a. 

Rape. 

The  (ignificatioB  of  the  word,  123.  b. 
W'hac  offence  accounted  in  ancient  time^  and  how 
puuLflted,  t.nd  what  at  this  day,  i6id, 

Rationabili  Parte  Bonorum* 

Where  and  by  whom  fuch  writ  licth,  and  wb^re 
and  by  wlu)m  DOt»  176.  b. 
4 


*avi(hih€nt  of  Ward,  S<^  Mth1a|#,  Sftt 
n\  2.  c.  35.     AVardfhip. 

Where  and  by  whom  it  licth,  98.  b. 

Where  it  lieth  agati^ft  the  fovareign  of  ft  konfe  tjT 

religion,  for  admitting  the  beir  (o  be  MiA^firt- 

fcflVd,  137.  a. 

Rebutter.    5ee  Voucher,  Warrtfitjr.   . 

The  figQificatiou  and  dartvaUoqof  tbft  word'.  303lii 

*X}5.  a. 
Where  an  affignee  ftall  rebot  bj  reafi^  of  «'*ar« 

ranty  in  law,  and  where  not,  994,  b.  .  ..  ^ 

Where  H  dilfeifor,  &c.  or  other  tenant  not  p^fyJB 

eftate,  or  to  the  deed*  fluUl  rebitw  v4  v^ 

not,  389.  a. .  ..:,.' 


>i    1  '-. 


Reclufe.     &e  Entry  Congeableu  .; 

The   fignificatiun    and    derivatioa    of  tfte'^ilin, 

«58.  b.  '  •    . 

Where  the  entry  of  a  perfon  reclufe  Iball  W  V^ 
.    by  a  difcent  without  claim,  ibti,  , 
Where  fuch  perfon  thai!  appear  by  mtoratj,  «b«i 

others  mult  in  proper  perCbn,  i^38.  b. 

_  I  * 

Record.    Src  Court,  Oatlawij^ 

Record,  what,  and  whence  derived*  tl7.  b.iMlL 
Howtriable,  117.  b.J^tJO.a.  ' 

A\  heii  a  record  is  alierabie,  and  when  not,  ^Bi'^a. 
Kttl  M  record,  no  plea,  i^aiuft  l^e  kingi  liBB 

patent,  ibid. 
Outlawry,  no  prejudice  until  it  be  of  record,  ISILk 

1^88.  b.  ^ 

Recovery.  See  Error,  Executor.  Falfe» 
fving  of  Recovery,  Forfeiture,  ReroiUQ* 
SUtutes  IF.  2.  V.  3.  14I:/.  c.  S.  it 
Jl,  8.  c.  15. 

The  etymology'  and  figniSeiMfai  «r  tfm  wuA 
154.  a.  '    .        -u 

What  remedy  at  the  common  law  fic*  in'Uie  ff- 
jnainder  or  rev«*r6on  haxi  ii)Mir  a  '1<^|||bfeff  n^ 
covery  falFered  by  tenant  for  liA^,  lUidMAit 
this  dviy,  35(5.  a.  362.  a.  —        -- 

Where  upon  a  recovery  againft  tenant  in  faif  eif- 
cutioA  may  be  faed  a{^inft  hit  Ifbi^,  «ftd  wlda 

.    not,  361.  b. 

"^^lierc  a  recovery  by  default  agafnlb  one  W'Jf 

'  thoreiilm  in  rh?  kiiig^sferrice  iballtiot  be  aw&4 

by  error,  260.  b.  -  -a 

'^yhcte  Hit  recoverot  (hall  bare  walfep,  or  d9|r& 

' '  for  a  rent,  for  which  the  ttcottt^c  tcnM'r^ 
and  where  not,  104.  b. 

Recovery    in  .  yalu?.      See     ExebliSn, 
Voucher,  'Warranty. 

Where  landf  by  parchafe  AmU  be  Hmbie  tifmk^' 
tion  in  value  in  cafe  of  a  waRmn^  bv  diftai; 
,      and  whcVe  not,  tO«.  a,  '  ■  V-;-5 

Where  the  land*  nfliiohibe  'v«adb4Q.Jh«A.aSt&a 
time;  cf  the  voucher,  or  irimnfli  rftaifai  t^aiftf 
Ihail  be  liable  to  exccvtion  in  valoe,  notwich- 
ilanding  aljenatipa  before  jodgmefit,  mdL     ^"^ ' 

Wherp  ^/ecuyery  being  W  igainil  uuai(  ^bfL 


t 
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ftUdliU.wjIe  wtio  had  nothing/,  ufi'^n  a  recovery 
over  the  r^oinpence  ftiall  enure  to  tlic  liuibiiud 

Rcdiffeifin. 


^SHiere  it  Ueth  iu)t  upon  b  recoverv  in  »  writ  of 
right  clofe  in  Ddture  of  au  adile  in  ancient  dc- 
mefuef    or  in  an  a^le  of  freth  lorce   hj  bkkl, 

When  given,  and  in  what  cafe,  154.  a. 

Mfhttk  k  lieth  againft  one  diflftfifor  above,  albeit* 

the   recovery    ia   affife  was  againft  two  ;  fec%$ 
'  ntbere  ime  difTeitbr  'and  a  firanger  rsditfeife  the 

plaimiif.  154.  b.  • 

'iPVtKre  It  liefth  not  againft  Uio  hufl>and  aiid  wife  % 

«(loff-ia  P«covery  in  aiTife  agaiull  live  wile,  but 

\riiere   the  wife  was  plaintiff  in  the  aifife.  Ate 

and    her  bulband   may  join  in  the  rediffeifui, 
.  ibid. 
IVlifre  tvo  feveral  redifTeiOns  may  lie  upon  oqo 

recovery  in  ailife,  ibid. 
\yhv;rc^  it  lieih  aguiuft  the  diireifori  and  bis  feoffie 

after  the  fecond  difleilin,  ibh-L 
IfVbtrre  it  Hclb  not  aeainft  the  tenant  i«  the  firft 
'affile;  1)cing  no  dilfeiror,   albeit  he  difleile  the 
.    pUintilT  after,  154.  b. 
Where  it  lieili  upon  a  redifTeifm  of  parcel  of  the 

tenements  formerly  ferovcred,  ibid. 
TVh^re  it  lk«h,of  a  rent- feck  by  furplufage  forrow- 

)v  recovered   by  the  melue   ab  a  rent  fervicei 

ISA.  b* 
.f^bere  it  lieth  by  tenant  in  tail  after  poflibiiit^,  &fe. 

tipon  a  recovery  by  him  being  tenant  in  Ipecial 

tail,  ibid.  , 

Wbere  it  lieth  upon  a  redlfleliin  of  a  common  aftef 
a  recovery  of  the  land  out  of  i^hicb,  ^c.  ibid, 

';]         •       '  Regifter  of  Writs,, 
"i^hat,  and  its  antiquities,  16.  b.  37.  b.  159.  a. 

Relatioii.    See  Alien,  Attomofent,  Bargain 
•- -  atid  Sale,  Conditions,  Fdony,  Grants, 
Leafes,  Releafesi    - 

J^i  the  word.  C|W-«di<a9  »»  S^^^  ^^^^  ^•^^  '^' 

.     UtHii)^  ^0.  b. 

'flow  the  word  (eadem)  fliall  have  relation  where 

,  ,twothiRg«  arci  mentioned  before,  20.  b. 
jriie,.rel4tioo  and  force  of  the  word  (iude)  82,  b. 

«03.  a,  •      .        ^        ^ 

%\¥bia^J^ieoMment  relating  to  the  elUte  of  another, 
4.   .<h«U  pals  a  £e«  fioiple  wKhout  the  word  (heirs) 

9.b.  ^   ,. 

tVteK  and  to  what  iatcnts  an  efcheat  or  forfeiture 
'..  'fi^ltilatp  to  the  lime  of  the  felony  committed, 

iwd  where  and  to  what  not,  13.  a.  3.90.  b. 
Wbere  a  relation  fliall  not  work  a  wrong  or  charger 

to  a  third  perfpo*  i50.  a. 

liere  the  relation  of  an  eftatd  gained  by  wrong 

Ihail  not  defeat  an  cftatei  fnb'fcquent  gained  by 

'iteieafe. '  See  Adioii,  Conditions*  Confir- 
.5  mation^  K^ctttiofi^GrantSj  Relation^  Rc- 

i:ileftation,  WAfte. 

Yae  form  of  ^  rieleaft,  264.  b. 
^lic  federal  (arts  of  rcleafe*,  «64,  a.  b. 
^f  i*e  |rfo|*«r  word*  «f  itki^hjuxd  what  WQfd*  ftaU 


'i^ffe 


be  (aid  to  amoatit  to,  n  x^Me^  a|id  uliat  nat; 

264.  b.  306.  a.  ,  '  \ 

.  Wiiat  a6t  by  him  that  right  hath  Ihall  be  faid  a.^e- 

leaib  iii    law  of  his  right  or  ai^lion,  and  whac 

not,  and  huw  it  diifereth  from  a  releafe  iu  d«ed» 

164.  b. 
How    many  feveral  ways   a  teleafc  may  enare« 

193.  b.  t7S.  b. 
Where  a  releafe  of  right  to  one  that  hath  neither 

freehold  iu  deed  or  in  law  (hall  be  good,  and 

where  not,  265.  b;  266.  a.  b;  "267.  a.  384.  a.  b. 
Where  a  teieafe  of  an  annuity  to  the  palcon  iii 

time  of  vacation  ihall  be  good ;  ftcus  to  tlie  ordi-> 

nary,  266.  a. 
Where  privity  iliall  be  requiCte  to  the  releafe  of  a 

riglit,  a|id  where  not^  266.  a.  260;  a.  275.  a. 
Where  uitd  by  what  juc;ins  a  diffeirce  may  toleafe 

hi;$  right  for  life  only,  and  ithere  and  by  what 
.     ttot^  264.  b«  '       .       • 

Where   by  a  releafo  of  all  right   in  the  land, 'a 

power  or    authority  (hail  be  deicrmmcd«   and 

whe^tt  mtt,  26.1.  b. 
Where  fuch  releafe  (hall  not  extin&l  a  future  rjgl  i 

or  poinbiliiy,  264.  a;  b. 
Where  a  releafe  of  dower  to  him  in  the  i^everfioii 

upon  an  ctiate  for  lile  (hall  be  good,  264.  a. 
Wifere  a  releafe  to  the  tenant  fur  life  fliall  enure 

to  him  in  ihp  revcrfian  or  remainder,  tt  e  roncerjb, 

and  wheje  not,  267.  b.  per  tot.  pag.  273.  a.  b. 

279.  b.  2^3.  b.  5^97.  b. 
Where  aiui  to  what  purpofes  a  rclcafc  to  him  that 

hath  bul  a  bare  right  liiall  be  go6d  and  available, 
'  and  where  and  to  what  not,  267.  a.  268.  a.  hi 

269  a '  * 

How  many  wa^s  a  fcigniory,  rent  or  right  may  be 

releafed,  268.  a. 
Where  a  releafe  to  him  that,  hath  no  eftate  or  tigbt 

lliall  be  good.  26.5.  b.  268.  a.  269.  a. 
Where  a  diffeifor  makes  arekafeto  one  and  hif 

heirs  jnir  outer  vie,  a  releafe  by  the  diffeifee  la, 

the  heir  after  Uie  death  of  the  leffee  before  eo- 

try  fhall  exlinft  his  right,  275.  a. 
Where  a  releafe  to  one  diffeifoir  fliall  enure  to  tha 
..  •  companion,  and  where  not,  194.  a.  2/5.  b.  276.  a» 

,    per  tot^png.  378.  a.  -  -    ,, 

Where  a  releafe  by  the  pa^on  to  one  afurper  Ihall 

enure  to  both,  194.  a.  276-  a. 
-  WJiere  a  release  to  one  feoffee  of  tWe  diiTeifor  ihall 

enure  to  Iwth,  l94.  b.  376.  a.  277.  a. 
.Where  s  releafe  to  out;  trcfpaflbr  ffiall  be  available 

to  his  companion,  232.  a,,  ^.  ,,  , 

Wbere  a  releafe  to  the  executors  Ihall  be  a  good 

bar  itf  an  adion  againll  the  heir,  232.  a. 
Where  and  to  what  plirpofes  after  a  feoffment  in 

fee  by  the  tenant,  the  releafe  of  the  lord  (hall  bd 

good  to  the  feoffor,  and  where  and  Co  what  not, 

269.  a.  b..  .  -  .       ,     -. 

Where  fuch  feoffor  (hall  take  advanUge  of  a  releafe 

by  the  lord  to  the  feoffee,  but  not  c  coaoerfii 

269.  b.  ■    ^  ^         _.  i.     .i. 
Where  atalcafc  to  the  a(Rgnee  of  tenant  for  lite 

ihall  be  a  good  plea  in  an  adion  againft  the 

.     tenant  foi  waftc   done  before   the  alfignmcnt.- 

269   b» 
to  what'  purpofes  a  releafe  td  a  leffee  for  years 
before  efvtry,  or  to  him  that  hath  a  future  in- 
tercft,  ihall  bo  good,  and  to  what  not,  46.  b'. 

270,  a.  .  .J 
Where  a  releafe  to*  one  m  reverfion  or  rewaioder 

4i.  f« 


t  ft  4:  '^T  A  B  L  E. 


Where  the  rcleafe  br  one  joint  Irffec  for  years 
>    cA  hii  eoupatiki,  fHftH  tycr  god4  before  «h<ty, 

e70,  b. 
Twikgfanfeesoif  fhe'ffekr  ai'oMancet  »  re1e«feby 
-  the  one  ^  the  <K)fCf  •befbire  tlie  church  vtAdM, 

pood  ;  fccui  after,  270.  b. 
Whtfre  » vHMfe  Vo  a  tenant  et  will  (hull  he  ^ootJ  io 
'  -eistarj^e  biietee  ;  ffcim  to  a  tenant  at  litftVrHiice, 

f70.  b.  271.  a. 

Where  upon  a  fcofTment  in  truft  ilie  fcoffbr  occa- 

,  -rp^  afid  takes  thi»  yuroitoj  n  voleafc  to  bim  b^  ibe 

:  fcefl'ecA  Oiall  be  £(»o^,  y71.  a.  U  273.  a.  b. 

iVhat  itiall  be  (kid  a  fufficieut  piivitv  \>  hereupon 

'  <ii4viea(ii  luay  enure  by  way  <>f  enlargeiaeiit  of 

the  eftate,  and  what  not,  272.  b.  273.  a.  per  m. 

Ml  fuMlt^efirfl  warcb  of  liaiilalioR  are  reqaifite 

to  the  paflitig  of  an  inbcritai>ce,.aiitliu  wbac  not, 
.  >  .?73»cb.  Sr?4.«*  bw  SC?.-!.  a.  i.>BO.  a. 
Vthvm  tLkmt^tmttt  »  ttuani  for  life. a  releafe  to 

tbf  lMlbau4  Midliii  heirs  lUaU  be  good,  173.  b. 
i«  ^09»a».<'  .   ' 
Wb«r««rcleftlh  to  tenant  by  ftatate  merchant,  ice. 

or  guardian,  vrliicb  Wd  orcr  for  the  vatae,  Atall 
obr {fooil^eDlargc  ibar  eflpto»k  );>J.  b. 
LcfTee  for  ten  yeara»  the  remainder  iur  twenty 

H^eatft^bgr'tiMt^eli^  of  him  in  the  aenaainder  te 
.  Ibft  l«i^4i».fliaU  bate  for  Utirty  yeari»  S73w  b. 
Vlkftifaiv'itf  peqoiiire  to  a  releafe  which  emirea  by 

way  of  imitter  itpilLt,  S73«  b. 
XVbete  Mid.  tq  whbt  |Mrpof«a  ibe  releM(c  of  oue 
^  ji^l^nmt^eluA  opfaipa^ion  Omll  cmire  by  way 

of  witttr  leftttt,  and  where  and  to  what  not, 

Vbelb  the  rclfeilie  'of  «a«  ««parceiier  of  a  rent 

fliall  enure  to  the  other  by  iMiy  of  mitUr  Iffioii:^ 

n  dbeilAMJIIMe^  be  IP  liii^peaftce.  el/av.c<w«rr^ 

Where  one  coparcener  ii£;ii  rent  mtfitrs  the  ter- 
•  hifWift.'aiMl  ibe.«Mf*i)eieai;ef  W  the  bulbaad  and 
/nol%ib«ifitAillf«if|rft«>fiMrqiilHd.  . 
Where  a  releafe  of  M^  iipa*«piidHioii  ibalt  be 
!>^)f  oiid';^CNit'ktf  MtfoMditMivuipep  eeudilaMik  9?  4.  h, 
MibmMrlli  fM  \mm  iaiiNmrd*  anil  bcio^  the  re- 
TeHioti  difleifcd,  by  the  ielea(«  of  |he  Ie0ett  tt» 
oTibddif<et<w/:tbf  dife<>»iii«yicirttr9>m<i«cal!a 

Where  a  releafe  by  mm  vkKaiie  tiKry  is  lawAil  to 
^flMHhatf  i^  Jto}bp«(nt|f.^1haJl  fMrgjc  «nd  uke 
V  o  «9ri])p»  iiU  tiMait«ilfitMs«iil  litka ;  -ficw  where  hia 

entry  is  not  lawful,  ^i66.  b.  277.  a.  h.  S^B.  a. 
-]Vltar«AMt;le«tefV4btiteffe«i»f  leCp«  fi»e  life  4>r 
i  j^ddifVAbeiWal^ciiclgd^lbe  diiTeiHtf  «f  btacu- 
,jiitr5^SW.^ija  >»    *.  ' 

Where  a  releafe  to  one  feoflfee  of  fuch  Icflee  Aall 
Y v4l:««|iM}i!«ir«i  U'tfth^tht  1f?7.  a. 
4lil\eiil  f4li#^ie«fibtt  of  a  dHfeifor  upon  condition 
•i  tmdrai(ir^fr«i)tien%(iwti  afckaft  by  the  difl*eifce 

to  ihe  frcond  feoffee  (hall  cxtinA  the  condition ; 
,hr^^lcWi<'rel«9fe  tD.theJtfttfeoifee,  277.  b. 
.|btefae«he  TdloaiA^f  the-dtfletfee  to  a  diffeifor  to 

the  ufe  of  aniUher*  (beil  tnlie  aiway  this  agree- 

.  encht  (A(CX1^4  T^t  r^*  ^77.  b.  .  <^ 

Where  two  dijdbd'urili^leiil'e  to  their  (itiCl^tfor,  and 

u  /lilleifdJiMie  bitDktherHeafe.of  ih#diffeifee  Xa 

.  .:«aci»r  b^  ^^•vi>^%U  uot  cxolide  the  iecond 

diffcilbrto  re-eDtcr«  378.  a. 


To  what  fMifporetf  ^  relrta  of  flie'WH 
one  ilifleifur  fliall  be  faitf  t^  «rib^  \if\" 
entry  and  feetfhient,  afid  to'wkitnotf 
278.  a.  b.  - 

Where  a£b  done  to  or  ^y  tfie-dHfcjferftaEttf 
avoided  by  the  4lt«nrti<lii  kX  Via  ^elhftf^irii 
releafe  of  the  di(rcii'ee«  «f7a  a.  b.       '     '  ^^  , 

Whert^  an  alien  dWeifor  it  indenixen«d,  l^  if 
leafe  of  the  di^eifee  to  him,  ^'^W^|^ 
hMve  the  land  ;  Jhmt  if  be  were  th^  (oHml 
diffeifor,  278.  b.-  '  •'  " '  '^j 

Wiiere  tlie  lord  difT^ifen  his  tenant  fflidtbAW 

.  the  releaie  of  tlie  tenant  to  the  )iMto4''iiH 
fliall  not  revive  the  fejmiorv ;  ^/e(«s  iTtlii^ 
and  a  ftranger  had  dtfim^d  the  teibaht;  ttffl 
difll'ifee  releafed  to  the  ftrangcr,  ^7%.  h.  " '" 

Where  a  releafe  (hall  be  faid  to  eanre  to)a^ 
way  of  extinpiifhnient,  and  tv^ere'-qalf  tfi 
(bme  purpofev,  279.  b.  280.  a.  315.  b.    \,^ ' 

Where  a  releafe  to  one  jointenant(haHmietfl( 
ompaiiiou,  and  where  not,  194.  a<rb.  ^    .   j 

Where  a  releafe  by  one  jointeaaift  or  pftitttfl 
his  companion  Ihall  be  good,  and  where  8at.fll 
how  fuch  releafe  ihall  enure*  19^  a.  j^HM 
318.  a.  ^^..f 

Wi.cre  ihc  fcioc  oicfne  and  t])C  tenant  iBtciai^^ 
and  the  lord  paramount  releafea.to  tMl^Fftii 
and  wife,  how  it  fliall  euure,  ^icn^  SO&.J^'  4 

Where  a  releafe  which  enures  by  ^»j  of  t*^ 
guifliraeut  luay  admit  of  a  limhatjoo,  aad  i^ 

not,  aao.  a.    *  .  '5 

Where  by  ihe  releafe  of  the  lord  tohftttw^" 

all  bis  right  in  the  land,  llie  (eigmor;  Atdlii 

eiLtin^t  without  words  #^ij^*riiaiice,-2^  ^ 

Where  one  rcTvaie  Iball  enure  to  cxtiugiMik  ksff^ 

rights  ill  one  and  the  fame  land,  38Q.a. 
Where  the  relcaU;  of  the  lord  <of  all  hia  lybtjMl 
tenant,  and  a  leai'e  forbears  olT  the7cip# 
fltaU  eitinguilh  (he  Xeignai^  and /pftrte«(jk 
Icfleu  aho ;  Jeruf  of  a^  felcoK  to  tpep^^ 

heirs,  280.  a,..  -      Vv  ^  ?  '  ii'' 

Where  in  luixt  actions  a  rele»fe'of^^j|ftyfii.>Wl* 
perfonai ihall  he  a^oud  bar,  28iir  H^'\\  A 

Wherein  an  ailjfc  by  Ugpec  jgi(Uc>iaB^iNPWm 
actions  perfoiial  by  otve  to  Kbe  dHTrilafy^ 
bar  hi«  cumpanion,  285.  a.      ..  ,    i  ,>  .ki/^'» 

Wberoia.aMiriiiif  ward  by  two,  4^^M 
Xu  the  defoikdant  fliall  enure  to  the  j>Cf»£M^ 
companion  Xor  ilic  wlioie,  Si8»i  a»..; ,  ^  j  :^A 

Whcxc  a  releafe  of  iiftioiia,pei<)»nal  Jb«1]PKilEP 
bar  in  aclioiaa  real  where  dainpigpa^i^wf^ 
ve(ed,  nid  wh^e  dot, t^  a.h.    . . «  <s ,  ^4 

Where  a  roleufc  of  all  actions  to  the  dil)^* 
his  teoaut  .for  life   ib^lt  po|:  9Ltffy4<^*^l 
vflVe,  or  lum  in  the  remainder,  ^5^^^ 
286.  a. 

Where  fiich  wleafWih^lt  ^Of  pr^idi^lNM 
the  diflVifee  of  hij.  a^«i  H^^l^tbf  ^^ 
anceftor.  **86.  b.  '     ,  '     *-     .  JL. 

Whero  a  releafe  of  aaions  rv^  tbalD^'iW 
.  obly  tfr  the  fienanr..3tt#.  U.  ]tt>6^«rft^   i^b  ^ 

Where  a  releafe  of  all  adiuns  Ihall  bar  a  qgMMj 
where  «or»  biit.ihB  paetj^aiakvitUNbdiM 
enter  or  leiae,26ft>^  i^n-  i..    Atvo'  *  ^^ 

Where  a  releaie  of  anions  rcalSbtfaiettrM 
cf  ttl'e^ Wis «  goodpfba iqp:th«^?^fldt'^' 
protiti,^87.a.       m    rt: .:  >h.  »..  •»  '>*lJ  J«^ 

Whepe  iffeiraie  tff  sitt  aaiott»>ayp<iriii t jia*g 
Ihall .  bc'C  good  bmuiK  ilK>of  peil  ^fciMfr'^W 


IT  .BE    T-A  ?*.  %. 


^^t  *j^fl<^.pr.<i^i^>  pcrrunal  ihall  be  «  good 

f4r  in  an  Appeal  of  ro^vhem,  288.  a. 
S8^?.*/^^^^^^'f^U  «6ifiQiv»  fli«iU  U  A  good  plctt 

».iftj^  .Wj» J.  ^(  cf rv  or  ^m»i»i,  «nd  wiKTo  not, 

288.  b.  389.  a.  : 
gf  A.[^ele]|ta.of  d(*iQ«Dd9  wluit  tilings  arc  rclcafipd, 

«^^,|t  m*  a,  r>9x'.  b.  ^ 

e^fi^  a  jeltia^(e   of  qnarreU  all  actions   and 
caufes  of  actions  are  releafed,  iO'2,  a. 
)Af4^^  ft  <ret^<a  <^  «il  atlion»  Hiall  diicliarge  an 
^ffdlgfittoq,  before  it  b«  broken  ;Jccuj  ut'^a  c»ve- 

iT££?.rJf  ^  rcleafd  of  ail  action)  a  rent  at  a  day 
alter,  ojp  aiv  anuuity  oot  behind,  ii  uot  ralcafcd, 

J^^eJie  m  the  remainder  in  tail  rcleafes  to  the 
tcnailt  lor  lii'fr  ia  poflei£ou  all  his  rigbt,  wlial  ibaJl 

R*^fif«>-r  Af  ^  CeU,  Serjeanty,  Stat,  of  Magna 
baa .  \ui     .  '      ChartUf  c.  2- 

lUfTSef^ndt,  and  whence  derived,  76.  a.  85.  a.  b; 

IVliat  the  telief  of  a  knight  and  each  nobleman  was 

t  '.lit'Vhf^  common  law,  and  what  now  by  the  flatute. 

^•m%'6!^.b.83.b.lOda. 

riie  refief  of  th«  tenant  who  holdctb  by  the  en> 

^  ttfd  (t<i  of  a  knight's  moiety  or  third  part,  83.  a.  b. 

»^W8.'*.-    '"        ■ 

T\\9  remedy  which  the  lord  hath  for  his  relief,  and 

^^4f\vttt  iTna^ficM  of  debt  lieth  for  re^ef  and  where 

ii\'beri^  the'  lord  by  knight  fervice  ihall  have  both 
"\»af'^lhlt)  '*<id  teiief  ot'  the  famr  heir,  and  where 

.neither,  fid.  b; 
n^h^lne  tfle'  heir  withiii  age  fhhii  pay  relief,  and 
'/•^^hertMict,  7tW. 
n^licfrt;  t^ertiobefTorafttfi  abbot  or  biftop  ibtfl  pay 

•rtslfef/antf  wiiere  not,  84.^ a.  ^9.  a. 
Kr'bere  the  lord  (hall  have  relief  ef  the' betr  enfe-r 
-6«WbyV<Hhrfi6n,84:a.   ' 
riK^rel^cfofa  tenant  in  focage,  90.  b^.  91.  %. 
NTHifnftt^h^reflt  is  ten '  fhillini^s  or  w  paftr  of'Tpnrs, 
'-4vl^1it'Tifn6f'llr4Jl  be  isatd,  aad  who  (hail  hav<^  the 

WM/t  ^  i^nt  ir  not  annual,  what  refief  iha{}  be 

•'^d/^l.*. 

U  what  t'lQ^e  theireltH' of  fuch  tenant  (hall  be  dne 

'^ttjltfte  Tofd,  and  where'  the  lonl  fhall  iiot  dillram 

^iifiaJoertirintiaie,91.a.-9«.a.     ' 

Vbcr0^the  heir  «f  cej/hij^  ^teit/i^  ihallpay'reii^ 

>f  v^btit'f^ice  a  relief  fball  ht  diie,iind  of  What 
'^z^t;^l.'b;93.^a.' 

laiakMcffi    Set  Entry  Congeable,  H^if^ 
'^  Ikkitoiii;  PrerogatiW,  R«)eai'e6,  Remitter, 

lemainder  what,   and'  w^nce   dented;  49.  a. 

nt4IK^  '  '  J''       •■'  '•■      •■    . 
VAa*9itftali.iM<ii.witlioa^d«edr49.a«  145.  a. 
Vhere  a  remainder  may  depieod  withoata  parti- 
raMdkrvdftatti^lsgSiftii:  t. 
irisdsettfae  detcatiag  of  theparticnhrr  eilate  (halt 

defeat  the  remainder,  and  where  noT,i6.M« 
lb  jDMHt'igmtfed  tp  t^e  <teriesiant  for  life;  the  re- 


>Vbcfe  :ii.re9|'^g«iiate4wjNr  ^iMOr  j^alhe^reoiiiii^ 
der  in  tail  to  ctjiuy  que  tie,  a  good  re«iaif)4er, 
298.  tft     ■<  .  ..    •  T-   _    *    >  ..  *    -  •    »'  •      .,  •    ,  ., 

AYheM  l^^the  granf  o^ia  r^ial&dfv.a.WTerfien  Aall 
pals,  1^99.  b.       ^ 

liVberethc  «xeri^fiepi  «C  i^jiaftifi^liir  eftMe  it|KM»  a 
4ne  /iur  ^r«}«<  €t  rc/(i/«f,  (ItaU  be  up  ^xeoatipii  of 
the  remainder,  .')54.  b^  .  •,    • 

^Vliere  a  remainder  nvt  vcicing  at-fliA  |ia%s  of<  tUf 
pnrticular  eUate  created  by  l'«ery  i]Mill•be^gfl0d,, 
and  where  not,  264.  a.  377.  b.  S78.<a..     .     >  ? 

Remitter.  See  Appendant,  ClmrgQy  Entry 
Congeable,  Fines,  J  oitilenairt,.  \Varhirilv> 

The  efyratflogy  aad  -  defcription  ^f  a-  ftaliller, 

S47.  b.  ..»•'•  >> 

The  uicidents  to  a  remitter,  348.  a.  v  a 

Where  a  remitter  ihaH  ofierate  apuft  a  freeMd  1^ 
.law  del'cended  befoh»eMttyy348.'«.    •       '"^J 
Wlierc  tenantin  tail  difiMf<w  hia  diCfontinbeei  hi* 

iflbe  flitfil  be  remitted,  nolfi-hbttatMliaf  tli«/iiiC 

fancy  or  eovertava  of  the  diftobtiaulte;  wli  a*:) 
^'here  tenant  in  tail  infeoiFs  his  ilTue  witbin>  n^rh* 

is  remitted ;  feeiu  4>f  a  ntt  nfiviliad  to  tka  apdit 

a  feetfmenc,  3-18.  b.  350.  h*  Iftl.^..         a  J 
W'hat  changes  by  the  ititeib*!!  teavoideA'hysa  t«« 

mitter,  and  what  not,  $4f .  a.  •*  '        '<^  >^ 

Where  an  aforpatioa  iiall  w«i4c  m  rettltl^r  tM^a. 
Where  tlie  iflae  in  tail  wMiia  agH  enlen^^r  infcbr- 

laarriea  with  the  dlGDenttna^i*,  ht  ii  f€t^KM\ 

feciu  if  of  fall  age,  iMt*  b.  S5iK  b^         •    ^^'^ 
Where  n  right  wlthone  <ai«  a^«n,'or«i'«6ttaA 

wiHiouta  Tight,  Ikall  wmt  no  retoitlvr,M«i,a. 

d49.b.  356.a.  -  .»     \'    •-      •     J-» 

Where  tenant  in  tail  faiiers  an  eTToneoni<feodil(ry, 
.  aiid  difTclfeirilie  i«ietf«ttioi>,«nd  ^Krir  liU  iAid  4k 

ntitrei^klttcd,  5if9(li>'   '^•'-    -  >'      ''-^••■>  ->'iif 
Where' «  ftraoger  «ftfttiir  ttpofl  v|f-'paK]nfe»"69iaii 

advowfon,  and  grants  to  bini.  in  fee,  who4iitti*Jiis 

-iirattristt«rremtQcd,>8^b. ':-<:' -f»''^  •     ••  hi^cY/' 

WbeM«iiadieiy  ai#  ttw^ltodwiWwmanwtf.  daftitd- 

ing  upon  iliil  itfitein  |ai|iflttUllM(k^Miai4t«iiioiilv 
^  : for  f he >frit*i^malMyiJS0iMi  '^  ■*\ii'*i'*i  »»  j  "ij/f 


WHeht  tcaaMiiii  4ai|venlboik^hit  Hffite  %itlMw»M 
f  nwlt  «i  ftMi^vf,  .tioihHii(tt«pH|Qr.tha^  iffal»«bi9Vlb/4 

WMpecrtie  hrtwwd  '-dilteitwaw>p^'  htad  liiMalmi  to 

himfelf  anditit  arCt  dkMiO^  Juli''  lift,'V«|Mi  fcite  it 

•"  <emtttMi39».^b.'9#l.*b(fn>  ^'*   ^'j^-jLtw;  i.-jfJYf 

Whifre  an:«iiiatVe«'feMa»Wf«rftAa4lb6teM«led 

agaiftft  their  dedil  hMleiitMi  msp  ieci^itniioctby 

fine*  853.  a.   -.V-.   »»     ') .   !>•/-..   j  .<  ^:  m'iu 

Where  npon  a^idifanntSlMiMa  Irt  llM^liataiitjr 
fine,  a^gtaiitaad  ^teaAet  ••  dia-  aU^litl^tfe  a 
remitter  to  her,  albeit  (he  be  ho  party  4D)'tli9itrir» 
arconufans,  SM.**;   ••».'•        •«.•  /.  n  n  iT^jlVf 

Where  baron  and  fenO'MMMff  lal^MMUtail  I^Y 
a  fine  at  tlie  comoMia  laws  «nd<t«t*lia^  i&9fMm 
feme  is  uot  ^remmod^  ba>li4r'ifKfoispoa«tbr«Uf« 
cent  ihall^'S53.  e.  i»  "  ■*'•   '  •  '•"!  ••  '    -■ » ••  t- .  oi 

Where  the  iflae  in  tail  of  full  age  takca  halMfid, 
'  a  ieiife  to  lifer  and.her 'hiilband  by  the  dMfcdi* 
'tmnee  (hall  btf  a  remitter,  338;  t».       *    •  - 1 >  -> . ' i 

Where  a  man  ihail  be  remitted  eMinft  hit  «#n 
di|conAnt«aMaiid'reprilU,3d4»ft)  •  m^  .t 

Where  a  Ifemltt^r  to  ttte  ptrdevlaV  eftatejflianiM  a 

-  remitter  to  all  in  tha 'roveiUdll  or  'reaiiiHder» 
354.  b.  «  -*  1*  '        .-:.  ;.  t^ 

d  3  Whe» 


T  H  E    t  A  B  L  E. 


^liere  t  reniKer  to  the  ptrtScoUr  eftmtc  flwll  be 
•    a  remiucr  to  the  reverfton,  oot«ri|bfi>ntling    h 
mean  remainder  be  barred  during  tbe  difconii- 
,  nUHiicei  364.  b. 

lAbere  a  lenitter  to  ibe  particular    efiate  fliall 

deleft  a  remainder  or  reverfion  fettled  in  the 

Itity;  during  tbe  ditcontiniiaiice,  iM. 

W'lierc  alicr  a  recovery  by  default  af;ainft  a  feme,  a 

*   Jealc  to  her  and  her  hoibaod  ihall  be  a  remitter  to 

tbe  fante,  355.  a^  356.  a. 
'W'lipre  the  dtfcontinuec  of  fhe  bofband    enfeofia 

tbe  hu{b«ud  nod  wife  and  a  ftraoger,  the  wife  if 

remitted  to  a  moietv,d56.  U 
'W'here  the  diicontiuuee  of  the  bniband  makes  a 

Ivafe  to  the  wilts  tlte  dil'agrcencnt  of  thebnf- 

baud  fliall  not  ouft  tbe  feme  of  her  remitter, 

3b6.  b.  :)57.  a. 
1^'here  the  wife  being  remitted  during  tbe  cover- 
ture, may  alter  the  death  of  her  haibaud  waive 

her  remitter,  and  where  not,  357.  a. 
Wliere  tenant  in  tail  to  htm  and  hit  heirs  femalet 

difcoolinuetyWid  retakes  in  fee,  mul  diet*  having 

a  daughter,  tl«e  fon  bom  atlrr  (ball  not  devefi 

tbe  remitter,  357.  a. 
Where  covin  in  llie  buiband  and  wife  to  diiTeife  the 

difconiinuee,  and  infeoff  tbem,  IbaU  binder  tbe 

remitter  to  the  wife,  357.  a. 
Inhere  tenant  in  tail  and  his  ilToe  diiTeife  tbe  dif- 

contioate  to  the  nfe  of  the  fatheri  who  diea,  tbe 

ifiae   ia  not  remitted  againll  tbe  diicoutmuee, 

albeit  he  be  agaiuli  all  others»  357.  b. 
Where  one  joinicnant  it  of  covin  to  diflfeife  tbe  beir 
.    of  their  difleifor,  and  enfeoff  tbem,  the  otiier 

being  not  privy  to  tbe  covin  it  remitted  for  hit 

parr,  357.  b. 
Where  the  biriband  difcontiuoM  and  retakes  fm 

'lift  the  remainder  to  bis  wife,  by  I  lie  death  of  the 

huibatid  tlie  wife  i%  remitted  heJbre  entry>  and 

cannot  wuive^  558.  a«  b. 
Where  a  freehold  )ii  law  accruing  to  the  iflTue  in 
^    tail  or  dilTetlec  by  fnrvivoribip,  or  by  reafmi  of  a 

irmainderi  Ihall  work  a  roiiitter«  and  where  not, 

358  b.  359.  a.  and  b.  . 
Where  an  abbut  or  bifliop  difeontinucs,  and  retakes 
'    in  fee  by  licence,  the  foccedror  Ihali  be  remitted 
-     and  deleat  the  mean  cbarget,  .360.  a.  b. 
W'here  a  remitter  (hall  be  wrought  by  a  matter  in 

^ait  aJbcit  the  difeontinuance  grmvelh  by  matter 
.    of  record,  355.  a.  356.  a.  361.  h. 
Where  in  a  furmcdon  or  writ  of  entrv  fhe  tenant 

pleads  turn  tcove  or  difrlaims,  by  the  entry  of 

tbe  ifTue  in  tail  or  difTeifee,  Uiey  are  remitted 

before  judgment,  C>62.  n.  3(53.  a. 
Where  a  claim  m  pair iball  not  liinder  a  remitter; 

fiokt  of  an  indenture  J  or  a  daim.of  record,  363.  b. 


Where  a  man  of  full  age  htttiog  a  right  of  entry 
'  takca  km  efiaie.he  laimiilied,  Jkeui  of  a  right  of 
a£tion,..'368.  b.  364.  a.         i< 

•Where  *  remitter  to  one  joinlenant  Ihali  be  a  re- 
mitter to  his  companion,  aud  where  not,  364.  b. 

Rents.  Sec  Annuit}','  Appj^ndant,  Appor- 
tionment) Confiriuation,  Uiiciiuiinuauce, 
Dififeifin,  Diftrefs,  £xtiTigcri#iment,  Feal- 
ty, Grants,  Manor,  Hof  tVation,  Scifin, 
Stat.  3^'i/.  8.  c.  37.'  SfalV^ntioa. 

*Tbe  derivation  of  tbe  word,  141.  b. 


The  dif yUm  of  rents,  141.  b. 

Rent  fervice  what,  87.  b.  141.  K  141 V. 

Such  rent  diftrainable  of  common  right,  142.  a.  ^* 

How    fuch    rent    may    become   feck,    150.  a.  b, 

151.  a.  .... 

To  what  parpofes  fuch  rent  becoine  fei^  Aiafi  ba 
faid  to  participate  >of  the  nature  of .  a. icvt  feit 
vice,  and  to  what  uod  150.  b.  153.  A-  1^  h. 
309.  b. 
Out  of  what  things  a  rent  may  be  granted  oc  re- 
fer ved,   and   out  of   what  Jtot,  47.  a«  14dfai 

144.  a. 
Where  I  fenare  being  by  homage,  fealtj,  fod  rat* 

by  a  recovery  or  gmnt  of  the  rent,  ibc  JHuatfi 

and  fealiy  Uiall  pafs,  and  where  not^  I51r  a,., 
Bent  charge,  what,  f  43.  b.  144.  a. 
Where  a  grant  to  diftrain  iiail  amount  to  a  rori 

charge,  146.  b.  148.  a.  308.  a.  b. 
Where  words  in  a  grant  fliall  amowH'to  a  itfia 

charge,  albeit  there  be  no  eiprefs  word»  of  cbatga 

or  diftrefs,  147.  a. 
Wliei e  in  a  grant  of  a  rent  a  provifo  mot  {d  <lM|e 

tlie  perfon  of  the  grantor  Ihail  b*  gM4  ui 

where  not,  146.  a.  fer  unt.  pag^ 
Where  in  fuch  a  grant  a  frm>ij0  not  to  cbwgi^ 

laud  Audi  be  void,  146.  a. 
Where  the  perfon  of  the  gototor  ftmU  b«  tkmpi 

with  a  rent  charge,  notwithftandiug  a  pi9§^9 

diCcharge  hb  perto,  Ji6.'b, 
Rent  feck,  what  and   whence   fo  called*  143.  K 

144>a. 
Where  a  rent  it  gvanted  out  of  one  mammtyAkk 

claufe  of  diftrefs  in  another,  what  rent  it  ImD  br, 
.    mud  lia«r  con Aroed,  147.  a.  per  tot  |h^. 
Where  a  rent  it  grmited  out  of  two  wanw,  triiht 

claufe  of  diitrefs  in  one,  or  to  tvomribnaMlia 

diiVre  &  to  one,  what  rent  It  ftiall  be  coni 

147.  h. 
When  it  (hall  go  to  the  beir,  when  to  ^e 

$00.  a. 
.Where  the  feme  root  mtj^be  both  cbm^  sad  ktk, 

diverjit  temparihut,  147.  b. 
Where  a  rent  in  fee  it  granted  out  of  lands  ia  frt 

and  a  term  for  years,  ot  Iblely  oat  of  a  term  im 

y«ar»,  how  it  (ball  be  .confiraed,  ibid. 
Where  a  man  feiied  of  twenty  acrca  granU.o«< 
.    of£Oa.porripiaiMi'de9ti4/ifretacrd,boivk^ailte 

conlboed,  147.  b.  ^^T-  h. 
Where  the  bargainor  and  bargainee. jiwi  m  ibi 
.    grant  of  a  rent,  how  it  ihall  be  conttrued  bcAn. 

and  how  after  enrolment,  147.  b. 
Where  a  rent  granted  for  QwslQr  of  panitiov  tal 

be  good  without  deed  ;  J^ai  of  axeot  of  oodti 
,    ofeichaoff«169.a. 
What  real  actions  lie  for  the  Mcove^.  of  met 

charge,  or  feck  after  feitin,  160.  a. 
Where  money  given  in  feUin  of   a  vent  bHP^ 

the  day,  ihall  oot  bo  ab«Mr4  imi.  of  tbe  fc* 

315.  a. 


Replevin,      See    Property,    $ta^  JK«rl 

cap.  (f*z. 

»  • 

Tlie  ctyroolo^  of  tbe  yo^  frcpler^n),  14ik 

161.  a. 
Wf.#»re  fuch  writ  lleth,  iftfrf. 
•Kttwiuany  ways  goods  may  be  Teplevted,  115.  b 
Wherc-8  replevin  brought  by  him  that  bad  oofi* 

porty  in  the  goods  at  tbe  ume  of  the  taking  ^^ 


TH R  J^^.h.^r 


be  good,  and  where  not,  14S.  b. 
Where  a  n^an  raaj  have  a  replevin  of  goods  not 

diilraiiied,  i45.  h. 
Tbe'fov«rvi  pledges  the  iberi/T  ought  to  take  in  a 
•'  ^plevfn,  145.  b. 

AVJicrc  a  replevin   licth  notMritbftanding   a  graqt 
"'    to  keep  the  g6od«  dlflraiued  ag ah i ft  gages  aad 

pledge*,  145.  b. 
"^^ere  a  r^levin  Heth  notwithftanding  the    pro- 

'per^  once  tried  and  found  for  the  defendant, 

145.  b. 
'^rVtiere'tbe  be^f^s  of  ferer^l  men  ar€  taken,  they 

(hall  not  join  in  arepleym,  145.  b. 
'  Id  a  replevin  proftertv  to  the  plaintiff  and  a  ftrangeri 
'    ^Or  where  theie  be  two  pIniniiiFa,  property  to  one 

of  tbem  a  good  plea,  ibid. 


f -r 


Report. 
I  39^»t,  and  wbei^e  derived,  ^9S,  «. 

Requeft.    See  Condition,  I>einand,  Dower. 

"Vfhatt  IbAtl  be  a  fafficieut  reqaeft  by  the  wife  to 
-'*'  edlitte  ber  to  damage  in  a  writ  of  dower,  and 

what  not,  39.  b^ 
'  'Vfhmt  an  eftate  Is  to  be  made  upon  reqaeft  by 
force  of  a  condition,  by  whom,  ^en,  and  where 
fadi  veqiMA  ottght  to  be  made,  990.  a. 

Ilefceit.     See  Stat.  JF.  2.  c.  3,  •  Glocfjter, 

c.  u. 

11i»«tymolo^anA  ligatfioatMa  Qf  the  word,  199.  b. 

359.  b. 
Where  a  feme  being  received  (ball  plead,  and  ad- 
,    trmoitage-Omii  b»  taken  ^gainfc  her  as  a  feme  foie« 

and  wbeee  not,  S53.  a. 
Where  in  an  adlioa  of  .watie  asainft  the  ha(band 

and  wife,  upon  the  default  of  the  hulband  the 
•   wUe  ihail  bevec^ivcd*  3i6$.  a.  b* 
Where  he  in  the  reverfion  (hall  be  received  upon 
'     the  del^oll  of  tenaot  forlii;^  albeit  ti^  iUmUi 

fpeaketh  o/a  rem^der,  5^  it 

• 

;,  Refcou9. 

T^e  defcription  and  dertvtiion  of  refoovs,  1^  b. 
'Where  the  cattle  c^iArained  go'  into  the  houfe  of 
'  ■'  tire  owner,  the  not  delivery  of  th^m  (liall  be 

efteemed  in  Taw  a  refcuus,  161  a. 
^here  the  Owner  may  make  refcows  of  a  diftrefs 

taken   without  caufe,   and   where  not,  47.  b, 

160.  b.  ie>l.  a. 
Where  r^f6bu$  i^uH  be  a  difn^fin  of  a  rent  feryice« 
•'  'Ulid  where  not,  16Q.  b.  161.  a. 
Where  the  lord  diftraius  his  tenant  in  the  hij|;h- 
^''"' Wajr  ^-iiffitn 'his  fee,  the  tenant  may  uiuke  rct 

cous,  161.  a. 
■^WWirfe'  the  tenant  may  make  refcoos  upon  a  dif- 
<' '  trel^  of  the  lord  tak^inoat  of  hia  fee«  and  v^here 

not,  161.  a. 
'Vf  here  the  party  nof  guilty  may  make  refcout  upon 
,,'  aiL,  arrcft  of  the  Iberiff  for  felony,  and  where 

i^-^Ssl,  1^1.  i         •       •    •' 

I^efervatiqn.       See    Annuity,    Condition, 
'  ^ '  ^  Co^hiirinatibn,  Jointenunts,  Rents. 

^be  derivation  of  the  vi(if9dtt4li^  b.  14J.  a. 


.{ 


r  •  < 


What^hall  be  faid  good  words  of  referTationj  47. 4«. 

144.  a.  *   '         ♦  •    '*' '•*•'  ' 

The  difference  between  an  exception  and  ar6(et* 

▼atiooi  47.  a.    • 
To  what  perfon  the  rcfervation  ought  to  be  mad^, 

and  where  it  dmil  be  good  to  a  (tranger  to  the    ; 
'     land,  and  where  not,  47.  a.  143.  b.  213.  a.  and  b. 
Where  a  refervntion  to  his  heirs  without  any  thii^ 

to  the  party  hirofelf  fkall  be  good,  and  where  i)Qt, 

99.  b.  913.  b.  914.  a. 
BeiJervation  to  a  man,  or  his  heirs,  how  it  Aall  Ijt 

cunftrued,  214.  n. 
Where  a  rent  reierved  to  one  jointenant  Qiall  }^ 

good  alfo  to  his  cotupaiiion^  and  where  not,  47*  a. 

199.  a,  214.  a.  318.  a. 
M'^hcre  a  rent  lb  Velervcd  generall3^,.to  what  perfon^ 

it  (ball  extend,  47.  a.  '        ' 

Wl)ere  the  fpcciai  rcfervation  of  the  party  (lml|[ 

dellroy  the  geiiet-ni  intendnietitbf  the  Utf,  23,"  a. 

47.  a.*:50j.  b.  ,  '      ' 

Wlmt  things  the  lord  may  refervf  for  tent,  and 

whatnot, 91.  b.  149.  a. 
Upon  what  eflate  a  rent-for«ice  may  be  referred  at 

this  day,  and  uirai)  what  not,  142.  b.  143-  a. 
Where  a  rent  rolerved  u^toii  a  bargajiv  and   f^jii^ 

Ihall  be  good,  144.  a. 
Where  a  rent  may  be  referred  upon  a  releafe,  and 

where  not.  193.  b.  .  -        . 

Where  a  rerervation  (hall  amount  to  a  grant,  and 

where  not,  170.  a.  143.  b.  144.  a. 
Where  an  entry  for  condition  broken  canoot  be 

referred  to  a  Kranger,  914.  b. 
Where  tenant  for  life  and  he  is  the  reverfion  joiri 

ii^  a  leafe  -for  \\f^  referring  a  rent,  bow  it  Ihali 

eaufe,  214.  a. 
Where  the  lord  releafes  to  his  tenant  by  fealty  and 

rent,  faring  or  referring  to  him  his  rent,  wha^t 

rent  it  (hall  be  conttrtied,  150.  a.  •      «' 

Aefervation  at'Afie/iae/iiMrs  and  our  Lady^ttp,  npoa 

a  leafe  made  in  February^  (hall  he  eoriftrtted  at 

our  Lttdy-day  and  ific^/mar,  917.  b. 

Jbe  iigQificatioQ  of  the  word,  198.  i|, 

RefurnmoDs, 
Tlie   nature   of  fuch   writ,  and    where'  ft  licth^ 

135.  b. 

The  fcveral  kinds  of  rcfumraons,  ihld. 

Where  after  judgment  that  the  tenant  fliall  go  with* 
out  day,  the  plaintitF  may  continue  the  caGOa 
by  a  rerummons  or  rG-^ttachmcnt|  4iid"whet% 
not,135.  b.'3<)3.  a.'  ][ 

J^etraxit,  «      '  - 

A  rrtroarit.^h^t.  and  bow  it  differetb  frf  q>  a  oon-f 

fuit  and  departure,  138.  b.  139.  a. 
Hie  fereral  forts  of  retnoN^j.  and  iJiB  iOEm  ¥f  Wef^x 

iog  ihem,  139.  a. 

Reye, 

The  ^ification  and  derivation  of  the  iford,  61.  \\* 
The  o({ice  and  duty  of  a  reve,  69.  a. 

Reverfion.     See  Appendant,  Ren\ain<lcr. 

Tl\e  etymology  of  the  wovd^,  Jt49.  b. 

4  4  .      Tbfi 
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if 


•      '      > 


•pJ^J^  t  A  hV^- 


V.  < 


Where  tn  ufe  afuf  divers"  WticuliiV  ettlifte^}^  12-* 
•;  mited  to  the  ngUt-Kcir^ot  ttie  /eo^r.  It  AUirtid 

liiid  ia  biai  as  A  rwvt  rljoi.,  ^.  b.  '  / 
Wheff  vman  naktrs  ngijt  in  tail  or.fealb  fotllTe, 

^  file  remaifider  to  h|«jig)^t  heirs,  U^ftiAir  be  iu  tiim 

'  asi.  ireTerfi-Mj^tf.  b.   .  '  ^ 
THierca  fco;Tn)CHt  i»  ma({e  to  the  ufe  of  the  f^olTov 
in  tiiil,  and  after  to  the.feoCce  ia  fee,  (be  feoffee 

•.'iiiiHAivreverfion,  i&iW. 

vv'hat  reveriiuD  fiiall  be  account edaiTeta,  and  what 

Where  a  rrverrioh  upon  ^  eiUtf-tall  flalt  be  a  fuf- 
^(.-^cient'.^QBtiiniaiicc  pf  privity*  between  parceuen 
to  take  advantage  of  a  warraiitj  or  condition  in 
f4awgl7'A.>.    >._.', 


I'lj 
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Jpy  wbac  a6U.ii  power  to  revoke  ufcs  (hall  be  etftn^l 
-     and'rfct'catcd,  and  by  what  nor,  JJT.  a.  tl5,  257, 

^Wnere  a  power  ot  revocafton  tna^  be  apportioned 
.  ;  and  whlere  not>  357.  a. 

"  Kiglit.    See  Corporation,  Releaffs. 

The  fignificatiw  and  extent  of  tlie  word  (right). 
.     158.  b.  JffS.  A.  M5.  a.b.- 
The  feverai  kindt  of  light*  266.  a.  345.  b. 
Common  right,  what,  and  how  taken,  1 42.  a. 
Where  th^  law,  more  re^pleth   a  left  eftate  by 

right,  tlian  a  greater  by  wrong,  42.  b. 
A  right  cannot  die,  279.  b.      , 
The  federal  natures  of  writs  »f  right,  158.  b. 
Where  in  fuctr.init  Iha*  dewind.nt  oHf;ht  to  al- 

ledge  feifin  within  time  jof  limitation  ;  Jieiu  in 

oafe  of  t)m  king,  S<U.  a.  b. 
The  (vver.dl  times  of  liouUtion  in  a  writ  of  rigbt» 

114.  b.  115.  a. 
By  what  means  a  Iktdte  /i^  Afiy  be  batredr  ^d 

by  what  not^  265b  a.  b. 
Where  a  recontintiafrae  Af  a.  right  of  poffeilinci  out 

of  the  hands  of  liim  Chat  hatb.  tlie  abiolyte  right 

ihall  draw  with  it  (fic  mere  right  fb  the  kutf,  tfud 

where  not,  266.  a.  278.  b.  279.  a.  283.  b. 
Where  in  a  writ  of  ri^hr  the  mere  right  ibaM  be 

trf^iiarred*  before  the  right  of  poQTeflioji.  279.  a*bw 
h:h.  284.  a.  ' 
Where  a  writ  of  riglitlWtb  fet  a  rent,  160.  a. 
.  !V$?hm  ^^'  ^^  ^^  A  (ulScient  feilin  t»  niaintiilft  a 
writ  of  right,  and  what  not,  2lO.  hs  t^l.  a. 'per 

Where  judaroent  final  fliall  be  given  in  fuch  writt 
albeit  the  g^aiMl  affife  give  not  tbeir  verdift'o^n 
.  th«-aifi«  cigKtr2!^5- b. 
/Tite  /una  oi  Uw -jndgsont  ua  a>  writ  ot  rigbtt 
«     ibid 
.,  .ITi^kii^  w)»«t  ^fr  cUim  ought  to  be  made  for  tbo 
Wioidtiwfl  oi  fiK;h  judgiBf  nt«  $54.  202.  a. 

I..  >,,  ^  Ak)t>    &«  Fornble  Entry. 
.  How  raany  perlbna  may  make  one^  257.  a. 

^'•Tfee  accoplation  aad  deriTatton  of  the  wordf  288.  ■• 


The  meaning  of  i*f(/^arl«',  5.  aT    ''  ""^ 

Wbat/e/4e«is,4.b«  .    . 

Wbad'iholl  paft  ka  •  gmnk  by  that  nooie^  iki4^ 


'■I 


Scire  fitcmi*    Set  Stat.  7^'.  «• .  i 

ja  H.  S.  c.  5.         -  "  ^^-  ^ 

Soch  writ  wheaoo  fia  ceiled,  and  wliOT,.it.Mi 


:v '  I 


290.  b. 
Areleafie  of  a^kipoi^  a  food  bar  in*  V 

290.  b.  29l.  a.  .0: 

Where  and  upon  what  judgment  tJie  tcriinit.' 

a  warranty,  and  a  fceovery  bqing  4>a4L 

him,  Adl  have  uJc'u^facUu  upon  «i&i9|,  '^ 

ed  after,  and.wbore  not.  366-  a*       ,    .,,,  ^,^,    j 
Where  in  fuch  writ  tbo  lenaot  (ball  iyjojcylp 

Jand    loftf   and   where  the   alleta 

566.  a. 


The  meaning  of  the  word,  68.  b.  75.  a. 

Seals.    SeeVfoU&KSa.    ^ 

'  »-* 

Tho  aoti^uity  of  fealiog cbaiiei%  Tcik    .•   ...*- 
Whek  fcaling  wiiAi.amiB  beganr  JWd.  ... . . 

Inheritandea  paffing  under  (botiW  f^^^J^i^imd, 

fhell  be  difcendible  according  to  t\^  f^ffmmhf 

of  £fi^f and,  9i  a.         . 

Seifin.    See  BaftaVd,  CondilioaBf  43iflnfel^, 
»    Dower,  PofTeflion,  Stat  32  if.  8.  c  J. 

Villenage.  ~  *  '       •*^-*- ' 

The  fignifieatiott  of  the  word,  1,53.  a. 

Thtf  fevera!  forts  of  feiflns,  29.  a. 

Where  a  feifin  of  parcel  (hall  be  a  IVkllidcat  ftSt 

i|»  t^  to  har«  an  alfife  fdr  the  w1ioiey~2J&'^ 

316.  a. 
Wliat  fliall  be  faid  a  fufRcient  Tdihr  of  a  i«*t  » 

have  an  atife,  an4  Fb4t  not,   159.  b.   lea  a 

514.  b.  315.  a. 
Where  feifin  of  a  renC  by  the  Idrd  befem^t^MF 

menC  of  the  manor,   flfall   not  enuMe  IbbTib 


bring  an  atCfe  afteT  entry,  for  a ' 

802.  b. 
To  what  pnrpofet  the  feifin  of  a  rent  Ihall  be  i 

feifin  of  tlie  receraoni-afid  V>  wh«i«aui5.  a. 
Where  ieifiu  of  a  x^nt  by  the  bauds  of  one  J^ 

tenant  iball  be  jraod  for  alL  31  Ji.  £     '  * '    ^  ^  *• 
Where  the  feidn  oHiomage  Of  f<£iltj  fball-^'^Ma 

of  all  otbcr  fervjcetf  68. 


^. 


:t  • 


t    SeldM.      • 

Tbe  6gni£cittiOn  CffiUn,  4.  b.     v 

SdioUft(t\' 

Wbatit  meam,  5vk     .  .  )  . .  ^<. 


^:w->j^ 


'*  '^.'i 


m  .1 


.'J 


Seftatwt  ftA '/90  ftrktO^i  < 


-  7  ■ 


Where  tbe  writ  iietli,  ibid. 


V'.^     1 


^ 


T3L-%  T.  -¥  J^%^ 


I 


le  deferiptioQ  of  tepu^  bj^Sr«Dcl|pQ^J9t3«.9iid 
whj  fo  called,  106.  b. 
How  it  djffciecb  from  d^^«ft   105.  b.   106.  a. 
.    and  b. 

The  fpccisi  properties  of  thn  fervice,-195»'^     •  ^ 
^e  hM'mg  hy  iAitUvrntmuikaA  h%  ,f«ui  gcwuk 

ferjcantj,  106.  a. 
'  K|l^.frDuft  bji  coinage  Mi,  be.^i«iid  fe^atoty* 

aad  where  not,  107,  a.- 
T)}c  relief  of  a  tenant  by  grand  (Vrjeant  j,  106.  b. 
9fm^ra^1rH%atttina^midte^  depaitf,  and  wbcr« 

POL  107,  a. 
tl^rmi^Mfre  hM^inmid  guerfim  infra  4  Matitt, 
)d  ferjeanty,  ibid. 
*  '^rrir  aris  capable  tp  fierfonM  this  (iernaa  2il 
f/  knd  what  not,  107.  b.  ftr  tot,  pog. 
\6thX!B  and  frtiits  of  this  ferviotr  1<A*  a. 
Tenure  by  petit  i^neanty  defcrib«d,  109.  a. 

Services.  Set  Appendant,  Apportionment^ 
£xtinj$|i^aieflt>  Fealty,  Grants,  Homage, 
Knight's  Service,  Rents,  Seifin,  Tenure. 

Scrviimm,  qu^t  et  quotuphi  t  65.  a. 

IV  hat  faid  to  be  ioreigis  fervict,  68.  b.   69.  b. 

r4u  b. 
^Kere  a  cdtpbraf  ftr^e  niaj  be  perforned  by 
depaty,  and  -When  not,  70.  a.  K  86.  a«  107.  i«  b. 
W^ht  corporal  feHlcestoay  bcqconie  faeh^  and  what 
^'  not  151. «.'  '■ 

.Shaw. 

^tierii  %e'Ekgit,  Ex^Ution,  Stat.  W.  3. 

c.  19.. 

The  etym(4ogy  of  the  word,  10>9^.  b.  168.  ^     ' 
^Wfaepc^  ealted  vlfcouut*  168.  a.  ^  '    ■  \^ 

[^J9  o^cr  and  duty*  ihid^  \         '      . 

'The  antiquity  of  this  office,  and  faotr  edM  on- 


.,.  r 


-I 


Privation  of  the  wor4i|r50.,a.'  168k,  a.  , 

'I'Ffom  airhat' antk^oity  this  kiugdpni  divided  Shts 
r-  ^ikireii  -IMb  a*-  _  .'^ 

Xounty,  whence  fo  catled»  i^.  a.        '    , 

r.  ^Simoaj.'  ^ee<Statr  31  £A  c.  6* . 

How  odious  in  law,  17.  b.  89.'  a.  34^  b. 
^.JPi&blf^i.tUed^kArever,  1»*. 

Socage.    See  Efcuage,  Gtiafdian,  Relief, 
Stat  MarL .  c.  17.  4  and  5  Annas. 

The  etymcjogy  of  the  wordi  66.«4i>. 

Tenure  in  focage  defcribed,  85.  b. 

How  fuch  tenant^  vereancioitly  called,  86.  a. 

What  tenure  which  is  not  knights  fervioe  ihall  be 

faid  a  teaure  in  fi>cage,  And  «b*t  nalr  8dL  a. 

97.  a. 
What  tfakgi .  iHcidcAt  .«a^  tmfl»^  f igbt  to  fuch 

tenure,  91.  a. 
What  perfon  may  be  CKfMt  Of  h  gwitaftip  ia 


V    I 


fectge,.aodw)i^|j|ot»8$.l»r    •       •.       ,  ^     ^ 

Vfh^e  agM^r^Uaniti  rocs^lhalr'baTe'ii  frftfd  hf 

t\1iere  the  nftat  tbofen  of  part  of  die  moihcr  fball^ 

be^s^ajrdiiMi  itk  i^ocage  before  \bre  neit  of  part  of* 
^.tbe  father,  <t  i  cmivfrfit-ef,  ^.  86.  «. 
TVhene  two  are  in  (tqUal  dc^ec'  of  affinity  to  the 

-heji,i>  which  ibail  he  gualdtau  hk  ibcase,  88.  a. 
^Thcte  he  ihall  be  guardiim,  to  WHoiu  there  aay  hd 

any  pofl»bility  of  dilVen^  68.  5.    ^ 
the.  <ltfi9repc^  hetween  thi!  common  and  dfil  hm^ 

in  that  p6iQt,  88.  b. 
Where, fvph  guardiau  ciUu^ot  forfeit  br  dllpofe**i|f 

hi«  iutereO,  88.  b.  89.  a.  •    •      t 

Wiierc  hf  Ihall  not  prefent  to  thp  bene5cc'of  the 

heir,  IT.  b.  89.  a.  *  •  * 

At  what  age  the  heir  fliall  have  an  aecoent  aginft 

guardian  in  ibcage,  89i.  a. 
for  what  things  £  ftali  be'-acooaotablf;  88.  % 

89.  b. 
V!  bat  al^wandes  he  eag|it  tohantupcm  Ws  acil>ant» 

89.  a.j  . 
Where  uppn  Aich  accponi  no  capias  Ileth  agalnftttie 

guardian,  ihid, 
W'here  a  frranger  (haU  be  cliarg?4  ^  ^lArdhux  m 

focage,  89.  b.      '  . 

Where  the  guardian  occupylag  after  thehehrac- 

Gompllfli  h|s  m  pf  fourteen  ihall  be  ^i;g^  m 

an  account  as  oalli^,  1^.  a.   '  ^' 


Sokemans  and  SokmamiL 
The  meaning  of  the  words,  9.  h.  86.  a.'  ' 

'SoRntu  et  Solimm  Terra'^ 

What  they  are,  5.  a. 

Stadium  Tcmt, 
Jfit  fignilicafion  thereof,  5.  h. 

"       '     Siagitum.  ' 
wad  what  pailis  iiiy  it»  .^  >•«  . 

'     .  Stdalaw*     . 

.  Toe  c^m^logy,  of  (he  wot4j  4.  b. 

;  ..5ta't^tei'.  " '" 


•     1. 


}. 


'1  <"   .»< 


/' 


•M 


Cohceming  Statiites  in  Ge^eral« '  Stf  Pre- 
'.    jogative,.«Prefcnption.  y      ;  / 

Aiil^  obft>Tvtd)ie  \tk  the  conlb^iStion  o^  ftitiites, 

381.  a.  b:  *         ••'  ••    ■  ''■         ,  .  10   •  ••  - 
The  pceamble  a  good  jneap  tp  ihid  the'#taliSbff  of 

'a  itatute,  roi-a.     '  '  "*  •    •'■'>        ^ 

Thi  eijultv  of  a  iUtute,  what,  t*.  *.     *      ^ '  - 
Where  cafes  within  the  fame  milt^hiefftdn  be  taken 

within  the  fttme  reoMy  of  a  ftatute,  f6.  ^  79^  b. 

S90.  b.  365.  b.  ^- 

Whitre  apenallfcatuteVha'II  b^tifiehWe^?tV,'lnd 

where  apt,  46l  h.'fi^  a.if 36;^iiqi6ft  Ik'  54  b. 
What  Ihall  be  faid  a  ii^ateor  a€t  of  parUaiaeiie, 

where  the  king  ooltj  is  MMoned^^nd  where  nol^ 

98.  a.  b.-  .'    1.     .•     ..  *)  ^  ^-T 

Where  the  ftatufe  law  and  common  law  meet/ which 

ihall  be;pv|»ff[^,  ^9.  a,  , 

Where  a  uatate  fhall  be  exieaded  by  eqaity  to 


t  V 


•J    ». 


T  Hje     TA  B  L  E* 


fltlier  perfons  tlisn  iirf  HiiM^  tberrin,  999.  t. 

Wfcctr>  A  ftjit«(e  fpeaking  of  a  reref^oii  fliaU  ex- 

.  trnd  to  a  reQMindcr,  e(  e  amverfi,  flMX  b.  S56.  ■. 

^brre  a  ftatute  ftalj  fxtend  by  -«>^ity  to  other 

aaioos  than  arc  mentioned,  M.  b.  3(>.5.  b, 
W  be  re  a  ftatate  iball   extend   by  coaftriidlicfR  to 

another  manner  of  tkle  <or  routeyance  tbau  » 

metitiooed,  S26.  «.  365.  b. 
^Vhcre  the  geiieralily  of  the  words  of  a  ftatitle 

ih^l)  h^  rcftrained   bj  eqaity,  and  oonftru^ion 

»ade  apaiiift  the  letter,  s72.  a,  b.  890.  a.  360.  a. 
,     56.V  b.  366.  a.  3^1.  b. 
Where  the  recital  of  a  ftatote  in  other  words  ih^ll 

hf  %oq4p  aiMi  where  not,  98.  b. 
fibail  wtv-er  he  conllrucd  to  prejudice  an  inpocent 

iwjrfwi,  ,S<K).  a. 
,  V^hai  h  one,  wlim  not.  ia  to  be  deternDineil  by  the 

iw»f5M*  99.  b. 

!lb  moft  naturaify  expounded  by  fiMoe  other  part  of 
.     iKclf,  393.  b. 

Magna  Charta^  Edit.  Anno  9  Bc^w  ZT.  3. 

-Tie    divera   appellations  in  kiw  of  this  (latute, 

^1.  a. 
The  fevera!  times  it  hath  been  confirmed,  81.  a. 
•]V»oMier  bi}t  a  canfirmation  of  the  common  lav, 

81.  a.  It6.  b. 
Jo4gmcnt  or  italute   afl^iaft  this  charter,  tvid, 

tl.  a. 

'  IKhy  faid  to  be  made  20  H.  3.  when  in  trtttk  it 

was  9  if.  3.  45.  «. 
Afu^A  Cfcatioi  «.  8.  of  reti«Ab  36.  n.  83.  b.  i06.  ^ 
■  c.  4.  of  wafle,  .53.  b. 

■"^■'  «.  7.  »f Cjiuumnlines, 3f. b. 
'   ■■  e.  11.  or  cominon  pleas,  71.  b. 

• ■  ■■  c.  JO.  of caltleguani,  70,  a. 

c.  f9.  ©f  wager  of  law.    Who  laid 

ID  be  6aiii9M  withiu  this  ilattrte,  168.  b. 

c.  39.  of  aliemnioa  of  put  «kf  t^ 


••■ency,  43.  a. 

■     '    ■*  c,  34u  of  mortmain,  t.  b. 


Mtrton^  Edit,  ao  i^^  H.  ^ 

Mertm,  c.  1.  of  dower,  pi.  K 

•    f  •  3.  of  redifleifin,  154.  a.  and  b- 
;    c.  3.  of  afary  againft  an  infant,  24(».  b, 
'■  r.  9.  of  wards,  76.  a.  80.  a.  «1.  a. 

■ — . —  e.  »,  of  limitation,  114.  b.  115.  a. 

jr«W6Ki(<rf,  c.  17.  of  wards,  what  ihall  be  rai4 
tegitinn  grtat  within  thin  ftatute  for  the  heir  to 
We  an  account  againft  the  guardian  in  focage, 
9"  a. 

'•'*       '  '  '<"  c  tft-  of  replevins,  145.  K 

c.  frit,  wt.ich  glvetb  a  writ  of  *ntry'in 


**  the  pdjj,  «38.  b.  t39.  ^ 

;       Jf'ejm.  1  JErfiV.  ^H90  3  JUgis  JS.  1 ,    . 

IT^Itjii.  4.  e.  ^.  Qfiapea,  li23.  h. 
»■*"        c.  SI.  of  waAe  by  gaaNliaB^  fi3..b. 
**>'»■■,■  «.  96.  4if  .vKioBii(A,,368.  b. 
IIV/?w.  1.  c.  36.  ol  <i^e  pur  Jiie  mirier  et f aire Jiu 
.  ..lAiwfar,  a68»l». 

e.  38.  of  limitation.  U4..b.  115*  a. 

«. ^.ttf eoiuaeffplua 9f  \eBobcr» 398.Ji» 


Ghecfitr,  EdiS,  Am^  6  Rrg.Xj^ 

Ohctjier,  e.  1.  of  damages,  359.  b.  360.  a. 

c.  3.  of  collateral  warranty,  and  4e  ^ 

pofition  of  the  federal  parts  of  tkisi  fiataie,  36& 
a,  b.  366.  a.  384.  a.  and  b.  38S.  a.  and  bw  A 
a.  and  b. 

c.  5.    of  waie,  53.  b.    M.  b, .  flfiO.  ^ 


»47.  b.  355.  b- 

c.  6.  of  mortdoHeejUm-  given  to  the  Ina 


of  fever al  degrees  frain   the  oooatnon 
t64.  a. 
■  ^  ■  c,  11.  of  refceit  of  tetiaHt  for  ynri,  jr. 

and  its  cxpufitiou,  aad  to  what  perlcnks  ft ci- 

Undeth,  46.  a.  Hrf^tat.  91  AT.  8.  c.  W. 

*  ■  .. 

£>€  ReUgi9jU,  Edit,  Anno  7  RtgU  E.  l 
De  ReL  ca^  1.  of  mortmain,  2.  b. 

A^on  Bumcllf  Edit.  Anno  11  f.'K 
ilc^OH  fiur.  cop.  1.  of  recognizance,  289.  fck 

PFi^m.  2  Aim  13  life^.  JS.  i. 

IKi^m.  9.  cap.   1.   Pe  danit  co»dEtu»bolZii«j^  «|4 

what  alienations  are  rcftraiued  by  this  fiat^ 

.    an4  wl^at  not,  18.  b.  1?.  a.  ^4-  ■.  99».*  >.  »1* 

26'2,  a.  327.  b. 

Xbcuccalion  of  loaidng.this  liatate*  wd  tlKca»> 
meudatioit  of  the  makers  tbofeof*  19  a.  555.  k 

IKe/fm.  2.  cap.  3.  of  cai  tn  aiii,  aod  the  rtfc«9^ 
femes,  280.  a.  a52.  b.  353^  a.  35a.  m,h^  S^ a. 

*■  "  ^  e«F-  4*  which  gireth  a  fuai£«t  ^o^reac,^ 
the  r 4 pofition  of  it,«nd  te  what  penbas  aad  ac- 
tions it  extendcth*  331.  b.  354- Jl).  355.9.  aadbi 
356.  a. 


c^.  ^  of  fiMi^f  mifCMt  tifkd  imrtm^^ 


fentment,  344.  b. 
'  cop.  9.  of  forejudger  of  meihes,  and  to  «fa^ 

perOMis  Ibis  fiaute  estei^etb,  todrio*  .^hat  at, 
100.  a.  b. 

■? cap.  12.  of  auditipts  aod  accon&t,  ^.a. 

995.  a. 
■     '  ^'  cap,  IS.  of  appeals,  139.  b.  999.  a. 
■■■    ■■■  <^'  13.  of  ei^  m4  e^M^etidnv  mi  km 

the  Aeriff  ought  to  demean  hiifrlf.  thtirri\ 

989.  h'        •  • 

#-*— —  CfK- SH.  ef  c^oit,  154.  a. 

cop.  93.  of  wafie  by  joialfivriils  .«Mi  |^ 


»m 


nants  in  commop.  90O.:b. 

ca/».  84.  of  a  wrU  ^  entry  m  amfimidoifi. 

54.  bk 


cap,  26.  of  doable  daaoagei  in  areiii9ci%k 


154.  a. 

cap.  3a  <>f JQroc%  159*  a. 

cap.  39.-of  ravifliment'of  ward,  156.  b. 


m0-m-^m 


*  cap.ASL.ajfeKeqgiiiQB.|i^\/cii^/«cii 


thejreari  !^1.  a. 

pe  Mercatcribw,  Edit.  Anno  t^R^iS,  i. 

Xk  McHalorikm*,  c^.X,  of  l«Miu(iHipcw«M  dte 
eapo^tionof  the  pMt^  otjim  ftttirtn.  au^k, 
.990.^,  .^, 

Amm»  18  E.  1.  f uia  cmp^ra  Utrarum^  491  bs,9|L.  b. 

143.  a* 
ilaiio  98  £,  ).  arliCujfaper  ciUnt.  ciy^  9; 


THE    T 

Stat.  Edit  Ttivpone  Rtgis  E.  3. 

Annfl  t  £.  S,  cap.  12.  of  alienations  without  licence* 

45.  b. 
^nno  to  E.  3.  cap,  19.  of  proteftionsi  q[uia  indebh*, 

^nnp.31  £•  3.  cop.  11.  of  adminiftrators,  153.  b.  ^ 

jflniio  54  £^5.  cap,  15.  of  alienaiioutt  withoi^  H- 
oencej  45.  b. 

A^uo  54  £.  5.  cap.  16.  of  noodaim,  969.  a. 

'  jinna  36  £.  5.  cap.  15.  of  coudIs  not  abating  Sat 
.  vant  of  form,  304.  b.     Vide  titlt  Pleadings. 

Anno  38  £.  3.  cap.  4.  of  obligations  in  tbe  third 
perfon  made  Toidi  and  tu  what  bonda  cqnfirved 
to  extend,  and  to  what  not.  329.  b.  330.  a. 

Stal.  Edit.  Temp.  Regis  R.  2, 

'  Anna,  1  K-.  t.  cap.  9.  of  feoffmeata  for  maintenance, 

AnrM  a  R.  S.  cap.  10.  of  affifei  in  canfinio  comitatAi,    , 

LM.  a. 
Anna  9  R.  9.  cap.  t.  of  villeins,  124.  b.  125.  a. 
Anna  12  K.  2.  cdp.  2.  uf  placing  officers  of  juAice« 

134.  a. 
Amto  1$  it.  2<  cap.  5.  of  pr^tmunn  e,  130.  a. 

Stat,  Edit.  Temp.  Regis  H.  4, 

Anmo  1  H.  4.  cdfk  6.  caooemuig  granta  by  the  kiag, 
«sid  what  feHona  aic  feflcaiaod  bj  thia  A&,  and 
what  not»  tSA,  a. 

Anna  t  H.4.  cup.  7«  of  aonfokt*  139.  b. 

Mmmn  4  H.  4.  ea|k  17.  of  nge  lo  enter  into  raiigioB; 
157.  a.  "^ 

SUt,  Edit,  Temp,  Regis  JT.  5. 

Jlnfrfr  2  H.  5.  cap.  5.  of  jurors,  add  how  exponnded 
by  equity,  272.  a.  b. 

'     ^  (Stat.  £<fMr.  TVmp.  Rfgt»  //.  6, 
4nf«P  &  H.  6.  cop.  9.  of  fbrcible  entry ,  257.  b. 

Stat  Edit.  Temp.  Regis  H.  7, 
Amt9  4  H.  7.  €^  17.  of  the  wardfliip  of  the  heir 

Anna  4  U.  7.  cap.  24.  of  fines,  862.  a.  326w  a. 

372.  a.  b. 
MnM  tl  ff.  7i  eif»  to.  df  difoontinmmce  of  women'l 
-  jointures,  and  what  ihali^beiatd- an  alienation  of 

the  wife  within  the  ftatute,  atid  what  not,  320.  bu 

365.  b.  566.  a.  381.  a. 
Akna1i9^.  7,  c<ip.'15*  of  4ifes>  .91.  a.  117.  a. 

S|at.  Edii.  Tentp.  Regis  H.  8. 

Jkwito.  7  if .  8.  «ap»  4b.  .of.  avoivriea  by  lecoveror^ 

104.  b. 
Ani^  21  /7. 8.  cap.  4.  of  faie  of  lands  by  executors, 
^    IP3*:a.        •     ..  » 
Aimo  21  H.  8.  cap.  15.  of  falAfying  recoveries  by 

J^flees  for  ^*ear^  and  of  avowries  by  the  ^eco- 

V^tors»  46.  «.  104.  b. 
^•10  21 II.  8.  cap,  19.  of  avowries,  and  the  expofix 

tion  of  ftsveral  parls  of  tlie -ibitutesf  268.*  b. 

312.  a. 
AfMn  •jS  if.  8.  eaip.  3.  of  attaints,  294.  a. 
idnifQ  23  'H.%.  cap.  5.  of  giving  the  fpecial  mattor 
"-  (o  evidence  by  an  officer  autboriCed  by  tbe-cctin- 


A  %  ii  If . 


7    •   » 


«iiiBon  of  (Vwvn,  «19:  t. " 
Anna  ?3  H.  B.'cap.  9.  of  reeogei2«Me  and  Mtfle- 

ftaple,  and  tbe  rxpo6tioR  of  the  pnrts  of*  thi% 

ftatute,  289.  b.  290.  a.      Vide  Stat.   3?  fl.  8. 

cap.  5. 
i4nno  26  H.  8.  rap.  13.  of  forfeiture  of  lands  for 

trealon,  372.  b.  392.  b. 
ilnna  27  H.  8.  cap.  10.  of  u(e9, 1 87.  b.  'i37.  a.  272.  a^ 

287,  a. 
A-^no  27  H.Q.   qap.  eod.  of  women's  jdiotur^s,  nod 

what  fhall  be  laid  a  good  jointure  wiili in  thia. 

natute,  and  what  not)  36.  b.  per  lot.  pag.     Vidt 

tit.  Dower.  ^  * 

Anna  28  H.  8.  C.  15,  of  trial  before  coiumiflioners* 

for  piracy,  robbery,  &a.  upon  the  Tea,  .39* .  a.    - 
Anna  32  if.  8.  c.  1.  and  34  K.  8.  c.  5.  of  wiils  and 

wardfhips,   and  the  expoiition    of   the  •  fevelral 

parts  of  thefe  ftatntes,  76.  a.  78.  H.  per  tdt^  pug.  b.* 

111.  b.  per  tM»  pag.  '  ' 

Anna  32  H.  8.  c.  2.  ot'liinitationii.  and  what  a£Kons 

and  fervices  fhall  be  laid  within  the  ilatute^tind' 

whatnot,  115.  a.  '^' 

Awn  32  H.  8.  c.  5.  of  extents  and  exacQtions,  *aiid 

the  ezpofition  of  the  feveral  parts  of  t)tis  fthtute, 

298.  b. 
Jlana  32  H.  8.  e,  T.  of  tithes,  and  the  rtmedy  lor 

them,  159.  a, 
What  fliall  be  faid  a  pretenfed  fight  or  title  within 

this  ftatute,  and  what  not,  369.  a. 
What  perfotis  may  buy  or  fell  a  pretenf^d  right 

or   title   within    this   ftatute,    and    what    not. 

369.  a.  b. 
Of  what  tftate  fach  pretenfed  right  may  be,  ibid. 
By  what  way  or  means  fuch  perfbn  may  gain 

foch  pretenfed  right  or  title,  and  by  what  no^ 

369.  b. 
Anno  52  H.  8.  c.  28.  of  leafes  by  tetnmts  in  tail, 

huft>and  and  wife,  and  fpiritualcorf>orinions,  and 

what  tilings  requifite  to  the  perledion  of  fitch 

leafes,  and  whatnot,  44.  a.  and  b>  833.  a. 
Anno  32  if.  8.  c^eod.  of  difcontinunnceof  thQ-wife*f 

eftate  by  the  hufliand,  an'd  tbcexpofiiion  of  the 

feveral   claufes  in  thia   branch  if  the  ftatute, 

326.  a.  per  tat.  pag. 
Anno  32»If.  8.  c.  31.  of  recoveries  fufiered  bv  te» 

nants  for  life,  362.  a.     Vide  Stat.  1 4  Eliz.  c.  8. 
AniM  32  H.  8.  c.  S9.  of  partition  bctwren  jointenants 

and  tenants  in  couimoii,  aud  the  expofition  of 

the  parts  of  tliis  ftaliile,  l69.  a.  T73  a.  b.  187.  a, 
'jlwia  32  IL  8.  c.  33.  of  dilbents  which  taJ(e  away 

entries,  and  tbe  expoiiition  df  the  (everiil  parts 

of  this  ftatute  238.  a.  265.  a.r    Vide  tit.  £nCrj 

G^ngeable. 
AnnoS2  H.  8.  c.  34.  of  conditions,  and  the^xpoil* 

t^oD  of  the  feveral  parts  of  ihis  Itaf ute,  and  what 

perfon  Ihall  take  advantage  of  tlie  condition  with-' 

in  this  ftatute,  and  what  not,  21.5.  a.  b. 
Anno  32  H.  8.  e.  S6.  of  ^ea^  v7^  b.    Vide  $tat. 
•    4  K.  7.  c.  24. 
Anna  32  H.  8.  c.  37.  of  remedy  for  the  arrearagoa 

of  ronts,  and  the  expofition  of  all  the  parts  or 

this  ftatute,  162.  a.  and  b.  per  tdk.  pitg,  851.  b.'    " 
Anno  ^2  H.  8.  r.  38.  ot  marriages,  235.  a. 
Anno  39  H.  8.  c.  46.  and  33  /i.  8.  c.  21.  CMicemiM 

the  ereAioti  of  tlie  court  of  wards,  77.  a. 
Anno  34  H.  8.  c.  5.  of  wills  and  wards.    Vide  iStat 

32  IL  8.  c.  1. 
Anna.  34  H.  8.  c.  20.  tyf  recoveries  againft  tenant  ii^ 

ta\lf  the  reveriion  ot  remainder  in  the  king,  amV 

the' 


the  eipofition  of  the  fevertl  parts  of  this  fi»ttttc» 

4wi»  Ji!>  H*  a.  c<  S.  -  of  tM  of  9tM^  committed 
oat  of  the  reiiliD,  261.  b. 

&tat.  Edit.  Ttmp.  Regh  T..6. 

AnnQ  2  £.6.  c.6.  ofreioedlca  lor  lubtractit^n  <^ 
»'pt«d}ii!  tyth«,  159.  a. 

Av»o  3  JF).  6.  c.  8.  concerning  ihc  6ndMii{Q£Qfficrs» 

'  mid  tTtc  fetcral  benefits  arifing  by  the  i'^me  iA- 

•ftHf ,  -ft.  b.  per  Ut.  pag.   245.  a. 

Anno  3  4r  4  K,  6.  c.  4.  of  pleading  a  conftat  or 

injbtfimut  of  tfi«  bpg*s  letters  patents,  set5.  b» 

Vide  Slat.  15  £iis.  c.  6. 

Stat.  R/tf.  Tfjw;).  Ueglna  FJiz. 

Anno  13  C/is.  c  6.  of  pleftding  a  <o»ji^i  or  ikfytti^ 
\mM9  of  the  kiug's  letters  patems»  iSft.k  i  tde 
^at.  :)  tf  4  E.  6.  c.  4. 
it|99  13  iits.  c.  10.  ni  htalM  by  ccckfiaftical  oor* 

potations,  and  ilie  expofition  uf  lite  parts  of  this 

fifttutr,  aud  why  iMiide,    44*  a.  mnd  h.     Vide 
'  Stat.   Ill  ft,  &    c,  2«.- 
^fifiu  13  FUhi,  e.  t.%  againU  fraudulent  coa^eyo 

*8u\^s,  jr.  and  how  it  (hall    be   ettetidcd    by 

equity.  76.  a.  290.  b. 
Anno  l\  XUz,  Ck  8.  of  ioigned  recoveries  fuffered  by 

t(  naiit  fur  life,  208.  b.  356.  a.  .'>(i2.  a. 
Ahuo  18  Elit.  c.  10.  (»f  leaCeH  by  fpiritual  pcrfons, 

44.  a.  aud  b.     Vide  Stat.  3*  H.  8.   c.  28.  and 

13  Elit.  c.  10. 
Anno  12  Fttii.  c.  4.  of  fraudulent  conveyaiices^^-e. 

«nd  vrbtf  fhalf  be  faid  a  porch afer  wijiiu  this  Ua- 

tiite,  and  i\  ho  noti  3.  b.  290.  b. 
Anno  27  F.liz.  c.  6.  of  jurors,  27  C.  b. 
Antto  31  Kliz,  e.  6.  of  limony,  «tid  the  expofition  of 

it,  120.  a. 

Stat.  Edit,  Temp,  Regis  Jacobi. 

Anno  )  Jae,  c.  3.  pf  cftatrs  made  to.  ilie  king  by 

¥fi^{t)p%,  44.  a.      Vide  Stat.  13  Eliz,  c.  10.  aud 

tSKliz.  c.  10. 
Anno  7  Jac.  c.  5.  of  •giving  «  fprcinl  matter  lA  evi* 

driicc  by  Ihc  lli)g*b  oi&ccrs,  283.  «.     VideSiMt. 

^  //.  8.  f ,  X 


Summons  and  Jeanemiict..   {>« 


I' 


St^te-I^lf  rqliant  uaA  Staple.  Sec  Execii« 
.|i(9b  Slat,  yi^^om  BvrncU,  Stat.  DtMer- 
cataribus,  Stat  32  i/.  8.  c.  5* 

5rrfMc  or  S/rrfe. 


J  •    I. 


\YbliVit«9»  4wk 

n    ..fitewardi    ^5re  Courts. 

,« 

T!ie    ^rvTboTogJ    and   figulfication    of  the  vordf 

(ieji^j'chalV  61- *•  b, 
TtiV  office  and   duty  of  a  ileward  of   a  manor* 


6l4  b, 


I1i^  retainer  of  a  ftewerd  of  a  courts  good  withoot 

deed,  i!/id, 
tn  wliat  courts  the  fteward  is  judge,  and  in  what 
•    Vi9^68.a.      . 


Slowe» 


Sannontt  ^Atgi  tod  whftieadenredi  Itt.  K  ' ;  ^ 
Tlie  feveraf  kinds  of  tiiiinBons/  and  tar  «fafl jjfiBM 

'  fom  itM^  tt»  bemade,  tfttf;  ;*'  ^  '  ^ 
Severance  what,  and  tbe  divers  foiti  itttftti&y 

-  13!Kb.  ^t^mw 

Sarraickr.    Set  €o(rrM«/  IfM^^ 

The  defcrlpiiaaof  «iiHiandcib.S«^  ll»od;i>>  nsdH 

The feveral  hmdf  «f  furrendof^ .Mk'a«.,..uii  }U^ 

Where  and  how  afntvM:  iMetta.nMy  :£# 
dered,  338.  a.  •    ,   . .  .■  ",i*f.Tot' 

Where  and  of  what  thingpr  a 
good  without  deec^  and  where  mi¥kmCmim§ 
33^*  a,  *.  ■  ,i-  J*  J  i 

Where  the  accoptauce  of  n,  vni4 

furrender,  218.  b.  ^   '. 

Where  tb4>  feoffineut  af  a  pnrtitsJaRtaMiKte 
in  the  levedion  9f  rcnainder  <lhntt  aniMnifa 
furrcnder*  42.  a.  252.  a.  -mi..  •  i..-  .-.j 

Where  tanant..for  iife  and  he  inrtln^^VTcrifiaiu, 

ill  a  feoffment  by  parol,  tl|isflNi|l    

of  the  tenant,  and  the  foofii^nt^CihittStf:  lbt{ 
reverfion,  302.  b. 

Where  tenant  for  fifenahnsi^  kmlh  4«e.bi^ 
life  to  his  leffor,  the  remaindar  to  hit:  Vs^^ 
a  Arang^r  iii  fee,ihis  flpll  be  a-fasiosKWi 
moiety,  and  forfeiture  ^i^>n  aUNlr^4n&Jak 

Where  and  to  whal  refpe^  1^ 
furrendcr  fliall  be  faid  to  .hHr# 
where  aiid  to  wh*^  uqt.  .338^  a.  U 

Wliexe  a  Cutrender  too«|e  joiitfnnant  tellt 
both,  192.  a.  214.  a.  .»  .1 

Where  a  forreadi?'  qpon.  copiilJMI  Afitf  h^jfid^ 

218.  b.     .  .       '.   v  .         .        :.' 

W^heie  a  6ceh«4d  ao4  tBh^dtaqpfi  mM(f  kik  jbh^ 

yey^d  by  I'utrei^r  in  com.t,.5()«  h.>      y .  :  i^ 


•      K  <      -^      ' 


w 


...•I 


Svfy%DSift*»  'Set  Cuflefy;  JCIifcaBth;. 
euiflnncnt,  Giratit6|  Kttklit  S^i^Wgap- 
ninty.  ^-      "^         •.-...- 

The  fignification  and  derivation  o£tfM*4Mn4 
dMU.a^.  -.:"  •  .    .»    -r.-i'.-l  ^.'' vi«># 

Where  a  feigniaryor  nent^etirif^gMy  b»M^qi<st 
in  part,  and  ta  f|r  for  part,  usd  *l>trtl  mtk 
148.  b.  ••.'..-- 

To  w4iat  pvrpofoa  n  ftiiMnij  infyiaiad.«i  f«t  € 
the  eftate  (hall  be  fiuAto  'aaniiuth,swkM±  «»«lMl 
notr  31^  at  >....*.««  >  .  i 

Where  a  thing  m  fafpeaea  in  the  «nM4p9  Ml 
take  effe^  by  difbeot  in  his  htu%:  9iX  tC^' 

Where  the  dcMor  BMkes  the  debtee  hiseaccnM^^ 
the  debt  is  in  fafpeoce,  i04'b»  .  ^  t;i 

Where  .by  tbe  interflSarriagc  of  n  ^mbo  caaendtK  ^ 
wHh  the  debtor,  tha  date  iiall  %a  m  fw^awa 
ikid^  '  .'./.•!* 

Tail.  See  Altoniinetit,  ConCtiani^  Bi^ 
\ife,  Drfcontittti^cQce,  Entry  Gdii^iEii^ 
Heirs,  Lcafes,  Prtfiwairc,  .Q«mI  J^m« 
Clamat^  R^9iN)rie«»  Stat  4  ir4..7«.«u^ 
3a  H.  8.  ^  28.  3a  /f.  8.  c.  36.  34  A  ft 
r.  ao,  -26ffi  8.  c.  ^3.  WaHittW*/-  "^'  - 


Wli«lifU,r4.b« 


•The  .etymology  «iid.dcipnpatioa«f)iha:MHl(lHi|i^^ 
18.  b.  22.  a»  '  t  ...'w  .*^jidai*«  t.^ 


The  deCcr^tjon.|Dif.&  |ei)|U)t.ia|Siei»eT«|  UH,.  im.b.  . 
T^iWanpupik  ufa  tenant,  in  special  tAii,  seo.  \k 

.  wh^Stn  an>ttite  tail  may  be  created  witbout  the 
word  (heirt),  tO.  b. 

fD.  S. 
Where  withoul  tlivword'tMigHidred),  90,  b. 
'Wbatthin&lodcfontto  en  elfate>tat]/  ft^4:  a. 
yfkm^ybyi  giftti««ul«  re^erficm  is  (ett}<rd  in  the 

deiM>r«  22.  a.  b. 
1lnfceHFA#>i*>tN»f  the  donor  in  efbttes-tail  fliall  be 
xiebftMisd^aiui'wIiertf  h6t>  20.b.'21.  a.  94.  b. 
Wbrre  a  man  ihali  inherit  performam  doni,  who  i« 
sMfcllM  tff  <ftt  body  tff  the  donee.  20.  b.  26.  b. 

2S0.  a. 
ISmI  tcUUWib^tw^  ti^K  donor  and  donee,  and 
swhiwtlW't^baiitfliall'hokl  as  his  donor  hofds 

over,  and  where  not,  29.  a. 
Aigift'Ml  a-Mi|D  attd  a  woman  not  married,  or 
Inhere «iwi  «r  'both  are  t'everilly  married,  and 
')tb  the -hdrt  of  their  bodies,  a  good  tail,  20.  b. 

25.  b.  "^ 

Where  a'  nwii  ttAy  oonvey  an  ^ftaCe  to  himCelf  in 

Hajbttwb. 
A^^giR  to  a^wottah  and  two  men,'  and  the  heirs  of 

their  bodies  how  h  IhaR  enure,  25.  b.  184.  a.     . 
Aifpiftttf'tiro  bftibands  aiid  CheJr  wives,  and  tbe 

ihmrf  «f'ilMir  bodies>  how  It  fliall  enuVe,  25.  b* 
A  gift  to  one  andhis  heiva,  to  Inwe  to  him   and 

slii^hein>«(  bis  body>  4*  ^  CM0(rf/2r,  wbat  eibtte, 

21.  a. 
AJEift^.  tCfiL  itm  wbA  the  heir  of  bia  body,   rt  un{ 

tueredi  i^iut  hatredit,  a  good  tail,  22.  a. 
Whtu  ihb  f^Mia  male  iiiiiefit^o  per  formt^n  doni, ' 

ought  to  coiivey  himltelf  by  Mks,  and  the  fe- 
male by  females,  25.  a.  997.  a. 
1V4rcg»yui^n3a:gift  lUe  bvlbAud  AiaU  take  til4)»cciel  - 

jfffjfkn^^X\)9  ifife  jftotbiog,  or  but  fbrlifoi  ^te^^""^ 

tra,  and  where  conilraAion  Ibali  be  made  aocurd- 

ing  to  the  inclination  of  the  word  (heirs),  26.  a, 

JWr.Aot/ jNr^ 
A  gift  to  the  huiband  and  wife,  ^nd  the  heirS'of  f!be 

lb0dji<tftli8rfiinivor,^liateAatej  aad^enfaid  ' 

JI».Yeft,'2#.  m^  :■    .'  .  .     .  . 

A  giA  to  a  roan  and  his  heirs  of  the  body  of  foch 

ll.fMif  agpMkitail*  ^^Myihail  be  ipiended  to 

jlM{8oMeh.,by  th&4lonee»'i26i.  b.      ' 
A  gift  to  a  nan  and  the  heiia  of  the  body  Of  bis  £&• 
'  tfMLii^ooct-tAil;,/ceus.olftgift  to-^ia  and  the 

heirsd>f«hilbody,4^.  06.  b.  27.  a. 
A  otdit^a  mim  and  his  heirs  males  or  females,  a  fee 

fimple ;  fecus  of  »  ddwife, .  27.  a. 
A  g^jlo  one  and  tho  heirs  males  of  bis  body  with 

pRndii^  to  r«ireni£he:dtB  without  heirs  Ibmales 

of  his  body,  a  void  condition,  164*  a. 
A   gift  to  a  man  to  have  to  him  and   the    heirs 

xp^^  (^/hiSfbody,  and  to. him  and  the  heirs  fe» 

z^c£  pf  ,h*9)  bpd;,  bovf  it  ibftU^  copftrued, 

Wli^t^d  Siriftt  le^res  ty  Unont  in  (aU  ftiall  bind 
p      14i^.illae\kt\Wday«  and  whbre  and  what  not, 

^hereaciia^^t  fee'by  lenant^iu  laU  upon  the 
'^     land*  fliall  biiid  his  iflue,  and  where  not,  343.  b. 
WMt«i^faB»ti»<he»Mtftyieft»iit4H  toii^reay  hatc^  ^ 

aaditbatJiotf  326^K 


What  ad  or  conveyance  was. ft  bar  to- an  eitiifc- 
tail  At.tbe.^^niBfi«m  Uw*  tad  what  at  this  d»A 
372.  a.  b.  ■    .  .     .       zT 

Where  an  eftate-tail  may  be  barred  at  this  day, 
notwithftanding  a,reverfioa  or  remainder  in  tlio 


king,  and  where  not,  372.  b.  373.  a.  376.  a., .  ..^ 
A  Tecovery  in  a  writ  of  Hght  o^  cejjiarit,  no  hart 

373.  a.  ;  .  ,j. 

Areleafe  by'tcn^nt  ?ntkil,  no  bar  to  bis  ij^erqf  a 

warrtttty  ihtailed,  attaint,  or  writ  of '  orn»r,  2Q,#. 

31»2.b.  393.  a.  .       •        .    ^^^ 


>  •• . 


«.,'•.*! 


Tail  afttr  >Poffibilitjr  of  Ifllie  Eitftea'.' 

*The  defcription  of  a  tt*nant  in  tail  after  poflibility, 

and  why  ft>  called,  27.  h.  26.  m  ,    -^ 

The  privHeges  which  fiich-  teiuinl  liath  above  thof& 

of  a  fcjfcc  for  life/  27;  b.  28.  b.  S16.=a.     '  ^  -"^ 
The  quatiries  of  his  eftate  kigreefiigti^j^^tb  ihbfe  b/> 

lefleefor  Jife,28.a.  -  '        '* 

Where  his  afl|gn«e  fltatl  lidt  hkre  thbfe  p^iVilegf^,^ 

28.  a.  816.  a.  '        ^  ' 

By  wliat  means  fuch  oftate  may  he  treffH  atid'alj 

tered,  and  by  what  not,  2^ir  a.      *'  ^ 

What  perfons  may  be  tenants  ifter  bofTiblirry,  abd*^ 

whatnot,  28.  b.  '  ''    • 


I' 


1        .1  \i-% 


Taitti  and  Tainland. 

What  lliey  are«  5*  b.  86»  a*  .     i  .  .  .     \ 

Tallage.  '      "r , 

^Vhat  perfons  are  freed  by  Uw  ftonj,  taJUag^  31,  a. 

75.  a.  ,  .  ,  ,  r- 

.    •     .    •  ■   *. 

Df  (crlptton  of  the  word,  1, 

Tenant   at    Will,    and'  SufTerance..'  '&tt. 


.<:     :\ 


Kmbfeftifent,    lleleafe,,    Stat.  6  4Hnm, 


«  i 


u  ♦ 


9a: 


The  delcripaon  of  atenant  at  will,  55.  a. 

What  Xbaif'be  fiiid  a  determliiation'  or  cQun^r^^pj 

of  the  will  of  the  ieflbr,  and  whatnot.  55. b. 

57.  b. 

Wliat  ^ittll  bo  faid  a  determiiiRtioh  in  faw  of^a^ 

wili  oftiie  leHee,  {ind  what  voti  and  wfay>  ^.'b. 

57.  a.  .         .  "•*''».■'■.  » 

What  profit  fuch  leflee  ihalf  have  which  comes  hj 

his  own  manurance  ^ter  tho  will  determine^ 

and  what  not,  55.  b'.,  56.  a. 
Where  he  fliall  have  the  corn,  and  where  not/:Md  ^' 

why,  55.  a.  b. 
The  remedy  which  he  hstb.to  ooma'by  ^e  com  or 

other  goods  alter  the  will  determined,  ^9,  a. 

56.-fc  ■  '   .   -T  I 

Where  a  tenant  at  will  fball  be  pitniihed  (br  ^fiei .  - 

mid  where  not,  67.  a.  ■   ',   .      '  i 

Cannot  determine  his  will  before  or  after  the  dAj 

of  payment,  55*  b.  '* 

What  remedy  the  IclTor  hath  for  a  rent  refer ved 

upon  a  Icafe  at  will,.  57.  b.  .  .  •  » 

The  diflereuce  between  a  tenant  at  will  by  the 

common  law,  and  by  the  cufiom,  62.  b.  63.  a. 

93.  b. 

Who  properly  fatd  to  b«  a  tenant  tr  Qifortfiecy  7; 
57.  b,  271.  a. 

Whii^ 


KWretbeteHaoreontiatiiogiB  po^^iRon  ^ftcr  his 
eftiite  en4ed,  i>)ul{  be  9  imiaat  at  luflcrance,  «r  a 
diflc&for,  «l  tht:  el«£iiun  ol'hit  Ie0nr,  oT.  b« 

Tlie  difierrnce  betfre«a  a  tcaaut  at  will  aoJ  at  ftif- 
fvraiicr,  ibid. 

tVhcre  a  guucdian  in  chivalry  holding  0%'er  bb 

eruUe,  Oiali  be  an  abator*  S71.  a. 

« 

tenants  in  Common.  ^feAccoinpt,Grants, 
Joinl€nant8,  Partition,  Stat.  If>/^.  2. 
<^-  2.'^-  3*2  if.  8.  c.  33.  4  and  5  ^«ft(r^ 
Quart:  Impeditf  AVafte. 

Tenancy  in  comnon  defcribed,  and  whence  fo 

called,  188.  b. 
IV here  a  gift  to  two  in  their  politick  capacitietr  or  to 

one  in  his  politick  and  another  in  his  natural 

capacity,  (hallcDure  to  them  in  common,  189.  b< 

190.  R. 
IV'here  a  roan  nay  be  tenant  in  common  with  him- 

felf,  and  where  with  himfelf  and  aBother»  190.  a. 

19S.  b. 
'Where  a  «erdt6fc  finds  that  a  man  hath  duat  pwrta 

manerii  in  ties  divijat,  l4)is  fhall  not  be  intended 

in  coronion  ;  fecut  where  it  is  dividemias,  190.  b« 
Where  tenants  in  common  may  be  by  prefcription, 

195.  a.  b. 
Where  and  in  what  actions  tenants  in  comm6n  (hall 

join,  and  where  and  in  what  they  ought  to  ibver^ 

195.  b.  196.  a.  197.  a.  b.  19&  a.  b. 
W'here  in  an  atiion  by  two  tenants  in  common,  the 
,   releai'e  of  one  to  the  defendant  Ihall  go  in  benefit 

to  hifr  companion,  197.  b. 
Where  a  joint  a£Ui>n  between  tenants  in  tomihon, 

flia)!  furviYe*  and  where  not,  198-  a. 
Where  tenants  in  common  may  make  partition,  and 

what  partition  between  tbei;p  Ihall  be  good,  and 

what  not,  190.  b. 
Where  tenants  in  common  mrfy   be  of  chatteliiv 

198*  a.  b.  199.  a. 
W^here  and  what  anions  one  tenant  in  common  may 

have  againll  his  companion,  and  where  and  what 

mot,  199.  b.  SOO.  «•  and  b. 

Temter  and  Refofal.    See  ATowry,  Condi* 
tion.  Homage,  Marriage,  Mortgage. 

fhe  fignific^tion  of  the  word  (tender),  til.  a« 
Where  upon  tender  of  money,  flee  a  refnfal  by  the 

party  (hall  be  a  perpetual  bar  to  him  £»r  the 

fame  money,  and  where  not,  !^7.  a.  per  Cat.  ptg. 

909»a.  b. 
Where  a  tender  and  reiufal  without  icacore  frifl 

ihail  he  m  good  pJea  m  debt  spoa  tn  obiigatioa, 

and  where  not,  207.  a. 
Wher^  Ik  tender  of  money  in  bags  witfaoat  fkewiag 

or  telling  (hall  be  fuffioient^  208.  a. 
Where  a  tender  and  refulaJ  ihaU  give  a  third  pei^ 

fon  a  title  of  entry  or  forfeiture,  «ad  where  net, 

209.  8. 
Wliere  ne  place  is  CzpretTcd  in  the  condition  fer 

payment  of  money  or  performance  of  other  a^ 

where  tender  and  performance   ought  to    he 

made,  Siasuh^  211.  a.  b.  212.  a. 

TtneUare  or  TnneUare.  • 
The  figoiiicathm  ef  the  words,  5.  a. 

Tenure.     See  Refervationi    Stai.  MagnM* 


THE    i  ABt% 

Charta^  cap/^  audi  ior  eKh Tamil 
its  proper 'Htle.. 


The  feveral  acceptations  In  law  of  the  vecd  ^ 
nurc),  l.a. 

By  ^  j^rant  of  all  tencmeiUf  what  ihall  m^  iA 
19.  b.  164  a. 

W  here  the  tenant  might  alien  pared  of  fail* 

nancy  before  the  ilatute  of  ficia  mfL  iwsna 

and  where  nut,  43.  a. 
Tlie  divifioD  of  tenorei^  95.  a. 
'llic  tenure  between  the  donor  and  donee  ia  td 

iince  the  fUtule  of  U'c^at.  2.  and  liow  taoim^ 

23.  u.  14:3.  a. 
What  laid  to  be  a  tenure  tn  o^tte,  and  wWe  \t 

caUcd,  108.  a. 
Where  a  tenure  may  be  of  tlie  king  as  of  bis  pdb^ 

and  no  tenure  in  rir;iltff,  108.  a.    * 
Tenare  by  comage,  what,  lOd.  h.  .   ^ 

Tenare  to  be  orntrariiM  rtgu  donee  ^/^J^ti^l^ 

folutarutn  jnretii  4d   69.  K, 
Tenure  toM  a  hangman,  86.  a.  - 

Tenure  of  all  lands  was  ori^naUy  inMattr.to^ 

65.  a. 
Cannot  be  immediately    of  feveral  lofd%  J&i 

150.  b. 
Cannot  be  of  one  lord  by  doing  ferrice  to  mAk 

83.  a.  150.  b. 

Teftament    SeeDevHti  Execaton 

The  etymology  «f  the  wor^  322.  ku 
TeHamemtmrn,  fttid  ct  fvaln^ier.  111.  e»  . 
Tlie  favourable expoGiion  ofteftamenta^  Ilia 
Where  land  (hall  pal*  by  wilb  nmKapaipf%ai 

where  not.  111.  a.  .    , 

Where  a  «»arranty  may  be  created  by  a  A  ^ 

where  not,  368.  a.  ^  - 

At  what  age  an  infant  may  mika.  a  wiBl  mH 

what  not,  89.  h. 

» 

Teaimonies.     See  CUalknge,  EtUM 

Juron 


What  perfon  dapable  to  be  a  witttefs,and' 
6.a.b.         .  ' 

Where  the  witnefloi  ftiall  be  joined  to  (h»c>|F 
for  the  trml  of  a  deed,  6.  k.  « 

In  what  cafes  a  woman  admitted  to  be  a  aiaA 
and  in  what  not,  &  b.  29.  a. 

Where  ^e  party  to  tha  afsdeaa  eonln^t^ill^l 
be  a  witoelfl  in  an  information  agaiift  aa«l4 
6-k  ^ 

Tillage,  .  i 

The  conmendaticti  of  agHcuItore^  iad  IMT^ 

ed  in  law,  85*  b. 
How  tmihandnien  anciently  were  ealxd^5.kj 
The  lAconTeniencea  wirfen  come  to  the 

wealth  by  converting  ullage  into 


Time.    See  Condition^  Day,  Stal. 

t  JttC,  Irf  *  •'      J 

What  faid  to  bet'tme  of  Kmttation*  andth^ffif 

foftsofhtofevemlparMfet;  114  IL'119^^ 

The  time  of  Itmimtlen  inaaioaa  aadeadj/sAttf 

this  day,  115.  a. 

^  Vd 


TUB   T  A  B I  ft 


115.  a. 
Where,  and  to  what  pnrpofes  the  law  hath  Umittd 
"  a  ^ea^  and  a  day  ti»  be  a  legal  and  touvenicnt 

time,  £54.  b. 
Hefaia^JTiof  a'  feri^atit  geHerally,  ibr  what  time  It 

ihail  be  conftrned.  4^.  b. 
Wbut  time  foffictcntio  gain  a  name^by  reputation, 

aodaAstnot,  8.  b. 

Tithes.  See  Stat  ^a  H.  8v  c.  7. 
a  jE,  6.  c,  6. 

ikivr  (hej  became  teraporal  inheritances*  and  the 
.    fevf  rai remedies  for  thcin  at  this  day  in  llie  tem- 
poral courts,  159.  a. 

TiUc.    See  Right 

The  deriTatimi  and  dtfcriptSon  of  a  title,  M5.  bu 
t'he  ^aefcalify  of  tlio  word,  and  how  every  right  u 

a  titie,  but  not  e  cantra,  S45.  b.  347.  b. 
Where  by  the  reJevft  of  a  rigbt»  a  title  is  releafisO, 

/ie  i  iskittifi,  345.  b. 

Wlmt  it  ij,  1X5. 

TVaverfe.    iSfcIfllie,  OfBce,  Pleading, 
Stat  2  £.  6.  c.  8. 

Where  a  trarerfa  ihall  he  admitted  on  a  traverfei 

and  where  not,  ^$.  b. 
IVaverfe  of  «he  place,  htfw  to  be,  Md. 

r^eafea.      Ste  Acteflbty,  Attaincter,  Ef- 
.    cbeat  Felony,  St^^.  4$  H,  ?.   c.  13. 
35  H,  8.  c.  2. 

N^HM^  tfie^Tty  afrraigtieS  fbr  trenfon  fhttids  mtife, 
iie  ftall  hare  jadgraent  by  attainder  a)  it*  be 
■were  convicted,  591.  a. 

Ittiilil^r  to  murder  the  queen,  treafon,  133.  > 

^reijpaft.    See  Continual  Claim,  Releaie, 
Stat  6  ^n/icty  c.  15. 

^et^^^,  ([uid  etyndft  JT*  a. 

rreipafii,  quart  coiij'ttnguhieum  et  karredem  cefii,  by 

■' '  whom  ^t  Her;  and  agamJl  #hom>   and   agaiuU 

'whum  not,  84.  a. 
Vliere  k  iieth  by  the  copyholder  againft  hit  lord, 
»*<».'b.  61.  a. 
Vhere  the  abbot  and  oionk  fhall  hav^  trtfpals  for 

beatins  the  monk,  132.  b. 
Vbcre  tlie  teflbr  (hall  hare  trefpars  againft  his  leiTee 
fM  pgrill>  or  his  aflfigDce  before  entry,  57.  a. 
to  flcceflbncs  in  trefpafs,  57.  a.  ' 

L^atJ    See  Baron,  Baftai'dy,  Challenge, 

"^'^Wrrer,  Juror,    Nobility,    Plenarty, 

Record,  Stat  35  H.  8.  c.  3.  VcnirCy  Ver- 

^W  fttidVt  ^otttpfec,  1S4.b4  lt5.4i. 

lie  antiquity  of  trial  by  twelve  men,  t$$.  b. 

Cow  the  law  delighteth  in  the  number  of  twelve, 

rials  Dthenrift  than  by  a  jury  of  tweivc  men, 


|n  trials  from  what'ftae^  the  Jury  ev^t  toisttaJi 

and  from  what  not,  1^5.  a.  b. 
Where  upon  iflW  of  heir  or-rrot  heh*,  trial  Ihali  he 

where  the  birth  ia- all  edged, 'and  not  where  the 

land  Iieth,  cte  cmverfo,  tt5,  b. 
Upon  iflae  quod  rex  iwn  eoncejfit,  Bcc.  trial  Ihoil  be 

wbeie  the  land  Iieth,  aiMl  not  where  tiie  iecten 

patent  bear  date,  ibid. 
When  the  uattjer  eatendeifa  into  a  place  at  comi)- 

men  law,  and  a  place  within  a  fraiitilMie,- where 

it  (hail  be  tried,  (bid. 
Where  one  defendant  pleads  ^o  the  writ  and  tlie 

other  to  the  action,  which  (hall   be  tried  ^r^ 
•     ibid» 
W^here  the  plea  of  one  defendant  being  to  pait,and 

the  plea  of  the  other  to  the  whole,  that  which 

foeth  to  the  whole  fljeU  he  tried  $rix,  and  wbcr^ 

not,  lie5.  h. 
Where  a  matter  alledged  out  of  the  realm  may  ne^ 
..  ceive  trial»  and  how,  i61.  a.  b. 
Where  the  original  a^  it  done  within  Ihe  realn^ 

and  part  out  of  the  realm,  open  which  iflue  if 

taken*  how  this  iball  be  tried,  attd  whence  thh 

jury  fliall  come,  Idf .  b. 
How  mnrder  done  in  a  foreign  country  say  be 

tried  and  puniibc^  here,  74b  a.  tdl.  a. 
Where  one  dies  within  the  realm  upon  a  wouadi 

given  out  of  the  realmi  hew  it  «all  he  iiie^ 

74.  b. 
In  what  oafca  a  benilicaie  fliaU  aaoeMt  to  a  ttiaC 

74.  a. 
How,  and  by  whom  the  reafonablenefs  of  a  thihg 

Oiall  be  tried,  56.  b.  59.  b.  61^.  a. 
Where  a  nobleman  being  arraigned  ibalJ  be  tried 

by  his  peers,  156.  h.  294.  a. 
Of  things  done  beyond  fea,  how  (0  be^  B61. 


Twait. 


What  Usalt  is,  5.  b. 


V^accaria* 
Hie  fignification  of  it,  5.  b. 

Valoation.      See  Dower,  Lrwy,  Frtmef 
Seifittf  Marriage. 

Tbecftat^,  revenue,  and  valaation  of  a  duke,  earL 

baron,  j«.  69.  a.  83.  b. 
The  revenue  and  valuation  of  a  knight,   t9.  b 

#8.  b. 
The  livelihood  and  valuation  of  a^'coman,  69/4. 


■  I 


Venin.    5ec  Trial. 

Ventre  In/piciendo, 
The  form  of  ftiCh  wilt,  end  where  if  lieftb,  8.  b.    ' 

Vefdidl.    See  Attaint,  Iflue,  Trial.   - 

The   fignifieation    and    derivation   of  the.  wor4 

226.  a.  . 

The  feveral  kinds  of.  Veodias,  2S6,  h.   187.  bu 

228.  a. 
The  Ibnn  of  a  general  vcrdi^t^  S9<Kb.  • 
When  a  bar,  278.  b. 
Where  a  fpecial  verdi^  may  be  found  npon  ft'fltsh^ 

point  in  ifliie,  2'i6.  b. 

A  verdtjl 


THE    TABLE. 


jl  Terdid  findiag  «  n«lter  SfteciteiDlj^  not  good» 
St7.  a. 

^faere  averdiftiinfit  part  of  the  ifTac.  ftnd  nothing 
^or  the  i«fidue»  it  Ih^l  he  infufficient  lor  the 
■whole ;  fecu§  where  it  fiiuk  lauro  than  the  iflve« 
SS7.  a. 

AVhete  aneftoppel  or  ft  wMTftnty  mej  ^  foiUKl  bj 
verdici,  3(V7'.  a. 

Where  the  jorj  inaj  wmry  firem  tbrir  verdift*  and 
\vhere  not,  ^2^7.  b. 

1Vhf*re  a  verdid  found  againft  the  letter  of  the 
iflae,  ftiali  be  good«  and  vrhere  not,  114.  b. 

H'hrre  the  delivery  of  a  letter,  or  other  writing  of 
et iilencc  to  the  jury  after  their  departure  frum 
the  bar,  IhaJl  avoid  this  vftrdUii  and  where  not, 
W7.  b. 

Where  the  jary  may  ghe  a  privy  verdict,  and 
«h«re  not,  at?,  b. 

A  jury  fwom  and  charged  in  cafe  of  life  and  mem- 
ber cannot  be  difchMiged  be  tore  verdiA,  ibid. 

In  whHt  action*  and  upon  \>hiit  ifluev  a  fpecial  ver- 
dict Hiay-  be  given,  ii7.  a,  b. 

'Where  a  general  verdict  in  a  matter  in  law  fliai) 
be  good,  S^.  a. 

Vefivra  Tenet. 
What  paffca  by  it,  4.  b. 

'  Villagt*    5f«  City,  Cuftom,  Manor,  Trial. 

The  defcription  of  fiUagc«  and  irhence  fo  called, 

113.  b. 
Where  the  vHlage  or  town  fhall  be  faid  in  law  to 

continue,   nocwithftanding    the   decay    of  the 

hoiiCes,  115.  b. 
The  naniber  of  towns   in  £«g/«iid  and    WaUs, 
.    116.  a. 

Every  village  a  boroirgh,  but  not  e  eonverfo,  115.  h. 
Where  aWtifieil^e  u- pleaded,  whence  the  jury 

fliall  conie^  12(5.  b. 

t 

Villenage  and  Villein.  See  Continual 
Claim,  Freehold,  MaDuwifliony  Pre- 
icripUon. 

The  etymology  oC  the  word,  1 16.  a. 

I'hc  dcfcriplion  of  a  tciuire  hi  vtllena({e,  116.  ^ 

}lnw  villeins  were  anciently  called,  lid  a. 

tiow  villenage  firft  b^an,  116.  K 

Wliere  a  ffeeioau  may  hold  iu  villenage,  116.  a.  b. 

J 17.  U. 
Ute  divers  kinds  of  villeins.  117.  h.  ISO.  a.  b. 
What  iuharitanoea^  or  other  things  of  a  villein,  his 

hnd  iiall  have,  and  what  not,  117.  a. 
Where  a  ledee  at  will  or  tor  years,  ^.  fliall  have 

tlie  perqnifitc  of  hi«  villein  in  fee,'  ibid,  It-i.  a.  b« 
In|whaC  fight  ^  bifliop,  drc,  ihali  be  faid  fcifed  of 

the  pmtuinte  of  his  viflein,  117.  a.  124.  b. 
Where  bv  the  entry  of  the  lord  upon  his  villein 

tenant  in  tail,  his  tffue  fltall  be  barred  for  ever, 

117.  a. 
Where  ao  alienation,   efcbeat,  or  difcent  of  the 

lands  of  a  villein,  (hall  bar  tlie  title  ot  bis  lord, 

before  entry.  418.  a.  b. 
Wlierc  a  difleifin  to  the  villein  ihall  prejudice  the 

lord  ol  iiis  entrVf  and  where  not,  118.  b. 
Wb«t  amll  be  faid  a  fufficicnt  claim  or  iVifure  by 

the  votdg  ta  veil  in  hiu  the  property  of  his  vil- 


.    Jetn's  goodf,  and  wliat  n^,  118.  k  ll&k 

285.  a. 
Where  laches  of  entry  or  feifnte  (haU  sot  fKTJiAi 

tbe  king  of  the  lands  or  goods  of  to  nlleii 

118.  a.  119.  b. 
Where  the  lord  mayjnftify  his  entry  iato  hnd^  fe 

make  claim  to  a  reverfion,  or  odwr  pnitsf  ■ 

villeiii,  119.  a.  b.  i 

What  (hall  be  faid  a  fnffident  daim  bjr  tk  U 

to  vetl  in  him  the  advowion  of  bis  viOdii,  ■! 

what  not,' 119.  b.  lie.  iu 
Villein  regardi||it  d«lcnbcd,  and  whence  fa  aftl 

lx>0.  b. 
Who  faid  to  be  a  vHIein  in  gro(8»  IfO.  b.  ^^ 
How  a  man  cmght  to  pre(cribc  in  a  villeJa  r^aM 

and  Low  iua  villein  in  grols,  131.  a. 
Wliat  coofeifion  in  a  court  of  record  ftdl  ^ 

tbe  party  a  villein,  and  what  not,  12S.  b. 
Where  Che  father  is  n  vUhsin,  and  tbe  molbiv 

et  e  coMtTf,  how,  their  iflues  IbpU  be 

law,  123.  a. 
A  baflard  no  villeiii^  iinlels  by  hie  own 

lUwa. 
Where  and  what  a^ons  a  viUdn  or  nief  ftA 

tain  againft  their  lord,  avd  where  and 

123.  b.  1S4.  a.  196.  b. 
In  what  cafes  tbe  villein  (hall  be  privileged 

the  feifBre  of  his  lord, 'albeit  he  is  net 

chifed,  156.  a.  b.  1^.  b. 
Where  an  a^n  Ue^  by  tbe  lord  agaiaft 

band  ibr  nuurying  hia  nieC  «ad 

136.  a.  b. 
Where  and  what  diargea  of  liie  villein  if 

land  are  avoidable  by  tbe  lord  alt«  otf^ 

where  and  what  not,  184.  b. 
Where  and  by  what  means  the  lord  mt^ 

feifed  or  dhpoffefled  of  his  villein,  and  ly 

not,  306.  b.  307.  a. 
Where  the  difleifee  may  feifie  his  trilleiB 

before  re-conllnuance  of  tbe  nattv, 

jv.  and  where  not,  107.  a. 

Virgata  Terra. 
What  it  is,  5.  a.  69.  a. 

Vifitor. 

What  power  he  ha4  96.  a. 
Who  he  is,  345. 

■ 

Voucher.    See  Baflard,  Recovery  ia^ 
Stat.  ^F.  1.  c.  40,  Warranty. 

The  etymology  wid    ignification    of  the 

101.  b. 
The  t'everal  forts  of  veucbets,  109.  a. 
The  feveral  proceft  a^ainft  the  vouchee, 

what  default  after  proceCi  jwdgnent 

given  againtl  the  teuaut*  and  npon 

101.  b.  39S.  a. 
Where  upon  judgment  given  agaiaft  fbei 

fliuU  have  judgment  over,  againll  te 

and  where  not,  101.  b,  593.  a. 
Where  the  tenant  after  he  hath  beca 

and  judgment   given,  ihall  hnve 

tharUi,  or  vouch  again,  and  wliere  ao^ 

393.  a. 
Where  the  warranty  defccndi  wftm  fte 


tl[E    TABLE. 


IvS 


tbflitow  tewt  «i^  'Alt  land' to  «  fpHisl  lieir»  tlie 
.  tmiaut  oMi^  vouch  bolh*  370.  c  b. 
Wiierethe  Ipecial  heir  IhaBjoin  with  tlie  heir  at 

oovmoa  l«w  lo  dcriign  %  warraotj  paranount, 

and  to  whom  the  i-ecomponce  ip    vmlue  frail 
^  enure,  376.  b.  • 

nhece  and  how  a  matt  ot  bis  aftgnee  maj  votichf 

by  rcalbn  of  a  warraiii y  hiiiiex«U  to  a  releafe  or 

o^firoMtioik  whofo  notbins  pafled«  385.  a^  b. 

'  re  a  man  may  vouch  himfelf  by  reafoti  of  i 

warraaly,  .390.  a.  30^.  b. 
HTbere  Uia  wife  being  reedved  fhall  vooch  her 

btftaad,  et  c  roaver/tf  (he  httfband  himt'elfand 

]ii5  wifof  albeit  the  wartaoty  he  in  filfptincb, 

390.  1^      -  ^ 

IVhera  and  how  an  infant  invcnttefu  mere  may  be 

voucbctd'i  .390.  a. 
iVbcre  the  feoffee  may  vouch  as  of  lands  difcharged 

of  a  lent  charge  or  leek ;  fecM  as  of  Unds  dif* 

obargod  of  a  tent  icrvicc,  38^  bi  380.  a. 
where  a  parchafer  flmU  voach  as  heir*  384.  hi 

Iks,    StfB  IntCDtioiis,  Hevocations,  Stat 
4  E.  7.  c.  17,   19  H.  7.  c.  15*   27  H.  S, 

C.  lO. 

t 

[lie  de6mtton  of  an  «fe,  f79.  h» 

fhe  fevoMl  vays  whereby  afes  mily  be  faiftd) 

Yhere  there  may  be  two  tifet  in  r|^  of  the  fame 
•  hmd  afe  the  fame  time«  and  Where  not,  ierli  b. 

i  vim  «. 

Vbu  perfooB  may  be  feiM  tti  the  vfe  uf  o(herl» 
ami  what  only  to  their  own  ofe,  19;  b. 
^\m  AmiU  be  faid  a  foflicient  confideratioo  of  blood 
to  nufe  an  nfe,  add  what  not,  198.  a.  937.  a. 
rimre-  ules  ibaM  enfoe  tha  hatiue  of  tho  land* 
S3,  a. 

Uiere  by  the  ikmd  convtyinco  an  old  nfe  is  re» 
vokedr  anewmcybeeiealadi  $37.  a. 
There  n  feoffment  is  made  to  the  ufe  of  a  laft  wlll» 
or  of  fuctt  .perfonsas  flwil  bo  named  in  a  laft 
wiUto  Uk  whom  the  nt'e  ihall  be  faid  to  repclfe  m* 
the  iMiorwi.  lil.b.  iiS.  a.  V71.a.  b. 
Tkat  Is  -m  CufficJent  confideratiou  to  raife  an  o(bf 
970.  b. 

a  nnliflUltd  itle»  when  it  remains  in  tha  feoffee, 
«7S.a. 

ivei  ee/iuj  fua«/l  neitbbr  JMi  ia  rcnorja^od 
rtm^  «7«.h. 

'fiuy  que  ufe  hath  ao  remedy  but  in  a  oomt  of 
•qoity,  97ft.  hi 

furpaitioni    See  Qmnrt  Imptdii,  Prefen- 

talion. 

le  federal  aeceptatintis  of  the  word,  and  how  it 
riiflferech  from  a  diffeifin*  intrvfion,  ^c.  277.  a.  b. 
'  nn  advowfitn,  how  it  operates,  4M.  m. 

Wager  of  Law- 

Bg^  of  Ia#>  whatf  and  the  amnnef  of  it^  and 
whence  (o  called,  994.  b.  295.  a. 
helm  it  li^th,  and  in  what  a^ons,  and  where  and 
io  mhat^not,  17%  b.  Il?95.  a.  per  Urt»pag» 
berv  liie  hniband  ai^d  wife  Oiali  wago  their  law 
for    the  debt  of  the.  wife  bai'ota  covfftaM^ 

ir»-  h. 


.What  ptrfons  flhiv  tlrag^  tW  lpw»  ahcl  what  iM^ 

i72.  h.  «»5..a.* 
where  a  man  Aiall  wage  his  lane  af  another  man's 

deed»  and  where  not,  t95.  a; 

WalM. 

The  etymology  of  the  wordi  iM  b. 
fhe  pniiciptilKy  tff  tVmUt  lidlden  aiieinitiy  of  thd 
ctown  of  Engidndi  97.  a. 

War.    See  Entry  Cong^le,  Prafentation. 

What  fliall  be  the  time  of  peace,  and  what  Iho  time 
.   of  war,  and  how  it  fliall  be  tried,  f249.  a.  b. 
The  ancient  nuinuer  of  ferviog  tho  king  ki  his'^sr 

71.  a.  i 

Katives  more  fervice^le  for  tha  war  than  ftran- 

gers^  69.  a. 
^ies  and  obfervadontin  art  military,  71.  a. 

Waniihip«    See  Guardtan,  Marriage^  Re* 
,  lief,  Stat.  4  H.  7.  c.  17.     3a  H.  S;  C  1* 

Where  the  heir  of  diffcifee  aisll  be  in  ward  before 

recontinuauce  of  bis  dilate,  76.  b.  S7(>.  a. 
Where  the  Heb  fliall  be   in  Wsrd,<4i}beit  his  anCef» 

tor  died  not  (bifed,-  not  witiiout  the  huiuage  of 

this  lord,  76.  a. 
Where  by  the  determination  of  fhe  efiate  or  tf mirci 

of  the   heir,  iiio  ward  drip  fiiall  ctafej  76.  a.  hi 

248.  a. 
Where  the  heir  being  remitted,  or  recovers  ?n  ^ 

formedon  or  ttontcmpHt  mehth,  ^.  (half  Bc  in 

wardi  76.  b.  '      •      •        . 

Wluae  the  lord  flialt  frave  a  double  wardfhip  for 

the  fame  land,  76.  b{ 
Where  the  heir  of  tenant  in  tail  Oiall  be  m  ward 

notwithftanding  a  dilcontinaance,  and  to  wfaomt 

76.  b.  77.  a.  78.  a. 
Where  the  kirg^  bjr  retfon  of  ward  Aip,  fiiall  have 

the  cuilody  of  litiTds  holden  of  utlier  lnrd»,  and 

inheritances  which  lie  not  in  tenare,  and  where 

not<  ft.  a. 
Where  the  heir  at  this  day  ihall  ha  ifl  warti  not-« 

withftacdinK  a  conveyance  over  by  his  father  ia 

hie  (tie,  and  where  not,  78.  a.  per  Uft,pag, 
Where  the  hdrlbaM  be  hi  ward  up<»n  a  conveyance 

by  his  anccAnr,  for  the  advancement  of  hisr*  uil'e 

or  children,  or  pnyment  of  his  deMx^  and  #her« 

not,  78.  a*  per  tet.  ptig. 
Where  a  roi>v,eyance  by  tba  grandfather  to  tha 

fon,  flialt  caafe  wiirdBtip,  and  where  not,  78.  a. 
Wheve  the  fon  (hall  be  in  wdd,  albeit  nothing  de« 

fcend,  78.  bu 
Where  the  kmf  flial)  have  the  wardlhfp  of  the 

Jandi  ftottK-itbfiamiing  tiM '  marriaje  ot  the  heir 

in  the  life  of  bis  ancc-Aor,  75.  a.  79.  a. 
Where  a  man  haih  a  double  title  to  wardfliip,  one 

as  father,  and  tha  oHier  as  goardhin  in  chivalry, 

or  ibcage,  in  #liich  be  (tail  bo  faid  to  be  in, 

84.b.a8.b. 
Where  the  Leir  af  a  tenant  m  Ibeige  ibali  be  ia 

waffd,  176.  a. 
Where  waHlflitp  amy  be  gfwittJ^  without  dee^ 

and  where  U^t,  9b.  a.  per  toL  fag.  . 


WaidwU. 


What  k !«,  83.  n. 


tfarrantf^ 


Warranty.    See   Aiftls^    J>ittomimmtM^ 
'.  -EAoppr  1;  RdiMltr,  ilf.<ti»<yi  lA  Value; 


4ML«  fri.k. 


».ft 


388Lh. 


tell  ter  • 


Ttie  dcfcnpiMB  Urn  ^mmvwmmKW^i 

HlMmffd  ^indi  «#«9wntttfti|  JM.  lu  SOS.  «. 

Vpi»u  what  ceorej'incn  a  watraiilv  $tmy  Ut  orvM- 
T#cl/jiai  upii  Win#i»ir/iy|;a7ti.  flWL  a.  " 
WjM.wpnris-af^rc^ailiia  tD.|ik-«ltltiMi  of  a  war- 

raatjT  in  ^ed,  3l»5.  b.  Sa*.  a.  - 

H4>n«<clie  #afd  rinnl -ii/lM|Bfil0  ti»  the  erMKM 
:  AC;B.imfsai»]^  of  .inJM«iiaftte**«Ml  aiitm  not, 
47.  a.  570.  ft.  3eS.k  IM.  b.'9M.  ^ 

warranij,  to  nhuiii^it  Aat  W  jtutiided,  583.  K 

VJkol  vOTds  teU-.awiMM)  lo  tf  amfMinria  law  to# 

-«lMbaMWid«*H^JMidki»«h«rft8refe  war- 

ithnljr.MalwiwiMft  tn  km  -yammd,  wid  ta  tfh«t 

nut,  384.  a.  b,        *.,... 

tRbqre  thaviwd<iCHtf>inplMa^nirrflMy«»f  \^ 
hgfifaacetcwaw  hnr,««d  winf  ••tf^brtha 
J^hlh'«f  Ite  d«iif.  884.  ft*    *" 
nhMiit.flMlla«Xbarthcifinfi,  10^  h. 
1%b<:te.v  %iitCBMI^  CB|ireii  4udl  nut  iak«'a«a^  a 

Tlie  dru  npfiVii  oilm^tafraniy  avbiih  [■■■■Bl^i  tij 

diffriin,  iind  wb^*  fij  called,  3C6.  b. 
Where  «:iratiii«3ri««lbnt  tbenhflrifivba  M^iate 

or  lo  another  periun,  fball  be  Aid  to  coiwaenre 

bj  dircifio,  «od  OmUimC  bir  Um h«lr,  ^6&  bb 

.167.  a. 
Wlare  a  wftniblyjitiiwibd  brxftoAaent  Many' 

Sears  after  the  difleiria  IliaU  be  Cud  to  cobi« 
mtk^Mp  dJMftn. .  au«:.«lMto  koC»    5«r.:a«'. 
36P.'t>.  Stt4^   ♦   •<  .   ♦-!  .*..»'. 

Wllere  a  warranrjr  upon  a  foufl'tuent  to  barretors 
or  eituflionei*,  wheret*^  i!ie  rriiaiu  wnim  the 
)M>tfenion,  Ihall  Ik  lidd  lo- oon^ienca 'by  ^kttml^ 
368. «.  3q9.  b.  •    '      <  •».<... 

Where  a  third  peHbniftaH  taice  adwitage' of  «  . 
MiijdWy  oawnemrari-liy  :di^ijm  to  MioiJier,' 
3fi7.  a. 

A  warraul|r  coln&ienetii^  hf  intnifioii,  Mntctocnt, 

W  lie  re  a  warranty  annexed  to  a  feoffment  dp  /od>o 
.tflalibiml  Uie  fnirtie^  jiiiri  4>fl  good  agoinli  ^ 
but  hini  that  right  hath,  :i<i7.  a.  b.  t 

Tbtr-Miciiii^iiiMi:^!'  »-^v*l  upmrianty,  ond  wby  lb 
Cftil^tl,  370.  a.  :i7t.  H.  Sth.  % 

XVrbccr  AKitfi^rnAitjr  hvealiy  dei;pmH}ne  ^U  be^ol*" 
Ulera*,  370.  b.  371.  a'.  Jf4.  h.  376.  a.  ;I79.  h. 

MJbtowa,«atiwt.r  eoilacerally  dei'ceading  iball  ba 
hi;eal,  670.  «•  371.  h. 

WJuara^td t'iuio.vawant^r  And  be.eollatiralin  re-  ' 
fpe^t  of  C()tue  ^«Tiuu.'>,  ami  iineal  hi  verpeCt  ot 

uthcr«,  371.  h^st^j^isarx^^ 

^htrtf  a  >»4rT||iiry  (1iHlUb«,4iiieal49  rbebeir«  sU 
hitil  Ir  ^ji#i)rt*«inttii<4K(t  bia-dtfaitfii-  ftnm  Jm»  tftmt 
l»iadd  ihe  vbri«m«r^8^1.;B:.i»j  >; .    .  ^7  . -j 

Wbihta/ in'lhieici  witrraiit,y 'fliall  .be  t.ibir-lf^.  «rf»0  ', 
liof  pb^  butbnot  ,loJiD»I«A|Uh  itail!  .wiliboot; .  aflM# 
374.  a.  b.  393,  h.  .■         '     :  .^ 

W'hciltvMfcatiM  rfiriae.ttMMa  in.  fiiecifa  ;uil.d«i;  /. 
continue,  thcrwjc)8«iUV#f:«*^A|ri)4ii)4M.bliMi>ln 
ibD  ilTuo'Aa^'no  b*^  WA,  ay..:.---  ■■»     .-. ..; ,». 


4»  •        ««     .- 


bar  ihn  hekrl 

Where  a  coUateral 

br  fwwflwin.  8B«;  n.  btf 
No  har  too  tKte  wfmtyaSf^. H 


"•  ••    £ 


by  tMcavl|f^4ill 

be  a  bar  to  the  iffi-c  at  ibis  daj,  «nd  «b0fM 

'  tad  ivbatirmnly  tb*barar«i  iAw^lwiMPitf 

lbealietM!rk^9.b^(M5.n4bi^3fi6^«  8lba 

«188«^<«  K  S83»s.  ol  :,'•*"- 

ISibefV  ibe  »amuigr>«f  the-  bnABftdk  UAngm^ 

nam  by  the  ciiriefv,  Audi  be  a  bar  to  «ii^  jirt( 

tb«infr,«nd«tenhMfe.iS^.Cr    - 

Where  the  varmt/^iemuit  m  <ltiyy  imm^ 

at  tite  coouBon  law»  and  bow  leftnuBedJC^ 

ilftj,  3^  b.  274.  bw. 980.**  38f.-  %« .  -»  : :  9-G-:i 

Where  Ibe  iiii^fhaUbe  bMred  of  •  E^oi  ftf- 

bditj  nf  lerafflttby  thn  collmand  wPWffpqi^ 

l«biaa*and  ^hrfebot  Iffftb^HmKbo^-f'  ?:^' 

\Pww.m#aafaniy  dafetnitiag  npnw  MiS«9i^ii 

bmder  her  di (agreement  to  an  ftf488Ml4if  4h^ 

.-4hr-oaoeaiiife^'.')8B4  b« '*  v*m-^.         rc;;r*iai* 

Vbdrfin  wllal«aft.wM0qf9»Mrc84i4»«p«i» 

iffae  in  tail  before  the  difoent  of  ^IC8%|gM 

•b»«ete  m.hm  ■■i<i#iiaafc8»»<>IW8fe»8.ibfc  r;^ 

Wbrre-a.i*ai>wi.f  «Mll>bii^.«llwt  iJhft 

.WM  IMlMo  ja  jigbt  ia4lbe:-tMi^.«f  |||jft 

made,  ami  where  not,  38a  K  389.  a.     ^  *  m 

AinoUatnal  ^ntranlly  i*.ap  bntf  in  »inrt.if  dti^ 

or  raw/a  mrtnwMiii  yrglatdifu . W>. . ■»•  .'r  c  ctf 

Wbcev  MMnt in>taik«n  iMaMd 

Jbe  reaahidcr  iaiiaii 

continues  with  wamAiy>  iv€ht, 

^botb»and4ud*b^iwiiber,,3yyf,<p.>.  .ta.  'n^* 

Wjiete  af lur  a>difcamiiiaaoCTfcywiMiipafy.'4irflBlt 

ing  u^Min  twoitanshiBfiv.itbere^  «•#  ^liil^iifcl» 

lieritahic  to  the  cftate,  tball  be   «k:ll8lf.|iH# 

•dnaghier.inhentalde.  for  the  whulfi,  Jp'S,  .b«''t7^ 

Where  iraaat  in  tail  4iMs  AmmfiUm^  4lM#M 

^nad  one  eoterk  and'Oinket  a  iamSmmX'wit^Wi 

tmAy,  this  .ihhU  rbaf  the  oUnv  M«k»  .-8»i8»  bi 

part,  but  not  as  Co>thefiaitpC>lb^4«flSiK»J8AA 

Wheft»  a  warranty  Aiall  ^rieendin«lf  t»lbttbffr.< 
the  common  law,  376.  n.  3a$aW.  bwi98?^^.   j 

Where  ivir  treiben  MnS'i^  dmti9  niMtiew»'ib 

eldeft  relcales  with  warranty  to  the  jditfriiati 

Ibe,  ondle*  and  xbeaflritbout:iAi^*8ttf«  <liQ  d«d 

pf  lite  ancle,  the  entry  of  the  yuongac  .i»^ 

.ytabietMioiiieitblinnding  the  rwdnnnijrv  W?i^-I 

Wiiere  the.iaUior.jipaar  n.tnedinln^difceBt  ^fkmlk^ 
be  bound  tir  caie  adsnitfagc  nf  n  wartsn^-vfli 
by  or  to  tiie  fon^  11.  b.  IS.  a.  < 

Wbnrribe  hew  Ibatt  be  bound  f»  ^-wnrnv^ti 
.wdncbbfs  medinr:  nearer  sNiSr  WHl-  $fiiw9  0 
30&.  k..386.  dUi :  '.     ,       .        .      -  ;   ,  - 

Where  the  fpeciai  heir  ihall  join  wiiU  llwn.bnrl 

tbn  .eo««MU-bl^jt<^<i^t^tflpi}  •  «v«cNB«7.>«t 
Amount,  iMxd  how  the  r«CompCMe:t||ciBn|ii84iil 

•dnee*  illrf*,*  iifiVi :. '. -.    -j.;.  .:r  ,    .    .-.J 

WbW}tbjF jla^iiiiiif'tbt^  ])H4k  mifm^4§.it 

pcnSn 


THTE  IT  A  B?L!K 


-  f^boAid'  0r  aUUMiVBd  ct*  tliit  •  time,  Wtf  iU;»itdi^' 
"fMrted*  ftiM  wbeM  ftot,4d6*.ik.  3M.'iK  S8A<«4 ' 
Vbere  notwithftanding  lands  efpcoAny  beuttdTto 

?^Mn«uifjf,ch»ptrlba  idfo  «rta«  faeifciihill be' 

boond,10S.b.  '  ''   - 

ViMre.  Tba*  condttiotr  orao  bbiigiirion  it  to  dKetiA 
nth#:'l«idft  pf  Ibo'  (Ubli|«e,.b3r  ma.  ooftet  of  a  fttib- 

^>  the  cooditiMi  b  broken  ;  Jkout  of  a.c0Dditfoa 
.^  t9^irtfm«(ike  kftdn^  jtf.  9fM.a« 
Vbere  a  warraotjr  ma?  b^  dcfi»Med  in  ymtt,  and 

ftud  gocNl  l^4»clfer  tSartr  d67.  bt  999.  a; ' 
Vbete»ii^aifaiR>r-inad«  bV:afi  hiAuitcnd  oneoF 

'iiill^a^^alibet^viiid.^Mift  tte  uiUmat,  and 
'^'g^ad'-ftf.  the  n^ote  agtikft  him  of  fell  «ge, 
.^MT^-W''*  '-"  '■".':,  -.1 

ff^kergi^lMfe  I&  lift  is  ;mada  xf^om  eotidltion.  ia 

A«r«4lJt,  <ntll4i«H»riiicf  M  j|^ria«l  firi^^^v  the 

iiicreafer  of  the  eftate,  tlie  warranty  ibaU  itt- 
,  crtefb  1  ( •/Mit'0f4'if  ale> for  ty ean'upoH  Ibeht  cw^* 
idilMi  978*4/-  '  •  "^ 

i  leafe  for  vearip  Uie  rerittaiiideff  m  leetRith'Wirrttlfx 
^  ii»  fiftmi  'pmS(^t  I'tKh  watimntjr  Toid  tt>  both/ 
>tg^8J4>^"  .'-'•*'•- 
V  leale  to  two/  tke  rtfBialilderto.'hiiii  that  ilrft  dies 
,  -j^  *<WfigNimy  hk^t^md  fveditt,  by  tba  dcariir 
.«of-bOlb4l»»li»irth«ILbave'theSfaaai«nty,  Sf  8.  b.  • 
|l  here  land^'  by  iMiicbafe  ihall  be'habla  to  e^ctt- 
, <iM i»:^0t^itkH^o(tn9UMty  by  difean^ aud 
^kW^  dM|'10t«^  '  >• «"  ..  -  .  ^-^ .  ■ 

There  npon  a  warranty  for-  IHb'  the  ff  a^ary'hi 


■  •'  « 


Vh4;re  ah  «fl^iie6'teltt«4ccL«ii«Mkg0  ef  ^^^car- 
'  mult  jr '  BfiMP  laM»s  'Mid^  wtetei  ate,.  miA  -whtrr  by** 
.^'«li4>^4if'  ^oychei^'ind  whtfc^aniy  ^y*  nibttltar* 
384.  a.  b.     •'  '^ .-    - 

'  bar  in  a  fonae^>n»  JIMc  K-  >     * 
JOl^i^RKbil^MiMl  take  ad<ra<tnia?of'  a  isananty  in  < 
[^4Mcsl;^»iilAgti«v^  %Mi^  «<•  vaactaar,.  aad  vhat 
%Mti^M/Jb;^^S5^awU390*a.  ' 

There  aii  affigaee  of  fMutdf  tlie  >llilid'  or  cAate 
•4mII  Vt^Mfr'MP^IIigiire;  ami <w|wie  lait,  and  by  - 


^  ^^Itidi^MsMft  ha  may  tAa  advaalagt «( the 

'«»dtfc^i3«Wa;  '"■' 

yhere  a<|;iftH«i  ttiir  ii  taado.will».WBrMnty  to  the 
'  S^iiSti'hU  <hcirs  aird  ailMA«,.who  niakes  a  t'eolf- 
'  tUM|t<^bifUi<die*  •#fthDgt  «ffiiie«  iba  fooflaa  ihall. 
^'VOi  ¥dii^ tir  r«biitvi«'MM  «f  •fuoh'a gift  ba|bc« 

^beje  a  warrauty  may  be  raifed  upon  a  lelaafe  ar 

lM>iiflrtoa«Mi  wlMra  nothing  paffea*  ^nd  where 

'  the  iMfiyAtaH  lake  advantage  tat'  fiiab  «ar«aaty 

'  hy  way  of  *  v^Mieher,  aqd  irltere  JI0W  371«'b.  3&ft. 

';ii<«re  a  #ariitnty  iMlooc  aksesd  -  at  anbifgeaft 

then^tM  etiat0  behi^  avoided  before  or  •adaftht 
'•  l»)iti^nrt '  dofcepfM,  4ha  wwrpiiiiy  anaesed  ia' 
f  defented  alio/  d<>6.  a.  :M7,  b.  368i  bi .  S80.  aw 
f  and  bf  i       ,',-..  . 

^hlfi^'hy  m  Te-fedtfrnent  «f  the  Icfittbr.-d  isirranty ' 
*  ih^Ue-Mlk^*  hia'hein^  MHk  afigna*  it  drfeaiett^i; 
i'Jtcut  of  a  reo^nu^t  to  fUe  feutt'oiv  ami  hk  wili»» 

0OIA  ^»  «7%Mr>  a» 

i''h«»f«  fu«h>IMrce  iofeolTaoiie  :of'has  itoiSpn,  tto 
^i^anraatyaoiitiflaic«».d9aa.  •''  ^  ..-  ;  . 
Inhere  a  leafe  for  Ufe  or  giA  in  tail  tatita  faoAia 

ft«)l  bi  a^fttiJpaaluMI  ^  tftf^  narwry^^Myig  1^ 


•3;/.      :':.*.  •  »^V      •• 

ty  •od.afeu  di4bi6dliic 


WJhtfr6Aivf^i|a4ad     .  ._  , _ 

tTirconttnued  (haDh[dter<a  iMittfr,  J90e  k  b. 
IV here  by  attainder  mlUoiiy  oi*  tretfoi^  a  wafrao* 
tyiliallb«d«fe«tgdvii00vfkrd9i.Ax.'    -  —  lYT 
Wb^ie  iMVDt  .btbtiiMUNftMtabas  idifinlbrMtlg 
-vartaatyk  and  m&€k'a  auaiaied  and'  pafddaedX 
.  Sha  1IMO109  OmIK  kviiwldiiartffjhia  diiu^  baliiiiB 
the  pardon,  bat  a  bar  tohisiflae  bortt  ^i^lrw 
.  .3W.  bw  9M.  •».- .  :■  ■#/  4. '  -•;     m-  r-z  -..»/.    '."^ 
Where  a  Ar|glU4tfy7i«i0tafttadi.«ith:iiranh8lfF  by 
^lU»cfabc»MCiiba.iaiuiBay#  ibaiwanMay  U'dAT 
feated,  39je.  b.     .4  -n  ;?•  m.-t 

\ybai»a  aaliataigtihqaaAar  talaafet  wA  aatoWaiy/ 
.  and ,  .aafevrt .  iot^ :  taligiai^  -  'by  hmiMkmigmmmit 

after  the  wariw^yil  d«|ea«ed;jiS9g..ht::   .^   ^^^ 
\l!haA«padai>i  ai  relaafii  iadA  catiagatOi  a  :m9ntlB0 

tj,  and  .«bat.«;ft»  'd9K  k  iSM^'lv  qi  7 u-uuuw 

^*ham,aftaf:a.jalflafis  of  tha-aaarratajr  tahana  hM 

itm, /tlw  ^caffiM ihall  auMflhrtba  iarh>«riibf«»w»tia* ^ 

^ty  I  Ih^  Sunfi  iiiihefi0.oM  joiatattaoa«aiaaffg/:<tta 

companion  omv  fouoh»  990L  a.    if  f.   rS'    1  ir 

W-here  thcr?  ■ftaltliMtiia  recayariraw^rahie'iyoi^' 

.•^«m«;iratMnijKi!iand ;fihaaa  aaib  40(k  a.- <>-*'*.-' :i  •' 

Where  a  warranty  lineal  aad  »adbia  daftaadtdg 

rthc  ilTudigtay.  aallbe4lo^atifetf.lMi<itki7/ 
jihiiMatim  4if.|[ba.-fll|atf)//aB»  tflhaMiWf 
Itaid  been  barred  in  a.fnij^arifw^ihy  laaiJMfciv^ 
..Ibabwawatiiyhnd^alaa^flftijU  .  ^    vT 

'    fVanrtocmn  Hft  Wturf^umVemt,  '•*  ^  ^'' 


,( 


•i 


.♦■.  3:   »:• 


.it.  *..^' 

Wnftc^,   ;Se«  Attaint^  Paiibiiy  Qmod   A* 
Drforccat,  Kele^f ,  Stat.  4F.  «•  i.^^.! 


»•  ■•  1 


TlMai^mplag;y«#ith*i«oid,.>fig.^..i.     r 

The  divers  kinds  of  wafte»  53.  a.  b.       .  •      ^  <  '*' 
^'heirvetaktmitao^ wafted  #4i«^  •  .-•■// 

AgaiaAMhai  petfem  an  adian  nl«  .aaifta  IMb'Vtd 

againit  what  not,  53.  a.  b.  54.  a. ' 
WhatflwU bc.laid  waft^  id  honte  fi&  a.tb.i>- 1>. '  X 
Where  deftf  iidioa  of  fruit-treeaihaU  br  art^  ami 

where  not,  53.  a:  ...»//.  »<»://' 

What,  ihail  be  faid  arafte  in  •«  path*  dov^dbdalbp 

4^.  54.  a.  •.       '  :i  •  -,      -J  '   I'.cj 

WJiat iQidU ba find  waAe  in tncc«  and^in^Oiat^lieH  C 

waile  may  be  done,  t6id.  ^C  • 

.Wbatediggiag  .of  gravai.-  iMna^'4«.  indl  bewaAV^ 

aad  where  not*  53:  b.  54^  b.  '    .  ■ '  .  '      ,!<-•... 
I'ha.  lU0ie«iiig  «f .land  to  be  fhfraaadad>i^wiild/' 

53.  b.  .'.;;  ' 

CuavecfiOtt  of  arable  la^  into  «roedi.4l .  ^  '0»af aii^  ^ ' 

'iaafta«>i6id, .  >  •  j^'i 

WJiat  (lall  be  find  waie  itelencai^tfid...  ^'  ...  mt 
What  ymibe  t*  fc»»Rnribiii,  «S.  b.  i  ^     1    ...  1.  s-.    .  f^ 
Howri»Biftn,  dwtrnfti>w».attd  estlediflertgd.  a.  k  « 
By  what  perfoas  an  a/dion  af  watekeih^  53.  b»'  >  m 
Where  itethdiP'  flihililuiva:  an  raaini»'ibii  wfifl«>' 


dana  ■  ia  the.  4ilbiof  -hia'anaaftor*  (and^whon  iioti 

/».b.  49a.a.  1  L   '^» 

WKablbail  balatd  agab^pleakiah  haioMfWaflal  ^' 

Where,  by  the  alteration  «f  liid  aeftecflon^'^aftg 
cMmUte^  before  (bail  ba  dii^nifiiabl^  53.  a. 

Agninil 


V;^  .y^ 


/ 


'J 


Where  one  joinreiuim  or  toM«#:« 

^^iiff^i^h^  by  the  claefe 

^rit,  985.  ■  ^^  '^"«  ^•^^  •but*  lb* 

.nee  •ieth'Tpri  i::^ST-'^  '"- 

366. «,  """  "  ''"«<^'  «"«»  wl«fte  U4rf, 

Wajr. 
Th«fererallbd,,f„y^^^ 


*ftfe        .t^fitE; 


i>f  «i«  D««.  ^  qvoquejinem, 


»•««  »»J.  and  wu,  ^^  S6.K 

^CTW  aad  IFtrt. 
?T*  ««aUng  of  the  «rt*  Mr. ..  afA 

»7>  or  r^t 

"iwcB.    **  Evidcuc*,  Tdh 

Wkrt  it  fat  SS4. ,. 

^Vorib.    &eE.xpofitkmofW| 
Wnt  under  Its  prnper-nST    ^ 

Brief,  «wff?  73^  j_ 
«y  »5»leflMioi.  tOo!T^  *^  •• 

ShTi^^L^'  *•  "^t » to  tb  ffcti/ 

«g*|»  pmdmtpMm  Art  w  .iw,*^ 

jOfigmal  «rnt,  !.■».  ij 
Wcnor  OB  •  flatwe.  bow-h,  be. «.  b. 

VearandtDay.    &rDay,r«M. 
»»■  wo»»«aiiBi  tk.  two  »  pttfcribej ),,  y,,»  fc 
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